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ADVERTISEMENT 


THE    SEVENTH    EDITION. 


The  Author  has  incorporated  in  the  present  Edition  the 
cases  reported  since  the  last  Edition,  which  are  applicable 
to  the  subjects  contained  in  this  Work.  Such  cases  are 
numerous  and  important. 

Several  new  Statutes  and  parts  of  Statutes,  with  new 
orders,  and  forms  of  affidavits  adapted  to  such  orders,  are 
also  inserted,  with  the  view  of  rendering  the  Work  com- 
plete, and  more  worthy  of  the  extensive  patronage  which 
it  has  received. 


S,  Brick  Court,  Temple, 
ISih  September,  1863. 


Digitized  by 


Google 


w 


Digitized  by 


Google 


t^  i-  tiff  >  c.  t^ir 


4;' 


a>^f 


r 


// 


CONTENTS. 


PRESCRIPTION. 
2^3  WiUiam  JV.  c.  71. 

SECT.  PAGE 

1.  Claims  to  right  of  common  and  other  profits  a  prendre  not  to  be 

defeated  after  thirty  years'  enjoyment  by  showing  the  commence- 
meet ;  after  sixty  years'  enjoyment,  the  right  \o  be  absolute, 
unless  had  by  consent  or  agreement         1 

2.  In  claims  of  right  of  way  or  other  easement,  the  periods  to  be  twenty 

years  and  forty  years 6 

3.  Claim  to  the  use  of  light  enjoyed  for  twenty  years  indefeasible,  un- 

less shown  to  have  been  by  consent         IS 

^  Before^mentioned  periods  to  be  deemed  those  next  before  suits  for 

claims  to  which  such  periods  relate  17 

5.  In  actions  on  the  case  the  claimant  may  allege  his  right  generally, 

as  ac  present.  In  pleas  of  trespass  and  other  pleadings,  where 
party  used  to  allege  his  claim  from  time  immemorial,  the  period 
mentioned  in  the  act  may  be  alleged ;  and  exceptions  or  other 
matters  to  be  replied  specially ••21 

6.  Restricting  the  presumption  to  be  allowed  in  support  of  claims  pro- 

vided for  by  the  act  25 

7.  Saving  in  &vour  of  persons  under  disabilities         26 

8.  What  time  to  be  excluded  in  computing  the  terras  of  forty  years 

appointed  by  the  act  as  to  rights  of  way  and  water         •  •         •  •     27 

9.  Act  confined  to  England         29 

Since  extended  to  Ireland 2,  29 

10.  Act  to  commence  Michaelmas  term,  1832 29 


OF  SUBJECTS  INCLUDED  IN  THE  PRESCRIPTION  ACT. 

1.  Of  the  nature  of  prescription 29 

2.  Of  rights  of  common 38 

3.  Of  the  presumption  of  grants  of  easements 56 

4.  Of  rights  of  way  63 

5.  Of  watercourses  %. ..88 

6.  Of  the  right  to  pews 119 

7.  Of  the  right  to  light  and  air ..121' 


Digitized  by 


Google 


vi  Reference  to  Sections  of  Acis. 


LIMITATION  OF  ACTIONS  AND  SUITS. 
8^4  miliam  IK  c.  27. 

SECT.  PAOB 

1.  Meaning  of  words  used  in  the  act      ..         • 187 

2.  No  land  or  rent  to  be  recovered  but  within  twenty  years  after  the 

right  of  action  accrued  to  the  claimant  or  some  person  whose 
estate  he  claims       ••         150 

3.  When  the  right  shall  be  deemed  to  have  accrued  ;  in  the  case  of  an 

estate  in  possession ;  on  dispossession ;  on  abatement  or  death ; 
on  alienation ;  in  case  of  future  estates;  and  in  case  of  forfeiture 
or  breach  of  condition         ..         ••         ••         ••         ..         ••   165 

4.  Where  advantage  of  forfeiture  is  not  taken  by  remainderman,  he 

shall  have  a  new  right  when  his  estate  comes  into  possession  . .  170 

5.  Reversioner  to  have  a  new  right •         ••         ••172 

6.  An  administrator  to  claim  as  if  he  obtained  the  estate  without  in- 

terval after  the  death  of  intestate  ••         ••         ••         ••         ••173 

7.  In  the  case  of  a  tenant  at  will,  the  right  shall  be  deemed  to  have 

accrued  at  the  end  of  one  year      ••         ••         ••         ••         ••  175 

8.  No  person  after  a  tenancy  from  year  to  year  to  have  any  right  but 

from  the  end  of  the  first  year  or  last  payment  of  rent     . .         •  •   182 

9.  Where  rent  amounting  to  20s,  reserved  by  a  lease  in  writing,  shall 

have  been  wronfffuTly  received,  no  right  to  accrue  on  the  deter- 
mination of  the  lease  ••         ••         ••         ••         ••         ••  187 

10.  A  mere  entry  not  to  be  deemed  possession 191 

1 1.  No  right  to  be  preserved  by  continual  claim  ib, 

12.  Possession  of  one  coparcener,  joint- tenant,  or  tenant  in  common, 

not  to  be  the  possession  of  the  others ib, 

13.  Possession  of  a  younger  brother,  &c,  not  to  be  the  possession  of  the 

heir 193 

14.  Acknowledgment  in  writing  given  to  the  person  entitled,  or  his 

agent,  equivalent  to  possession  or  receipt  of  rent  ••         •  •  194 

15.  Where  possession  is  not  adverse  at  the  time  of  passing  the  act,  the 

right  shall  not  be  barred  until  the  end  of  five  years  afterwards  •  •  197 

16.  Persons  under  disability  of  infancy,  lunacy,  coverture,  or  beyond 

seas,  and  their  representatives,  to  be  allowed  ten  years  firom  the 
termination  of  their  disability  or  death •  199 

17.  But  no  action,  &c.,  shall  be  brought  beyond  forty  years  after  the 

right  of  action  accrued 204 

18.  No  further  time  to  be  allowed  for  a  succession  of  disabilities        •  •  206 

19.  Scotland,  Ireland,  and  the  adjacent  islands,  not  to  be  deemed  be- 

yond seas •         ••  207 

20.  When  the  right  to  an  estate  in  possession  is  barred,  the  right  of  the 

same  person  to  future  estates  shall  also  be  barred  •  •         •  •    16. 

21.  Where  tenant  in  tail  is  barred,  remaindermen,  whom  he  might  have 

barred,  shall  not  recover ••         ..  208 

22.  Possession  adverse  to  a  tenant  in  tail  shall  run  on  agminst  the  re- 

maindermen whom  he  might  have  barred  •  •         .  •         .  •  209 

23.  Where  there  shall  have  been  possession  under  an  assurance  by  a 

tenant  in  tail,  which  shall  not  bar  the  remainders,  they  shall  be 
barred  at  the  end  of  twenty  years  after  the  time  when  the  assur- 
ance, if  then  executed,  would  have  barred  them  .  •         •  •  210 


Digitized  by 


Google 


Libiitation  of  Actions  and  Suits.  vii 

■ECT.  PAGE 

2i.  No  suit  in  equity  to  be  brought  after  the  time  when  the  plaintiff,  if 

entitled  at  law,  might  have  brought  an  action      •         . .         ..211 

2^.  In  caaes  of  express  trust,  the  right  shall  not  be  deemed  to  have 

accrued  until  a  conveyance  to  a  purchaser  214 

26.  In  cases  of  fraud  no  time  shall  run  whilst  the  fraud  remains  con- 
cealed   222 

27*  Saving  the  jurisdiction  of  equity  on  the  ground  of  acquiescence  or 

otherwise •         ••         ••         • 227 

28.  Mortgagor  to  be  barred  at  the  end  of  twenty  years  from  the  time 

when  the  mortgagee  took  possession,  or  from  the  last  written 
acknowledgment 229 

Mortgagees  within  the  definition  in  3  &  4  Will.  4,  c  27,  s.  1,  may 
Imng  actions  to  recover  land  within  twenty  years  after  last  pay- 
ment of  principal  or  interest  231 

29.  No  lands  or  rents  to  be  recovered  by  ecclesiastical  or  eleemosynary 

corporation  sole,  but  within  two  incumbencies  and  six  years  or 
sixty  years   ••         •• • 236 

30.  No  advowson  to  be  recovered  but  within  three  incumbencies  or 

sixtyyears 237 

31.  Incumbencies  after  lapse  to  be  reckoned  within  the  period,  but  not 

incumbencies  after  promotion  to  bishoprics         238 

32.  When  persons  claiming  an  advowson  in  remainder,  &c.,  after  an 

estate  tail  shall  be  barred 239 

33.  No  advowson  to  be  recovered  after  one  hundred  years       . .         .  •  240 

34.  At  the  end  of  the  period  of  limitation  the  right  of  the  party  out  of 

possession  to  be  extinguished       •  •         ,,     ib, 

Z5,  Receipt  of  rent  to  be  deemed  receipt  of  profits       242 

36.  Real  and  mixed  actions  abolished  after  31st  December,  1834, 

except  for  dower,  quare  impedit,  and  ejectment  . .         ..     ib. 

Writ  of  right  of  dower  and  quare  impedit  abolished  as  real  actions, 
and  to  be  commenced  by  writ  of  summons         243 

Writ  and  all  proceedings  thereupon  to  be  the  same  as  in  ordinary 
actions  ••         ••         ••         ••         ••         ••         ••         ••     ib. 

37.  Real  actions  may  be  brought  until  1st  June,  1835 245 

38.  Saving  the  rights  of  persons  entitled  to  real  actions  only  at  the 

commencement  of  the  act,  &c       •  •         •  •         •  •         •  •         ••     ib, 

39.  No  descent  cast,  discontinuance,  or  warranty  to  bar  a  right  of  entry  246 

40.  Money  charged  upon  land  and  legacies  to  be  deemed  satisfied  at  the 

end  of  twenty  years,  if  there  shall  be  no  interest  paid  or  acknow- 
ledgment in  writing  in  the  meantime 248 

This  section  extended  to  cases  of  claims  to  estates  of  intestates  .  •     ib. 

41.  No  arrears  of  dower  to  be  recovered  for  more  than  six  years        . .  262 

42.  No  arrears  of  rent  or  interest  to  be  recovered  for  more  than  six 

years  ••  ..  ••         ••         ••  ••  ••  ,.     ib, 

43.  Act  to  extend  to  spiritual  courts 274 

44.  Act  not  to  extend  to  Scotland,  nor  to  advowsons  in  Ireland          . .  275 
Extension  of  act  to  Ireland ib. 


Digitized  by 


Google 


viii  Reference  to  Sections  of  Acts. 


FACE 

OF  LIMITATION  OF  ACTIONS  ON  SPECIALTIES       •.  277 

OF  LIMITATION  OF  ACTIONS  ON  SIMPLE  CONTRACT 
DEBTS,  21  Jac.  1,  c.  16 ;  9  Geo.  4,  c.  14  283 


THE  MERCANTILE  LAW  AMENDMENT  ACT,  1856. 

SECT.  19  4-  20  Victoria,  c,  97. 

1.  Persons  acquiring  title  to  goods  before  they  have  been  seized  or 

attached  under  a  writ  against  the  seller  protected  . .         . .  610 

9.  Limitation  of  actions  for  <*  merchants' accounts" 311 

10.  Absence  beyond  seas  or  imprisonment  of  a  creditor  not  to  be  a 

disability      ..         ..         ••         ••         ••         ..         ••         ..id. 

11.  Period  of  limitation  to  run  as  to  joint  debtors  in  the  kingdom 

though  some  are  beyond  seas.  Judgment  recovered  against  joint 
debtors  in  the  kingdom  to  be  no  bar  to  proceeding  against  others 
beyond  seas  after  their  return       ..  :  312 

12.  Definition  of  **  beyond  seas,"  within  4  &  5  Anne,  c.  16,  and  this  act    ib, 

13.  Provisions  of  9  Geo.  4,  c.  14,  ss.  1  and  8,  and  16  &  17  Vict.  c.  113, 

ss.  24  and  27,  extended  to  acknowledgments  by  agents  • .     ib. 

14.  Part  payment  by  one  contractor,  &c  not  to  prevent  bar  by  certain 

statutes  of  limitations  in  favour  of  another  contractor,  &c.       . .  313 

16.  Short  title  of  act  314 

17.  Extentofact 16. 


ABOLITION  OF  FINES  AND  RECOVERIES, 

AND  SUBSTITUTION  OF  MORE  SIMPLE  ASSURANCES. 

3  f  4  WHUam  IF,  c.  74. 

1.  Definition  of  words  and  expressions  used  in  the  act  ..         ..  315 

2.  No  fine  or  recovery  shall  be  levied  or  suffered  after  31st  December, 

1838p  except  where  a  writ  of  dedimus  or  other  writ  shall  have 
been  previously  sued  out 326 

3.  Persons  liable,  after  31st  December,  1833,  to  levy  fines  or  suffer 

recoveries  under  covenants,  to  effect  the  purposes  intended  by 
means  of  this  act ;  but  in  any  case  where  the  purpose  of  a  fine 
or  recovery  cannot  be  so  effected,  the  persons  liable  to  levy  fines 
or  suffer  recoveries  shall  execute  a  aeed  which  shall  have  the 
same  operation  as  the  fine  or  recovery ib. 

The  Tenure  qf  Ancient  Demesne,  ^c, 

4.  Fines  and  recoveries  of  lands  in  ancient  demesne,  when  levied  or 

suffered  in  a  superior  court,  may  be  reversed  as  to  the  lord  by 
writs  of  deceit,  the  proceedingrs  in  which  are  now  pending,  or  by 
writs  of  deceit  hereafter  to  be  brought,  but  shall  be  as  valid 
against  the  parties  and  persons  claiming  under  them,  as  if  not 
reversed  as  to  the  lord 327 


Digitized  by 


Google 


Abolition  of  Fines  and  Recoveries.  \x 

SECT.  PAGE 

5.  Fines  and  recoreries  of  lands  in  ancient  demesne,  when  levied  or 

suffered  in  a  manor  court,  after  other  fines  and  recoveries  have 
been  previously  levied  or  suffered  in  a  superior  court,  shall  be 
as  valid  as  they  would  have  been  if  the  tenure  had  not  been 
changed ;  and  fines  and  recoveries  shall  not  be  invalid  in  other 
cases,  though  levied  or  suffered  in  courts  whose  jurisdictions  may 
not  extend  to  the  lands  therein  comprised,  or  which  may  be  un- 
lawful, or  held  without  due  authority       . .         . .         « •         . .  829 

6.  The  tenure  of  ancient  demesne,  where  suspended  or  destroyed 

by  fine  or  recovery  in  a  superior  court,  restored  in  those  cases 
in  which  the  rights  of  the  lord  of  the  manor  shall  have  been 
recognized  within  the  last  twenty  years  preceding  the  1st  of 
January,  1834         330 

The  AwMndvkent  qf  Fine*  and  Recotferiet,  and  the  rendering  them  Valid  in  certain 

Cases. 

7.  Fines  having  errors  or  mistakes  in  the  parcels  or  parties,  apparent 

from  the  deeds  declaring  the  uses,  shall  not  require  amendment  330 

8.  Recoveries  having  errors  or  mistakes  in  the  parcels  or  parties  ap- 

parent fivm  the  deeds  making  the  tenants  to  the  writs  of  entry, 
%htfi  not  require  amendment         . .         . .         . .         . .         . .   332 

9.  The  jurisdiction  of  courts  to  amend  fines  and  recoveries  in  cases 

not  provided  for  by  this  act  not  taken  away        .  •         . .         •  •     id. 

10.  No  recovery  shall  be  invalid  in  consequence  of  the  neglect  to  inrol 

the  bargain  and  sale,  purporting  to  make  the  tenant  to  the  writ 
of  entry,  provided  the  same  would  have  been  valid  if  the  bargain 
and  sale  had  been  inroUed  ..         ••         ••         ..         .,     ib. 

11.  Recoveries  invalid  in  consequence  of  there  not  being  proper  tenants 

to  the  writs  of  entry,  made  valid  in  case  the  persons  having  the 
beneficial  estates  shall  have  made  the  tenants  to  the  writs  in  due 
time 333 

12.  Certain  cases  in  which  fines  and  recoveries  shall  not  be  made  valid 

by  this  act 335 

J%e  Custody  of  the  Records  of  Fines  and  Recoveries, 

13.  The  records  and  proceedings  of  fines  and  recoveries  in  the  Courts  of 

Common  Pleas  at  Westminster  and  Lancaster,  and  in  the  Court 
of  Pleas  at  Durham,  shall  be  kept  as  the  respective  courts  and 
justices  shall  direct,  and  searches  may  be  made  and  extracts  and 
copies  obtained  as  heretofore,  while  in  the  custody  of  the  present 
persons,  and  when  kept  by  other  persons  then  as  shall  be  ordered 
by  the  court  or  justices  having  control  over  the  same    .  •         . .  336 

Further  provisions  made  as  to  fines  and  recoveries . .         • .       336,  338 

fFarranty. 

li.  Estates  tail  and  estates  expectant  thereon  no  longer  barrable  by 

warranty       ..         ..         .•         ••         ••         ••         ••         ••  339 

Alienation  qf  Estates  Tail, 

15,  After  the  3Ut  of  December,  1833,  every  actual  tenant  in  tail  in 

possession,  remainder,  contingency,  or  otherwise,  shall  have  full 

})ower  to  dispose  of  the  lands  entailed  in  fee-simple  absolute  or 
or  any  less  estate,  saving  the  rights  of  certain  persons  .  •     ib, 

16.  The  power  of  disposition  shall  not  be  exercised  by  women  tenants 

in  tail  ex  provisione  wrt,  under  11  Hen.  7,  c.20,  except  with  such 
assent  as  required  by  that  act       • 341 
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17.  Except  as  to  lands  in  settlements  made  before  the  passing  of  this 

act,  the  11  Hen.  7,  c.  20,  repealed  842 

18.  The  power  of  disposition  shall  not  extend  to  tenants  in  tail  re« 

strained  by  the  34  &  85  Hen.  8,  c.  20,  or  by  any  other  act;  nor 

to  tenants  in  tail  after  possibility  of  issue  extinct  .  •         •  •     id. 

19.  After  the  81st  of  December,  1883,  every  person  who  would  have 

been  actual  tenant  in  tail  of  lands  if  his  estate  tail  had  not  been 
converted  into  a  base  fee,  shall  have  full  power  to  dispose  of  the 
lands  so  as  to  enlarge  the  base  fee  into  a  fee-simple  absolute, 
saving  the  rights  of  certain  persons         848 

20.  Act  shall  not  extend  to  enable  issue  inheritable  to  estates  tail  to 

bar  their  expectancies        ••         ••         ••         ••         ••         ••  844 

21.  A  disposition  by  a  tenant  in  tail  for  any  limited  purpose  shall,  to 

the  extent  of  the  estate  thereby  created,  be  a  bar  in  equity  as 
well  as  at  law ;  but  if  for  an  estate  pur  autre  vie,  or  for  years,  the 
disposition  shall  in  equity  be  a  bar  only  so  fur  as  to  give  efiect 
to  the  limited  purpose        ..        ••         ..         ••        ••        ••  849 

Diffiniiion  of  the  Protector, 

22.  Where  there  shall  be  under  a  settlement  an  estate  for  years  deter- 

minable on  lifcj  or  any  greater  estate  prior  to  an  estate  tail  under 
the  same  settlement,  the  owner  of  such  prior  estate  shall  be  the 
protector  of  the  settlement  as  to  the  lands  in  which  such  estate 
shall  subsist,  though  the  same  may  have  been  charged  or 
disposed  of;  and  an  estate  by  the  curtesy,  in  respect  of  the 
esutes  tail  or  of  any  prior  estate  created  by  the  same  settlement, 
shall  be  a  prior  estate ;  and  an  estate  by  way  of  resulting  use  or 
trust  for  the  settlor,  and  a  right  to  the  surplus  rents,  sbsul  be  an 
estate  within  the  meaning  of  this  clause  •  •         • .         •  •         •  •  851 

28.  Each  of  two  or  more  owners  of  a  prior  estate  shall  be  the  sole  pro- 
tector to  the  extent  of  his  undivided  share         852 

24.  Where  the  prior  estate  of  a  married  woman  shall  not  be  settled  to 

her  separate  use,  she  and  her  husband  together  shall  be  the  pro- 
tector ;  and  where  settled  to  her  separate  use,  she  alone  shall  be 
the  protector  ..         ••         ..         • ib, 

25.  An  estate  limited  by  a  settlement  by  way  of  confirmation  or  restora- 

tion of  a  previous  estate  shall,  so  far  as  regards  the  protector,  be 

an  estate  imder  such  settlement ib. 

26.  The  owner  of  a  lease  at  a  rent,  created  or  confirmed  by  a  settle- 

ment, shall  not  be  the  protector    •  •         .  •         •  •         .  •         .•     ib, 

27.  No  woman  in  respect  of  her  dower,  and  (except  in  the  case  of  a  bare 

trustee  under  a  settlement  made  before  31st  December,  1833) 
no  bare  trustee,  heir,  executor,  administrator  or  assign,  as  such 
shall  be  the  protector         858 

28.  Where  the  owner  of  the  prior  estate  shall  by  the  two  last  clauses 

not  be  the  protector,  the  person  who,  if  such  estate  did  not  exist, 
would  be  the  protector,  shall  be  the  protector     . .         • .         ,,     ib, 

29.  Where  in  case  of  the  disposition  of  a  life  estate  on  or  before  the 

81st  December,  1888,  the  person  to  make  the  tenant  to  the  writ 
of  entry  in  a  recovery  shall  be  the  protector       . .         ••         ..     ib, 

80.  Where  in  the  case  of  a  disposition  of  a  reversbn  in  fee,  or  any 
estate  thereout,  on  or  before  the  81st  of  December,  1888,  the 
person  to  make  the  tenant  to  the  writ  of  entry  in  a  recovery  shall 
oe  the  protector       ..         • 854 
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31.  A  bare  trustee  shall  be  the  protector  where,  under  a  aettlement 

made  before  the  passing  of  this  act,  he  shall  be  the  person  to 
mske  the  tenant  to  the  writ  of  entry  in  a  recovery        .  •         •  •  8M 

32.  A  settlor  entailing  lands  may,  by  the  settlement,  appoint  any 

number  of  persons,  not  exceeding  three,  and  not  being  aliens, 
protectee,  and  may,  by  a  power  in  the  settlement,  perpetuate  the 
protectorship ;  and  the  person  who,  but  for  this  clause,  would 
naTe  been  the  protector,  may  be  one  of  die  persons  to  be  ap- 
pointed protector •  355 

33.  The   Lord  Chancellor,  Lord  Keeper,  Lords  Commissioners,  or 

other  persons  intrusted  with  lunatics,  where  the  protector  shall 
be  lunatic,  whether  found  such  by  inquisition  or  not,  or  the  Court 
of  Chancery,  where  the  protector  shall  be  convicted  of  treason 
or  felony,  or  not  being  ttie  owner  of  a  prior  estate,  shall  be  an 
in&nt  or  cannot  be  found,  shall  be  protector;  and  where  a 
settlor  shall  in  a  settlement  declare  that  the  person  who,  as 
owner  of  a  prior  estate  under  the  settlement,  would  be  entitled 
to  be  protector,  shall  not  be  protector,  and  shall  not  appoint 
an^  person  in  his  stead,  and  where  during  the  continuance  of  a 
pnor  estate  sufficient  to  qualify  a  person  to  be  protector,  there 
shall  be  no  protector,  the  Court  of  Chancery  shall  be  protector     857 

Power t  of  the  Protector, 

34.  Where  there  is  a  protector,  his  consent  shall  be  requisite  to  enable 

an  actual  tenant  in  tail,  who  is  not  entitled  to  the  immediate 
reversion  in  fee,  to  make  an  absolute  disposition  under  this  act. 
Without  such  consent  an  actual  tenant  in  tail  may  create  only  a 
basefee        358 

35.  Where  there  is  a  base  fee  and  a  protector,  his  consent  shall  be  re- 

quisite to  enable  the  person  who  would  have  been  tenant  of  the 
estate  tail,  if  not  barred,  to  exercise  his  power  of  disposition    . .  859 

S6*  The  protector  shall  be  subject  to  no  control  in  the  exercise  of  his 

power  of  consenting  •  •         ib, 

37.  The  rules  of  equity  as  to  dealings  between  the  donee  of  a  power 
and  any  object  of  the  power  shall  not  apply  to  dealings  between 
the  protector  of  a  settlement  and  a  tenant  in  tail  under  the 
same 360 


Confirmation  of  voidable  Estates  created  by  Tenant  in  TmL 

38b  A  voidable  estate  by  a  tenant  in  tail  in  favour  of  a  purchaser  shall, 
b^  subsequent  disposition  by  him,  if  no  protector,  or,  being  such, 
with  his  consent,  be  confirmed ;  if  a  protector,  and  he  shall  not 
consent,  and  the  voidable  estate  shall  not  be  good  to  the  extent 
of  ^e  estate  which  the  tenant  in  tail  could  create  without  such 
consent,  then  the  same  shall  be  confirmed,  so  far  as  the  tenant 
in  tail  could  then  make  such  disposition  without  such  consent. 
But  the  estate  shall  not  be  confirmed  against  a  purchaser  with- 
out notice 361 


Enlargement  of  Base  Fees. 

39.  Whenever  a  person  entitled  to  a  base  fee  shall  become  entitled  to 
the  immediate  reversion  in  fee,  the  base  fee  shall  not  merge, 
but  shall  be  enlarged         362 
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40.  Any  disposition  by  a  tenant  in  tail  under  this  act  shall  be  effected 

by  any  assurance,  being  a  deed  or  deeds,  but  not  an  agreement 
or  will,  by  which  he  could  have  conveyed  if  seised  in  fee ;  and  if 
a  married  woman,  her  husband's  concurrence  shall  be  necessary, 
and  the  deed  effecting  the  disposition  shall  be  acknowledged  by 
her  as  after  directed  •  •         •  •  363 

41.  No  assurance  by  which  a  tenant  in  tail  shall  make  a  disposition 

under  the  act  (except  a  lease  not  exceeding  twenty-one  years 
from  the  date,  or  not  more  than  twelve  months  afterwards  where 
the  rent  shall  be  the  rack  rent,  or  not  less  than  five-sixth  parts 
thereof),  shall  have  any  operation  unless  inroUed  in  Chancery 
within  six  calendar  months  365 

42.  Consent  of  the  protector  shall  be  given  by  the  assurance  by  which 

the  disposition  of  a  tenant  in  tail  shall  be  effected,  or  by  a  dis- 
tinct  deed  before  or  at  the  time  of  the  assurance  . .         •  •  366 

48.  If  the  protector  consent  by  a  deed  distinct  from  the  assurance,  it 
shall  be  considered  unqualified,  unless  he  refer  to  the  assurance 
and  confine  his  consent  to  the  disposition  thereby  made  .  •     ib. 

44.  Protector  having  given  his  consent  shall  not  revoke  the  same      . .     ib. 

45.  A  married  woman  protector  may  consent  as  if  she  were  a  feme  sole    ib, 

46.  The  consent  of  a  protector,  if  by  a  distinct  deed,  void,  unless  the 

deed  be  inroUed  with  or  before  the  assurance ib. 

47*  Courts  of  equity  excluded  from  giving  any  effect  to  dispositions  by 
tenants  in  tail,  or  consents  of  protectors  of  settlements,  which 
in  courts  of  law  would  not  be  effectual ib, 

48.  The  Lord  Chancellor,  Lord  Keeper,  or  Lords  Commissioners,  or 

other  persons  entrusted  with  lunatics,  or  the  Court  of  Chancery 
when  protector,  shall. have  power,  upon  motion  or  petition,  to 
consent  to  the  disposition  by  a  tenant  in  tail,  and  to  make  such 
orders  as  shall  be  thought  necessary ;  and  if  any  other  person 
shall  be  joint  protector,  the  disposition  shall  not  be  valid  without 
his  consent  ..         ••         ..         ..         ..         ..         ••         ••  367 

49.  The  order  of  the  Lord  Chancellor,  Lord  Keeper,  or  Lords  Com- 

missioners, or  other  persons  entrusted  with  lunatics,  or  of  the 
Court  of  Chancery  when  protector,  shall  be  evidence  of  consent   369 


Estates  Tail  in  Copyholds. 

50.  The  previous  clauses  shall  apply  to  copyholds,  except  that  dispo- 

sition of  ^egal  estates  therein  shall  be  by  surrender,  and  of 
equitable  estates  either  by  surrender  or  by  deed  as  after  pro- 
vided, and  except  so  far  as  they  are  varied  by  the  clauses  after 
contained •         370 

51.  If  the  protector  of  a  settlement  of  copyholds  shall  by  deed  consent 

to  the  disposition  of  a  tenant  in  tail,  such  deed  shall,  at  or  before 
the  surrender  by  the  tenant  in  tail,  be  produced  to  the  lord  of 
the  manor,  or  his  steward  or  deputy,  otherwise  the  consent  shall 
be  void ;  and  the  lord,  or  steward,  or  deputy,  shall  by  indorse- 
ment on  the  deed  acknowledge  such  production,  and  enter  such 
deed  and  indorsement  on  the  rolls,  and  the  indorsement  shall  be 
evidence  of  such  production,  and  he  shall  indorse  on  the  deed  a 
memorandum  of  the  entry 371 
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52.  If  the  consent  of  a  protector  of  a  settlement  of  copyholds  shall  not 

be  by  deed,  it  shall  be  given  to  the  person  taking  the  surrender 
of  the  tenant  in  tail ;  and  if  the  surrender  be  out  of  court  the 
consent  shall  be  stated  in  the  memorandum  of  surrenderp  and 
the  memorandum  signed  by  the  protector  shall  be  entered  on  the 
rolls,  and  shall  be  eridence  of  the  consent  and  surrender ;  but  if 
the  surrender  be  in  court,  the  lord,  or  steward,  or  deputy,  shall 
enter  the  surrender  on  the  rolls,  with  a  statement  that  such  con- 
sent had  been  given ;  and  the  entries  or  copies  thereof  shall  be 
evidence,  as  other  entries  or  copies  . .         . .         •  •         . .  371 

53.  An  equitable  tenant  in  tail  of  copyholds  shall  have  power  by  deed 

to  dispose  of  the  same  under  this  act  as  if  freehold,  and  such 
deed  shall  be  entered  on  the  rolls.  If  a  protector,  and  his  con- 
sent be  given  by  a  distinct  deed,  the  consent  shall  be  void, 
unless  the  deed  be  executed  on  or  before  the  day  on  which  the 
deed  of  disposition  shall  be  executed,  and  such  deed  shall  be 
entered  on  the  rolls.  Such  entries  shall  be  imperative  on  the 
lord,  or  steward,  or  deputy,  and  he  shall  indorse  on  such  deed  a 
memorandum  of  the  entry.  The  deed  of  disposition,  unless 
entered  on  the  rolls,  void  against  purchasers 372 

54w  Where  a  disposition  of  copyholds  by  a  tenant  in  tail  shall  be  by 
surrender  or  deed,  such  surrender,  or  the  memorandum,  or  a 
copy  thereof,  or  the  deed  of  disposition,  or  the  deed  (if  any)  by 
which  the  protector  shall  consent,  shall  not  require  inrolment 
except  on  court  rolls  374 

Bankruptt*  Estates  TcAU 

55.  Repeal  of  the  Bankrupt  Act,  6  Geo.  4,  c  16,  s.  65,  so  far  as  relates 
to  estates  tail  in  England  and  Ireland ;  but  such  repeal  shall 
not  extend  to  lands  of  a  bankrupt  under  a  commission  or  fiat 
issued  on  or  before  the  31st  of  December,  1833,  nor  to  revive 
former  acts   . .  • .         •  •         • ih. 

5d.  The  commissioner,  in  the  case  of  an  actual  tenant  in  tail  becoming 
bankrupt  after  the  31st  of  December,  1833,  shall  by  deed  dis- 
pose of  the  same  to  a  purchaser,  and  thereby  create  as  large  an 
estate  as  the  actual  tenant  in  tail  could  have  done  under  this 
act,  if  not  bankrupt;  but  if  there  be  a  protector  whose  consent 
would  have  been  requisite  to  a  disposition  to  the  fullest  extent, 
and  he  shall  not  consent,  then  the  estate  shall  be  an  estate  as 
large  as  such  actual  tenant  in  tail,  if  not  bankrupt,  could  have 
created  without  such  consent         . .         . .         .  •         . .         •  •  376 

Life  estate  in  remainder  of  non<trader  when  to  be  sold      . .         •  •  877 

57.  The  commissioner,  in  the  case  of  a  tenant  in  tail  entitled  to  a  base 

fee  becoming  bankrupt,  and  of  there  being  no  protector,  shall 
by  deed  dispose  of  the  lands  to  a  purchaser,  and  thereby  enlarge 
such  base  fee  to  the  same  extent  as  the  bankrupt  might  have 
done 16. 

58.  Where  there  is  a  protector,  the  disposition,  with  his  consent,  by  the 

commissioner,  in  case  of  an  actual  tenant  in  tail  becoming  bank- 
rupt, or  of  a  tenant  in  tail  entitled  to  a  base  fee  becoming 
bankrupt,  shall  have  the  same  effect  as  if  made  with  the  consent 
of  the  protector  by  the  actual  tenant  in  tail  or  tenant  in  tail 
so  entitled.  The  previous  clauses  as  to  consent,  in  regard  to 
lands  not  held  by  copy  of  court  roll,  shall,  except  as  varied  by 
the  next  clause,  apply  to  every  consent  under  this  clause         •  •     ih  • 
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59.  Every  deed  of  disposition  by  the  commissioner,  as  to  lands  not 

copyhold,  shall  be  inrolled  in  Chancery  within  six  calendar 
months,  and  as  to  copyhold  lands,  shall  be  entered  on  the  court 
rolls ;  and  if,  as  to  copyhold  lands,  there  be  a  protector  to  con- 
sent by  a  distinct  deed,  soch  deed  shall  be  entered  on  the  court 
rolls.  Such  entries  shall  be  imperative  on  the  lord,  or  steward, 
or  deputy,  and  he  shall  indorse  on  each  deed  a  memorandum  of 
the  entry •         ••         878 

60.  If  the  commissioners  shall  under  this  act  dispose  of  the  lands  of  an 

actual  tenant  in  tail  becoming  bankrupt,  and  in  consequence  of 
there  being  a  protector  who  shall  not  consent  a  base  fee  shall  be 
created,  such  base  fee,  if  during  its  continuance  there  shall        ^ 
cease  to  be  a  protector,  shall  be  enlarged  •  •         •  •         .  •  879 

61.  If  a  tenant  in  tail  entitled  to  a  base  fee  become  bankrupt,  such 

base  fee,  if  sold  or  conveyed  under  the  bankrupt  acts,  and  if 
durinff  its  continuance  there  shall  cease  to  be  a  protector,  shall 
be  enlarged •         ib, 

62.  A  voidable  estate  in  favour  of  a  purchaser  by  an  actual  tenant  in 

tail  becoming  bankrupt,  or  by  a  tenant  in  tail  entitled  to  a  base 
fee  becoming  bankrupt,  shall,  by  a  disposition  of  the  commis- 
sioner under  this  act,  if  no  protector,  or  being  such  with  his 
consent,  be  confirmed.  If  in  the  case  of  an  actual  tenant  in  tail 
there  be  a  protector,  and  he  shall  not  consent,  and  the  voidable 
estate  shall  not  be  good  to  the  extent  of  the  estate  which  the 
actual  tenant  in  tail  could  create  without  such  consent,  then  the 
voidable  estate  shall  be  confirmed,  so  far  as  he,  if  not  the  bank* 
rupt,  could  have  made  a  disposition  under  this  act  without  such 
consent ;  and  if  after  the  disposition  by  the  commissioner,  and 
while  onlv  a  base  fee,  there  shall  cease  to  be  a  protector,  then 
the  voidable  estate  shail,  so  far  as  not  previously  confirmed,  be 
confirmed  as  against  all  persons  except  those  whose  rights  are 
saved.  But  the  estate  shall  not  be  confirmed  against  a  pur- 
chaser without  notice         ••         ••         ••         ..         ••         .•  379 

63.  All  acts  of  a  tenant  in  tail  becoming  bankrupt,  and  which,  if  he  had 

been  seised  in  fee,  would  have  been  void  against  the  assignees, 
shall  be  void  against  any  disposition  under  this  act  by  the  com- 
missioner  380 

64.  Subject  to  the  powers  given  to  the  commissioner,  and  to  the  estate 

in  the  assignees,  a  bankrupt  actual  tenant  in  tail,  or  a  bank- 
rupt tenant  in  tail  entitled  to  a  base  fee,  shall  retain  his  powers 
of  disposition  under  the  act  381 

65.  The  disposition  by  the  commissioner  of  the  lands  of  a  bankrupt 

actual  tenant  in  tail,  or  of  a  bankrupt  tenant  in  tail  entitled  to 
a  base  fee,  shall,  if  the  bankrupt  be  dead,  have,  in  the  foUowing 
cases,  the  same  operation  as  if  he  were  alive ;  viz. — 1.  If  no 
protector  at  the  death.  2.  If  the  bankrupt  had  been  actual 
tenant  in  tail,  and  at  the  time  of  the  disposition  there  be  issue 
inheritable,  and  also  either  no  protector,  or  a  protector  who  shall 
consent  to  the  disposition,  or  a  protector  who  shall  not  consent 
to  the  disposition.  3.  If  the  bankrupt  had  been  tenant  in  tail 
entitled  to  a  base  fee,  and  at  the  time  of  the  disposition  there  be 
issue  inheritable,  and  also  either  no  protector,  or  a  protector 
who  shall  consent  to  the  disposition         ib, 

66.  Every  disposition  by  the  commissioner  of  copyhold  lands,  where  the 

estate  shall  not  be  equitable,  shall  have  the  same  operation  as  a 
surrender ;  and  the  person  to  whom  such  lands  shall  have  been 
disposed  of  by  the  commissioner  may  claim  to  be  admitted  to 
hold  by  the  ancient  rents,  customs  and  services,  on  paying  the 
fines,  fees  and  other  dues  . .         • 382 
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67.  The  assignees,  until  the  disptoticion  by  the  commissioner  of  the 

lands  of  a  bankrupt,  of  which  such  commissioner  has  power  to 
make  disposition  under  the  act,  shall  receive  the  rents  of  the 
lands,  ana  shall  recoTcr  the  same,  and  enforce  covenants  and 
eonditions  asainst  the  lessees  of  such  land,  as  if  entitled  to  the 
revenion.  This  clause  shall  apply  to  all  copyhold  lands,  but  as 
to  other  lands,  only  to  such  as  the  commissioners  may  have 
power  to  dispose  of  after  the  bankrupt's  death 888 

68.  An  the  provisions  of  the  act  for  the  benefit  of  the  creditors  of  bank- 

mpts,  and  for  the  confirmation  of  their  voidable  estates,  shall 
apply  to  their  lands  in  Ireland      ..         ••         ••         ••         ,,     ib, 

^  Deeds  relating  to  the  lands  of  bankrupts  in  Ireland  shall  be  inrolled 

in  Chanceiy  there  within  six  calendar  months 884 


Money  to  be  Udd  out  tn  Lands  to  be  entailed, 

70.  Repeal  of  the  statute  7  Geo.  4,  c  45,  respecting  entailed  estates  to 

be  purchased  with  trust  monies,  except  as  to  proceedings  com- 
menced before  the  Ist  January,  1834 ;  39  8r  40  Geo.  3,  c.  56,  not 
to  be  revived  ••         *•         ••         ••         ••         ••         ••id. 

71.  Lands  of  any  tenure  to  be  sold  where  the  purchase-monev  is  subject 

to  be  invested  in  the  purchase  of  lands  to  be  entailed ;  and  also 
money  subject  to  be  invested  in  like  manner  shall  be  subject  to 
the  same  estates  as  the  lands,  if  purchased,  and  the  previous 
clauses  shall  apply,  so  far  as  circumstances  will  admit  . .         r.  885 

72.  Lands  of  any  tenure  in  Ireland  to  be  sold  where  the  purchase- 

money  is  subject  to  be  invested  in  the  purchase  of  lands  to  be 
entailed ;  and  money  under  the  control  of  a  court  of  equity  of 
Ireland,  subject  to  be  invested  in  like  manner,  shall  be  subject 
to  this  act  in  cases  of  bankruptcy  387 


The  Inrolment  of  Deeds,  ^, 

73.  Practice  of  requiring  deeds  to  be  acknowledged  before  inrolment 

shall  not  apply  to  deeds  to  be  inroUed  under  this  act    •  •         . .     16. 

74.  Every  deed  required  to  be  inrolled,  by  which  lands  or  money 

subject  to  be  invested  in  the  purchase  of  lands  shall  be  disposed 
of  under  this  act,  shall  take  effect  as  if  inrolment  had  not  been 
required,  and  shall  have  preference,  except  against  a  purchaser 
for  valuable  consideration,  claiming  under  a  subsequent  deed 
previously  inrolled  ••         ••         ••         ••         ••         ••         ••     ib, 

75.  The  Court  of  Chancery  shall  regulate  ^e  fees  to  be  paid  for  the 

inrolment  of  deeds,  and  for  searches  and  oflice  copies   ••         • .     td. 

76.  The  Court  of  Common  Pleas  shall  regulate  the  fees  to  be  paid  for 

entries  on  court-rolls  and  for  indorsements  on  deeds,  and  for 
taking  consents  and  surrenders  in  cases  of  dispositions  by  tenants 
in  tail  of  copyholds ib. 
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ALIENATION  BY  MARRIED  WOMEN. 

SECT.  PAGE 

77.  After  the  81st  December,  1838,  a  married  woman,  in  eveir  case 

except  that  of  being  tenant  in  tail,  may  by  deed  dispose  of  lands 
of  any  tenure,  and  money  subject  to  be  invested  in  the  purchase 
of  lands,  and  dispose  of,  release,  surrender  or  extinguish  any 
estate  therein,  and  may  release  or  extinguish  powers  as  if  she 
were  a  feme  sole ;  but  to  render  the  same  vahd,  her  husband 
roust  concur,  and  the  deed  must  be  acknowledged  by  her  as 
after  mentioned*  Not  to  extend  to  copyholds,  where  before 
this  act  she  and  her  husband  could  have  effected  the  same  by 
surrender 889 

78.  The  powers  of  disposition  griven  to  a  married  woman  by  this  act 

shall  not  interfere  with  any  other  powers  she  may  have  • .  895 

79.  Every  deed  by  a  married  woman  for  any  of  the  purposes  of  this 

act,  except  such  as  may  be  executed  by  her  as  protector,  shall 
be  produced  and  acknowledged  by  her  before  a  Judge  or  Master 
in  Chancery,  or  two  of  the  perpetual  Commissioners,  or  two 
special  Commissioners 402 

Acknowledgement  of  deed  not  impeachable  by  reason  only  of  party 
before  whom  same  was  taken  being  interested 408 

Provision  as  to  staying  proceedings  for  quashing  certificate  of 
acknowledgment •         ••     16. 

Court  of  Common  Pleas  may  make  rule  for  preventing  Commis- 
sioners who  are  interested  from  Uking  acknowledgments         . .     ib. 

80.  The  Judge,   Master  in  Chancery,  or  Commissioners,  before  re- 

ceiving the  acknowledgment  of  a  deed  by  a  married  woman, 
shall  examine  her  apart  from  her  husband,  and,  unless  she 
freely  consent,  shall  not  permit  her  to  acknowledge  the  deed  . .  404 

81.  The  Lord  Chief  Justice  of  the  Common  Pleas  shall  appoint  per- 

petual Commissioners  for  each  county,  for  taking  acknowledg- 
ments ;  and  lists  of  the  Commissioners  for  each  county  shall  be 
made  out  and  kept  by  the  officer  of  the  Common  Pleas,  who  is 
to  have  the  custody  of  the  certificate  after  mentioned ;  and  such 
officer  shall  transmit  to  the  clerk  of  the  peace  for  each  county  or 
his  deputy  a  copy  of  the  list  for  that  county,  and  shall  deliver  a 
copy  of  the  list  for  any  county  to  any  person  applying,  and  the 
clerk  of  the  peace,  or  his  deputy,  shall  deliver  a  copy  of  the  list 
last  transmitted  to  him  to  any  person  applying 405 

Provision  for  registering  the  appointment  of  a  solicitor    . .  .•     ib. 

82.  The  power  to  perpetual  Commissioners  to  take  acknowledgments 

shall  not  be  confined  to  any  particular  place ib, 

88.  If  from  being  b^ond  seas,  &c.,  a  married  woman  be  prevented 
from  making  the  acknowledgment  before  a  Judge,  or  a  Master 
in  Chancery,  or  any  of  the  perpetual  Commissioners,  the  Court 
of  Common  Pleas  or  any  Judge  thereof  may  appoint  special 
Commissioners  for  the  purpose 406 

84.  When  a  married  woman  shall  acknowledge  a  deed,  the  Judee, 
Master  in  Chancery,  or  Commissioners  taking  the  acknowle<^- 
ment,  shall  sign  a  memorandum,  to  be  indorsed  or  written  at 
the  foot  or  in  the  margin  of  the  deed,  to  the  effect  mentioned  in 
the  act,  and  shall  also  sign  a  certificate  of  the  taking  of  such 
acknowledgment,  to  be  ingrossed  on  a  separate  piece  of  parch- 
ment, which  certificate  shall  be  to  the  effect  mentioned  in  the 
act 408 
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85.  Eyeij  certificate,  with  an  affidavit  verifying  the  same,  shall  be 

lodged  with  some  oflicer  of  the  Court  of  Common  Pleas,  who 
shall  examine  the  certificate,  and  see  that  it  is  signed  and  veri- 
fied,  and  contains  the  requisite  statement;  and  if  so,  shall  cause 
the  same  and  the  affidavit  to  be  filed  of  record  in  the  said  court  410 

86.  On  the  filing  of  the  certificate,  the  deed  shall  by  relation  take  effect 

from  the  time  of  its  having  been  acknowledged 414 

87>  The  officer  with  whom  the  certificates  are  lodged  shall  make  and 

keep  an  index  of  the  same  ..         ..         ..         ,.         ••  415 

88.  After  the  filing  of  a  certificate,  the  officer  shall,  on  application, 

deliver  a  copy  thereof,  signed  by  him,  and  such  copy  shall  be 
evidence  of  the  acknowledgment  .  •         .  •         . .         • .         ,,     ib, 

89.  The  Lord  Chief  Justice  of  the  Common  Pleas  shall  appoint  the 

officer  with  whom  the  certificates  shall  be  lodged;  and  the 
Court  of  Common  Pleas  shall  make  orders  touching  the  ex- 
amination, memorandums,  certificates,  and  affidavits,  and  the 
time  when  the  proceedings  shall  take  place,  and  the  amount  of 
fees    ••         ••         ••  ••  ••  ••         ••        *••         m»     ih. 

The  officer  to  hold  office  during  good  behaviour  and  subject  to  any 
regulations  which  may  be  hereafter  made  by  Parliament  . .  416 

90.  A  married  woman  shall  be  separately  examined  on  the  surrender  of 

copyholds,  to  which  she  alone,  or  she  and  her  husband  in  her 
right,  may  be  entitled  for  an  equitable  estate,  as  if  such  estate 
were  legal    •  •         .  •         • .         •  •         • .         . .         . .         ,»     ib. 

91.  Power  to  the  Court  of  Common  Pleas  in  the  case  of  a  husband  being 

lunatic,  or  otherwise  incapable  of  executing  a  deed  or  making  a 
surrender  of  copyholds,  or  of  his  residence  being  unknown,  or  of 
his  living  separate  from  his  wife,  by  an  order  on  the  application 
of  the  wife,  to  dispense  with  his  concurrence  in  any  case  except 
where  the  Lord  Chancellor,  or  Lord  Keeper,  or  Lords  Commis- 
sioners, or  other  persons  entrusted  with  lunatics,  or  the  Court 
of  Chancery,  shall  be  the  protector  of  a  settlement  in  lieu  of  the 
husband 417 

92.  The  act  not  to  extend  to  Ireland,  except  where  expressly  men- 

tioned   420 

Ordbrs  of  the  Court  of  Common  Pleas  made  in  pursuance  of  the 
Act 421—424 


ALIENATION  OF  THE   INTERESTS  OF  MARRIED  WOMEN 
IN  PERSONAL  ESTATE. 

21  4-  22  Fictorioy  c.  57. 

1.  Married  women  may  dispose  of  reversionary  interests  in  personal 

estate,  and  release  powers  over  such  estate,  and  also  their  rights 
to  a  settlement  out  of  such  estate  in  possession  . .         . .  . .  425 

2.  Deeds  to  be  acknowledged  by  married  women  in  the  manner  re- 

quired by  3  &  4  Will.  4,  c.  74,  for  disposing  of  their  interests  in 

or  powers  over  land  in  England  or  Wales  ib. 

In  Ireland  as  by  4  &  5  Will.  4,  c.  92  ib. 

3.  The  powers  of  disposition  given  by  this  act  not  to  interfere  with 

other  powers  ..         ..         • 426 

4.  Act  not  to  extend  to  settlements  of  married  women  upon  marriage       t&. 

5.  Act  not  to  extend  to  Scotland ib. 

S.  b 
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MARRIAGE  SETTLEMENTS  BY  INFANTS. 
18  ^  19  rtctoria,  c.  43. 

SECT.  PAGE 

1.  Infants  may,  with  the  approbation  of  the  Court  of  Chancery,  make 

valid  settlements  or  contracts  for  settlemenu  of  their  real  and 
personal  estate  upon  marriage 427 

The  words  **  Court  of  Chancery  "  in  the  above  act  to  include  Court 
of  Chancery  in  Ireland      . .         • .         . .         . .         • .         ,,     ib, 

2.  In  case  infant  die  under  age,  appointment,  &c  to  be  void  •  •         •  •     ib. 

3.  The  sanction  of  the  Court  of  Chancery  to  be  given  upon  petition  . .  428 

4.  Act  not  to  apply  to  males  under  twenty  years,  or  females  under 

seventeen  years  of  age       429 


LAW  OF  DOWER. 
3^4  WilUam  IV.  c.  105. 

1.  Meaning  of  words  used  in  the  act       ..         ..         ..         ..         ••  480 

2.  Widows  to  be  entitled  to  dower  out  of  equitable  estates       •  •         •  •  437 

3.  Seisin  not  to  be  necessary  to  give  title  to  dower        .  •         . .         • .  439 

4.  Estates,  if  disposed  of  by  husband,  not  to  be  liable  to  dower          . .  440 

5.  Partial  estates  and  charges  created  by  husband  to  have  priority  over 

dower           .,  ib. 

6.  7.  Dower  may  be  barred  by  a  declaration  in  a  deed,  or  by  a  decla- 

ration in  the  husband's  will           . .         • .         • .         . .         . .  441 

8.  Dower  to  be  subject  to  conditions  declared  by  the  husband's  will  442 

9.  Devise  of  real  estate  to  the  widow  to  be  a  bar  of  dower     •  •         • .  ib. 

10.  Bequest  of  personal  estate  to  the  widow  not  to  bar  her  dower  unless 

so  declared 444 

11.  Agreement  not  to  bar  dower  may  be  enforced         ..         ..         ••  t6. 

12.  Legacies  in  bar  of  dower  to  be  still  entitled  to  preference..         ..  ib. 

13.  Dower  ad  ostium  ecclesia  or  ex  assensu  patris  abolished        . .          . .  445 

14.  Act  not  to  extend  to  the  dower  of  any  widow  married  on  or  before 

1st  Jan.  1834           ib. 

Tenant  BY  THE  CURTESY     • ••  ib. 


LAW  OF  INHERITANCE. 
3  4-4  William  IF.  c.  106. 

1.  Definition  of  words  used  in  the  act 448 

2.  Descent  to  be  always  traced  from  the  purchaser,  but  the  last 

owner  to  be  considered  the  purchaser,  unless  the  contrary  be 
proved  ..  ..  ..         ..  ..         ..         ••         ..  454 

Descent,  how  to  be  traced,  where  total  failure  of  issue       ..         ..  455 

8.  An  heir  entitled  under  a  will  to  take  as  devisee,  and  a  limitation  to 
the  grantor  or  his  heirs  after  31st  Dec.  1833,  to  create  an  estate 
by  purchase 459 
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4.  Where  hem  take  by  purchase  under  limitations  to  the  heirs  of  their 
ancestor,  the  land  to  descend  as  if  the  ancestor  had  been  the 
purchaser     ..         ..         463 

&  Brothers  and  sisters  to  trace  their  descent  through  their  parent   •  •    ih, 

6.  The  lineal  ancestor  may  be  heir  in  preference  to  collateral  persons 

claiming  through  him         •  •         . .         • .         . .         •  •         .  •     id. 

7.  The  male  line  to  be  preferred 464 

8.  The  mother  of  more  remote  male  ancestor  to  be  preferred  to  the 

mother  of  the  less  remote  male  ancestor  . .         . .         . .         . .  465 

9.  Half  blood,  if  on  the  part  of  a  male  ancestor,  to  inherit  after  the 

whole  blood  of  the  same  degree ;  if  on  the  part  of  a  female  an- 
cestor after  her        ib, 

10.  After  the  death  of  a  person  attainted,  his  descendants  may  in- 

herit  468 

11.  The  act  not  to  extend  to  any  descent  before  Jan.  1834      •  •         . .  469 

12.  Limitations  made  before  1st  Jan.  1834,  to  the  heirs  of  a  person 

then  lining,  to  take  effect  as  if  the  act  bad  not  been  made       . .     ib. 

Table  op  Descents  applicable  to  the  law  as  altered  by  the  act . .  448 


LEGITIMACY  DECLARATION. 
21  ajr  22  Victoria,  c.  93. 

1.  Application  may  be  made  to  Court  of  Divorce  and  Matrimonial 

Causes  for  declaration  of  legitimacy  or  validity  or  invalidity  of 
marriage 470 

2.  Application  to  court  for  declaration  of  right  to  be  deemed  a  natural- 

bom  subject..         •  •         ..         ••         ..         ..         ••         ••  471 

3.  Petition  to  be  accompanied  with  affidavit    • .         • .         •  •         ,•  ib, 

4.  Act  20  &  21  Vict.  c.  85,  to  apply  to  proceedings  under  this  act   ..  ib. 

5.  Power  to  award  and  enforce  payment  of  costs        ib, 

6.  Attorney-General  to  have  a  copy  of  petition  one  month  before  it  is 

filed,  and  to  be  respondent  . .  .  •         •  •         •  •         »•     ib, 

7.  Court  may  require  persons  to  be  cited  •• 471 

8.  Saving  for  right  of  persons  not  cited 472 

9.  Persons  domiciled  in  Scotland  may  insist  on  an  action  of  declara- 

tor that  he  is  a  natural-born  subject        ib, 

10.  No  proceedings  to  affect  final  judgments,  &c.,  already  pronounced  472 

11.  Acts  to  be  read  together.— Short  title  ib. 


PAYMENT  OF  DEBTS  OUT  OF  REAL  ESTATES. 

11  George  IF.  8f  1  miliam  IV,  c.  47. 

1.  Repeal  of  the  sUt.  3  &  4  Will.  &  Mary,  c.  14.     Irish  stot  4  Anne, 

c  5,  and  47  Geo.  3,  c.  74 473 

2.  Wills  of  land  made  void  against  persons  with  whom  the  testator  has 

entered  into  any  bond,  covenant,  or  other  specialty  binding 

heirs 474 
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3.  Creditors  may  maintain  actions  of  debt  or  covenant  upon  bonds, 

covenants  and  specialties  against  the  heirs  at  law  of  the  obligor 
and  covenantor  and  his  devisees,  &c.      . .         •  •         • .         . .   47t> 

4.  Where  there  shall  be  no  heir  at  law  actions  may  be  maintained 

against  the  devisee  . .         . .         •  •         .  •         •  •         •  •         •  •  476 

5.  The  act  not  to  affect  limitations  for  just  debts  or  portions  for  chil- 

dren   i^' 

6.  Heir  at  law  to  be  answerable  for  the  debts,  though  he  may  sell  es- 

tate before  action  brought 477 

7.  Where  an  action  of  debt  or  covenant  is  brought  against  the  heir  at 

law,  he  may  plead  rient  per  descent  . .         •  •         •  •         •  •  478 

8.  Devisees  to  be  liable  the  same  as  heirs  at  law        479 

9.  Traders*  real  estates  to  be  assets  to  be  administered  in  courts  of 

equity  t^- 

10.  Parol  not  to  demur  in  suits  by  or  against  infants 481 

1 1.  Infants  to  make  conveyances  under  order  of  a  court  of  equity      • .  483 

12.  Persons  having  a  life  interest  may  convey  the  fee,  if  the  estate  is 

ordered  to  be  sold  . •         . .         . .         • .         . .         • .         ,,     ib. 

13.  Act  not  to  repeal  the  Irish  statute  33  Geo.  i  (meaning  Geo.  2,  c.  14), 

relating  to  debts  due  by  bankers 484 

The  11th  and  13th  sections  of  11  Geo.  4  &  1  Will.  4,  c.  47,  ex- 
tended  to  authorize  mortgages  as  well  as  sales.  Surplus  of 
money  arising  from  such  sale  or  mortgage  to  descend  in  same 
manner  as  the  estates  so  sold  or  mortgaged  would  have  done  ••  485 

Extension  of  the  act  1 1  Geo.  4  &  1  WilL  4,  c.  47,  to  lands  of  a  de- 
ceased debtor  in  certain  cases 486 


3*4  miliam  IF.  c.  104. 

Freehold  and  copyhold  estates  of  persons  dying  seised  to  be  assets 
for  the  payment  of  simple  contract  debts 4S7 


DEVISE  OF  REAL  ESTATES  CHARGED  WITH  DEBTS. 
22  ^  23  Victoria,  c.  35. 

14.  Devisee  in  trust  may  raise  money  by  sale,  notwithstanding  want  of 

express  power  in  will         494 

15.  Powers  given  by  last  section  extended  to  survivors,  devisees,  &c     496 

16.  Executors  to  have  power  of  raising  money,  &c.,  where  there  is  no 

sufficient  devise      ..         ..         ••         ..         ..         ..         ,,     ib. 

17*  Purchasers,  &c.y  not  bound  to  inquire  as  to  powers  ..         ..  497 

18.  Sections  14,  15  and  16  of  this  act  not  to  affect  certain  powers,  nor 

to  extend  to  devisees  in  fee  or  in  tail        •  •         • .         .  •         .  •     tfr. 

23.  Purchasers  not  bound  to  see  to  application  of  purchase-money    . .     ib. 
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PAYMENT  OF  MORTGAGE  DEBTS. 
17  4- IS  Victoria,  c.  US. 

SECT.  PAGE 

1.  Heir  or  devisee  of  real  estate  not  to  claim  payment  of  mortgage  out 

of  personal  assets 498 

Act  not  to  affect  rights  claimed  under  any  willi  &c.,  before  the  Ist 
January,  1S55  ••         ..         ..         ..         ..         ..         ..16. 

2.  Act  not  to  extend  to  Scotland  . .  ib. 


AarENDMENT  OF  THE  LAWS  RESPECTING  WILLS. 
1  Victoria,  c.  26. 

1.  Meaning  of  certain  words  in  this  act,  "real  estate,"  "personal 

estate,*'  number, gender     ••         ..         ..         ..         ••         ••  503 

2.  Repeal  of  the  Statutes  of  Wills.  32  Hen.  8,  c.  1,  and  34  &  35 

Hen.  8,  c.  5,  and  of  certain  other  statutes  •  •         •  •         .  •   504 

3.  An  property  may  be  disposed  of  by  will,  comprising  customary 

freeholds  and  copyholds  without  surrender  and  before  admittance, 
and  also  such  of  them  as  cannot  be  devised,  estates  pur  autre  vie, 
contingent  interests,  rights  of  entry  and  property  acquired  after 
execution  of  the  will  505 

4.  As  to  the  fees  and  fines  payable  by  devisees  of  customary  and  copy- 

hold estates 506 

5.  Will  or  extracts  of  wills  of  customary  freeholds  and  copyholds  to  be 

entered  on  the  court  rolls,  and  the  lord  to  be  entitled  to  the 
same  fines,  &c.,  when  such  estates  are  not  now  devisable  as  he 
would  have  been  from  the  heir  in  case  of  descent  . .         ,,     ib, 

6.  Estates  pur  autre  vit • .   507 

7.  No  will  of  a  person  under  age  valid  •  •         •  •         .  •         •  •         • .     tfr. 

S.  Nor  of  a  feme  covert  except  such  as  might  now  be  made  . .         .  •     ib, 

9.  Every  will  shall  be  in  writing  and  signed  by  the  testator  in  the 

presence  of  two  witnesses  at  one  time      » 508 

10.  Appointments  by  will  to  be  executed  like  other  wills,  and  to  be 

valid  although  other  required  solemnities  are  not  observed      . .  514 

11.  Soldiers*  and  mariners' wills  excepted  ..         ..         ..         .•     ib, 

12.  Act  not  to  affect  certain  provisions  of  1 1  Geo.  4  &  1  Will,  4,  c. 

20,  with  respect  to  wills  of  petty  officers  and  seamen  and 
marines        ..         ..         ..         ••         ..         ••         ••         ..  515 

13.  Publication  not  to  be  requisite  ••         ••  516 

14.  Will  not  to  be  void  on  account  of  incompetency  of  attesting  wit- 

ness ..          ••          ib, 

15.  Gifts  to  an  attesting  witness  to  be  void        . . ib. 

16.  Creditor  attesting  to  be  admitted  a  witness  . .         , ib, 

17.  Executor  to  be  admitted  a  witness ib, 

18.  Will  to  be  revoked  by  marriage         ib, 

19.  No  will  to  be  revoked  by  presumption         .. 517 

20.  No  will  revoked  but  by  another  will  or  codicil,  or  by  a  writing  exe- 

cuted like  a  will,  or  by  destruction  «5. 
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21.  No  alteration  in  a  will  shall  have  any  effect  unless  executed  as  a 

will 518 

22.  No  will  revoked  to  be  revived  otherwise  than  by  re-execution,  or  a 

codicil  to  revive  it  ..         ..         ..         ..         .•         ..         ••  519 

23.  A  devise  not  to  be  rendered  inoperative  by  any  subsequent  convey- 

ance or  act  •  •         • .         « •         .  •         .  •         . .         •  •         •  •  520 

24.  A  will  shall  be  construed  to  speak  from  the  death  of  the  testator..  521 

25.  A  residuary  devise  shall  include  estates  comprised  in  lapsed  and 

void  devises 524 

26.  A  general  devise  of  the  testator's  lands  shall  include  copyhold  and 

leasehold,  as  well  as  freehold  lands  . .         •  •         •  •         •  •  525 

27.  A  general  gift  shall  include  estates  over  which  the  testator  has  a 

general  power  of  appointment       ..         .•         ••         ••         ••  526 

28.  A  devise  without  any  words  of  limitation  shall  be  construed  to  pass 

the  fee  528 

29.  The  words  "die  without  issue"  or  "die  without  leaving  issue/' 

shall  be  construed  to  mean  die  without  issue  living  at  the  death  529 

30.  No  devise  to  trustees  or  executors,  except  for  a  term  or  a  presen- 

tation to  a  church,  shall  pass  a  chattel  interest  . .  . .  . .  530 

81.  Trustees  under  an  unlimited  devise  where  the  trust  may  endure 
beyond  the  life  of  a  person  beneficially  entitled  for  life  to  take 
the  fee  t6. 

32.  Devises  of  estates  tail  shall  not  lapse  . .         • ib, 

33.  GifU  to  children  or  other  issue  who  leave  issue  living  at  the  tes- 

tator's death  shall  not  lapse  ib, 

84.  Act  not  to  extend  to  wills  made  before  1838,  nor  to  estates  pur  a«/re 

vie  of  persons  who  die  before  1838  582 

35.  Act  not  to  extend  to  Scotland  ^         . .     i6. 


THE  WILLS  ACT  AMENDMENT  ACT,  1852. 
15^16  f7c<orw,c24. 

1.  When  signature  to  a  will  shall  be  deemed  valid 533 

2.  Act  to  extend  to  certain  wills  already  made 534 

3.  Interpretation  of  word  "  will "           ib, 

4.  Short  title  of  act          id. 


WILLS  OF  PERSONALTY  BY  BRITISH  SUBJECTS. 
24^25  Tic/oHa,  c.  114. 

1.  Wills  made  out  of  the  kingdom  to  be  admitted,  if  made  according  to 

the  law  of  the  place  where  made 535 

2.  Wills  made  in  the  kingdom  to  be  admitted,  if  made  according  to 

local  usage   . .         . .         • »     ib, 

3.  Change  of  domicile  not  to  invalidate  will       •  •         .  •         •  •         • .     16. 

4.  Nothing  in  this  act  to  invalidate  wills  otherwise  made         . .         • .     15. 

5.  Extent  of  act      ..         ••         ib. 
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1.  No  British  subject  dying  in  a  foreign  country  to  be  deemed  to  have 

acquired  a  domicile  unless  resident  there  for  one  year  immedi- 
ately preceding  bis  or  her  death,  &c.,  and  for  all  purposes  of 
testate  or  intestate  succession,  shall  retain  the  domicile  possessed 
at  the  time  of  going  to  reside  in  such  foreign  country   . .         . .  536 

2.  No  foreign  subject  dying  in  Great  Britain  or  Ireland  to  be  deemed 

to  have  acquired  a  domicile  unless  resident  therein  for  one  year 
immediately  preceding  bis  or  her  death,  Sec ib, 

3.  To  whom  this  act  shall  not  apply        637 

4.  When  subjects  of  foreign  states  shall  die  in  her  Majesty's  dominions, 

and  there  shall  be  no  persons  to  administer  to  their  estates,  the 
consuls  of  such  foreign  states  may  administer     . .         . .         •  •     ifr. 


APPORTIONMENT  OF  RENTS  AND  PERIODICAL  PAYMENTS. 
4  4-5  miliam  IF,  c.  22. 

1.  Rents  reserved  on  leases  determining  on  the  death  of  the  person 

making  them  (though  not  strictly  tenant  for  life),  or  on  the 
death  of  the  tenant  pur  autre  vt>,  to  be  considered  as  within  the 
Stat  11  Geo.  2,  c  19,  s.  15  539 

2.  All  rents,  annuities  and  other  payments  coming  due  at  fixed  periods 

to  be  apportioned,  subject  to  all  just  allowances.  Apportioned 
parts,  bow  to  be  recovered  .  •         .  •         . .         .  •         .  •         • .  543 

3.  Act  not  to  apply  to  certain  cases         •  •  548 


LOANS  ON  REAL  SECURITIES  IN  IRELAND. 
4  4-5  WilHam  IK  c.  29. 

1.  Money  du-ected  to  be  lent  on  real  securities  in  England,  Wales  or 

Great  Britain,  may  be  advanced  on  real  securities  in  Ireland  ••  550 

2.  Direction  of  Court  of  Equity  in  England  to  be  obtained  where  minors 

or  persons  of  unsound  mind  are  interested  551 

3.  Payment  of  money  lent  by  trustees  or  public  bodies  on  securities  in 

Ireland  may  be  decreed  in  English  courts  of  equity      . .         • .     ib, 

4.  Consent  of  persons  interested  to  be  obtained  to  investment. .         . .  553 

5.  Act  not  to  extend  to  cases  where  there  is  a  direction  against  invest- 

ment on  real  securities  in  Ireland •     ib, 

6.  Trustees  to  be  responsible  for  title  of  real  securities  in  Ireland      . .  554 


ENACTMENTS  RELATIVE  TO  JUDGMENTS 

Affecting  Real  and  Personal  Property  contained  in  I  &  2  Vict.  c.  110,  2  &  3 
Vict.  c.  11,  3  &  4  Vict  c.  82,  18  &  19  Vict.  c.  15,  and  23  &  24  Vict  c. 
38,  88.  1—5. 

1  4r  2  Victoria,  c.  110. 

9.  Warrants  of  attorney  and  cognovit  actionem  to  be  executed  in  the 

pretence  of  an  attorney  on  behalf  of  the  party 555 
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EXECUTION  AND  JUDGMENTS. 
23  ^  24  Victoria,  c,  S8. 

SECT.  PAGE 

1.  Writsof  execution  of  judgments  to  be  registered 610 

2.  Mode  of  registering     ..         ..         ••         ..         ..         ..         ..611 

3.  Provision  for  protection  of  heirs  and  executors  against  registered 

judgments ..  ..     ib, 

4.  Judgments  as  against  heirs  and  executors  to  be  re-registered       ..  612 

5.  Extent  of  word  "judgment"  ib. 


CROWN  DEBTS  AND  JUDGMENTS. 

23  4-24  Victoria,  c,  115. 

Provisions  of  sects.  195,  196  and  197  of  16  &  17  Vict.  c.  107,  ex- 
tended to  all  bonds  to  the  crown 618 

All  bonds  to  be  valid ib. 

Bonds  to  be  taken  to  the  use  of  her  Majesty           614 

Exoneration  of  estates  of  obligors ib. 

Form  of  certificate  of  exoneration ib. 

Certificates  to  be  sufficient  evidence  of  exoneration           ..         ..  615 

As  to  entry  of  satisfaction  on  judgments ,  ib. 

Form  of  acknowledgment  of  satisfaction       • .         .  •         . .         ,.  ib. 


LEASE    AND    RELEASE. 

445  Victoria,  c.  21. 

1.  A  release  to  be  effectual,  although  no  lease  for  a  year  shall  be  exe- 

cuted •  •         ••         ••         ••         ••         ••         •.         ••  616 

Release  chargeable  with  the  stamp  duty  to  which  the  lease  for  a 
year  would  have  been  liable  {now  repealed)         •  •         . .         ,,     ib. 

2.  The  recital  or  mention  of  a  lease  for  a  year  in  a  release  executed 

before  the  passing  of  this  act  to  be  evidence  of  the  execution  of 
such  lease  for  a  year  . .         ,.     ib. 

8.  Construction  of  the  word  "freehold"  617 


AMENDMENT  OF  THE  LAW  OF  REAL  PROPERTY. 
8  4"  9  Victoria,  c.  106. 

1.  Repeal  of  so  much  of  7  &  8  Vict.  c.  70,  as  abolishes  contingent  re- 

mainders  as  from  the  commencement ;  and  the  residue  as  from 
1st  October,  1845 618 

2.  The  immediate  freehold  of  corporeal  tenements  to  lie  in  grant  as 

well  as  in  livery.    Stamp  duty  on  grants  thereof  ••         ..     ib. 
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3.  FeofimcDts,  partitions,  exchanges,  leases,  assignments  and  sur- 

renders required  (subject  to  certain  exceptions)  to  be  by  deed*  •  619 

4.  Feoffments  not  to  operate  by  wrong,  nor  exchanges  or  partitions 

to  imply  any  condition,  or  give  and  grant  any  covenant  . .  62S 

5.  Strangers  may  take  immediately  under  an  indenture,  and  a  deed, 

purporting  to  be  an  indenture,  shall  take  effect  as  such  . .  625 

6.  Contingent  and  other  like  interests,  also  rights  of  entry,  made 

alienable  by  deed,  saving  estates  in  tail ;  and  as  regards  married 
women  enjoining  conformity  to  3  &  4  Will.  4,  c.  74;  4  &  5 
WUl.  4,c92  # ib, 

7.  Capacity  of  married  women  to  disclaim  estates  or  interests  by  deed 

extended  to  England         626 

8.  Contingent  remainders  protected  as  from  31st  December,  1844, 

against  the  premature  failure  of  a  preceding  estate        . .  ..     ib, 

9.  When  the  reversion  on  a  lease  is  gone,  the  next  estate  to  be  deemed 

the  reversion  ..         ..  ..  627 

10.  Act  not  to  extend  to  Scotland  . .         ib. 


SATISFIED    TERMS. 
8  4-9  Victoria,  e,U2. 

1.  On  Slst  December,  1845,  satisfied  terms  of  years  attendant  on  in- 

heritance, &C.  of  lands,  to  cease,  except,  &c.     .  •  . .         . .  628 

2.  Satisfied  terms  now  subsisting,  &c.  to  cease  on  becoming  attendant 

upon  inheritance,  &c  of  lands 631 

3.  Construction  of  act 632 

4.  Not  to  extend  to  Scotland . .         • .         •  •     t6. 


THE  TRUSTEE  ACT,  1850. 
13  4>  14  rtctoria,  c,  60. 

1.  Repeal  of  state.  11  Geo.  4  &  1  Will.  4,  c.60;  4  &  5  Will.  4,  c.  23; 

l&2Victc.69 633 

2.  Interpretation  of  terms  633—635 

3.  Lord  Chancellor  may  convey  estates  of  lunatic  trustees  and  mort- 

gagees   635 

4.  May  convey  contingent  rights  636 

5.  Lord  Chancellor  may  transfer  stock  of  lunatic  trustees  and  mort- 

gagees   637 

6.  Power  to  transfer  stock  of  deceased  persons  ib, 

7.  Court  of  Chancery  may  convey  estates  of  infant  trustees  and  mort- 

gagees   ib. 

8.  Contingent  righte  of  infant  trustees  and  mortgagees  .  •         . .  638 

9.  Court  of  Chancery  may  convey  the  estate  of  a  trustee  out  of  the 

jurisdiction  of  the  court .,     ib. 
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10.  Court  may  make  order  in  cases  where  persons  are  seised  of  lands 

jointly  with  parties  out  of  jurisdiction  of  court,  &c 6<39 

11.  Contingent  rights  of  trustees  ib, 

12.  Court  may  make  order  in  cases  where  persons  are  jointly  entitled 

with  others  out  of  the  jurisdiction  of  the  court  to  a  contingent 
right  in  lands  . .         •  •         . •         . .         . •         • .         ,,     ib, 

13.  When  it  is  uncertain  which  of  several  trustees  was  the  survivor  . .  ib. 

14.  When  it  is  uncertain  whether  the  last  trustee  he  living  or  dead    . .  ib, 

15.  When  trustee  dies  without  an  heir ••         ..  640 

16.  Contingent  right  of  unhom  tnistee ib, 

17.  Power  to  convey  in  place  of  a  refusing  trustee        ib, 

18.  Power  to  convey  in  place  of  person  entitled  to  contingent  right  . .'  641 

19.  Power  to  convey  in  place  of  mortgagee        ..         ..         ..         ,,  ib, 

20.  Power  to  appoint  a  person  to  convey  in  certain  cases        . .         . .  642 

21.  As  to  lands  in  Lancaster  and  Durham          643 

22.  When  trustees  of  stock  out  of  the  jurisdiction         ib, 

23.  When  trustee  of  stock  refuses  to  transfer 644 

24.  When  one  of  several  trustees  of  stock  refuses  to  transfer  or  receive 

and  pay  over  dividends 645 

25.  When  stock  is  standing  in  the  name  of  a  deceased  person  . .     ib, 

26.  Effect  of  an  order  vesting  the  legal  right  to  transfer  stock  •  •     ib, 

27.  Effect  of  an  order  vesting  legal  right  in  a  chose  in  action  . .         •  •  646 

28.  Effect  of  an  order  vesting  copyhold  lands,  or  appointing  any  person 

to  convey  copyhold  lands  . •         . .         . •         •  •         . .         ,,     ib, 

29.  When  a  decree  is  made  for  sale  of  real  estate  for  payment  of  debts  647 

30.  Court  to  declare  what  parties  are  trustees  of  lands  comprised  in  any 

suit,  and  as  to  the  interests  of  persons  unborn    • .         . .         ,,     ib, 

31.  Power  to  make  directions  how  the  right  to  transfer  stock  to  be 

exercised      ••         ..  649 

32.  Power  to  court  to  make  order  appointing  new  trustees      . .         . .     ib, 

33.  The  new  trustees  to  have  the  powers  of  trustees  appointed  by 

decree  in  a  suit 651 

34.  Power  to  court  to  vest  lands  in  new  trustees           ,  ib, 

35.  Power  to  court  to  vest  right  to  sue  at  law  in  new  trustees  . .         •  •  652 

36.  Old  trustees  not  to  be  discharged  from  liability ib, 

37.  Who  may  apply  to  the  court ib, 

38.  Power  to  go  before  the  roaster  in  the  first  instance 653 

39.  Power  for  person  having  obtained  master's  certificate  to  apply  to 

court •«         ib, 

40.  Power  to  present  petition  in  the  first  instance          ib, 

41.  What  may  be  done  upon  petition      ••         654 

42.  Court  may  dismiss  petition  with  or  without  costs ib, 

43.  Power  to  make  an  order  in  a  cause    •  •         . .         •  •         . .         .,  ib, 

44.  Orders  made  by  the  Court  of  Chancery,  founded  on  certain  allega- 

tions, to  be  conclusive  evidence  of  the  matter  contained  in  such 
allegations    ..  ..  ..  ..  ..  ..         ••  ,,     ib, 

45.  Trustees  of  charities 655 

46.  No  escheat  of  property  held  upon  trust  or  mortgage  . .         . .     ib. 
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47.  Act  not  to  prevent  escheat  or  forfeiture  of  beneficial  interest        • .   6'<>(i 

48.  Money  of  infants  and  persons  of  unsound  mind  to  be  paid  into 

court ..         ..     t6. 

49.  Court  may  make  a  decree  in  the  absence  of  a  trustee         . .         . .     ib. 

50.  Powers  of  the  master 657 

51.  Costs  may  be  paid  out  of  the  estate  .  •         . .         . .         . .         ••     ib. 

52.  Commission  concerning  person  of  unsound  mind  may  be  ordered . .    ib, 

53.  Suit  may  be  directed  by  the  court ib, 

54.  Powers  of  Court  of  Chancery  to  extend  to  property  in  the  colonies    658 

55.  Powers  given  to  Court  of  Chancery  may  be  exercised  by  that  court 

in  Ireland     . .         ib* 

56.  Powers  of  Lord  Chancellor  in  lunacy  to  extend  to  property  in  the 

colonies        ••         • ib. 

57.  Powers  of  Lord  Chancellor  in  lunacy  may  be  exercised  by  Lord 

Chancellor  of  Ireland         *  ■         . .  ib, 

58.  Short  title  of  the  act ib. 

59.  Commencement  of  act ib, 

60.  Act  may  be  amended,  &c ib. 


THE  TRUSTEES  ACT  EXTENSION. 
15  ^  16  rtctoria,  e,  55. 

1.  Court  of  Chancery  may  make  an  order  for  vesting  the  estate  in 

lieu  of  conveyance  by  a  party  to  the  suit  after  a  decree  or  order 
for  sale         659 

2.  Power  to  make  an  order  for  vesting  the  estate  on  refusal  or  neglect 

of  a  trustee  to  convey  or  release ib, 

3.  Power  to  make  an  order  for  the  transfer  or  receipt  of  dividends  of 

stock  in  name  of  an  infant  trustee  660 

4.  On  neglect  to  transfer  stock  for  twenty-eight  days  order  may  be 

made  vesting  right  to  transfer  in  such  person  as  the  court  shall 
appoint         ••         ..         ..         •.         ••         ••         ••         ••16. 

5.  On  like  neglect  by  executor  similar  order  may  be  made    •  •         . .  661 

6.  Bank  of  England  and  companies  to  comply  with  such  orders       . .     ib, 

7.  Indemnity  to  Bank  and  companies  so  obeying        ib, 

8.  Power  to  appoint  new  trustees  in  lieu  of  persons  convicted  of 

felony  ••         ..662 

9.  Power  to  the  court  to  appoint  new  trustees  where  there  is  no  exist- 

ing trustee    ib. 

10.  Chancellor  may  make  orders  for  appointment  of  trustees  without  it 

being  necessary  that  it  should  be  made  in  Chancery,  &c  . .     ib. 

11.  As  to  powers  of  persons  intrusted  with  the  care  of  lunatics  . .     ib. 

12.  Act  to  be  construed  as  part  of  Trustee  Act,  1850 ib. 

13.  An  orders  made  under  the  Trustee  Act,  1850,  or  this  act,  to  be 

chargeable  with  the  same  stamp  duty  as  deeds  of  conveyance  . .  G6Z 
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LEASES  AND  SALES  OF  SETTLED  ESTATES. 
19  ^  20  Victoria^  c.  120. 

SECT.  PAGE 

1.  Interpretation  of  the  terms    **  Settlement,"   <*  Settled  EsUtes," 

'*  Tenant  after  possibility,  &c" 664 

2.  Court  of  Chancery  may  authorize  leases  of  settled  estates,  subject 

to  certain  conditions  665 

d.  Leases  may  contain  special  covenants          666 

4.  Parts  of  settled  estates  may  be  leased  ' 667 

6,  Leases  may  be  surrendered  and  renewed ib, 

6.  Power  to  authorize  leases  to  extend  to  preliminary  contracts        ..  ib, 

7.  Mode  in  which  leases  may  be  authorized      . .         •  •         . .         ,,  ib, 

8.  What  evidence  to  be  produced  on  an  application  to  authorize 

leases  ..         ••         ••         .•         ..         .•         ..         ,•     ib, 

9.  After  approval  of  a  lease,  court  to  direct  who  shall  be  the  lessor  .  •     ib, 

10.  Powers  of  leasing  may  be  vested  in  trustees..         ..         ••  ,•  ib, 

1 1.  Court  may  authorize  sale  of  settled  estates  and  of  timber  • .  .  •  668 

12.  Consideration  for  land  sold  for  building  may  be  a  fee-form  rent  ••  669 

13.  Minerals,  &C.,  may  be  excepted  fVom  sales •  ,,  ib, 

14.  Court  may  authorize  dedication  of  parts  of  settled  estates  for 

roads,  &c     ..         ••         ••         ..         ••         ••         ••         ,,     ib, 

15.  How  sales  and  dedications  may  be  effected  under  the  direction  of 

the  court      • .         . .         ib, 

16.  Application  by  petition  to  exercise  powers  conferred  by  this  act  .•     ib, 

17.  With  whose  consent  such  application  to  be  made 670 

18.  Petition  may  be  granted  without  consent, saving  rights  of  noi\-con- 

senting  parties         ..         ..         ••         ..         ..         ..         ,.     ib. 

19.  Notice  of  application  to  be  served  on  all  trustees,  &c ib, 

20.  Notice  of  the  exercise  of  powers  to  be  given  in  newspapers         . .  671 

21.  No  application  under  this  act  to  be  granted  where  a  similar  appli- 

cation has  been  rejected  by  Parliament  • .         • .         • .         ,,     ib, 

22.  Notice  of  the  exercise  of  powers  to  be  given  by  the  court  • .         • .     ib, 

28.  Court  may  appoint  trustees  to  receive  and  apply  monies  arising  from 

sales ib, 

24.  Trustees  may  apply  monies  in  certain  cases  without  application  to 

court 672 

25.  Until  money  can  be  applied  to  be  invested,  and  dividends  to  be 

paid  to  parties  entitled       • .         . .         . .         . .         . .         ,,     ib, 

26.  Court  may  exercise  powers  repeatedly,  but  may  not  exercise  them 

if  expressly  negatived         ib, 

27.  Court  not  to  authorize  any  act  which  could  not  have  been  authorized 

by  the  settlor  678 

28.  Acts  of  the  court  in  professed  pursuance  of  this  act  not  to  be  inva- 

lidated   ib, 

29.  Costs ib, 

80.  Lord  Chancellor  may  make  rules  and  orders  ib, 

81.  Rules  and  orders  to  be  laid  before  parliament         674 

82.  Tenants  for  life,  &c.,  may  grant  leases  for  twenty-onc  years         . .     ib. 
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33.  Against  whom  SQcb  leases  shall  be  valid      • .         . .         •  •         .  •  674 

S4.  Eridence  of  execution  of  leases  by  lessee     .  •         .  •         •  •         •  *  675 

85.  Repeal  of  82  Henry  8,  c  28  and  10  Car.  1,  sess.  8»  c.  6  (Ireland) 

except  as  to  ecclesiastical  leases    .  •         . .         • .         . .         ..     ib, 

36.  ProTisions  as  to  infants,  lunatics,  &c  •  •         .  •         •  •         ••     ib, 

87.  A  married  woman  applying  to  the  court  to  be  examined  apart  from 

her  husband.    No  clause,  8rc.,  in  settlement  restraining  anticipa- 
tion to  prevent  court  from  exercising  powers  of  this  act  •  •     ib. 

88.  Such  examination  to  be  either  by  the  court  or  by  a  solicitor        • .  676 

i&.  As  to  consent  of  married  women  under  age  .  •         . .         .  •         ,,     ib. 

40.  No  equity  to  compel  any  one  to  apply  to  the  court. .         • .         .•     ib. 

4L  Tenants  for  life,  &c.  may  exercise  powers  notwithstanding  incum- 
brances          ib. 

42.  Exception  as  to  entails  created  by  acts  of  parliament        . .         .•  ib. 

43.  Saving  rights  of  lords  of  manors         •  •         677 

44.  To  what  settlements  this  act  to  extend          ib. 

45.  Not  to  extend  to  Scotland ib. 

46.  CommeDcement  of  act   •         ..  ib. 


LEASES  AND  SALES  OF  SETTLED  ESTATES  AMENDMENT 

ACT. 

21  4-  22  nctona,  c.  77. 

L  Definitions  of  "  settlement"  and  *' settled  estates"   ..         ..         r.  678 

2.  ** Boiling  lease**  to  include  repairing  lease  . .         •  •         • .         ,,     ib. 

3.  Powers  of  leasing  to  extend  to  copyhold  and  customary  tenants  of 

manors  ib, 

4.  Eitension  of  power  under  sect.  2  of  19  &  20  Vict.  c.  120,  as  to 

term  for  building  leases      . .         •  •         •  •         . .         . .         • .     i6. 

&  As  to  surrender  of  leases           . .         . .          .  •         . .         . .  .  •  679 

6.  As  to  taking  examinations  of  married  women            .  •         . .  .,  ib. 

7.  Extension  of  general  power  to  rescind  general  rules  and  orders  •  •  ib, 
&  As  to  validity  of  demises  under  sect.  83  of  19  &  20  Vict  c.  120  . .  ih. 

Orders  made  under  stat.  19  &  20  Vict.  c.  120       .  •         . .     679—682 


LAW  OF  PROPERTY  AND  TRUSTEES  RELIEF  AMENDMENT. 
22  4*  23  Vietona,  e.  Z5. 

1.  Restriction  on  effect  of  licence  to  alien  683 

2.  Restricted  operation  of  partial  licences  684 

3.  Apportionment  of  conditions  of  re-entry  in  certain  cases     . .         .,     ib, 

4.  Relief  against  forfeiture  for  breach  of  covenant  to  insure  in  certain 

cases  ..  ••  .•         •.         ••         ••         ..  •*  685 

Relief  at  law  against  forfeiture  for  non-insuring       ib. 
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SECT.  PAGE 

5.  When  relief  granted  the  same  to  be  recorded  685 

6.  Court  not  to  relieve  any  person  more  than  once  in  respect  of  the 

same  covenant,  &c. . .         .  •         .  •         . .         •  •         •  •         ,,     ib. 

7.  Lessor  to  have  benefit  of  an  informal  insurance        •  •         •  •         ..1*6. 

8.  Protection  of  purchaser  against  forfeiture  under  covenant  for  in- 

surance against  fire  in  certain  cases         686 

9.  Preceding  provbions  to  apply  to  leases  for  a  term  of  years  absolute, 

&c 1*6. 

10.  Release  of  part  of  land  charged  with  rent-charge  not  to  be  an  ex- 

tinguishment ..         ..         ••         ..         ••         ..         ..     »6. 

11.  Release  of  part  of  land  charged  not  to  afiect  judgment      ••         ••  687 

1 2.  Mode  of  execution  of  powers  by  deed  ib, 

13.  Sale  under  power  not  to  be  avoided  by  reason  of  mistaken  pay- 

ment to  tenant  for  life        ib, 

21.  Assignment  to  self  and  others  688 

23.  Purchasers  not  to  be  bound  to  see  to  the  application  of  purchase- 

money  ..*         ••         ..         ••         •,     ib, 

24.  Punishment  of  vendor,  &c.  for  fraudulent  concealment  of  deeds,  &c. 

or  falsifying  pedigree         . .         • .         •  •         . .         .  •         ,,     ib, 

25.  Interpretation  of  terms  689 

26.  Trustee,  &c.  making  payment  under  power  of  attorney  not  to  be 

liable  by  reason  of  death  of  party  giving  such  power     •  •         . .     t^. 

27.  As  to  liability  of  executor  or  administrator  in  respect  of  rents, 

covenants  or  agreements 690 

28.  As  to  liability  of  executor,  &c.  in  respect  of  rents,  &c.  in  convey- 

ance on  rents-charge  ib, 

29.  As  to  distribution  of  the  assets  of  testator  or  intestate  after  notice 

given  by  executor  or  administrator  691 

80.  Trustee  executor,  fifc.  may  apply  by  petition  to  judge  of  Chancery 

for  opinion,  advice.  Sec,  in  management,  8rc.  of  trust  property  . .     ib, 

31.  Every  trust  instrument  to  be  deemed  to  contain  clauses  for  the 

indemnity  and  reimbursement  of  the  trustees     . .         .  •         •  •  698 

32.  As  to  investments  by  trustees 694 

33.  Act  not  to  extend  to  Scotland  . .  . .  . .  .  •         ,,     ib. 


FURTHER  AMENDMENT  OF  LAW  OF  PROPERTY. 

23  4-  24  Victoria,  c,  38. 

6.  Restriction  of  efiect  of  waiver  • . 695 

7.  Provision  for  cases  of  future  and  contingent  uses ib, 

8.  Sect.  24  of  22  &  23  Vict  c.  35,  extended  to  mortgagees      • .         ,.     ib, 

9.  Form  of  applying  for  advice  of  judge,  &c.  under  sect.  30  of  22  8c  23 

Vict  c.  35 .,     ib. 

10.  Power  to  Lord  Chancellors,  &c.  of  England  and  Ireland  to  make 

general  orders  as  to  investment  of  cash  under  the  control  of  the 
court  696 

11.  Trustees,  &c  to  invest  trust  funds  in  the  stocks,  &&  in  which  cash 

under  the  control  of  the  court  may  be  invested  •  •         . .         . .  697 

12.  Clause  32  of  22  &  23  Vict  c.  35,  to  act  retrospectively      . .         . .     ib. 
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14.  Order  to  take  account  of  debtt,  &c.  of  deceased  person  under  sect. 

19  of  13  &  14  Vict.  c.  85,  may  be  made  immediately  after 
probate  granted 697 

15.  Act  not  to  extend  to  Scotland,  &c 698 


TRUSTEES  AND  MORTGAGEES  ACT, 
23  f  24  Ktetoria,  c.  145. 

PART  I. 
Pocpert  rf  Tnuteufar  Sale,  S^e.  and  Trustees  qf  Renewable  Leaseholds. 

1.  Trustees  empowered  to  sell  may  sell  in  lota,  and  either  by  auction  or 

priYate  contract 699 

2.  Sale  may  be  made  under  special  conditions,  and  trustees  may  buy 

ia,ic.  ib. 

3.  Trustees  exercising  power  of  sale,  &c  empowered  to  convey         . .  700 

4.  Monies  arising  from  sales,  &c  to  be  laid  out  in  other  lands  .  •     ib, 

5.  Or  in  payment  of  incumbrances  •  •         •  •         .  •         •  •         ,.     ib. 

6.  Honey  arising  from  sales,  &c.  not  to  be  laid  out  nor  lands  exchanged 

elsewhere  than  in  the  country  in  which  lands  sold  or  exchanged 
is  situated 701 

7.  UntD  purchase  of  lands,  &c.  money  to  he  invested  at  interest       •  •     ib. 

8.  Trustees  of  renewable  leaseholds  may  renew.    Restriction  .  •         ,,     ib. 

9.  Money  for  equality  of  exchange  and  for  renewal  of  leases  may  be 

raised  by  mortgage,  &c ib. 

10.  No  sale,  &c.  to  be  made  without  consent  of  tenant  for  life,  &c     • .  702 

PART  II. 

Powers  qf  Mortgagees, 

11.  Powers  incident  to  mortgagees  702 

12.  Receipts  for  purchase-money  sufficient  discharges 703 

11  Notice  to  he  given  before  sale,  but  purchaser  relieved  from  inquiry 

as  to  circumstances  of  sale  • .         •  •         •  •         •  •         •  •     16. 

14.  Application  of  purchase-money         ib. 

15.  Conveyance  to  the  purchaser  ••         ••         ••         ••         m,     ib. 

16.  Owner  of  charge  may  call  for  title  deeds  and  conveyance  of  legal 

estate           ib. 

17.  Appointment  of  receiver         704 

18.  Receiver  deemed  to  be  agent  of  the  mortgagor        ib. 

19.  Powers  of  receiver ib. 

20.  Receiver  may  be  removed •  •         . .  16. 

2L  Recriver  to  receive  a  commission  not  exceeding  five  per  cent.     . .  ib. 

22.  Receiver  to  insure  if  required  ..         ^         ib. 

23.  Application  of  monies  received  by  him        •  •         •  •         •  •         ,.     ib. 

21  This  part  of  act  to  relate  to  charges  by  way  of  mortgage  only      . .  705 
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PART  III. 

Promsiont  as  to  InveMtment  qf  Trust  Funds,  Apftointment  and  Powers  qf 
Trustees  and  Executors,  Jj^, 

SECT.  PAGE 

25.  On  what  securities  trust  funds  may  be  invested 705 

26.  Trustees  may  apply  income  of  property  of  infants,  &c.  for  their 

maintenance  ..         •.         ••         ••         ih. 

27.  Provisions  for  appointment  of  new  trustees  on  death,  &c.  ..  706 

28.  Appointment  of  new  trustees  in  cases  herein  named  ..         ..     ib. 

29.  Trustees'  receipts  to  be  discharges ib. 

30.  Executors  may  compound,  &C.  707 


PART  IV. 

General  Provisions, 

31.  Tenants  for  life,  8rc.  may  execute  power  notwithstanding  incum- 

brances       ••         ••         ••         ••         ••        ••        ••        ..  707 

32.  Powers,  &c.  hereby  given  may  be  negatived  by  express  declaration    ib. 

33.  No  persons  other  than  those  entitled  under  the  settlement,  &c  to 

be  afiected    • .         • ib. 

34.  Commencement  of  act  708 

3d.  Extent  of  act    ..         .. ..         ..     ib. 
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RiLEASB  and  conveyance  of  the  freehold  part,  and  covenant  to  lur- 
render  the  copyhold  part  of  an  estate,  hy  a  tenant  in  tail  in 
poasession  to  a  purchaser,  with  limitations  or  a  declaration  to 
bar  dower.  The  vendor's  wife  joining  to  extinguish  her 
right  of  dower 709 

Ceitificates  of  acknowledgments  by  married  women       ..         ••     717 

Aphdavits  verifying  such  certificates.    See  Index,  tit  "  A(/UtaviU**    718 

Sdreevder  out  of  court  by  an  equitable  tenant  in  tail  and  'his 
trustee  of  copyholds,  in  pursuance  of  covenant  contained  in 
No.1 727 

II. 

Gkamt  by  a  tenant  in  tail  in  remainder,  with  the  consent  of  the 
protector  of  the  settlement,  for  the  purpose  of  barring  the 
entail  and  all  remainders  expectant  thereon 728 

in. 

CoBVETAN  CE  by  the  owner  of  a  base  fee  for  the  purpose  of  enlarging 

it  into  a  fee  simple  absolute 780 

IV. 

Baroaim  and  Sale  by  a  tenant  in  tail  in  remainder,  without  the 
consent  of  the  protector  of  the  settlement,  with  a  covenant 
to  complete  the  title  at  a  future  period         781 

V. 

Baeoain  and  Sale  to  be  indorsed  on  last  deed,  for  completing  the 
title  of  a  purchaser  entitled  to  a  base  fee  under  the  assurance 
of  a  tenant  in  tail  in  remainder  •  •         •  •         •  •         •  •     785 

VI. 

Consent  of  the  protector  of  a  settlement  to  an  absolute  disposition 

by  a  tenant  in  tail  in  remainder         • . 786 

VII. 

Consent  of  the  protector  of  a  settlement  to  a  particular  disposition 

by  a  tenant  in  tail  in  remainder         787 

VIII. 

Consent'  of  the  protector  of  a  settlement  of  copyholds  to  an  abso- 
lute disposition  by  a  tenant  in  tail  in  remainder      . .         •  •     788 
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IX. 

PAQB 

Surrender  out  of  court  by  a  tenant  in  tail  in  remainder,  in  order 

to  acquire  a  base  fee 739 

X. 

Surrender  out  of  court  by  a  tenant  in  tai]  in  remainder  with  the 
consent  of  the  protector  of  the  settlement,  for  the  purpose  of 
acquiring  an  esute  in  fee  in  remainder        740 

XI. 

Surrender  out  of  court  by  a  married  woman»  tenant  in  tail,  and 

her  husband,  to  the  use  of  a  purchaser  741 

XII. 

Release  by  two  equitable  tenants  in  common  in  tail  of  copyholds, 
which  had  been  previously  surrendered  by  an  heir-at-law  to 
a  purchaser,  with  covenants  for  title 742 

XIII. 

Appointment  of  a  protector  under  the  stat  8  &  4  Will.  4,  c  74, 

and  power  to  supply  vacancies  in  the  office  •  •         •  •     746 

XIV. 

Relinquishment  of  the  office  of  protector  and  appointment  of 
another  in  his  place,  under  the  power  contained  in  Form  No. 
XIII 747 

XV. 

Conveyance  by  two  tenants  in  common  in  tail,  and  by  another 
tenant  in  common  in  tail  and  her  husband,  for  the  purpose 
'  of  barring  all  estates  tail,  and  of  effecting  a  partition  of  the 
estate 748 

XVI. 

Mortgage  in  fee,  by  a  tenant  in  tail  in  remainder,  after  an  absolute 
consent  had  been  given  by  the  protector  of  a  prior  settlement, 
with  variations  where  the  protector  joins  for  the  purpose  of 
consenting  to  the  mortgage ;  and  power  of  sale         . .         • .     755 

XVII. 

Conveyance  for  barring  an  equitable  entail  affecting  an  estate 
which  had  been  directed  to  be  sold,  and  the  produce  invested 
in  the  purchase  of  other  lands  to  be  entailed,  by  the  party 
who  would  have  been  tenant  in  uil  of  the  lands  to  be  pur- 
chased, and  by  the  heir-at-law  of  the  surviving  trustee  for 
sale         761 

XVIII. 

Assignment  of  stock  subject  to  be  invested  in  the  purchase  of 
lands  to  be  entailed,  by  the  persons  who  would  have  been 
tenant  for  life  in  possession  and  tenant  in  tail  in  remainder 
of  such  lands,  if  purchased,  for  the  purpose  of  discharging 
the  stock  from  the  trusts  to  which  it  was  subject     • .         • .     764 
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AssioNMBHT  bj  tenant  in  tail  in  remainder,  with  the  consent  of  the 
protector  of  the  settlement,  of  funds  subject  to  be  laid  out 
in  lands  to  be  entailed,  in  order  that  the  same  may  be  im- 
mediately re-assigned  to  the  assignor — declaration  that  fund 
shall  be  considered  as  personal  estate  768 

XX. 

Re- ASSIGNMENT  (to  be  indorsed  on  last  deed)  for  the  purpose  of 
Testing  the  absolute  reversionary  interest  in  the  funds  in  the 
tenant  in  tail  in  remainder 769 
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ADDENDA. 


Page  1%^  fourth  line  from  the  bottom. 

An  easement,  f  uch  as  a  right  to  use  a  pump,  ia  a  discontinuous  easement.  When  easement 
and  requires  definite  words  to  create  it,  and  differs  from  a  continuous  ease-  *"^  "'*'  P**** 
■ent,  midi  as  a  rig^t  to  drains,  which  passes  with  the  premises  to  which  it 
tppertainf.  Upon  the  severance  of  the  ownership  of  two  tenements,  a 
diKontioaoui  easement  over  one  of  such  tenemenu  will  not  pass  and  attach 
to  the  other  tenement  without  words  expressly  creating  an  easement  de  novo, 
and  therefore  where  a  will  contained  a  devise  to  C.  P.  of  a  house  and  garden 
u  now  in  die  occupation  of  T.  A.,  and  a  devise  to  W.  P.  of  an  adjoining 
boose  and  garden,  it  was  held  that  no  right  to  go  to  and  from,  and  draw 
water  from  a  pump  in  the  garden  of  W.  P^  passed  to  C.  P.  or  her  assigns, 
although,  at  the  date  of  the  will,  T.  A.  occupied  the  first-named  house  and 
waa  in  the  habit  of  unng,  but  not  as  of  right,  the  said  pump.  (Polden  v. 
Bvtard,  11  W.  R.  778 ;  2  New  Rep.  856.  See  Py«r  v.  Carter,  1  U.  &  N. 
91% poti,^7S,  79,101.) 


Page  234,  at  end  of  second  paragraph. 

B^  having  been  in  poesession  of  an  estate  as  first  mortgagee  for  upwards  What  not  an  so- 
of  twenty  years,  on  being  applied  to  for  an  account  of  the  renu  and  profits  riJhTto^SSwm.**' 
on  behalf  of  a  person  who  had  a  subsequent  charge  upon  the  property, 
replied  as  follows : — **  In  answer  to  your  letter  I  beg  to  say  I  deny  the 
claim  of  your  client.  If  he  were  entitled  to  the  account,  it  would  be  of  no 
Bse  as  the  rents  and  profits  of  the  estate  have  never  been  sufficient  to  pay 
the  bterest  of  the  first  charge."  This  letter  was  held  not  to  be  an  acknow- 
ledgment of  the  plaintiff's  right  to  redeem  within  8  &  4  WilL  4,  c.  27,  s. 
28.   (Tkompiom  ▼.  Bowyer,  2  New  Rep.  504;  11  W.  R.  975;  9  Jur.,  N.  S. 

m,) 


Page  502,  at  end  of  third  paragraph. 

By  a  win  made  in  1848,  a  testator,  after  directing  payment  of  his  debts,  Exoneration  of 
frc  oQt  of  his  personal  estate,  bequeathed  the  residue  to  his  daughter,  who  iT^^^s^yict!?.' 
pcdeceased  him  without  issue.    The  testator  also  devised  his  real  estate  US* 
to  trustees  upon  certain  trusts  for  the  benefit  of  his  daughter  and  her 
^dren  with  a  gift  over.    The  real  estate  was  subject  to  a  mortgage.     In 
Ittl  the  testator  made  another  testamentary  disjiosition,  but  it  made  no 
"fe»ce  to  the  former  will,  and  only  contained  the  bequest  of  a  legacy. 
^  devisee  claimed  to  have  his  real  estate  exonerated  from  the  mortgage 
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debt :  it  was  held,  that  the  will  was  made  at  the  time  of  the  statute  17  &  18 
Vict.  c.  113,  and  that  the  testamentary  instrument,  1861,  did  not  bring 
the  will  within  the  operation  of  the  statute,  and  therefore  the  devisee  was 
entitled  to  have  the  estate  exonerated  out  of  the  personalty.  Lord  H'estfmryt 
C,  observed,  **  A  difficulty  would  undoubtedly  have  arisen  if  the  parties 
were  claiming  not  entirely  under  the  will  of  1848,  but  claiming  the  property 
in  question  under  and  by  virtue  of  a  will  actually  made  in  1848,  but  re- 
published at  a  subsequent  time,  and  the  devises  in  which  took  effect  quoad 
any  particular  estate  by  virtue  only  of  that  subsequent  republication. 
There  would  have  been  a  difficulty  in  applying  to  devisees  claiming  by 
virtue  of  a  testamentary  instrument  made  at  one  time  and  republished  at 
another,  and  having  an  effect  partly  upon  property  existing  before  the  date 
of  the  original  making  and  partly  upon  property  acquired  in  the  interval 
between  the  original  date  and  the  date  of  the  republication,  because  such 
persons  could  not  be  said  in  the  language  of  the  statute  to  be  claiming 
under  *  a  will  already  made.'  They  would  be  claiming  partly  by  virtue  of 
a  will  that  was  already  made  and  partly  by  virtue  of  the  operation  given  to 
that  instrument  from  the  fact  of  its  republication.  But  that  is  not  the  case 
here.  The  parties  here  claim  under  and  by  virtue  of  the  will  of  1848,  and 
the  will  of  1848  does  not  cease  to  auswer  the  description  of  *a  will  already 
made,'  because  it  may  have  been  republished  at  a  time  subsequently  to  the 
1st  of  January,  1855.  I  am,  therefore,  clearly  of  opinion,  that  within  the 
spirit  of  the  act  and  the  intent  of  the  act  to  prevent  an  unjust  retroactivity 
of  the  statute,  and  within  the  words  of  the  act,  this  will  under  which  the 
present  controversy  arises  was '  a  will  already  made'  within  the  meaning 
of  those  expressions  at  the  time  when  this  act  received  the  royal  assent" 
(Ro{fe  V.  Perry,  9  Jur.,  N.  S.  858.) 
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STATUTES 


KSLATIHO  TO 


REAL    PEOPERTY, 


VAMSD  ni  THS  XSIOVI  OW 


KING  WILLIAM  IV.  AND  QUEEN  VICTORIA. 


PRESCRIPTION. 
2  &  3  William  IV.  cap.  71. 

An  Act  for  shortening  the  Time  of  Prescription  in  certain 
Cases  (a).  [Ut  August,  1832.] 


L  Time  limiUdfor  estahiishing  Hghti  gf  common  <^d  othtr  profit  or  benefit ^ 
txeegt  tUkee  mui  rent/rotn  land,^ 
II.  Limstaiiom  of  time  as  to  wave,  easement*  and  watercourtet, 

III.  Jstotkeueeqf  lighU 

IV.  How  periods  ^  limitatum  are  to  be  computed, 
V.  Plendimgs. 

VI.  Period  less  than  that  provided  by  statute  not  to  be  allowed, 
VII.  Saving  in  favour  of  persons  under  disabilities. 
VIII.  Tine  esKluded  in  computation  of  period  of  forty  years, 

I.  Time  limited  for  bstablishino  rights  of  oommok 

AND   OTHER   PROFIT  OR   BENEFIT,    EXCEPT   TITHES  AND 
RENT  FROM  LAND. 

Whbreas  the  expression  "  Time  Imm^moria],  or  Thne  whereof  2  ^  a  Will,  4, 
the  Memory  of  Man  runneth  not  to  the  contrary,"  is  now  by      e,  71,  s,  l. 
the  law  of  England  in  many  cases  considered  to  include  and 
denote  the  whole  period  of  time  from  the  reign  of  King  Richard 
the  First,  whereby  the  title  to  matters  that  have  been  long 
moyed  is  sometimes  defeated  by  showing  the  'commencement 
SI  soch  enjoyment,  which  is  in  many  cases  productive  of  in- 
QOQTeni^ice  and  injustice ;  for  remedy  thereof,  be  it  enacted, 
Aat  no  claim  which  may  he  lawfully  made  at  the  common  cisimt  to  right 
kw,  by  custom,  prescription  (6),  or  grant,  to  any  right  of  com-  SfhjnjUJY,*"* 
*OD(e)  or  other  profit  or  benefit,  to  be  taken  and  enjoyed  from  i  pnndre.  not  to 
<r«pon  any  land  of  our  soyereign  lord  the  King,  his  heirs  or  Sj^^'^'^.^i!' 
fgqgors,  or  any  land  being  parcel  of  the  Duchy  of  LancasteiHiSy^t  by 

9.     ,f  B 
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2  f  s  wm.  4, 

C.71,*.  1. 

showing  the 
commenctflwat. 


After  sixty  vaan* 
eajojnneiit  the 
right  to  he  ahso* 
lute,  unless  had 
by 


This  act  extended 
to  Ireland. 


Prescription. 

or  of  the  Duchy  of  Cornwall  (rf),  or  of  ariy  ecclesiastical  or  lay 
person,  or  body  corporate,  except  snch  matters  and  things  as 
are  herein  specially  provided  for,  and  except  tithes,  rent,  and 
services,  shall,  where  such  right,  profit,  or  benefit  shall  have 
been  actually  taken  and  enjoyed  by  any  person  claiming  right 
thereto  without  interruption  u>r  the  full  period  of  thirty  years, 
be  defeated  or  destroyed  by  showing  only  that  such  rigbt, 
profit,  or  benefit  was  first  taken  or  enjoyed  at  any  time  prior  to 
such  period  of  thirty  years,  but  nevertheless  such  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to 
be  defeated  ;  and  when  such  right,  profit,  or  benefit  shall  have 
been  so  taken  and  enjoyed  as  aforesaid,  for  the  full  period  of 
sixty  years,  the  right  thereto  shall  be  deemed  absolute  and  inde- 
feasible, unless  it  shall  appear  that  the  same  was  taken  and  en- 
joy^ by  some  consent  or  agreement  expressly  made  or  given 
for  that  purpose  by  deed  or  writing  (e). 

(a)  By  21  &  22  Vict.  c.  42,  the  provisions  of  the  act  2  &  8  Will.  4,  c.  71, 
shall,  after  the  first  day  of  January,  18d9,  extend  and  apply  to  Ireland. 

(6)  The  reader  is  referred  to  a  subsequent  part  of  tnis  work,  as  to  the 
nature  of  prescription,  the  difference  between  it  and  custom,  what  things 
may  or  may  not  be  claimed  by  prescription,  and  how  a  right  depending  upon 
it  may  be  lost    (See  pott.) 

(c)  As  to  rights  of  common,  see  p(M<. 

(d)  The  provisions  of  this  act  are  not  aflfected  by  the  Act  for  limiting 
Actions  and  Suits  by  the  Duke  of  Cornwall,  in  relation  to  Real  Property. 
(23  &  24  Vict.  c.  58,  s.  2.) 

(e)  The  several  decisions  upon  this  statute,  although  relating  to  many 
different  subjects,  have  for  the  most  part  a  relation  to  each  other ;  the  more 
convenient  course  therefore  will  be  to  commence  with  the  statute  and  the 
several  decisions  upon  it,  rather  than  to  distribute  them  amongst  the  subjects 
which  are  hereafter  considered  separately. 

SnbJecU  toclnded       The  first  section  relates  to  such  claims  as  may  be  lawfully  made  at  corn- 
in  first  ■•ction.       mon  law,  by  custom,  prescription,  or  grant,  to  any  right  qf  eommon  or  other 
profit  or  benefit  to  be  taken  or  enjoyed  from  or  upon  any  land.    Tithes,  rent 
•   and  services  are  excepted  from  this  act.    The  sut.  2  &  8  Will  4,  c.   100, 
provides  the  limitation  of  time  with  respect  to  claims  of  a  modus  deciwimtdi, 
or  exemption  from,  or  discharge  of  tithes.     (See  Acts  for  the  Commutation 
of  Tithes  and  Supplement  thereto,  by  Shelford,  8rd  ed.)    The  stat.  3  &  4 
Will.  4,  c  27,  poatf  limits  the  time  within  which  actions  and  suits  must  be 
brought  respecting  tithes  not  belonging  to  a  spiritual  or  eleemosynary  cor- 
poration sole.    The  limitation  of  time  for  the  recovery  of  tithes  is  not  affected 
by  the  Act  for  the  Commutation  of  Tithes  in  England  and  Wales.    (See 
6  &  7  Will.  4,  c.  71,  8.  49.) 

It  must  be  borne  in  mind  that  the  first  section  of  this  act  includes  different 

subjects  from  those  in  the  second,  which  distinguishes  between  easements 

and  common,  or  profit  h  prendre^  and  that  a  different  limitation  is  established 

for  the  first  and  latter  cases.    ( Btdley  v.  Jppleyard,  8  Ad.  &  Ell.  167  ;  Lam- 

.    .  iom  V.  Langley,  4  Ad.  &  Ell.  890;  Jones  v.  Richard,  5  Ad.  9t  Ell.  418.)     The 

^/»r*Atx;^ru  u(t«MMVj^^^  {Q  receive  air,  light,  or  water,  pacing  across  a  neighbour's  Jand,  may 

9  <<^M......<'  **  f^^  -^  Ee  claimed  as  an  easement,  Because  trie  property  In  them  ijemalns~oommoi|^; 

a^  vw^A^i.  but  the  right  to  take  *\sqvu' thing  out  of  the  soil**  is  a  profit^  prendre,  and  not 
an  easement.  (Manning  v.  JVasdale,  6  Ad.  8f  EIL  764 ;  1  Nev.  &  P.  172  ; 
Blemtt  V.  Tregonning,  8  Ad.  &  Ell.  554 ;  6  Nev.  &  M.  808 ;  BaUev  t. 
Appleyard,  8  Nev.  &  P.  257 ;  8  Ad«  &  EH  161.) 

A  right,  claimed  by  the  inhabitants  of  a  township,  to  enter  upon  the  land 
of  a  private  person  and  take  water  from  a  well  therein  for  domestic  purposes, 
is  an  easement  and  not  a  profit  4  prendre,  and  may  therefore  properly  be 
claimed  by  custom.  {Race  v.  Ward^^YAl,  &  Bl.  702 ;  24  Law  J.,  Q-  B. 
158;  1  Jiir.,  N.  S.  704.)    The  court  held  ao  allcgol  custom  to  be  bad  Ibr 
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til  the  inhabitants  occupying  lands  in  a  district  to  enter  a  close  and  take    2  Sj^  S  Will.  4, 
therefrom  reasonable  quantities  of  sand,  which  bad  drifted  thereupon,  for      c.  71,  t.  1. 

the  purpose  of  manuring  their  lands.    The  reason  was,  that  the  drifted  sand  — '• 

had  become  part  of  the  soil,  so  that  the  claim  was  to  take  a  profit  in  alieno 
99lo,  (BUwitt  v\  Tregomnutg,  3  Ad.  &  Ell  554,  cited  in  Race  v.  Ward,  4 
£11  &  BL  712.)  It  is  an  elementary  rule  of  law  that  a  profit  h  vrendre  in 
another's  ^il  cannot  be  claimed  bv  custom,  for  this  among  other  reasons 
that  a  man's  soil  might  thus  be  subject  to  the  most  grievous  burdens  in 
£irour  of  saccessiTe  multitudes  of  persons  like  the  inhabitants  of  a  parish  or 
other  district  wbo  could  not  release  the  right.  The  claim  of  free  miners  to 
nbvert  the  soil  and  carry  away  the  substratum  of  stone  without  stint  or 
limit  of  any  kind  cannot  be  supported  either  on  the  ground  of  custom,  pre- 
scription or  lost  grant.  A  claim  which  is  vicious  and  bad  in  itself  cannot 
be  substantiated  by  an  user  however  long.  (Per  By  let,  J.,  Jitorney-Oeneral 
V.  MaiiMas,  4  Kay  &  J.  591.) 

To  a  declaration  for  breaking  and  entering  the  plaintiff's  close  and  taking  Profit  k  prendro. 
his  fish,  a  custom  pleaded  for  all  the  ihhabitants  of  a  parish  to  angle  and 
catch  fish  in  the  locus  in  quo  was  held  to  be  bad,  as  this  was  a  profit  d  prendre, 
snd  might  lead  to  the  destruction  of  the  subject  matter  to  which  the  alleged 
custom  applied.    {BUmd  v.  Lipecombe,  4  £11.  k,  BI.  713,  n.  (c).) 

The  liberty  of  fowling  has  been  decided  to  be  a  profit  d  vrendre.  (Daviee* 
ease,  3  Mod.  246.)  The  liberty  to  hunt  is  one  species  of  aucupium,  and  the 
taking  of  birds  by  hawks  seems  to  follow  the  same  rule.  The  liberty  of 
fishing  appears  to  be  of  the  same  nature ;  it  implies  that  the  person  who 
takes  the  fish,  takes  for  his  own  benefit ;  it  is  common  of  fishing.  {Anon,y 
Hardr.  407.)  The  liberty  of  hunting  is  open  to  more  question,  as  it  does 
not  of  itself  import  the  right  to  the  animfu  when  taken ;  and  if  it  were  a 
licenee  given  to  one  individual,  either  on  one  occasion  or  for  a  time,  or  for  ■ 
his  life,  it  would  amount  only  to  a  mere  personal  lieence  of  pleasure,  to  be 
exercised  by  tbe  individual  licensee.  But  in  the  case  of  a  grant  by  deed— 
''of  free  liberty  with  servants  or  otherwise  to  enter  lands  and  there  to  hunt, 
hawk,  fish  and  fowl" — to  persons,  **  their  heirs  and  assigns,"  where  it  is 
apparent  tbat  not  merely  tbe  particular  individual  named,  but  any  to  whom 
they  or  tbeir  heirs  choose  to  assign  it  should  exercbe  the  right,  it  has  been 
considered  that  an  interest,  or  jn-qfit  h  prendre,  was  intended  to  be  granted. 
(Per  Parke,  B.,  Wickham  v.  Hawker,  7  Mees.  &  W.  78,  79.) 

The  property  in  animals yer^s  natura,  while  they  are  on  the  soil,  belongs 
to  tbe  owner  of  the  soil,  and  he  may  grant  a  right  to  others  to  come  and 
take  them  by  a  grant  of  hunting,  shooting,  fowling,  and  so  forth,  and  such 
a  grant  is  a  licence  of  a  profit  d  prendre.  Substantially  it  may  be  reserved 
by  tbe  owner  of  the  fee  simple  when  he  alienates,  although  it  is  considered 
that,  technically  speaking,  in  such  a  case  it  is  a  regrant  of  the  right  by  the 
alienee  of  the  fee  simple  to  the  alienor.  (Ewart  v.  Graham^  7  H.  L.  344» 
l^.  per  hotA  Campbell.) 

The  1st  section  requires  in  the  case  of  a  right  of  common  or  a  profit  h  Proof  of  onjoj- 
prendre,  enioyment  "without  interruption  for  the  full  period  of  thirty  years  i"  "»«*• 
the  most  undoubted  exercise  of  enjoyment  for  twenty- nine  years  and  three 
quarters  will  not  be  sutficient  (Bailey  v.  Jppleyard,  8  Ad.  &  Ell.  164. 
See  Flight  y.  Thomas,  11  Ad.  &  EIL  688,  post.)  This  period  of  thirty 
yrs  means  next  before  the  commencement  of  the  action,  when  the  right 
tMBes  in  question.  ( See  post,  s.  4,  and  note.)  Before  the  passing  of  this 
act,  a  prescriptive  claim'  was  a  claim  of  immemorial  right ;  the  evidence 
y  siipp<»t  of  it  was  such  as  a  party  might  be  able  to  give  in  such  a 
ose;  and  the  jury  were  to  draw  their  inference  from  such  proof  as  could 
It  produced.  Now  the  burden  of  establishing  an  immemorial  right  is 
■itbdrawD,  and  the  proof  is  limited  to  thirty  years.  But  the  party  pre- 
JB^Mig  mttst  prove  his  right  for  that  ^hole  period,  and  no  presumption 
vill  be  drawn  from  evidence  as  to  part  of  that  period.  (See  8  Ad.  &  Ell. 
W.)  The  plaintiff*  prescribed  under  this  statute,  first  for  a  right  of  pasture 
Avty  years  next  before  the  commencement  of  the  action  ;  and,  secondly, 
-Avft  nght  of  simply  turning  on  cattle  for  twenty  years.  No  evidence  was 
IJinu  of  acts  of  depasturing  at  a  period  commencing  more  than  thirty 
Jivi  before  the  commencement  of  the  suit ;  but  that  more  than  twenty- 
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2  ^Z  Will,  4,    eight  years  before  the  suit  (in  1809)  a  rail  was  erected,  so  as  to  prevent  the 
c.  71,  «.  1.       enjoyment  of  pasture,  and  that  afterwards,  the  rail  having  been  removed,  the 

plaintiff  depastured  for  twenty-eight  years  ;  it  was  held,  that  the  defendant 

was  not  bound  to  prove  that  the  rail  was  erected  adversely  to  the  plaintiiTs 
right,  but  that  the  onu*  lay  on  the  plaintiff  to  prove  affirmatively  his  actual 
enjoyment  of  pasture  for  thirty  years,  and  that  no  presumption  could  be 
admitted  in  his  favour  on  proof  of  enjoyment  for  a  less  period.  {Bailey  v. 
Appleyardt  8  Ad.  fit  Ell.  161,  and  note  explanatory  of  case,  ib.  p.  1 ;  3  Nev. 
&  Per.  257,  note  on  case ;  2  P.  &  Dav.  1  ;  2  Jurist,  872.)  It  was  also 
held,  that  proof  of  his  enjoyment  of  pasture  for  twenty-eight  years  did  not 
include  proof  of  the  right  of  turning  on  for  twenty  years,  the  latter  right 
being  an  easement  only,  a  right  of  a  quite  different  nature,  and  of  which 
no  evidence  was  given.  {Ib.)  Littledale^  J.,  said  it  is  clear  that  on  the 
first  issue  no  sufficient  proof  was  given  under  this  section.  If  the  claim 
bad  been  made  by  virtue  of  immemorial  user,  or  of  a  non-existing  grant,  as 
was  done  before  the  statute,  twenty-eight  years'  enjoyment  would  have 
been  some  evidence;  but  the  late  act,  while  it  dispenses  with  the  necessity 
of  setting  up  such  user  or  grant,  and  limits  proof  to  a  thirty  years*  enjoy- 
ment, requires  that  such  enjoyment  shall  be  proved  to  the  full  extent. 
Here  the  twenty  years'  enjoyment  was  proved  in  respect  of  a  right,  which 
by  the  statute  requires  thirty  years  to  confirm  it;  that  is,  the  right  of 
pasture.  The  plaintiff,  therefore,  was  not  entitled  to  recover.  {Bailey  v. 
Appleyard,  8  Ad.  &  Ell.  165^  166.) 

How  enJoyinMit         Under  sects.  1,  4  and  7  of  this  act,  an  enjoyment  as  of  right  for  thirty 

may  be  proved.       years  next  before  the  commencement  of  an  action,  may  be  proved  by  show- 
ing  that  the  party  has  enjoyed  for  several  periods  amounting  toyether^to 
I  thirty  years,  and  that  during  the  whole  time  between  such  periods,  and 
^  I  between  tHe  last  of  them  and  tlie  action  (if  such  period  intervened ).  tKe 
I  estate  over  whicfi"  the  right  has   been  exercised  was  in  the  hands  of  a 
;  tenant  for  life.     The  defendant  pleaded,  generally,  that  he  had  enjoyed 
as  of  right  for  thirty  years  next  brfore  the  commencement  of  the  action  ; 
the  plaintiff  replied  that  a  life  estate  was  outstanding  for  twenty-seven 
of  the  said  thirty  years ;  the  defendant  rejoined  that  such  estate  did  not 
continue  during  any  part  of  the  said  thirty  years :  and  issue  was  thereupon 
joined.     The  defendant  proved  enjoyment  during  two  periods,  amounting 
together  to  thirty  years ;  one  period  before  and  one  after  the  life  estate. 
\^K\         It  was  held,  that  the  defendant's  issue  was  proved,  and  that  as  the  plaintiff 
bad  replied  and  set  up  a  tenancy  for  life  he  excluded  the  term  of  such 
tenancy,  and  drove  the  defendant  to  show  thirty  years*  enjoyment,  either 
wholly  before  the  tenancy  for  life  if  it  had  still  subsisted,  or  partly  before 
and  partly  after,  whereas  in   this  case  it  had   determined.      Evidence 
that  during  the  alleged  enjoyment  the  estates  over  which,  and  in  right  of 
which,  it  has  been  exercised,  were  held  by  the  same  person,  disproves  enjoy- 
ment as  of  right :  the  fact,  therefore,  need  not  be  specially  pleaded,  but  may 
be  proved  under  a  mere  traverse  of  the  ei^joyment.     {Clayton  v.  Corby ^  2 
Q.  B.  818.) 

This  section  of  the  act  does  not  prevent  a  claim  to  a  right  of  common,  &c 
from  being  defeated  after  thirty  years*  enjoyment,  by  showing  that  such 
right  was  first  enjoyed  at  a  time  when  it  could  not  have  originated  legally. 
A  claim  to  a  right  of  common  over  a  Crown  forest,  in  respect  of  a  certain 
tenement  being  vested  on  thirty  years*  uninterrupted  enjoyment  under  this 
.section,  may  be  defeated  by  showing  that  the  tenement  has  been  inclosed  from 
the  waste  of  a  manor  only  forty  years,  and  that  the  grant  of  any  right  over 
the  forest  was  made  absolutely  void  by  a  statute  passed  previously  to  the 
incloBure.  Tt  was  questioned  whether  this  act  bus  any  application  to  the 
case  in  which  the  establishment  of  a  right  by  means  of  this  statute  would  be 
a  violation  of  the  express  terms  of  statutes  prohibiting  the  granting  of  such 
a  right.  {Mill  v.  Ntw  Forett  {Commiitioner),  18  C.  B.  60 ;  2  Jur^  N.  S.  520  ; 
25  L  J.,  C.  P.  212.) 

The  plaintiff  claimed  a  right  of  common  by  prescription  in  respect  of  a 
que  estate  in  land,  and  also  by  thirty  and  sixty  years*  enjoyment  by  the 
occupier  of  the  land.  The  defendant  offered  evidence  that  a  tenant  then 
deceased,  while  tenant  of  the  land  for  years,  had  declared  that  he  had  no 
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tach  rigbt  ID  respect  of  the  land :  it  was  held,  that  the  declaration  waa  not    2  ^  S  Wiil,  4» 
admissible,  inasmuch  as  it  was  in  derogation  of  the  title  of  the  reversioner.       c.  71, 1. 1. 

(Paptndiek  ▼.  Bridgwater,  5  El.  &  BL  166;    1  Jur^  N.  S.  657;  24  L.  J.,  

Q,  B.  289.)  Lord  Campbell,  C.  J.,  observed,  "it  would  be  very  mischievous 
if  it  were  in  the  power  of  a  tenant  to  destroy  a  profit  a  prendre  belonging  to 
the  land  which  he  occupies,  or  to  impose  a  servitude  upon  it  There  is  no 
difference  io  this  respect  between  destroying  an  easement  and  creating  one. 
If  the  tenant  might  say  that  the  land  enjoyed  no  right  of  way,  he  might 
abo  say  that  it  was  liable  to  an  easement  for  taking  water,  profit  d.  prendre 
by  turbary  or  other  common.  It  would  come  to  this :  that  by  the  tenant's 
acknowled^ent  of  a  servitude,  like  that  in  Scholes  v.  Chadwick,  2  Moo.  & 
R.  507,  or  for  cutting  turves  or  taking  away  sand,  the  tenant  might  create  a 
servicnde  against  the  reversioner.  That  would  be  very  inconvenient,  and 
it  is  npon  the  view  of  the  balance  of  general  convenience  that  the  English 
laws  of  evidence  are  founded.  In  Daniel  v.  North,  11  East,  372,  it  was  de- 
cided that  the  acquiescence  of  the  tenant  cannot  prejudice  the  landlord, 
and  if  so,  1  think,  a  fortiori,  that  his  declaration  cannot."  {Papendiek  v. 
Bridgwater,  5  Ell.  A  BI.  177:  aee  Se/tolet  T.  Chadwick,  2  Moo.  &  R.  507; 
Beg.  V.  BHes,  7  Ad.  &  E.  550.) 

The  turning  of  cattle  upon  alluvium  by  the  proprietor  of  land  not  separated 
from  it  by  any  boundary,  although  without  interruption,  was  held  not  to  be 
an  assertion  of  r^ht  so  acquiesced  in  as  to  raise  a  presumption  of  title. 
Lord  Chelmsford,  L.  C,  observed,  "  the  effect  of  acts  of  ownership  must  de- 
pend partly  upon  the  nature  of  the  property  upon  which  they  are  exercised. 
If  cattle  be  turned  upon  inclosed  pasture  ground,  and  be  placed  there  to  feed 
fit>m  time  to  time,  it  is  strong  evidence  that  it  is  done  under  an  assertion  of 
right ;  but  where  the  property  is  of  such  a  nature  that  it  cannot  be  easily 
protected  from  intrusion,  and  if  it  could  it  would  not  be  worth  the  trouble 
of  preventing  it,  there  mere  user  is  not  sufficient  to  establish  a  right,  but  it 
most  be  founded  upon  some  proof  of  knowledge  and  acquiescence  by  the 
party  interested  in  resisting  it,  or  by  perseverance  in  the  assertion  and 
exercise  of  the  right  claimed  in  the  face  of  opposition."  (Att.-Oen.  v. 
Chambers,  4  De  G.  &  J.  55 ;  see  pp.  65, 66.  See  In  re  Hainauli  Forest  Act, 
1S58,  9  C.  B.,  N.  S.  648. 

If  the  statute  be  relied  on,  it  ought  to  be  pleaded.  (  Welcome  t.  Upton,  6  To  what  psrlod 
Mees.  &  W.  401)  The  first  section  of  the  statute  enacts  that  no  claim  to  th«  itatute  rsfert. 
right  of  common,  which  shall  have  been  actually  enjoyed  by  any  person 
claiming  right  thereto,  shall  be  defeated  by  showing  only  that  it  waa  first 
taken  at  some  prior  time.  The  4th  section  enacts,  that  the  thirty  years  shall 
be  deemed  and  taken  to  be  the  period  next  before  some  suit  or  action  wherein  1 
the  claim  shall  be  brought  into  question.  The  5th  section  enacts,  that  in  all 
pleadings  in  trespass,  it  shall  be  sufficient  to  allege  that  enjoyment  of  com. 
mon  as  of  right  by  the  occupiers  of  the  tenement  in  respect  whereof  the 
same  is  claimed  for,  and  during  such  of  the  periods  mentioned  in  the  act 
as  may  be  applicable  to  the  cases,  and  without  claiming  in  the  name  of  the 
owner  of  the  fee,  as  is  now  usually  done.  Taking  these  sections  together, 
it  has  been  decided  that  the  period  mentioned  in  the  act  is  thirty  years  next 
belore  some  suit  or  action  in  which  the  claim  shall  be  brought  into  ques- 
tion, and  that  an  allegation  of  an  enjoyment  for  thirty  years  next  before  the 
timea  when  the  trespasses  to  which  the  plea  relates  were  committed  is  in- 
sufficient. (Richards  v.  Fry,  3  Nev.  &  P.  67 ;  7  Add.  &  Ell.  698  ;  Wright 
V.  WU^ams,  1  Mees.  &  W.  77.)  Plea  of  enjoyment  of  a  right  of  common 
far  thirty  years  before  the  commencement  of  the  suit  was  held  sufficient, 
without  saying  thirty  years  next  before.  (Jones  v.  Price,  3  Bing.  N.  C.  52.) 
The  proper  mode  of  pleading  a  profit  to  be  taken  out  of  land  is  the  enjoy- 
nent  of  the  right  for  the  periods  mentioned  in  the  first  section.  (  Welcome 
T.  Ufton,  5  Mees.  ft  W.  398 ',  7  Dowl.  P.  C.  475.) 
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2^8  Will.  4, 
c.71,*>2. 

In  clalmi  of  right 
of  way  or  other 
easement  the 
periods  to  be 

I  llfiBtt  7^'^  ^n^ 
»|fyyty  years. 


What  incladed 
in  second  section. 


Prescription* 

II.   WlTSy  EA8£MEKT8y  AND  WATERCOURSES. 

2.  No  claim  which  may  he  lawfully  made  at  the  common 
law,  hy  custom,  prescription,  or  grant,  to  any  way(/)  or  other 
easement,  or  to  any  watercourse  {g\  or  the  use  of  any  water,  to 
be  enjoycii  or  derived  upon,  over,  or  from  any  knd  or  water  of 
our  said  lord  the  King,  his  heirs  or  successors,  or  being  parcel 
of  the  Duchy  of  Lancaster  or  the  Duchy  of  Cornwall,  or 
being  the  property  of  any  ecclesiastical  or  lay  person,  or  body 
corporate,  when  such  way  or  other  matter  as  herein  last  before 
mentioned  shall  have  been  actually  enjoyed  by  any  {person 
claiming  right  thereto  without  interruption  for  the  full  period  of 
twenty  years,  shall  be  defeated  or  destroyed  by  showing  only 
that  such  way  or  other  matter  was  first  enjoyed  at  any  time 
prior  to  such  period  of  twenty  years,  but  nevertheless  such 
claim  may  be  defeated  in  any  other  way  by  which  the  same  is 
now  liable  to  be  defeated  ;  and  where  such  way  or  other  matter 
as  herein  last  before  mentioned  shall  have  been  so  enjoyed  as 
aforesaid  for  the  full  period  of  forty  years,  the  risht  thereto 
shall  be  deemed  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  consent  or  agreement  ex- 
pressly given  or  made  ror  that  purpose  by  deed  or  writing  (^). 

(/)  As  to  the  law  of  ways,  see  posL 

(g )  See  note  on  watercourses,  post, 

(h)  This  section  relates  to  claims  of  rights  of  way,  or  other  easememl,  or 
to  any  watercourse,  or  the  use  of  any  water  to  be  ei^oyed,  or  derived  upon, 
over,  or  from  any  land  or  water.  A  claim,  by  the  occupier  of  a  copper- 
mine,  to  sink  pits  in  his  own  land  for  the  water  pumpea  out  of  bis  mine 
and  for  the  precipitation  of  the  copper  contained  in  such  water,  and  for 
that  purpose  to  put  iron  into  the  said  pits,  and  to  cover  the  same  with  the 
said  water,  and  afterwards  to  let  it  off,  impregnated  with  metallic  cub«- 
Btances,  into  a  watercourse  flowing  over  the  land  of  another,  is  a  claim  to  tt 
watercourse  within  this  section.  (IFright  v.  fVilliamtf  1  Tyr.  &  G.  375  ;  1 
Mees.  &  W.  77.) 

An  owner  of  a  windmill  cannot  claim,  either  by  prescription  or  by  pre- 
sumption of  a  grant  arising  from  twenty  years'  acquiescence,  to  be  entitled 
to  the  free  and  uninterrupted  passage  of  the  currents  of  wind  and  air  to  his 
mill.  Such  a  claim  is  not  within  this  section,  which  is  confined  to  the 
rights  of  way  or  other  easements,  to  be  exercised  upon  or  over  the  surface 
of  the  adjoining  land. 

This  section  includes  only  such  easements  upon  or  over  the  surface  of 
the  servient  tenement  as  are  susceptible  of  interruption  by  the  owner  "of 
such  servient  tenement,  so  as  to  prevent  the  enjoyment  on  the  part  of  the 
owner  of  the  dominant  tenement  from  ripening  into  a  right.  ( ffebb  v,  Bird^ 
10  C.  B.,  N.  S.  283,  per  Erie,  C.  J.")  Erie,  C7j7,  said, "  It  appears  to  me,  that 
this  section  was  not  intended  to  give  a  right,  after  twenty  years,  to  every 
sort  of  enjoyment  which  may  be  classed  under  the  general  term  easement, 
but  that  it  was  meant  to  apply  only  to  the  two  descriptions  of  easement 
therein  specified,  viz.,  the  right  to  a  way  or  watercourse  which  may  be 
enjoyed  or  derived  upon,  over,  or  from  any  land  or  water."  He  did  not 
think  the  passage  of  air  over  the  land  of  another  was,  or  could,  have  been 
contemplated  by  the  legislature  when  framing  that  section.  They  evidently 
intended  it  to  apply  only  to  the  exercise  of  such  rights  upon  or  over  the 
surface  of  the  servient  tenement  as  might  be  interrupted  by  the  owner,  if 
the  right  were  disputed.  It  is  clear  that  such  was  the  intention  of  the 
legislature,  because  the  section  provides  that  the  claim  shall  not  be  de- 
feated where  there  has  been  actual  enjoyment  for  the  period  mentioned 
"  withoutinterruption.*'  (  Webb  v.  Bird,  10  C.  B.,  N.  S.  282  )  Byles,  J.,  agreed 
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tbtt  the  vordfi  "  or  other  easement'*  in  the  second  section  mean  any  other    2^8  WUL  4, 
utKmeat  ffusiiem  gnerU  with  a  way, — something  that  is  to  be  exercised       c.  71,  t.  2. 
spoQ  or  over  the  soil  of  the  adjoining  owner,  more  especially  as  it  is  clear,   ■ 
irom  the  next  section,  that  the  easement  of  the  access  of  light  is  excluded. 
(/*.p.286.) 

A  company  incorporated  by  act  of  parliament  for  making  and  main- 
taining a  canal,  and  having  powers  under  their  act  to  take  water  for  the 
porpose  of  supplying  the  canal,  cannot  by  user  acquire,  under  this  section, 
a  prescriptive  right  to  take  the  water  for  any  other  purpose.  An  easement 
to  take  water  to  fill  a  canal  ceases  when  the  canal  no  longer  exists.  {National 
GaoTMleed  Mamatrt  Company  v.  Donald,  4  H.  &  N.  8  i  28  Law  J.,  Exch.  184. 
S«c  RoMale  Canal  Comtpany  v.  Radclifft,  18  Q.  B.  287.) 

The  priril^e  of  washing  away  sand,  stone  and  rubble,  dislodged  in  the 
■ecessary  working  of  a  tin  mine,  and  of  having  the  same  sent  down  a 
natural  stream  through  the  plaintiff's  land,  may  be  the  subject  of  a  grant, 
and  may  be  pleaded  as  a  prescriptive  right  under  this  act  to  a  declaration 
charging  the  defendants  with  throwing  such  stone,  sand  and  rubble  into 
the  stream,  and  thereby  filling  up  its  bed  within  the  plaintifi^s  land,  and 
causing  the  water  to  flow  over  it.  Such  privilege  may  also  be  well  pleaded 
as  a  local  custom.  {Carlyon  v.  Lovering,  1  H.  &  N.  784;  26  Law  J.,  Exch. 
251.) 

Rasemfni  is  the  general  term  for  several  species  of  libertiei  which  one  Deflnlttonof 
man  mav  have  in  the  soil  of  another  without  obtaininy  any  interest  in  the  esMmsnts. 
'f^  ilffifi    '^"^  r.ar^A\Q\    Rights  of  accommodation  in  another's  land, 
as  distinguished  from  those  which  are  directly  profitable,  are  properly  called 
ea»t9)enu.    An  easement  (from  the  French  word  aiset  i.  e.  commoditas)  is 

defined  tajg  1  OTYilgg  AM  9Bg  nffjghbvyr  hart?  by  wri^ng  w  ,prwmiiri<;^o 
wirhnat  nmfir,  m  a  way,  or  n  «ink  thrown  hig  landi  nr  iiifih  Ukp>    (Kitch. 

103 ;  Cow.  Law  Diet.  Terms  of  the  Law,  tit  "  Easement ;"  5  B.  &  C.  229.) 

The  MmJOLt  tenepient  is  that  over  which  a  right  claimed  bv  custom,  pre-  Servitntand 
tcnption  or  grant  as  exercised,  and  the  dominant  tenement  is  that  to  which  dominant  tens- 
such  riyht  is  attached.  It  is  essential  that  the  two  tenements  should  belong 
to  difierent  owners  ;^r  upon  both  becoming  absolutely  vested  in  the  same 
person  the  inferi<^  right  of  easement  is  merged  in  the  superior  title  of 
ownership.  {Holmts  v.  Goring,  2  Bing.  83;  9  Moore,  166.)  Where  there 
is  an  unity  of  seisin  of  the  land  and  of  the  way  over  the  land  in  one  person, 
the  right  of  way  is  either  extinguished  or  suspended,  according  to  the  du> 
ration  of  the  respective  estates  in  the  land  and  the  way.  {James  v.  Plant, 
4Ad.&ElL761.) 

**  A  servitude  is  a  charge  imposed  upon  one  l^eritAge  for  the  ubc  .and  ad«> 
vantayeof  a  fr^tage  bclonyiny  to  another  proprietor."  ( Code  Civil.  Art  637.^ 

'^ifntnti  are  iBCgTy>real  righto  ( HewUnM  v.  Shippam,  5  B.  &  C.  221 ;  7 
D.  fr  R.  78j{)  imposed  upon  corporeal  property,  and  not  upon  the  owner  of 
it,  so  that  on  the  change  of  the  owner  of  the  servient  tenement  the  right  to 
Che  easement  is  still  retained  by  the  owner  of  the  dominant  tenement. 

Public  rightt  of  way,  liability  to  repair  highways,  rights  of  way,  water- 
courses, and  rights  of  water  and  other  easements  are  not  to  be  deemed  in- 
coabraiices  within  the  meaning  of  the  Act  for  the  Transfer  of  Land  (26  & 
26  Vict,  c  53,  8.  27);  nor  to  be  affected  by  a  declaration  of  title.  (25  &  26 
VicL  c  67,  a.  29.) 

There  are  an  infinite  number  and  variety  of  easements.    The  following  Different  kinds 
ttsy  be  enumerated: — Righto  of  wav.      Right  to  discharge  a  stream  of  of  eawments. 
vieu  either  in  ito  natural  state,  or  changed  in  quantity  or  quality.    (  bright 
V.  WiUiaau,  1  Mees,  &  W.  77.)    Right  to  receive  a  flow  of  water.    Right 

:_ A 1 .-*. i-._*i >.>..^-       T):^u.   ._ 


-Vi  AM  J.lJj.^!gMiT-A.iiilJPT?m 


r  clothes  on  lines 

.  &  Ad.  n6,) 


to  discharge  rain  water  by  a  snout  or  projecting  eavea.    Right  to  support 

^       '  "       '    -  -  ?i      Right  to  cairy  on  an  ofensive  traJe. 

tg  over  the  neighbouring  soiL  {DreweJl 

>er  ma 

{Gray  ▼.  Bond^  2  Brod.  &  B.  667.)  Right  to  make  spoil  bar 
wpon  the  surface  in  working  mines.  (Rogers  v.  Taylor,  1  H.  &  N.  706.) 
xke  right  to  use  a  close  for  the  purpose  of  mixing  muck  and  preparing 
■anore  thereon  for  an  adjoining  farm.  (Pye  v.  Mamford,  11  Q.  B.  666.) 
Bi|^t  to  receive  light  and  air  by  ancient  windows.    A  right  in  the  occupier 


t  passing  over  the  neighbounny  soiL  {Drewell 
The  right  of  landing  neto  on~  another  man's 
rod.  &  B.  667.)    Right  to  make  spoil  Eanks 
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8  Prescription. 

2  4*  S  ^^fi'  ^»    of  an  ancient  messuage  to  water  his  cattle  at  a  pond,  and  to  take  the  water 
c.  71*  t.  2.        thereof  for  domestic  purposes,  for  the  more  convenient  use  of  his  messuage, 

""■  is  a  mere  easement,  and  not  a  profit  it  prendre  in  the  soil  of  another.    Such 

a  right  may  be  claimed  by  reason  of  the  occupation  of  an  ancient  messuage, 
without  any  limitation  as  to  the  quantity  of  water  to  be  taken.  {Manning  ▼. 
Wa$dale,  1  NeT.  &  Per.  172;  5  Ad.  &  Ell.  758.  See  Fitch  ▼.  Bawling,  2 
H.  Bl.  S95.)  The  right  to  go  on  a  neighbour's  close  and  to  draw  water 
from  a  spring  there ;  {Race  ▼.  fVard,  4  El.  &  Bl.  702;)  or  from  a  pump. 
( Polden  ▼.  Bastardy  1 1  W.  R.  778. )  A  person  may  prescribe  to  an  ease- 
ment in  the  freehold  of  another  as  belonging  to  some  ancient  house,  or 
to  land,  &c.  And  a  way  over  the  land  of  another,  a  gatewsTt  water- 
course, or  washing- place  in  another's  ground,  may  be  claimed  by  pre- 
scription as  easements ;  but  a  multitude  of  persons  cannot  prescribe,  though 
for  an  easement  they  may  plead  custom.  (Cro.  Jac.  170 ;  8  Leon.  254:  8 
Mod.  294.)  In  Gvodday  v.  Michelle  Cro.  Eliz.  441,  a  way  to  a  common 
fountain  is  mentioned  as  an  easement  claimable  for  parishioners  by  cus- 
tom. The  undertakers  of  a  navigation,  in  whom  the  soil  of  the  river  is  not 
vested,  have  a  mere  easement  in  the  land  through  which  it  passes.  (9  B.  St 
C.  109;  Hollit  v.  Goidfinch,  1  B.  &  C.  205.)  The  licence  to  make  a  vault 
in  a  parish  church,  and  to  have  the  sole  and  exclusive  use  of  it,  is  an  ease- 
ment, which  cannot  be  effectually  granted  without  a  deed  or  a  faculty, 
although  the  incumbent  of  a  living  has  no  power  to  grant  such  a  right  even 
by  deed,  but  only  leave  to  bury  in  each  particular  instance.  ( Bryan  v. 
Whistler,  8  B.  &  C.  288;  2  M.  &  Ryl.  318.)  The  right  to  sit  in  a  pew  in 
a  church  annexed  to  a  house  seems  to  be  an  easement  (5  B.  &  Aid.  361. 
See  Best  on  Evidence,  p.  479,  3rd  ed.)  A  man  cannot  prescribe  to  have  a 
necessary  easement  in  the  land  of  another  person  for  himself  and  his  ser- 
vants to  catch  fish  in  his  several  fishery.  {Peen  v.  Laejf,  4  Mod.  862.)  Rent 
cannot  issue  out  of  a  mere  easement.  (Buzzard  v.  Capel,  8  B.  &  C.  141  s  8 
M.  &  R.  197 ;  6  Bing.  150 ;  3  M.  &  P.  480 ;  8  Y.  &  J.  344.)  But  a  payment 
in  respect  of  an  easement  may  be  secured  by  a  covenant  or  agreement. 

The  right  of  an  owner  of  land  to  the  support  of  the  land  is  one  of  the 
ordinary  rights  of  property,  analogous  to  the  right  to  a  natural  stream,  inci- 
dental to  all  land,  and  not  an  easement  or  right  acquired  by  grant  or 
otherwise.  (Bonomi  v.  Backhoiue,  Ell.,  Bl.  &  Ell.  642 ;  Backhom»er»  Bonowd^ 
9H.L.C.503.) 

Nature  of  eojoy-        The  enjoyment  of  an  easement  as  of  right,  for  twenty  yeara  next  before 

^^^^'  the  commencement  of  the  suit,  within  this  statute,  means  a  continuous  en- 

joyment as  of  right  for  twenty  years  next  before  the  commenc<>ment  of  the 
suit,  of  the  easemeiit  as  an  easement,  without  interruption  acquiesced  in  for 
a  year.  It  is  therefore  defeated  by  unity  of  possession  during  all  or  part  of 
the  period  of  enjoyment,  although  such  unity  of  possession  has  its  incep- 
tion after  the  completion  of  the  twenty  or  forty  yeara.  {Battishiil  v.  Reed, 
18  C.  B.  696 :  25  L.  J.,  C.  P.  290.)  Where  a  plaintiff  had  eigoyed  a  way 
as  of  right  and  without  interruption  from  1800  to  1855,  when  the  action  was 
brought,  it  was  held,  that  his  claim  under  this  statute  was  defeated  by  an 
unity  of  possession  from  1843  to  1853.  ( IMd,)  And  such  unity  of  posses- 
sion need  not  be  specially  replied  under  the  5th  section.  {Oniey  v.  Oardinor^ 
4  Mees.  &  W.  496.  See  Monmouthshire  Canal  Company  v.  Harford,  1  C,  M. 
&  R.  631 ;  5  Tvr.  85 ;  Richards  v.  Fry,  3  Nev.  &  P.  367 ;  7  Ad.  &  EIL  698.) 
To  an  action  of  trespass  on  land,  the  defendant  pleaded,  that  for  twenty, 
thirty,  forty,  and  sixty  veara,  he  and  the  occupiera  of  a  mill  had  (as  an  ease- 
ment) gone  on  the  land  to  repair  the  banks  of  a  stream  which  flowed  to  the 
mill.  The  replication  denied  the  rights  claimed.  It  appeared  that  within 
forty  yeare  B.  had  been  lessee  of  the  mill  under  one  landlord,  and  of  land 
under  another :  it  was  held,  that  this  was  such  a  unity  of  possession  as  pre- 
vented his  having  an  easement  on  the  land.  {Clajf  v.  Thaekrah  or  Thackeray, 
9  Car.  &  P.  47 ;  2  M.  &  Rob.  244.) 

In  replevin  for  taking  the  plaintiff's  cattle,  to  an  avowry  damage  feasant 
the  plaintiff  pleaded  in  bar  under  this  statute  an  user  for  thirty  years  as  of 
right,  and  also  for  sixty  yeara  as  of  right  of  common  of  pasture  over  the 
locus  in  quo.  At  the  trial  the  fact  of  user  by  the  plaintiff  and  by  other 
occupiera  of  his  fkrm  was  proved ;  but  it  appeared  that  S.,  from  whom  the 
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plaintiff  and  the  defendant  derived  their  title,  was  for  more  than  sixty  years    2  4r  ^  H^'-  ^» 
hthn  and  until  within  thirty  years  seised  in  fee  of  the  plaintiff's  farm,  and      e.  71)  t.  2. 

during  the  same  period  bad  an  estate  for  life  in  the  land  over  which  the 

riEht  of  common  was  claimed,  but  never  had  actual  possession  of  the  do- 
minant tenement,  except  by  the  tenant.  More  than  thirty  years  before 
action,  he  joined  with  a  remainder-man  in  making  a  conveyance  of  the 
servient  tenement  for  making  a  tenant  to  the  pracipe  for  the  purpose  of  suf- 
fering a  recovery,  in  order  to  raise  money  on  mortgage ;  but  no  recovery  was 
suffered,  and  S.  continued  possessed  until  twenty-eight  years  before  the 
action,  when  the  property  was  sold,  and  all  community  of  tiile  had  ceased : 
it  was  held,  that,  although  there  was  no  unity  of  seisin  to  extinguish  an 
easement  or  to  prevent  its  existence,  the  facts  precluded  an  enjoyment  as  of 
right  within  the  meaning  of  this  act.  The  title  to  the  tenements  was  such 
tlut  there  could  not,  in  point  of  law,  have  been  an  enjovment  of  the  right 
of  common  for  the  period  of  sixty  years  as  of  right,  for  S.  being  owner 
in  fee  of  the  fiarm,  and  also  tenant  for  life  and  occupier  of  the  common,  the 
righti  of  the  tenants  over  the  common  were  derived  from  him,  and  as  he 
could  not  have  an  enjoyment  as  of  right  against  himself  within  the  meaning 
of  the  statute,  so  neither  could  his  tenants.  (  Warburton  v.  Parke,  2  H.  &  N. 
64;  2«  L.  J.,  Exch.  298.) 

According  to  the  true  construction  of  the  statute,  in  order  to  make  an  user 
"as  of  right,"  it  must  be  exercised  for  the  period  prescribed  as  rf  right 
mgaiMSt  att  persons^  so  as  to  be  evidence  of  a  perfect  right.  But  a  party  has 
no  right  of  way  **  as  of  right"  if  the  exercise  for  the  first  seven  years  was 
during  a  period  when  the  owner  could  not  stop  him. 

A  plea  under  this  act  of  an  user,  of  a  way  as  of  right  for  twenty  years  over 
a  close  is  not  supported  by  proof  of  an  user  of  the  way  for  uart  of  the  twenty 
years  while  a  party  was  the  landlord  and  owner  as  well  or  the  messuage  in 
respect  of  which  the  right  was  claimed  as  of  the  close  over  which  it  was  exer- 
cised, and  for  the  rest  of  the  period  when  the  defendant  had  acquired  the 
freehold  of  the  messuage. 

In  IS29,  M.  built  two  adjoining  houses,  behind  each  of  which  was  a  piece 
of  ground  appropriated  as  a  yard,  but  no  wall  divided  the  yards.  In  1832, 
M.  permitted  the  defendant  to  occupy  one  of  the  houses  without  payment 
of  rent,  and  he  was  accustomed  to  pass  oyer  the  yard  of  the  other  house, 
which  was  let  from  time  to  time  to  different  tenants,  to  a  public  highway. 
M.  continued  owner  of  both  houses  until  his  death  in  December,  1888.  In 
August,  1839,  the  trustees  under  his  will  conveyed  the  last-mentioned 
house  and  the  ground  behind  it  to  a  person  through  whom  the  plaintiff  de- 
rived bis  title.  In  September,  1839,  the  trustees  conveyed  the  other  house 
and  ground  to  the  defendant,  who  continued  to  occupy  and  use  the  way 
across  the  plaintiff^s  yard  without  interruption  until  1853.  It  was  held, 
that  there  was  no  user  of  the  way  **  as  of  right"  for  twenty  years  within  the 
meaning  of  this  section.  The  exercise,  in  the  first  instance,  was  during  a 
period  when  the  owner  could  not  stop  him,  and  therefore  he  ^ined  no  rig:ht 
during  that  time.    The  time  when  " 


he  used  the  way  not  of  right  could  not  be 
it  as  of  right    (WhiihipY.  Hudspeth,  10 


added  to  the  time  when  he  used 
J!!xcfa.  5  ;  21  Law  J.,  Exch.  !i(J8.) 

In  questions  under  this  section  it  is  most  important  to  show  the  nature  of 
the  naer.  and  of  the  interruptions,  as  bearing  on  the  question,  whether  the 
enjoyment  was  as  of  right.  For  though  no  interruption  less  tlian  a  year 
hreaxa  the  period  when  once  the  enjoyment  as  of  right  has  begun,  yet  inter- 
rupcionfl  acquiesced  in  for  less  than  a  year  may  show  that  the  enjoyment 
•ever  was  of  right.    (Per  Coleridge,  J.,  17  Q.  B.  275.) 

In  an  action  for  disturbing  a  watercoiurse,  which  of  ri^ht  ought  to  flow 
nto  the  plaintiff's  close  lo  urrigate  it,  a  denial  of  the  n^ht  was  pleaded. 
Ob  the  trial  it  appeared  that  the  watercourse  was  not  ancient,  but  that  the 
water  had  flowed  m  its  present  course  for  more  than  twenty  years  past  the 
ptaintiff^  close.  There  was  evidence,  that  during  that  period  the  plaintiff 
and  those  under  whom  he  claimed  had  been  constantly  in  the  habit  of  draw- 
ing oflT  the  water  to  irrigate  his  close,  and  that  the  owners  of  the  watercourse 
Raisted  it.  Ott--one  occasion,  where  the  plaintiff's  servant  drew  off  the 
T,  he  was  summoned  before  a  justice  for  so  doing;  the  plaintiff's  son, 
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2  SfZ  WUl,  4,    by  his  direction,  attended  and  defended  the  servant,  and  paid  a  fine  of  one 
c.  71,  t.  2.        shilling.    The  conviction  was  under  a  local  act,  from  which  there  was  a 

"■  power  of  appeal.  The  plaintiff  did  not  appeal.  The  conviction  was  ten- 
dered in  evidence  and  rejected.  In  summing  up  the  judge  explained  that 
the  enjoyment  to  defeat  an  adverse  right  must  be  for  twenty  vears  without 
interruption  acquiesced  in  for  a  year.  One  of  the  jury  asked  what  woald 
be  the  effect  in  law  of  a  state  of  perpetual  warfare  between  the  parties  f 
Which  question  the  judge  did  not  answer.  The  jury  found  that  "the 
watercourse  had  been  enjoyed  as  of  right  for  twenty  years  and  without  in- 
terruption for  a  year,"  and  were  directed  to  find  for  the  plaintifil  It  was 
held  that  interruption,  though  not  acquiesced  in  for  a  year,  might  ahow 
that  the  enjoyment  never  was  of  right  but  contentious  throughout,  though 
if  once  the  enjoyment  as  of  right  had  begun  no  interruption  for  less  than  a 
year  could  defeat  it,  and  consequently  that  the  manner  iu  which  the  question 
was  left  and  the  verdict  found  was  not  satisfactory,  and  a  new  trial  was 
granted.  {Eatvn  v.  Swansea  Waterworks  Co.,  17  Q.  B.  267.)  It  was  also 
held,  that  the  acquiescence  of  the  plaintiff  in  the  conviction  was  evidence 
as  an  acknowledgment  that  he  did  not  enjoy  as  of  right,  and  although  its 
weight  might  be  great  or  small,  it  ought  not  to  have  been  excluded.    {lb,) 

User  aa  of  right.  The  plaintiff  and  the  defendant  occupied  contiguous  portions  of  land. 
For  more  than  forty  ^ears,  and  as  far  back  as  living  memory  went,  the 
occupiers  of  the  plaintiff's  land  had  been  in  the  habit  of  passing  over  the 
defendant's  land  to  a  brook  which  lay  on  the  other  side  of  that  land,  and  of 
damming  up  the  brook  when  necessary,  so  as  to  force  the  water  into  an  old 
artificial  watercourse  which  ran  across  the  defendant's  land  to  the  plaintiff^s 
land.  That  was  done  for  the  purpose  of  supplying  their  cattle  with  water 
whenever  they  wanted  it,  except  when  the  owners  of  the  defendant's  land 
used  the  water  as  they  did  at  certain  seasons  of  the  year  for  irrigation.  It 
was  held,  that  upon  this  evidence  the  jur^  was  warranted  in  inferring  an 
user  as  of  right  bv  the  occupiers  of  the  plaintiff's  land,  of  the  easement  on 
the  defendant's  land,  and  that  for  the  interruption  of  such  easement  the 
plaintiff  might  maintain  an  action  against  the  defendant.  {Beeetomf.  Weaie, 
6  £11.  &  Bl.  986.) 

The  plaintiff  was  possessed  of  a  mill  on  the  river  Calder,  and  the  defen- 
dant of  a  mill  on  the  river  Hebble,  which  flowed  into  the  Calder  at  a  point 
above  the  plaintiff's  mill.  The  declaration  complained  that  the  defendant 
threw,  placed  and  deposited  into  and  upon  the  bed  of  the  Hebble,  and 
on  the  banks  and  side  thereof  at  and  near  to  the  defendant's  mill,  large 
quantities  of  cinders  and  ashes,  &c.  which  fell  and  were  washed  down  and 
carried  into  the  Hebble,  and  so  were  floated  and  passed  with  the  water  into 
the  Calder  and  unto  and  into  the  plaintiff's  mill-pond,  and  unto  and  into 
the  plaintiff's  part  of  the  bed  and  channel  of  the  Calder,  filling  them  up 
and  obstructing  the  working  of  his  mill.  The  plea  was  as  to  the  throwing, 
placing  and  depositing  the  cinders  and  ashes,  that  the  defendant  had  been 
the  occupier  of  the  mill  on  the  river  Hebble  for  more  than  twenty  years 
before  the  doing  of  the  acts  complained  of,  and  that  during  all  that  time 
large  quantities  of  cinders  and  ashes,  &c.  were  necessarily  produced  at  the 
miu,  being  the  refuse  of  the  ash-pit  of  the  engine  and  the  sweepings  of  the 
mill ;  and  that,  being  such  occupier,  he  enjoyed  as  of  right  and  without 
interruption  the  privilege  and  easement  of  throwing,  placing  and  depositing^ 
upon  the  bed  and  channel  of  the  Hebble,  and  the  banks  and  sides  and  near 
to  his  mill,  all  such  quantities  of  cinders  and  ashes,  &c.  as  were  produced 
in  the  mill.  The  plea  alleged  that  the  cinders  and  ashes,  &c.  were  pro* 
duced  in  the  defendant's  mill,  and  justified  the  grievance  in  the  lawful 
exercise  of  the  privilege  and  easement.  It  was  held,  after  verdict,  that 
supposing  the  defendant  to  claim  the  banks  and  bed  of  the  Hebble  on  and 
in  which  the  cinders  and  ashes  had  been  deposited  as  in  his  own  occupa- 
tion, or  that  the  banks  and  bed  were  in  the  occupation  of  some  third  person 
against  whom  a  valid  right  by  way  of  easement  had  been  gained,  in  either 
view  the  plea  failed  to  show  any  right  of  easement  as  against  the  plaintiflT. 
(Murgairoyd  v.  Robinson,  7  £11.  &  Bl.  391 ;  S  Jur.,  N.  S.  615;  26  Law  J., 
Q.  B.  23*3.)  It  was  held  also,  that  even  if  it  were  taken  that  an  easement  in 
the  bed  and  banks  of  the  Hebble  had  been  alleged  and  proved,  and  as  a 
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ntnrri  conequence  that  the  deposit  on  the  bed  of  the  Calder  was  neces-    2^9  WUl  4, 
iirily  established,  still  as  it  was  consistent  with  the  plea  that  no  perceptible       c.  71,  t.  2. 

deposit  bad  been  occasioned  on  the  plaintiff's  part  of  the  bed  of  the  Calder  

for  twenty  years,  the  plea  was  insufficient  to  show  a  claim  to  an  easement 
of  depositing  cinders  and  ashes  on  the  plaintiff's  part  of  the  bed  of  the 
Calder.  {lb.)  But  it  was  questioned  whether,  if  such  a  claim  had  been 
alleged,  it  could  be  considered  as  a  valid  claim  to  an  easement  within  the 
Bieanin^  of  this  section.     {lb, ) 

U  hss  been  decided  under  the  statute  2  &  8  Will.  4,  c.  71,  that  an  ei^oy-  The  ease  of 
ment  iA  twenty  yeara,  which  cannot  give  a  good  title  against  all  having  *'^'  ^*  ^**^^^^ 
wtates  in  the  lands  in  question,  will  not  confer  any  title  at  all,  even  as  be-  Son  of  Se  above 
t«een  the  parties  having  partial  interests  under  leases.  In  an  action  on  MotiQiu 
die  case  for  obstructing  a  way  claimed  from  a  wharf,  in  a  close  called  CHS* 
meadow,  through  Eacham  meadow,  over  the  locus  in  quo,  called  the  Acre, 
where  the  obstruction  took  place,  into  a  public  highway,  it  appeared  that 
Cliff  and  Eacham  meadows  were  held  under  the  Bishop  of  Worcester  by  a 
lease  for  three  lives,  granted  in  1805.  In  1809  Roberts  purchased  the  lease- 
bold  interest  firosa  Davis,  and  began  to  make  bricks  in  Cliff  meadow,  and 
carried  them  through  Eacham  meadow  and  the  Acre  into  the  highway.  In 
1811  Dalton,  the  then  occnpier  of  the  Acre,  and  the  assignee  of  a  copyhold 
lease  for  fear  lives,  under  the  bishop  of  the  dose  called  Acre,  put  up  a  gate 
to  obstruct  Roberu  in  carrying  bricks.  Roberts  broke  it  down,  and  he  and 
the  plaintiff,  who  claimed  under  him,  continued  to  carry  bricks  over  the 
Acre,  without  interruption,  for  more  than  twenty  years,  when  the  defendant, 
claiming  as  assignee  of  the  bishop's  lease,  under  Dalton,  obstructed  the 
way,  and  for  that  obstruction  the  action  was  brought.  No  proof  was  given 
OB  either  side,  that  either  of  the  original  leases  had  been  surrendered,  and 
therefore  the  case  was  considered  as  if  both  had  continued  to  the  time  of 
the  obstruction.  The  jury  found,  first,  that  they  would  not  presume  any 
gram  of  right  of  way  by  the  bishop ;  and  secondly,  that  the  plaintiff  Roberts 
had  actually  enjoyed  the  way  without  interruption  for  more  than  twenty 
years,  and  the  only  question  was,  whether  such  an  enjoyment  gave  to  the 
plsintiff  a  right  of  way  over  the  defendant's  close,  so  as  to  enable  him  to 
maintain  the  action,  which  question  depended  upon  the  construction  of  the 
above  act,  particularly  the  second  section.  Parke*  B.,  in  giving  the  judg- 
ment of  the  court,  after  stating  the  second  section  of  the  act,  said,  "  In 
order  to  establish  a  right  of  way,  and  to  bring  the  case  within  this  section, 
It  ■use  l>e  proved  that  the  claimant  has  enjoyed  for  the  tuil  period  of  twenty 
years,  and  that  he  has  done  so  *  a»  of  right,'  for  that  is  the  form  in  whicn 
oy  section  5,  (poti,  p.  21,)  such  a  claim  must  be  pleaded,  and  the  like  evi- 
dence wou|d  have  been  required  before  this  statute,  to  prove  a  claim  by 
prescription  or  non-existing  grant.  Therefore,  if  the  way  shall  appear  to 
have  been  enjoyed  by  the  claimant,  not  openly,  and  in  the  manner  that  a 
person  rightfully  entitled  would  have  used  it,  but  by  stealth,  as  a  trespasser 
would  have  done ;  if  he  shall  have  occasionally  asked  the  permission  of  the 
occupier  of  the  land,  no  title  would  be  acquired,  because  it  was  not  enjoyed 
'  as  of  right.'  For  the  same  reason  it  would  not,  if  there  had  been  unity  of 
poaeession  during  all  or  pairt  of  the  time ;  for  then  the  claimant  would  not 
have  efijoyed,  '  as  of  right,'  the  *  easement,'  but  the  soil  itself.  So  it  must 
have  been  enjoyed  '  without  interruption.'  Again,  such  a  claim  may  be 
defeated  in  any  other  way  by  which  the  same  is  now  liable  to  be  defeited  ; 
that  is,  by  the  same  means  by  which  a  similar  claim,  arising  by  custom, 
prescription,  or  grant,  would  now  be  defeasible ;  and  therefore  it  may  be 
answered  by  proof  of  a  grant  or  of  a  licence  written  or  parol  for  a  limited 
period,  comprising  the  whole  or  part  of  the  twenty  years,  or  of  the  absence 
sr  ignorance  of  the  parties  interested  in  opposing  the  claim,  and  their 
sgcnts,  during  the  whole  time  that  it  was  exercised.  So  far  the  construc- 
tiaa  of  the  act  is  clear,  and  this  enjoyment  of  twenty  years  having  been  un- 
intemipied,  and  not  defeated  on  any  ground  above  mentioned,  would  give 
a  good  title ;  but  if  the  enjoyment  take  place  with  the  acquiescence  or 
isdies  of  one  who  is  tenant  for  life  only,  the  question  is,  what  is  its  effect, 
Becording  to  the  true  meaning  of  the  statute  ?  Will  it  be  good  to  give  a 
light  against  the  see,  and  against  those  claiming  under  it  by  a  new  lease,  or 
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2  4*  3  ^^*  4*    only  as  against  the  termor  and  his  assigns  during  the  continuance  of  the 

c.  71,  t.  2.       term  ?  or  will  it  be  altogether  invalid  ?     In  the  first  place,  it  is  quite  clear 

J  ,  ^ — -«^^       that  no  right  is  gained  against  the  bishop.  Whatever  construction  is  put  on 

jing    T.         er.  ^^^  geventh  section,  (see  post,  p.  26,)  it  admiu  of  no  doubt  under  the 

eighth  (see  post,  p.  28.)     It  is  quite  certain,  that  an  enjoyment  of  forty 

years  instead  of  twenty,  under  the  circumstance  of  this  case,  would  have 

given  no  title  against  the  bishop,  as  he  might  dispute  the  right  at  any  time 

within  three  years  after  the  expiration  of  the  lease ;  and  if  the  lease  for  life 

be  excluded  from  the  longer  period,  as  against  the  bishop,  it  certainly  must 

from   the  shorter.     Therefore,  there  is  no  doubt  but  that  possession  of 

twenty  years  gives  no  title  as  against  the  bishop,  and  cannot  affect  the 

right  of  the  see. 

*'  The  important  question  is,  whether  this  enjoyment,  aa  it  cannot  ^ve  a 
title  against  all  persons  having  estates  in  the  lociu  in  quo,  gives  a  title  aa 
against  the  lessee  and  the  defendant  claiming  under  him,  or  not  at  all  ? 
We  have  had  considerable  difficulty  in  coming  to  a  conclusion  on  this 
point ;  but  on  the  fullest  consideration  we  think  that  no  title  at  all  is 
gained  by  a  user  which  does  not  give  a  valid  title  against  all,  and  per- 
manently affect  the  see. 

*'  Before  the  statute  this  possession  would  indeed  have  been  evidence  to 
support  a  plea  or  claim  by  non-existing  grant  from  the  termor  in  the  Iocum 
in  quo  to  the  termor  under  whom  the  plaintiff  claims,  though  such  a  claim 
was  by  no  means  a  matter  of  ordinary  occurrence ;  and  in  practice  the 
usual  course  was  to  state  a  grant  by  an  owner  in  fee  to  an  owner  in  fee. 
(See  sect  5  of  the  net,  pott,  p.  21.)  But  we  think  that  since  the  statute 
such  a  qualified  rigrht  is  not  given  by  an  enjoyment  for  twenty  years.  For 
in  the  first  place,  the  statute  is  for  the  shortening  the  time  of  preicriptumt 
and  if  the  periods  mentioned  in  it  are  to  be  deem^  new  times  of  prescrip- 
tion, it  must  have  been  intended  that  the  ei^oyment  for  those  periods 
should  give  a  good  title  against  all,  for  titles  by  immemorial  prescription 
are  absolute  and  valid  against  all.  They  are  such  as  absolutely  bind  the 
fee  in  the  land.  In  the  next  place,  the  statute  nowhere  contains  any  in- 
timation that  there  may  be  different  classes  of  rights  qualified  and  absolute, 
valid  as  to  some  persons  and  invalid  as  to  others. 

"  From  hence  we  are  led  to  conclude,  that  an  enjoyment  of  twenty  years, 
if  it  give  not  a  good  title  against  all,  gives  no  title  at  all ;  and  as  it  is  clear 
that  this  enjoyment,  whilst  the  land  was  held  by  a  tenant  for  life,  cannot 
affect  the  reversion  in  the  bishop  now,  and  is  therefore  not  good  as  against 
every  one,  it  is  not  good  against  any  one,  and  therefore  not  against  the 
defendant.  This  view  of  the  case  derives  confirmation  from  the  7di  section. 
(See  post,  p.  26.)  This  section,  it  is  to  be  observed,  in  express  terms  ex- 
cludes the  time  that  the  person  (who  is  capable  of  resisting  the  claim  to  the 
way)  is  tenant  for  Itfe ;  and  unless  the  context  makes  it  necessary  for  us, 
in  order  to  avoid  some  manifest  incongruity  or  absurdity,  to  put  a  different 
construction,  we  ought  to  construe  the  words  in  their  ordinary  sense. 
That  construction  does  not  appear  to  us  to  be  at  variance  with  any 
other  part  of  the  act,  nor  lead  to  any  absurdity.  During  the  period  of 
a  tenancy  for  life,  the  exercise  of  an  easement  will  not  affect  the  fee ;  fa 
order  to  do  that,  there  must  be  that  period  of  enjoyment  against  the  owner 
of  the  fee. 

**  The  conclusion,  therefore,  at  which  we  have  arrived  is,  that  the  statute 
in  this  case  gives  no  right  from  the  enjoyment  that  has  taken  place  ;  and 
as  sect.  6  forbids  a  presumption  in  favour  of  a  claim  to  be  drawn  from  a  less 
period  than  that  prescribed  by  the  statute,  and  as  more  than  twenty  years 
IS  required  in  this  case  to  give  a  right,  the  jury  could  not  have  been  directed, 
to  presume  a  grant  by  one  of  the  termors  to  the  other  by  the  proof  of  pos« 
session  alone.  Of  course  nothing  that  has  been  said  by  the  court,  and  cer- 
tainly nothing  in  the  statute,  will  prevent  the  operation  of  an  actual  grant 
by  one  lessee  to  the  other,  proved  by  the  deed  itself,  or  upon  proof  of  its 
loss  by  secondary  evidence  ;  nor  prevent  the  jury  from  taking  this  pcwses* 
sion  into  consideration,  with  other  circumstances,  as  evidence  of  a  grant 
which  they  may  still  find  to  have  been  made,  if  they  are  satisfied  that  it 
was  made  in  point  of  fact"     It  was  therefore  decided  that  the  plaintiff  v 
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not  entitled  to  recover,  and  a  nonsuit  was  entered.    {Bright  v.  Walker,  4    2  4-8  Will,  4, 
Tynr.  508,  513  ;  1  Cr.^  Meea.  &  Rose  211,  228.)  c.  71.  s.  2. 

A  lease  was  made  in  1775,  by  A.  to  B.,  which  comprised  two  closes,  

Blackacre  and  Whiteacre.  A  will  was  subsequently  built  on  Blackacre, 
which  iras  supplied  by  a  stream  through  Whiteacre;  and  S.,  a  tenant  of  the 
mill  imder  B.,  and  subsequent  tenants,  enjoyed  this  right  of  water  from 
1818.  in  1836,  C,  who  was  entitled  to  the  reversion  expectant  on  B/s 
leaic,  appointed  Whiteacre  to  K.  for  life  from  the  expiration  of  that  lease, 
retainujg  Blackacre.  The  lease  of  1776  expired  in  April,  1840.  K.,  in  1841, 
demised  Whiteacre  to  the  defendant;  and, in  1843,  C.  demised  Blackacre  to 
the  plaintiff,  with  the  right  to  water  sufficient  for  the  mill  as  enjoyed  by  S. 
In  ao  action  for  the  diversion  of  the  water,  commenced  in  June,  1860,  there 
vas  evidence  of  uninterrupted  enjoyment  from  1818  to  1860;  it  was  held 
that,  as  during  the  lease  of  1775  there  was  a  unity  of  possession  in  B.,  the 
enjoyment  by  his  tenant  pending  that  lease  was  not  an  enjoyment  '*  as  of 
right"  within  the  meaning  of  this  act  (  Wilson  v.  Stanley^  12  Ir.  Com.  Law 
Bep.,  N.  S.  345.)  It  was  held  also,  that  the  user  for  more  than  twenty 
years  since  April,  1840,  conferred  no  title  to  the  easement  under  this 
tectioo,  the  reversion  of  the  servient  tenement  during  that  period  being 
vested  in  the  tenant  for  life.  (lb.)  Pigott,  C.  B.,  said,  that  according  to 
the  exposition  of  this  statute  in  Bright  v.  Walker,  two  results  follow  from  its 
enactments,  first,  a  presumptive  title  founded  on  a  presumed  grant  cannot 
now  be  established  at  all  b^  proof  of  long  uninterrupted  possession  ;  and 
secondly,  the  presumptive  title  which  the  statute  has  given  the  means  of 
establishing  can  only  be  applied  where  the  enjoyment  has  been  such  as  to 
taod  all  estates,  comprising  the  whole  fee  simple  in  the  servient  tenement. 
(i».  p.  351.) 

To  support  a  plea  framed  on  the  2nd  section  of  this  statute,  of  a  right  of  Bridtnceof  user, 
way  enjoyed  for  forty  years,  evidence  may  be  given  of  user  more  than  forty 
years  back.  If  evidence  of  user  beyond  forty  years  were  to  be  excluded,  it 
might  be  that,  after  the  case  had  been  esublished  as  far  as  thirty  eight 
years  back,  a  discontinuance  of  proof  might  occur  as  to  the  two  or  three 
preceding  years,  and  the  party  might  fail  because  he  was  unable  to  carry 
bis  case  on  without  going  to  the  distance  of  forty- one.  {Lawton  v.  Langley, 
4  Ad.  &  Ell.  890.) 

A  plea  of  forty  or  twenty  years'  user,  under  the  2nd  and  4th  sections 
of  thts  statute,  is  not  supported  by  proof  of  a  user  from  a  period  of  fifty 
^ean  before  the  commencement  of  the  action  down  to  within  four  years  of 
It;  and  if  the  evidence  go  no  further  there  is  no  case  for  the  jury.  In  an 
actioQ  of  trespass  quare  clausum /regit  the  defendant  pleaded  a  right  of  way 
ht  twenty  and  forty  years  respectively,  under  the  second  section.  Evidence 
was  given  of  user,  in  support  of  these  pleas,  more  than  fifty  years  ago,  but 
there  was  a  failure  to  show  that  the  user  continued  for  the  last  four  or  five 
years  before  the  commencement  of  the  action.  A  verdict  was  found  for  the 
plaintiflT:  on  motion  for  a  new  trial  the  rule  was  refused.  {Parker  v. 
MUckell,  S  P.  &  Dav.  655  ;  11  Ad.  &  £11.  788.)  This  was  considered  a 
correct  decision.  Pleas  of  twenty  and  forty  years'  user  respectively  under 
dus  act  are  not  supported  by  proof  of  user  for  forty  years  and  upwards 
before  the  commencement  of  the  action  to  within  fourteen  months  of  it. 
Some  act  of  user  must  be  shown  to  have  been  exercised  in  the  year  in 
which  the  action  was  brought.  {Lowe  v.  Carpentert  6  Exch.  825.)  And 
iWlr«,  B.,  intimated  that  some  act  of  user  ought  to  be  shown  to  have  been 
oerc^ed  in  the  year  in  which  the  action  was  brought.  {lb.  See  post, 
I.  6.  p.  26,  n.  (w).) 

If  there  be  ten  years'  enjojnnent  of  a  right  of  way,  and  then  a  cessation 
nder  a  temporary  agreement  for  another  ten  years,  yet  this  may  be  a 
niScient  enjoyment  of  the  old  right  for  twenty  years  to  make  it  indefeasible 
■Bder  this  statute,  for  the  agreement  to  suspend  the  enjoyment  of  the  right 
4ics  not  extin^ish  it,  nor  is  it  inconsistent  with  the  right.  {Payne  v. 
tkJJen,  I  M.  Sc  Hob.  383.)  To  a  plea  of  forty  or  twenty  years'  enjoy- 
•est  of  a  way,  a  licence,  if  it  cover  the  whole  time,  must  be  pleaded. 
{KdtU  V.  Brown,  4  Ad.  &  Ell.  369.)  But  a  parol  or  other  licence,  given 
nd  acted  on  during  the  forty  or  twenty  years,  may  be  proved  under  a  general 
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2  4*  8  WUL  4,   triTene  of  the  enjo^ent  as  of  right ;  and  this,  whether  such  licence  he 
c.  71 1  «.  2.       granted  for  a  single  time  of  using,  or  for  a  definite  period.    (76.)    It  seems, 

that  where  issue  is  joined  on  the  allegation  of  an  interruption  acquiesced 

in,  the  party  alleging  the  interruption,  having  proved  a  non-user  during 
part  of  the  time,  may,  in  order  to  show  that  such  non-user  was  not  a 
voluntary  forbearance,  give  evidence  that,  two  years  before  the  non-user 
commenced,  the  party  claiming  the  way  paid  a  consideration  for  being 
allowed  to  use  it.    (lb,) 

A  right  claimed  under  this  act  can  only  be  co-extensive  with  the  user ; 
and  an  issue  on  a  plea  justifying  under  such  a  right  is  an  issue,  not  upon 
the  right,  but  the  user,  and  diflfers  therefore  from  an  issue  or  a  right  claimed 
by  prescription.    {Damet  v.  mUiaau,  16  Q.  B.  546.) 

To  an  action  for  entering  and  passing  over  the  plaintiff's  close,  the  de- 
fendant pleaded  a  right  of  way  from  time  immemorial,  and  an  user  for  forty 
years  and  twenty  years.  An  user,  in  fact,  for  more  than  forty  years  was 
proved.  In  1839  all  ways  not  set  out  in  an  award  were  extinguished  by  an 
act  of  parliament,  and  this  way  was  not  set  out :  it  was  held,  that  it  could 
not  be  presumed  from  the  user  that  the  award  was  otherwise  than  properly 
made,  and  that  less  than  twenty  years  having  elapsed  since  the  awara,  no 
right  had  been  gained  under  this  section.  {Holden  v.  Tilleyt  1  F.  &  F.  650.) 
Rroliestlon  to  To  an  action  of  trespass  quarg  clausum  fregit^  the  defendant  pleaded  a 

**?  liSuidf^'  "**'  "8^*^  of  ^*y  awow  'he  locut  in  quo  for  the  occupiers  of  B.  field,  on  foot  and 
iiaer  Mofrilht  ^*^  cattle  and  carriages,  enjoyed  as  of  right  and  without  interruption  for 
and  without  in-  twenty  years  before  the  commencement  of  the  suit  under  this  sutute.  The 
temiption.  replication  traversed  so  much  of  the  alleged  right  of  way  as  was  claimed  to 

be  used  with  carriages,  and  as  to  the  residue  of  the  plea,  set  forth  an  act  of 
parliament  (the  Trent  Navigation  Act,  23  Geo.  3,  c  48),  under  which  the 
Trent  Navigation  Company,  before  the  commencement  of  the  twenty  years, 
made  a  haling*  path  for  towing  vessels  along  the  river  across  the  loau  in  quo 
into  B.  field ;  that  afrer  the  commencement  of  the  twenty  years,  under  the 
powers  of  another  act  of  parliament  (The  Dunham  Bridge  Act,  1 1  Geo.  4, 
c.  66)t  another  haling-path  was  set  out  nearer  to  the  river,  but  also  across 
the  locus  in  quo  and  into  B.  field,  and  that  thereupon  the  navigation  com- 
pany abandoned  the  former  haling-path,  which  thenceforth  ceased  to  be 
used  as  such ;  that,  before  and  at  the  commencement  of  the  twenty  years 
the  occupiers  of  B.  field  used  and  enjoyed  as  of  right  and  without  interrup- 
tion, by  virtue  and  under  the  provisions  of  the  first  act  of  parliament,  a  way 
along  the  first-mentioned  haling-path  across  the  locut  in  quo  on  foot  and 
with  cattle,  which  right  of  way  ceased  and  determined  on  the  abandontnent 
of  that  haling-path ;  but  that,  from  that  time  luitil  the  commencement  of 
suit,  the  occupiers  of  B.  field,  claiming  right  to  the  way  as  a  continuation 
of  the  right  before  enjoyed  by  them  under  the  act  of  parliament,  continue 
to  use  the  same  way,  which  way,  and  the  use  and  enjoyment  thereof  along 
the  haling-path  as  aforesaid,  is  the  same  way  and  the  same  use  and  enjoy- 
ment thereof  as  in  the  plea  mentioned,  except  as  to  the  user  with  carriages. 
It  was  held,  on  demurrer,  that  the  replication  was  good,  that  it  disclosed  fiicts 
showing  that  the  defendant's  user,  although  as  of  right  and  without  interrup- 
tion  during  the  twenty  years,  within  the  meaning  of  the  2nd  and  5th  sections 
of  this  statute,  was  not  such  as  would,  previously  thereto,  have  been  sufficient 
to  prove  a  claim  by  prescription  or  non-existing  grant;  and  that  those  facts 
must  be  replied  specially,  and  could  not  have  been  given  in  evidence  under 
a  traverse  of  the  nght  of  way  alleged  in  the  plea.  [Kinloch  v.  Neville,  6  Mees. 
&  W.  795.)  Alderton,  B.,  said,  "  If  a  parol  permission  extends  over  the 
whole  of  the  twenty  years,  the  party  enjoys  the  way  as  of  right  and  without 
interruption  for  the  twenty  years ;  not  so,  if  the  leave  given  be  from  time  to 
time  within  the  twenty  years.  The  5th  section  creates  the  difficulty.  The 
act,  however,  does  not  alter  the  nature  of  the  right  necessary  to  give  a  legal 
title.  The  party  who  avers  the  right  must  mean  such  as  could  be  infer^d 
to  exist  by  custom,  prescription  or  non  existing  grant ;  and  the  other  party 
must  show,  in  his  answer,  that  there  is  no  right  of  that  nature.  Here  the 
replication  states,  that  within  twenty  years  before  the  commencement  of  the 
suit,  the  haling-path  was  shifted,  and  the  previous  one  abandoned.  If  so, 
according  to  the  act  of  parliament,  the  defendant's  right  to  uae  it  ceased* 
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80  that  the  repKcation  tbows  that  the  defendant  could  not  have  exerciaed   2^9  WUU  4, 
the  right  either  by  custom,  prescriptioD  or  grant,  and  is  therefore  sufiBcient.*'      c  7I9  «•  2. 

L«?e  was  given  to  amend,  by  pleading  that  the  defendant  had  enjoyed  the 

right  for  fonv  years.     {Kinlock  y.  Neville,  6  Mees.  &  W.  806.) 

It  seems  that  under  the  2nd  section  of  this  act,  prescription  for  a  right, 
erery  year,  and  at  all  times  of  the  year,  to  put  and  turn  the  party's  cattle 
into  and  upon  a  certain  close,  is  too  vague,  and  may  be  demurred  to.  If 
there  be  no  demurrer,  and  the  issue  on  such  plea  be  tried,  the  party  pre- 
teribing  and  relying  on  the  2nd  section  must  gpve  proof  applicable  to  some 
definite  easement.  And  he  will  fail  if  the  evidence  entitle  him  not  to  an 
esiemeot,  but  to  a  profit  k  frendre.   (Bailey  v.  Jppletford,  8  Ad.  dc  Ell.  161.) 


III.  Lights. 

3.  When  the  access  and  use  of  light  (t)  to  and  for  any  dwel-  ciaim  to  the  me 
fing-house,  workshop  or  other  buildings  shall  have  been  actually  fOT^tentJ^;^ 
enjoyed  therewith  for  the  full  period  of  twenty  years  without  indefmiwe. 
iDtoTupdoDy  the  right  thereto  snail  be  deemed  absolute  and  in-  SJjTUraby  *** 
defeasible,  any  local  usage  or  custom  to  the  contrary  notwith-  ooniwit. 
standing,  unless  it  shall  appear  that  the  same  was  enjoyed  by 
some  consent  or  agreement,  expressly  made  or  given  for  that 
purpose  by  deed  or  writing  (k). 

(1)  See  note  on  law  of  lights,  post. 

It  is  to  be  observed  tliat  the  actual  enjoyment  required  by  this  section  Period  of  enjoy. 
Bmit  be  for  twenty  years,  without  interruption,  but  it  is  not  necessary  for  ni«nt,  twenty 
the  enjoyment,  as  in  the  case  of  profits  a  prendre  under  the  first  section,  and  £JS™ulSi*' 
of  easements  under  the  second  section,  tha^  it  sl^ould  be  had  by  any  pereon 
'     Hrjk/  Ihereta, 


[k)  To  a  declaration  for  obstructing  ancient  lights,  the  defendant  pleaded 
the  custom  of  .London  to  build  on  ancient  foundations  to  any  height ;  that  the 
defendant  was  possessed  of  an  ancient  messuage  adjoining  the  plaintiffs'  pre- 
■uses,  and  towards  which  the  windows  mentioned  in  the  declaration  looked, 
aod  that  pursuant  to  the  custom  he  built  thereon,  and  thereby  unavoidably  a 
little  obscured  the  plaintifis'  windows.  To  this  plea  the  plaintifis  replied 
that  the  access  of  light  and  air  to  the  windows  in  question  had  been  enjoyed 
as  of  right  and  without  interruption  by  the  respective  occupiers  of  the 
plsintifis'  messiiage  for  and  dunng  the  full  period  of  twenty  years  before 
tfae  said  obstruction,  and  for  and  during  the  full  period  of  twenty  years  next 
before  the  commencement  of  a  suit  (or  action)  wherein  the  plaintifis'  claim  in 
this  action  and  to  the  said  access  and  use  of  light  and  air  was  and  is  brought 
io  qoestioiu  It  was  held,  Williams,  J.,  dissenting,  that  the  twenty  years'  en- 
jeysieot  of  the  access  and  use  of  light  to  a  dwelling-house,  &c.,  under  the  3rd 
aaid  4ch  sections  of  this  act,  is  taken  to  be  the  period  next  before  some  action 
sr  suit  wherein  the  claim  shall  have  been  brought  in  question,  and  conse- 
foeatly  that  the  replication  was  good.  {Cooper  v.  Hubbuek,  12  C.  B.,  N.  S. 
456 ;  9  Jur.,  N.  S.  576,)  The  custom  to  rebuild  to  any  height  upon  ancient 
fNBBdations  in  the  city  of  London  is  destroyed  by  this  act.    {lb.) 

According  to  this  section,  a  claim  to  the  use  of  light  could  not  have 
been  established  unless  it  had  been  actually  enjoyed  for  the  full  period  of 
tawBty  years  before  the  comntenceroent  of  the  action,  but  if  there  has  been 
m  CDJoyment  for  nineteen  years  and  a  fraction,  and  then  an  interruption 
i  place,  the  right  may  be  established  at  the  end  of  the  twentieth  year, 
leh  as  the  interruption,  under  the  4th  section,  in  order  to  defeat  the 

,  years'  user,  must  have  been  acquiesced  in  or  submitted  to  for  a 
year,     {FUght  v.  Thomas,  11  Ad.  &  £11.  688;   3  P.  &  Da  v.  442, 

ed  by  House  of  Lords,  1  West.  671 :  6  Jur.  811 ;  8  CL  &  Fin.  231. 
9m  pott,  p.  20.)    Lord  Casi^U,  C.  J.»  observed,  **  The  decision  in  Flight 
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2  4"^  ff^U*  4,    V.  Thmoi  may  establish  conclusiTely  that,  when  an  easement  has  once  been 
c.  71»  i.  8*       eqjoyed  as  of  right,  such  enjoyment  must  be  taken,  for  the  purposes  of  the 

act,  to  continue  though  interrupted,  unless  the  interruption  be  acquiesced 

in  for  a  year.     But  I  do  not  think  that  any  member  of  this  court  is  inclined 
to  go  beyond  that  decision.*'     ( 1 7  Q.  B.  272. ) 

The  period  of  twenty  years'  ei^o^ment,  which  confers  a  riffht  for  the 
access  of  light  under  this  section,  is  by  the  4th  section  of  this  act  the 
period  of  twenty  years  next  before  any  suit  or  action  wherein  the  claim  to 
the  right  was  brought  into  question,  and  is  not  limited  to  the  period  of 
twenty  years  next  before  the  pending  suit  or  action.  (Cooper  ¥.  Hubtmek,  12 
C.  B.,  N.  S.  466 ;  31  L.  J.,  C.  P.  823 ;  9  Jur.,  N.  S.  576.) 

This  section  of  the  act  is  retrospective,  so  that  the  right  to  the  access  of 
light  and  air  may  be  acquired  by  virtue  of  an  enjoyment  prior  to  the  passing 
of  the  act.  (Simper  v.  Foley,  2  Johns.  &  H.  555.)  An  union  of  the  ownership 
of  the  dominant  and  of  the  servient  tenements  for  different  estates  does  not 
extinguish  an  easement  of  this  description,  but  merely  suspends  it  so  long 
as  the  union  of  ownership  continues,  and  upon  a  severance  of  the  ownership 
the  easement  revives.  (lb.)  Where  a  right  to  an  easement  of  (his  de- 
scription is  acquired  against  an  owner  of  a  leasehold  interest  in  the  servient 
tenement  it  is  acquired  also  against  the  owner  of  the  reversion.    (lb.) 

This  section  converts  into  a  right  such  an  enjoyment  only  of  access  of  lifht 
over  contiguous  land  as  has  been  had  for  twenty  years  in  the  character  qfan 
easement,  distinct  from  the  enjoyment  of  the  land  itself,  and  the  statute 
places  this  species  of  negative  easement  on  the  same  footing  in  this  respect 
as  those  positive  easements  provided  for  by  the  other  sections.  (Harbidge 
V.  Warwick,  3  Exch.  662.) 

The  plaintiff  and  the  defendant  occupied  houses  adjoining  each  other  as 
tenants  under  leases,  both  of  which  were  panted  by  the  same  lessor  on  the 
same  day  and  both  expiring  at  the  same  time.  The  defendant,  by  building 
on  his  own  premises,  obstructed  a  window  in  the  house  of  the  plaintiff. 
Though  the  latter  had  had  uninterrupted  enjoyment  of  light  and  air  for  more 
than  twenty  years,  it  was  held  that  the  circumstance  of  the  two  houses 
being  held  under  the  same  landlord  and  for  the  same  term  did  not  prevent 
the  one  tenant  from  acquiring  an  indefeasible  right  to  light  as  against  the 
other.  iPrewen  v.  PhiUips,  1 1  C.  B.,  N.  S.  449 ;  7  Jur.,  N.  S.  1246 ;  30  L.  J., 
C.  P.  366.)  The  judgment  of  the  court  in  this  case  was  founded  upon 
TruMcott  V.  Merchant  Taylor t*  Company  (11  Exch.  866),  in  which  case 
Coleridge,  J.,  said,  p.  863 :  **  In  this  case  the  Court  of  Exchequer  gave 
judgment  for  the  plaintiffs  below,  without  argument,  on  the  authority  of 
The  Sailers'  Company  v.  Jay  (3  Q.  B.  109).  llie  only  question  is,  whether 
that  case  was  rightly  decided.  That  depends  on  the  construction  of  the 
8rd  section  of  the  Prescription  Act,  which  is  addressed  merely  to  the  access 
of  light.  That  section  seems  to  me  to  simplify  and  almost  new-found  the 
mode  of  acquiring  the  right  to  the  access  of  light  It  founds  it  on  actual 
enjoyment  for  the  full  period  of  twenty  years  without  interruption,  unless 
that  enjoyment  is  shown  to  have  been  by  consent  or  agreement  expressly 
made  by  deed  or  writing,  thus  putting  the  right  on  a  simple  foundation  and 
with  the  simplest  exception."  And  Cresswell,  J.,  said :  *'  In  the  course  of 
legislation  then  and  since,  parliament  has  been  actuated  by  a  desire  to  settle 
titles  and  rights.  One  object  of  the  Prescription  Act  was  to  shorten  the 
time  by  which  persons  who  had  the  access  and  use  of  light  could  acquire  aa 
absolute  right  to  it.  The  8rd  section  does  not  say  when  the  access  and 
use  of  light  shall  have  been  enjoyed  as  of  right,  because  every  person  has  a 
right  to  so  much  light  as  can  come  in  at  his  window.  The  Prescription 
Act  brought  this  to  a  simple  question ;  it  says  that  after  twenty  years'  enjoy- 
ment wimout  interruption  the  right  shall  be  deemed  absolute  and  inde- 
feasible." In  Sailers*  Company  v.  Jay  (3  Q.  B.  109)  and  Truscott  v.  Mer^ 
chant  Taylor^  Company  (11  Exch.  866)  it  had  been  held,  that  an  enjoyment 
of  light  for  twenty  years  next  before  the  suit  confers  an  indefeasible  right 
under  this  section,  notwithstanding  the  local  custom  of  London  (confirmed 
by  acts  of  parliament)  that  house  walls  might  be  raised  to  any  height  ir 
upon  the  ancient  foundations ;  but  if  an  action  for  obstructing  the  light 
were  delayed  till  after  the  obstruction  had  continued  for  a  year,  the  claimaat 
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odd  not  rely  opon  this  act,  not  having  enjoyed  the  light  for  twenty  years    2  4*  8  WUi,  4, 
oext  beicre  the  suit.     See  sect.  4,  and  the  custom  would  in  that  case  prevail.      e.  71, «.  3. 

Mere  payment  of  rent  by  the  occupier  of  a  house  for  the  use  of  lights  is  

not  so  iDiemiption  of  the  eniovment  within  this  section.  {Plastereri*  Com- 
frnif  ?.  Paruk  Clerks  Company  (in  error),  6  Exch.  630:  Id  Jur.  965 ;  20 
L  J.,  Exch.  Ch.  362.)  The  occupier  of  a  house  paid  an  annual  stim,  under 
•  parol  agreement,  to  the  owner  of  the  adjoining  land  for  the  liberty  of 
keeping  the  windows  open,  which  looked  upon  the  land,  and  continued  in 
inch  active  enjoyment  for  twenty  years.  It  was  held,  on  error,  in  an  action 
I7  the  occapier  against  the  owner  of  the  acfjoining  premises  for  an  obstnic- 
tioo  to  bis  lights,  that  the  payment  so  made  was  no  evidence  of  an  inter- 
nipdon  of  the  enjoyment  within  this  section.    (76.) 

An  actual  enjoyment  of  light  for  twenty  Years,  even  under  a  permission  Terbal  Ucsaee. 
fgtollv  asked  for  the  occupier  of  a  housef  and  given  by  the  person  having 
t  right  to  obstruct,  ia  sufficient  to  confer  a  right  under  this  section.     {Lon- 
te  {Muftr)  ^.  Y.  Pewierers*  Company,  2  M.  &  Rob.  409.) 

By  the  costoro  of  London,  which  is  stated  in  the  case  of  WynttanUy  ▼.  Custom  of 
let  (2  Swanst.  339,  340),  an  occupier  of  a  house  there  had  not  an  absolute  l^oDdoa. 
property  in  the  enjoyment  of  his  share  of  light,  whatever  it  might  be,  but 
tbe  owner  of  the  adjoining  house  or  site  of  houses  might  build  to  any  height, 
and  to  the  obstruction  of  his  light,  unless  he  was  precluded  by  some  writing 
between  them.  And  the  custom  was  not  repealed  mertly  by  the  Ungth  ^ 
time  daring  which  one  party  enjoyed  and  the  other  acquiesced  in  such 
enjoyment  (2  Swanst.  341.  See  Privilegia  Londoni,  p.  101,  cited  Mood. 
&  MaJk.  351 :  and  see  Godb.  183 ;  Yelv.  215 ;  1  Bulstr.  115 ;  Com.  R.  278 ; 
1  Burr.  248;  3  Carr.  &  P.  317 ;  ShadweU  v.  Hutckinton,  8  C.  &  P.  615 ;  M. 
&M.350;  2B.&  Ad.  97.) 

This  section  extends  to  the  custom  of  the  city  of  London,  authorizing  one . 
Bckhboor  to  obstruct  the  access  of  light  to  another's  messuage,  &c.,  by  I 
bouding  on  an  ancient  foundation ;  therefore  in  an  action  for  building  so  i  ^ 
Si  to  (krken  windows  which  had  been  enjoyed  without  interruption  for' 
twenty  years,  the  custom  of  London  is  no  longer  a  defence.  {Salten*  Co. 
V.  Joy,  3  Q.  B.  109;  2  Gale  8c  D.  414.)  The  last  case  is  confirmed  by 
T^Mseoit  V.  Merchant  Taylort'  Co,,  11  Exch.  855;  2  Jur.,  N.S.  356;  25  Law 
J.,  Exch.  173.) 


IV.  Periods  how  to  be  computed. 

4.  Each  of  the  respective  periods  of  years  hereinbefore  men-  J^^JJl^^X^**"*** 
tiooed  shall  be  deemed  and  taken  to  be  the  period  next  before  deemed  those 
some  salt  or  action  wherein  the  claim  or  matter  to  which  such  JJ'ciimt'to*""* 
period  may  relate  shall  have  been  or  shall  be  brought  into  ques-  which  such 
tioD,  and  no  act  or  other  matter  shall  be  deemed  to  be  an  inter-  ?«**<>**•  "^^• 
mption  within  the  meaning  of  this  statute,  unless  the  same  shall 
Ittve  been  or  shall  be  submitted  to  or  acquiesced  in  for  one  year 
aAer  the  party  interrupted  shall  have  had  or  shall  have  notice 
thereof,  and  of  the  person  making  or  authorizing  the  same  to  be 
Bade(/). 

(/)  This  section  is  nothing  but  an  exposition  of  the  proof  required  to  Avennent  at  to 
oiabiifh  the  right.  {Jones  v.  Price,  3  Bing.  N.  C.  52.)     In  a  plea  under  this  •"J"y"*JSi5!!l°/* 
MttBte  H  is  sufficient  to  aver  an  user  of  the  right  for  thirty,  sixty,  twenty  or  ^^^il^ 
fctty  years,  according  to  the  nature  of  the  case,  next  before  the  commencement 
tt  the  suit,  and  it  is  not  necessary  to  allege  that  it  has  existed  for  forty 
ye«s  before  the  act  complained  of  in  the  declaration.    ( IVright  v.  WUliame, 
I  Tyr.  &  G.  375;  1  Mees.  &  W.  77 ;  Richarde  v.  Fry,  7  Ad.  &  Ell.  707.) 

8.  C 
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2  4*  8  WilL  4ff       Twenty  yean'  enjoyment  by  the  occupier,  in  order  to  give  right  under 
c.  71,  «.  4.       this  statute,  must  be  up  to  the  time  of  the  comwuncement  qftke  not,  not  up  to 

the  tivu  (^the  act  eowtplained  tf;  and,  consequently,  an  enjoyment  of  twenty 

years  or  more  before  that  act  (fives  only  what  may  be  termed  an  inchoate 
title,  which  may  become  complete  or  not  by  an  enjoyment  subsequent, 
according  as  that  enjoyment  is  or  is  not  continued  to  the  commencement  of 
the  suit.  This  apparent  absurdity,  arising  from  a  strict  construction  of  the 
act,  was  fiilly  considered  and  acted  on  in  the  two  cases  last  cited.  (Per 
Parkt,  B.,  Ward  ▼.  Robim,  U  Mees.  &  W.  242.)  As  it  is  impossible  that 
the  acu  of  user  should  continue  to  the  very  moment  of  action  brought,  or 
that  they  should  be  continued  within  a  week  or  month  of  that  time,  Parke, 
B.,  thought  that,  according  to  the  true  construction  of  the  statute,  some  act 
of  that  description  must  take  place  within  each  year.  (Lowe  v.  Carpenter, 
6  £xch.  882.) 

Although,  under  this  section,  no  interruption  will  prevent  a  right  from 
being  acquired  by  twenty  years'  user,  unless  it  has  been  acquiesced  in  fom 
whole  year,  yet  an  interruption  for  a  shorter  period  may  have  the  effect  of 
showing  that  the  eigoyment  never  was  as  of  right,  and  thereby  of  prevent* 
ing  a  right  being  acquired  under  the  first  section  of  this  act  {EaUm 
V.  Swamea  Waterworke  Co^  15  Jur.  675;  20  Law  J.,  Q.  B.  483:  17  Q.  B. 
267  i  ante,  p.  10.) 

How  time  Is  to  In  an  action  on  the  case  for  an  injury  alleged  to  be  done  to  the  interest  of 

be  computed.         the  plaintiff's  reversion  in  certain  closes  of  land,  the  defendant  pleaded  an 
user  for  forty  years  before  the  commencement  rf  lite  suit.    It  was  objected  that 
they  should  have  averred  the  user  for  the  alloUed  period  to  have  taken 
place  before  the  commission  of  the  act  complained  of;  and,  in  support  of 
this  objection,  it  was  argued,  that  the  court  could  only  look  upon  the  facts 
as  they  existed  at  the  time  the  act  complained  of  was  committed ;  that  it 
was  absurd  to  say  that  the  legality  of  an  act  must  be  ascertained,  not  by  the 
state  of  things  at  the  time  the  act  was  done,  but  by  something  that  occurs 
afterwards.    '*  If  a  literal  construction,"  it  was  contended,  **  is  to  be  put  on 
the  4th  section  of  the  statute,  an  enjoyment  of  500  years  would  give  no 
indefeasible  right«  because  the  user  is  required  to  be  during  a  period  *  next 
before  some  suit  or  action,  wherein  the  claim  or  matter  to  which  such 
period  may  relate  shall  have  been  or  shall  be  brought  in  question.'     The 
language  of  the  2nd  section  is  clear  of  all  doubt.     It  says  expressly  that  the 
claim  shall  not  be  defeated,  where  the  way  or  other  matter  has  been  actually 
enjoyed,  by  any  person  claiming  rij^ht  thereto,  without  interruption  for  the 
full  period,  &c.    If  the  computation  be  of  a  period  before  the  commence* 
ment  of  a  suit,  a  party  might  esublish  his  right,  although  during  the  last 
nine  months  of  the  forty  years  there  had  been  an  obstruction  to  which  he 
submitted ;  for  by  the  4tb  section  no  interruption  can  be  effectual  against 
the  user,  unless  acquiesced  in  for  a  year."    Lord  Jbinger^  C.  B.,  in  deliver- 
ing the  judgment  of  the  court,  said,  **  It  is  said  for  the  plaintiff,  that 
although  the  act  in  the  4th  section  expressly  states,  that  the  periods  of 
twenty  and  forty  yedrs  shall  be  deemed  and  taken  to  be  next  before  the 
commencement  of  some  suit,  wherein  the  claim  shall  have  been  brought  in 
question,  yet  that  this  enactment  must  be  construed  to  mean  that  the  period 
shall  be  those  years  next  before  the  act  complained  of,  on  account  of  the 
absurdities  and  inconveniences  to  which  a  literal  construetion  of  this  pro* 
vision  would  give  rise.     One  of  these  alleged  absurdities  and  inconye- 
niences  was,  that  no  good  title  could  arise  to  any  incorporeal  hereditament 
mentioned  in  the  statute  by  virtue  thereof,  unless  some  action  should  have 
been  brought  by  or  against  the  party  claiming  it;  to  which  may  be  added, 
that  one  action  could  not  perfect  the  title  to  the  right,  as  the  act  requires  an 
enjoyment  for  the  full  period  immediately  before  any  action.    Another  was, 
that  if  the  act  be  so  construed,  the  plea  justifying  under  such  a  right  must 
be  on  the  face  of  it  absurd,  as  each  of  the  pleas  in  question  is  sug^gested  to 
be,  for  each  justifies  an  act  done  at  a  particular  time  by  the  de^dant,  as 
being  then  lawful,  and  then  done  because  the  defendant  actually  enjoyed 
the  right  of  doing  the  same  thing  for  a  period  of  time  afterwards ;  so  that  it 
it  said  the  character  of  the  act,  whether  it  be  wrongful  or  rightful,  cannot 
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be  known  at  the  time  by  the  party  doing  it,  but  depends  upon  a  subsequent    24-8  mil  4, 
efent.    We  are  of  opinion,  however,  that  it  is  irapossible  to  construe  the       e,  71,  #.  4. 

*ctof  parliament  as  intending  that  the  periods  of  years  therein  mentioned  

»iwoW  terminate  at  a  different  time  from  that  fixed  in  express  and  positive 
terms.  If  the  words  of  the  statute  were  capable  of  being  modified,  so  as  to 
SToid  an  inconvenience  plainly  and  manifestly  arising  from  a  strict  con- 
itnirtion  of  them,  we  ought  to  do  so ;  but  here  the  words  are  precise  and 
nunbiguous,  and  the  mischief  suggested  is  perhaps  rather  apparent  than 
'w ;  and  moat  cases  of  grants  by  i^rescription  before  the  act  passed  were  of 
the  tame  nature,  and  the  validity  of  rights  gained  by  them  depended  much 
upon  the  mode  of  enjoyment,  until  that  action  was  brought  in  which  they 
«ine  in  quesdoo ;  and  with  respect  to  the  form  of  the  plea,  which  is  at 
first  sight  somewhat  incongruous,  it  is  to  be  observed  that  there  is  some- 
thing of  the  same  kind  of  incongruity,  though  by  no  means  to  the  same 
«ient,in  the  usual  mode  of  pleading  a  prescription,  which  states  'that 
•p"**  pq^op  seised  in  fee  from  time  whereof  the  memory  of  man  is  not  to 
Jhe  contrary,  until  and  at  the  time  when,  &c.,  and  from  thence  hitherto  hath 
had  and  enjoyed,  and  hath  been  used  and  accustomed  to  have  and  enjoy, 
and  still  ought  of  right  to  have  and  enjoy,*  a  particular  easement,  and  then 
JMtifies  the  act  done  by  reason  of  that  enjoyment,  which  enjoyment  is  both 
before  and  after  the  time  of  such  act.  It  appears  to  us,  that  the  statute  in 
question  intended  to  confer,  afker  the  periods  of  enjoyment  therein  men- 
Jooed,  a  right  from  their  first  commencement,  and  to  legalize  every  act 
done  ia  the  exercise  of  the  right  during  their  continuance."  The  court 
held  the  pleas  sufficient  in  point  of  law.  ( fFHght  v.  miliami,  1  Mees.  &  W. 
77,  98— loa  See  King  v.  /nhabHantt  qf  Calow,  8  Maule  &  S.  22.) 
In  esse  die  declaration  suted  that  the  plaintiff  was  lawfully  possessed  of 

•  mill,  and  by  reason  thereof  of  right  ought  to  have  and  enjoy  the  benefit  of 
me  wata-  of  a  watercourse,  which  ran  and  flowed  bv  means  of  a  weir  therein 
fncted  a  little  above  the  plaintiff's  mill,  being  kept  at  a  certain  height, 
onto  the  said  mill  of  the  plaintiff,  for  supplying  it  with  water  for  the  work. 
Jog  thereof;  and  complained  that  the  defendant  wrongfully  pulled  down  the 
weir,  and  placed  and  kept  it  at  a  lower  height  than  it  ought  to  have  been, 
&C.  The  defendant  pleaded  that,  before  and  at  limes  when,  &c..  he  was  the 
ocMpier  of  a  certain  close  adjoining  to  the  watercourse,  and  that  he  and  all 
others  the  occupiers  for  the  time  being  of  the  said  close,  for  twenty  years 
pext  before  the  commencement  of  the  suit,  enjoyed  as  of  right  and  without 
istermpdon  the  right  of,  from  time  to  time  as  occasion  required,  removing 
a  psrt  of  the  weir  and  placing  and  keeping  it  at  a  lower  height  than  the 
"wt,  to  such  a|i  extent  and  for  such  a  time  as  was  necessary  for  diverting 
eno^h  of  the  water  to  irrigate  the  said  close  ;  that  at  the  times  when,  &c., 
nT%ation  was  necessary  for  the  close ;  wherefore  the  defendant  removed 
*e  ttid  part  of  the  weir,  and  placed  and  kept  it  at  such  lower  height,  to 
soeb  an  extent  and  for  such  a  time  as,  and  no  more  or  longer  than  was 
nteesMary  for  diverting  the  water  for  the  irrigation  of  the  said  close,  qua 
*ni  eadem,  &c.  It  was  held,  that  this  plea  was  good  ;  that  it  was  not  an 
*gomentative  traverse  of  the  right  alleged  in  the  declaration,  inasmuch 
"itset  up  a  right  which,  under  this  statute,  was  not  complete  until  the 
•■Bawncement  of  the  suit,  and  therefore  was  not  inconsistent  with  the 
fWntiff*s  right  to  have  the  weir^t  a  greater  height  at  the  time  of  the  act 
complained  of.    (  Ward  v.  Rcbtns,  16  Mees.  &  W.  287.) 

The  intemiptioQ  which  defeats  a  prescriptive  right  under  2  &  8  Will.  4, 
^71,  U  an  adverse  obstruction,  not  a  mere  discontinuance  of  user  by  the 
csioBnt  hlmselC    (Carr  v.  Foster,  8  Q.  B.  581.    See  sect.  6,  post,  p.  26, 

^  lotermption  means  an  obstruction  by  the  owner  of  the  lonu  in  quo,  but  it  Intermptlon, 

*  to  amount  to  nothing  unless  acquiesced  in  for  a  year.  (Onley  v.  Gardiner,  vh»t. 
^Utes.  &  W.  497.)     A  party  filing  a  bill  to  establish  a  prescriptive  right 
iBdcf  this  act  must  show  that  there  was  not  an  interruption  for  one  year 
K^  the  time  of  filing  the  bill.    {Ennar  v.  Barwell,  2  Giff.  420,  421.) 

Where  an  obstruction  to  an  ancient  light  had  existed  more  than  twelve 
■•dis,  but  a  promise  had  been  given  to  remove  the  obstruction,  and  twelve 
^^'^1  had  not  elapsed  from  the  date  of  that  promise  before  proceedings 
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Enjoyment  for 
nineteen  yeus 
aud  a  fraction. 


Tntemiptlon  by 
natural  cause. 


Right  not  dia- 
proved  by 
Interruption. 


Prescription, 

were  taken,  it  was  held,  that  there  had  not  been  audi  an  interruption  of 
the  epjoyment  as  would  deprive  the  owner  of  the  light  of  his  remedy. 
(Gale  V.  Abbott,  8  Jur.,  N.  S.  987  ;  10  W.  R.  748.) 

A  claim  to  lights  may  be  obstructed  or  interrupted  by  the  erection  of  a 
hoarding  or  other  screen  by  the  owner  of  the  servient  tenement  The 
legislature  evidently  considered  the  passage  of  light — which  bears  a  very 
close  analogy  to  that  of  air — to  stand  upon  a  different  footing  from  the  other 
easements  with  which  it  had  been  dealing  in  the  preceding  section ;  and  if 
it  had  intended  to  extend  the  right  to  the  uninterrupted  passage  of  wind 
and  air,  it  would  have  done  so  in  express  terms.  (  Webb  v.  Bird,  10  C.  B., 
N.  S.  28S.     See  ante,  p.  6.) 

The  right  to  an  easement  which  has  been  enjoyed  for  nineteen  years  and 
a  fraction,  and  is  then  interrupted  bv  the  owner  of  the  soi|,  may  still  be 
acquired  under  this  statute  at  the  end  of  the  twentieth  year;  for  the  inter- 
ruption to  defeat  twenty  years'  user  must  have  been  acquiesced  in  or  aub- 
mitted  to  for  a  whole  year.  In  an  action  for  obstructing  certain  windows, 
in  a  house  occupied  by  the  plaintiff,  it  appeared  that  at  the  time  when  a 
wall  which  caused  the  obstruction  was  erected,  the  part  of  a  window  had 
existed  and  been  enjoyed,  and  the  use  of  the  light  and  air  through  the  same 
had  been  enjoyed  for  the  space  of  nineteen  years  and  SdO  days  only,  the 
period  of  a  year  not  having  elapsed  from  the  time  of  the  erection  of  the  wall 
until  the  commencement  of  the  action  in  which  the  right  had  been  brought 
into  question.  The  plaintiff  had  notice  of  the  erection  and  of  the  pre- 
vention of  the  light  and  air  from  entering  thereby  through  the  said  part 
of  the  window,  and  at  the  time  of  the  commencement  of  the  action,  the  part 
of  the  window  had  been  made,  and  had  existed  and  been  enjoyed,  and  the 
access  and  use  of  light  and  air  through  the  part  of  the  window  had  been 
enjoyed  for  the  full  space  of  twenty  years,  except  as  aforesaid,  without  any 
interruption  except  the  interruption  above  mentioned,  and  not  under  any 
consent  or  agreement  given  by  deed  or  writing;  and  at  the  time  of  the 
commencement  of  the  action  such  interruption  had  not  been  acquiesced 
in  for  one  year  after  the  plaintiff  had  notice  thereof.  If  the  3rd  section 
had  stood  alone,  the  court  held  that  the  plaintiff  below  could  not  have  esta- 
blished any  claim  to  the  use  of  the  light  in  question,  because  it  had  not 
been  actually  enjoyed  with  the  messuage  for  the  full  period  of  twenty  years 
before  the  commencement  of  the  action,  but  only  for  nineteen  years  and 
380  days,  when  the  enjoyment  was  interrupted  by  the  erection  of  the  wall. 
The  4tn  section,  however,  defines  the  meaning  of  the  word  interrwption,  and 
as  upon  the  trial  it  was  proved  that  the  erection  of  the  wall,  which  was  tlie 
act  complained  of,  had  not  been  acquiesced  in  for  one  year  after  notice,  in- 
asmuch as  the  action  was  commenced  within  a  few  months  after  the  erection 
of  the  wall,  the  court  was  of  opinion  that  such  erection  of  the  wall  and  ccm- 
tinuing  it  so  erected,  was  not  an  interruption  within  the  meaning  of  the  4th 
section  of  the  act.  (Flight  v.  Thomat,  U  Ad.  &  Ell.  688;  3  P.  &  Dav. 
442,  affirmed  by  the  House  of  Lords,  5  Jurist,  811  ;  8  CI.  k,  Fin.  231. 
See  17  Q.  B.  272;  ante,  p.  15,  n.  (k).) 

Where  it  appeared  that  at  a  period  much  earlier  than  twenty  years  before 
the  commencement  of  the  action,  a  stream  of  water  had  flowed  through  the 
plaintiff's  lands;  but  that  there  had  been  some  interruption  about  twenty- 
two  years  before  the  action,  and  it  was  not  till  within  nineteen  years  that 
the  stream  had  again  flowed  constantly  in  its  former  course,  and  it  was  ob- 
jected that  there  was  a  want  of  sufiicient  evidence  to  support  the  plaintiflr*8 
claim,  Tindal,  C.  J.,  said,  it  would  be  very  dangerous  to  hold,  that  a  party 
should  lose  his  right  in  consequence  of  such  an  interruption  ;  if  such  were 
the  rule,  the  accident  of  a  dry  season,  or  other  causes  over  which  the  party 
could  have  no  control,  might  deprive  him  of  a  right  established  by  the 
longest  course  of  enjoyment  (Hall  v.  Swift,  4  Bing.  N.  C.  381  ;  6  Scott, 
167.  See  the  remarks  of  Patteson,  J.,  on  that  case,  3  Q.  B.  585,  586  ;  and 
Carr  v.  Foster,  3  Q.  B.  381,  post,  p.  26,  n.  (n).) 

To  an  action  of  trespass  for  taking  the  plaintiff's  cattle  in  an  open  field, 
called  P.  and  G.  6eld,  and  impounding  them,  the  defendant  pleaded,  1st,  that 
T.  B.  and  his  ancestors  had  been  iromemorially  used  and  accustomed  to  have 
for  themselves,  and  their  heirs  and  assigns,  the  sole  and  several  pasturage 
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in  217  acres  of  P.  &  G.  field  in  gross  for  all  bis  and  their  cattle,  from  tlie 
4tli  September  to  the  5th  April ;  that  T.  B.,  in  1755,  by  indenture,  granted 
the  said  pasturage  to  S.  B^  his  heirs  and  assigns  for  ever ;  that  J.  B.  (who 
claiaied  by  descent  from  S.  B.),  in  1836,  demised  the  said  pasturage  to  the 
defendant,  who  seized  the  plaintiff's  cattle  because  they  were  depasturing 
on  the  said  217  acres.  The  second  plea  alleged  a  right  of  sole  pasturage  in 
gnw  for  thirty  years  before  the  commencement  of  the  suit  (under  the  1st 
Kctioii  of  this  statute)  in  J.  B.  and  his  ancestors,  and  a  demise  from  him 
to  the  defendant,  concluding  as  in  the  first  plea.  The  replication  traversed 
the  right  of  T.  B.,  as  alleged  in  the  first  plea,  and  the  enjoyment  of  J.  B.  as 
of  right,  without  interruption,  for  thirty  years,  as  alleged  in  the  second.  It 
ipp^red  in  evidence,  that  within  the  last  twenty  years  encroachments  had 
hceo  made  by  buildings  and  enclosures  on  the  217  acres,  and  that  above 
thirty  acres  had  been  thus  appropriated,  but  no  encroachments  had  been 
Bade  on  the  part  of  the  217  acres  on  which  the  alleged  trespass  was  com- 
mitted; it  was  held,  that  these  interruptions  being  so  recent  did  not  dis- 
prove  the  right  of  T.  B.  to  the  pasturage  in  1755,  as  alleged  in  the  first  plea ; 
and  that  not  having  been  made  on  that  part  of  the  land  where  the  plaintiff''s 
cattle  were  depasturing,  they  were  not  conclusive  evidence  of  an  interruption 
of  the  enjoyment  of  that  part  by  J.  B.,  as  alleged  in  the  second  plea.  (  W$U 
ttm  V.  UpUm,  6  Mccs.  &  W.  536.) 
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V.  Pleadings. 

5.  In  all  actions  upon  the  case  and  other  pleadings,  wherein 
tbe  party  claiming  may  now  by  law  allege  bis  right  generally, 
withont  ayerring  the  existence  of  such  nsht  from  time  imme- 
morial, such  general  allegation  sliall  still  oe  deemed  sufficient, 
and  if  the  same  shall  be  denied,  all  and  every  the  matters  in 
this  act  mentioned  and  provided,  which  shall  be  applicable  to 
the  case,  shall  be  admissible  in  evidence  to  sustain  or  rebut  such 
all^tion  ;  and  in  all  pleadings  to  actions  of  trespass,  and  in  all 
otho>  pleadings  wherein  before  the  passing  of  this  act  it  would 
have  been  necessary  to  allege  the  right  to  have  existed  from 
time  immemorial,  it  shall  be  sufficient  to  allege  the  enjoyment 
thereof  as  of  right  by  the  occupiers  of  the  tenement  in  respect 
whereof  the  same  is  claimed  for  and  during  such  of  the  periods 
mentioned  in  this  act  as  may  be  applicable  to  the  case,  and 
without  claiming  in  the  name  or  right  of  the  owner  of  the  fee, 
as  if  now  usually  done ;  and  if  the  other  party  shall  intend  to 
rely  on  any  proviso,  exception,  incapacity,  disability,  contract, 
agreement,  or  other  matter  hereinbefore  mentioned,  or  on  any 
CMne  or  matter  of  fact  or  of  law  not  inconsistent  with  the  simple 
&ct  of  enjoyment,  the  same  shall  be  specially  alleged  and  set 
ibrth  in  answer  to  the  allegation  of  the  party  claiming,  and  shall 
wt  be  received  in  evidence  on  any  general  traverse  or  denial  of 
nch  allegation  (m). 

(•)  The  leading  provision  of  this  statute  is  in  favour  of  enjoyment  "  as 
ifrii^t,"  that  is,  of  such  a  nature  that  its  origin  could  be  reasonably  referred 
to  nothing  but  some  right,  though  it  were  not  capable  of  being  exactly  de« 
Kiibed.    (Per  Lord  Demman,  C.  J.,  4  Q.  B.  855.    See  1  Exch.  R.  286.) 


In  actions  on  the 
CAM  the  claimant 
may  allege  his 
right  generally  as 
before  this  act. 


In  pleas  to  tret- 
pass  and  other 
pleadings,  where 
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morial, the  period 
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24-3  Will.  4k  The  words.  "  enjoyed  by  any  person  claiming  right,**  applied  to  emtementi 
c.  71,  J.  5.  iu  the  2nd  gection.  and  **  enjoyment  thereof  as  of  right.**  in  the  5th  aeetion 
-  -  —  -  of  this  act,  mean  aa,?iyoyroent  had,  not  secretly  or  by  ateftlth.  ox  by  tacit 
"  cSm&g  fighV'  syff*"^"*^^!  *>'■  ^y  permission  asked  from  time  to  time  on  each  occasion,  or 
and  •<  M  of  eveh.on  many  occasions  of  U9ing  itt  but  au  enjoyment  had  openly  and  noto- 

right."  riously,  without  particular  leave  at  the  time  by  a  person  claiming. to  lue  it, 

^tliout  dani^er  of  bein^  treated  as  a  trespatiser,  as  a  matter  of  right,  whether 
strictly  leffal  by  prescription  and  adverse  user  or  by._de^_cqnfe.rrin^  the 
Tight,  or"  though  not  strictly  jggal,  x^^  JftwXui.to  the  extCflt.of  p.iriising  a.  ^ 
trespass,  as  by  a  consent  or  agreement  in  writing  not  under  seal,  in  case  of  a 
plea  for  forty  years,  or  by  such  writing  or  parol  consent  or  agreement,  con- 
tract or  licence,  in  case  of  a  plea  for  twenty  years.  ( Tickle  y.  Broum,  4  Ad. 
&  Ell.  369 :  6  Ney.  &  M.  230.  See  Bright  v.  fValker,  1  Cr.,  M.  &  R.  219; 
ante,  pp.  11,  12 ;  Arkwright  v.  Gell,  5  Mees.  &  W.  333.) 

The  6th  section  gives  a  new  plea,  by  enacting,  that  in  certain  cases  it 
shall  be  sufficient  to  allege  the  enjoyment  "  as  of  right."  If  the  parties 
choose  to  avail  themselves  of  that  provision,  they  must  follow  the  very 
words ;  and  if  they  neglect  to  do  so,  the  plea  is  bad,  and  the  omission  would 
be  ground  of  demurrer.  Since  this  statute,  it  is  usual  in  pleading  a  right 
of  way  to  plead  6rst  a  prescriptive  right,  then  a  right  of  way  existing  for 
the  last  forty  years,  and  then  a  right  of  way  existing  twenty  years,  and  so  of 
other  rights  under  that  statute.  {Per  Alderton,  B.,  Earl  <^  Stam^ford  v. 
Dunbar,  13  Mees.  &  W.  827.) 

A  plea  in  trespass  alleging  that  the  defendant  and  all  other  prior  occupiers 
of  a  ceruin  tenement,  for  twenty  years  next  before  the  commencement  of 
the  suit,  have  had,  used  and  actually  enjoyed  without  interruption,  and  of 
right  ought  to  have  had,  used  and  actually  enjoyed,  &c.  a  way  through  the 
locut  in  quo,  was  held  to  be  bad  after  verdict,  as  the  actual  ei^oyment  was 
not  alleged  to  have  been  under  the  right  claimed,  and  the  enjoyment  therefore 
was  not  shown  to  be  "as  of  right,"  according  to  the  5th  section.     (Hofford 
V.  Hankimton,  1  Dav.  &  Mer.  473 ;  5  a  B.  584.)    The  plea  alleged  a  de- 
fective  title,  and  came  within  the  reason  of  the  decision  in  Jackton  v.  Pesked, 
1  Mau.  &  S.  234.    The  distinction  between  a  defective  statement  and  the 
statement  of  a  defective  title  was  exemplified  in  Davis  v.  Black,  1  Q.  B.  900, 
and  Butter  v.  Chapman,  8  Mees.  &  W.  1. 
Fleadlog  enjoy-         Where  a  defendant  pleads  an  enjoyment  of  an  easement  for  thirty  years 
mcnt  of  an  east-    under  this  act,  and  the  plaintiff  relies  on  the  existence  of  a  life  estate,  or 
°*'°**  any  of  the  other  portions  of  time  which  by  sect.  7  are  to  be  excluded  firom 

the  computation  of  the  thirty  years,  not  being  inconsistent  with  the  actual 
fact  of  enjoyment,  he  is  bound  under  the  5th  section  of  this  statute  to  plead 
such  life  estate,  &c.  specially.     (Pye  v.  Mun^ford,  L.  J.  1848,  Q.  B.  I3« ;    12 
Jur.  578;  5  Dowl.  &  L.  414.) 
Wtaenlieenee  It  has  been  decided  upon  this  section,  that  where  a  defendant  justiBes 

"JSclaSr '*'^^***      under  an  enjoyment  of  twenty  or  forty  years,  if  the  plaintiff  relies  upon  a 
•peci    jr.  licence  covering  the  whole  of  that  period,  he  must  reply  such  licence  spe- 

cially :  but  a  licence  granted  and  acted  on  during  the  period  may  be  given 
in  evidence  under  the  general  traverse  of  the  enjoyment "  during  the  period 
alleged,  showing  that  there  was  not,  at  the  time  when  the  ameroent  was 
made,  an  enjoyment  as  of  right;"  and  so  the  continuity  is  broken,  which  is 
inconsistent  with  the  simple  fact  of  enjoyment  during  the  forty  or  twenty 
years.  ( Tickle  v.  Broum,  4  Ad.  &  Ell.  369;  6  Nev.  3r  M.  230.) 
Licence  most  be  To  a  declaration  in  trespass  gu,  cL/r.  the  defendant  pleaded,  that  he  and 
co-extentii(^ith  tjje  former  occupiers  of  a  house  and  li^id  had  for  twenty  years  used  and 
erg  c  ea.  g^joyed  as  of  right  a  certain  way  on  foot  and  with  horses,  fire,  from  and  out 
of  a  common  highway,  towards,  into,  through  and  over  the  plaintiff's  close. 
to  the  defendant's  house  and  lands  and  back,  at  all  times  of  the  year,  at 
their  free  will  and  pleasure.  The  replication  averred,  that  the  defendant, 
&c.  used  and  enjoyed  the  right  of  way  mentioned  in  the  plea,  but  they  did  so 
under  the  plaintiff's  leave  and  licence.  At  the  trial  it  appeared,  that  the 
defendant  and  the  former  occupiers  of  his  house  and  land  nad  an  admitted 
right  of  way  from  thence  over  the  locus  in  quo  to  the  highway,  and  across  the 
highway  to  a  close  called  Reddings,  and  that  for  the  last  twenty  years  they 
had  a  licence  from  the  plaintiff  to  use,  whenever  they  pleased,  a  way  frona 
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the  defeodint's  bouse  and  lands  over  the  loctu  in  quo  to  the  highway  and    2  S^  Z  fVill,  4, 
hck,  vben  they  had  not  any  intention  of  going  to  Reddings.     It  was  held,      c.  71»  «.  6, 
tittt  ihe  replication  was  not  supported  by  this  evidence,  and  that  the  plaintifif     — ^— — 
Wis  tNMiod  to  &how  a  licence  co- extensive  with  the  right  claimed  in  the 
pla  and  admitted  by  the  replication.    ( ColcheMter  ▼.  Roberts,  4  Mees.  &  W. 
769.) 

The  asking  leave  from  time  to  time  within  the  forty  or  twenty  years  breaks  The  eSbct  of  aak- 
the  eootinuity  of  the  enjoyment  as  of  right,  because  each  asking  of  leave  is  ^i  l«av«. 
u  admission  that,  at  that  time,  the  asker  bad  no  right ;  and  therefore  the 
efidence  of  such  asking  within  the  period  is  admiitsible  under  a  general 
trarerae  of  the  eigoyment  for  forty  or  twenty  years  as  of  right.  (Monmouth'- 
ikirt  Qmai  Co.  v.  Harford,  1  Cr.,  M.  &  R.  614.  See  nckle  v.  Brown,  4  Ad. 
&  Ell  383.)  Lord  Dmmam,  C.  J.,  said,  that  in  looking  at  the  report  of  the 
caieof  the  Monmouthshire  Omal  Co.  v.  Harford,  (1  Cr.,  M.  &  R.  614 ;  5  Tyr. 
68;  teejMtl,)  we  find  that  the  decision  rests  on  this  ground,  viz.  that  the 
Mking  leave  from  time  to  time  within  the  forty  or  twenty  years  breaks  the 
coDiinuity  of  the  enjoyment  as  of  right,  because  each  asking  of  leave  is  an 
admission  that,  at  that  time,  the  asker  had  no  right ;  and  therefore  the  evi- 
dence of  such  asking  within  the  period  is  admissible  under  a  general  traverse 
of  the  enjoyment  for  forty  or  twenty  years  as  of  right  To  this  ^und  of 
dedsioo  we  quite  accede ;  and  it  will  follow,  that  not  only  an  asking  leave, 
hot  ao  agreement  commencing  within  the  period  may  be  given  in  evidence 
Doder  the  general  traverse,  notwithstanding  the  words  of  the  5th  section ; 
&r  the  party  cannot  and  does  not  rely  on  it  as  an  answer  to  an  enjoyment  as 
of  right  which  he  confesses,  nor  as  avoiding  any  such  enjoyment  during  the 
tjoe  covered  by  the  agreement ;  but  as  showing  that  there  was  not,  at  the 
time  when  the  agreement  was  made,  an  enjoyment  as  of  right;  and  so  the 
coodnuity  is  bn^en,  which  is  inconsistent  with  the  simple  fact  of  enjoy- 
nest  during  the  forty  or  twenty  years.  {Tickle  N.Brown,  4  Ad.  &  Ell.  883, 
U4.)  In  Bea^y  v.  Clark  (3  Scott,  258;  2  Bing.  N.  C.  709).  Tindal,  C.  J., 
said,  *'  Under  a  replication  denying  that  the  defendant  had  used  the  way  for 
^  years  as  of  right,  and  without  interruption,  the  plaintiff  is  at  liberty  to 
show  the  character  and  description  of  the  user  and  enjoyment  of  the  way 
during  any  part  of  the  time — as,  that  it  was  used  by  stealth,  and  in  the  ab- 
Koce  of  the  occupier  of  the  close,  and  without  his  knowledge ;  or  that  it 
aas  merely  a  precarious  enjoyment  by  leave  and  licence,  or  any  other  cir- 
camstances  which  negative  that  it  was  an  user  or  enjoyment  under  a  claim 
of  right;  the  words  of  the  5th  section  not  being  inconsistent  with  the  simple 
bet  of  enjoyment,  being  referable,  as  we  understand  the  statute,  to  the  fact 
of  nijoyroent  as  before  stated  in  the  act,  viz.  an  enjoyment  claimed  and  ex- 
ercised as  of  ri^hL"  In  OtUey  v.  Gardiner,  (4  Mees.  &  W.  494,)  it  was 
decided,  that  unity  of  possession  was  '*  inconsistent  with  the  simple  fact  of 
eajoyment  as  of  right,"  and  therefore  need  not  be  specially  pleaded.  The 
waple  fiict  of  enjoyment  referred  to  in  the  5th  section  is  an  enjoyment  '*  as 
of  ngiit,"  and  proof  that  there  was  an  occasional  unity  of  possession  is  as 
■aeh  in  denial  of  that  allegation,  as  the  occasionally  asking  permission 
vouldbe. 

lo  Clayton  ▼.  Corhy,  2  Q.  B.  813,  it  was  held,  that  evidence  of  uni^  of  What  receivable 
JKiitnsion  was  receivable  under  the  traverse  of  a  plea  of  enjoyment  for  sixty  b»  evidence, 
yesn,  inasmuch  as  such  proof  went  to  show  that  the  enjoyment  was  not  as 
of  right.    (See  Pye  v.  Munrford,  5  Dowl.  &  L.  414,  post,  p.  27.) 

la  treapasa  quare  elauaum /regit,  to  a  plea  of  enjoyment  of  a  right  of  way 
over  the  plaintiff's  close,  by  the  occupiers  of  a  close  called  W.  for  twenty 
Tsusnext  before  the  commencement  of  the  suit,  under  this  statute,  the 
ptsintiff  replied  that,  before  the  period  of  twenty  years  mentioned  in  the 
pies,  one  W.  C.  was  seised  in  fee,  as  well  of  the  close  mentioned  in  the 
dttlaration  as  of  the  close  called  W.,  and  continued  so  seised  during  part  of 
^  said  period  of  twenty  years,  to  wit,  until,  &c,  when  he  died  so  seised, 
V  was  held  bad  on  special  demurrer ;  for  that  unity  of  aeisin  was  not  incon- 
^Mnit  with  the  right  as  alleged  in  the  plea,  and  unity  of  possession  (if  that 
*>(e  meant  by  the  replication)  might  have  been  given  in  evidence  under  a 
^*vene  of  the  right  as  alleged  in  the  plea.  {England  v.  Wall,  10  Mees.  & 
V.699.) 


Digitized  by 


Google 


24  Preicription. 

2  Sf  S  Will,  4,  In  trespass,  upon  issue  joined,  whether  the  defendant  had  for  thirty  Tears 
r.  71,  «.  5.  enjoyed  as  of  right  a  certain  privilege,  ftc,  upon  the  plaintiff's  laud,  the 
plaintiff,  in  order  to  raise  the  presumption  that  the  enjoyment  was  permis- 
sive, may  give  in  evidence  an  old  lease  made  to  the  defendant's  predecessor, 
and  expiring  immediately  before  the  commencement  of  the  thirty  years, 
whereby  the  lessee  was  entitled  to  the  privilege,  &c,  during  the  term.  It 
is  not  necessary  in  such  a  case  for  the  plaintiff  to  reply  the  lease  specially 
under  this  section.  (Clay  v.  Thackrdh  or  Thackeray^  2  M.  &  Rob.  244 ; 
9  Carr.  &  P.  47  ;  ante,  p.  8.)  In  an  action  of  trespass  qiiare  clausum  /regit, 
it  was  also  held,  that  this  unity  of  possession  need  not  be  specially  replied  ; 
and  that,  without  a  special  replication  under  the  5th  section,  the  lease  of 
the  land  to  B.,  and  letters  written  by  B.  while  lessee  of  the  mill,  and  before 
he  became  lessee  of  the  land,  were  receivable  in  evidence.  (Ih.)  And  it 
was  held,  that  B.'s  lease  of  the  land  having  expired  more  than  thirty  years 
ago,  the  acts  of  the  occupiers  of  the  mill  in  repairing  the  banks  ever  since 
that  time,  without  any  leave  asked  by  them,  or  any  notice  from  the  other 
side  of  any  adverse  claim,  must  be  taken  to  be  done  as  of  right.    (lb.) 

The  plea  under  this  act  was  of  a  right  of  way  for  the  occupiers  of  a  close 
for  twenty  years,  for  horses,  carts,  waggons,  and  carriages,  at  their  free  will 
and  pleasure.  The  replication  traversed  such  right.  It  was  held  that, 
under  the  issue,  the  plaintiff  might  show  that  the  defendant  had  a  right  of 
way  for  horses,  carts,  waggons,  and  carriages,  for  certain  purposes  only,  and 
not  for  all,  and  was  not  compelled  to  new  assign  ;  and  might  show  that  the 
purpose  for  which  the  defendant  had  used  the  road,  and  in  respect  of  which 
the  action  was  brought,  was  not  one  of  those  to  which  the  right  extended. 
(  Cowling  V.  Higginson,  4  Mees.  &  W.  246.) 

It  is  sufficient  prlm^/actf  proof  of  a  prescription  for  a  general  easement 
as  a  right  of  way  for  all  purposes  to  show  the  actual  exercise  of  the  right  for 
more  than  twenty  years  for  all  the  purposes  to  which  the  use  or  enjoyment 
of  the  premises  at  different  times  required  its  exercise,  although  for  some  of 
those  purposes  it  appears  that  it  was  first  used,  in  fact,  within  that  period. 
(  Dare  v.  Heathcote,  26  L.  J.,  Exch.  245. )  Hence,  where  a  right  of  way  was 
pleaded  for  cattle  and  carts,  and  it  appeared  that  the  right  had  been  used 
for  cattle  for  more  than  twenty  years,  and  had  for  the  first  time  been  used 
for  carts  within  that  period  on  the  first  occasion  which  had  arisen  requiring 
its  use  in  that  manner ;  it  was  held  that  the  evidence  was  enough  to  go  to 
the  jury,  as  raising  a  presumption  that  the  right  had  existed  to  the  general 
extent  to  which  it  was  claimed,  although  it  had  not  been  exercised  for  a 
period  so  long  as  in  itself  to  create  a  prescription.    (/6.) 

The  latter  part  of  the  6th  section,  m  express  terms,  applies  only  to  ri^ts 
which  can  be  claimed  by  the  occupiers  of  a  tenement  in  respect  of  it,  which, 
it  has  been  contended,  is  confined  to  a  claim  appendant  or  appurtenant, 
and  does  not  apply  to  a  right  in  gross,  as  a  right  to  take  the  whole  pas- 
turage in  grots.  (See  5  Mees.  &  W.  402 ;  6  Mees.  &  W.  540  ;  7  Mees.  & 
Whether  common  W.  81.)  It  b  questionable  whether  a  right  of  common  in  gross  be  within 
iugiott  within  ji,ig  statute.  Parke,  B.,  said,  "If  the  only  question  had  been  whether  a 
^  '  right  of  common  in  gross  be  within  the  5th  section,  we  should  probably 

have  granted  a  rule  for  the  purpose  of  ffiving  that  question  further  con- 
sideration, although  we  might  be  disposed  to  think  that  the  present  case  it 
within  the  equity  of  the  statute."  (  fVelcome  v.  Upton,  6  Mees.  &  W.  542. 
See  S.  C,  6  Mees.  &  W.  404.) 

With  reference  to  the  question  whether  this  act  applies  to  an  ease- 
ment in  gross,  ffillesy  J.,  said,  **  There  is  no  doubt  an  easement  in  gross 
could  not  be  claimed  by  an  occupier  under  the  prescription  act,  bemuse 
under  that  act  the  claim  is  by  custom,  prescription  or  grant ;  and  there  is 
no  doubt  that  a  right  could  not  be  acquired  under  that  act  by  twenty, 
thirty,  or  sixty  years'  enjoyment,  according  as  it  might  be,  whether  an  ease- 
ment or  a  profit  d  prendre,  except  it  was  capable  of  being  annexed  to  the 
land.  But  the  question  has  arisen,  whether  it  is  not  possible  to  plead  a 
right  in  gross  in  the  manner  pointed  out  by  the  subsequent  section,  not  a 
section  giving  the  right,  but  a  section  giving  the  mode  of  pleading.  It  is 
perfectly  clear  to  my  mind,  that  it  cannot  be  so  pleaded  without  showing 
something  more  than  that  the  person  in  possession  is  occupier ;  it  must  be 


act, 


Digitized  by 


Google 


Pleadings.  25 

•hown  thai  he  is  heir  or  assignee  of  the  person  to  whom  the  right  in  gross    2  4"  ^  ^ili*  ^> 
has  been  granted.    The  mere  fact  of  his  being  in  possession  does  not  show      c  71,  «.  6. 

that."     {Bailey  t.  Stephens,  12  C.  B.,  N.  S.  118.)  

In  cases  of  prescription,  the  allegation  must  be  proved  as  laid.  Thus,  in  Pivof  of  preserip- 
rpplerin,  if  the  defendant  avow  taking  the  cattle  as  damage  feasant,  and  the  ^^"^ 
plaintiff  plead  in  bar  a  right  of  common,  and  aver  that  the  cattle  were 
levant  and  couchant,  on  which  averment  issue  is  joined,  proof  only  for  part 
of  the  cattle  will  not  be  sufficient,  for  the  issue  is  upon  the  whole.  (2  Roll. 
Abr.  706  ;  5  Rep.  79 ;  4  Rep.  29  h;  1  Campb.  313.  See  2  H.  Bl.  224.)  But 
though  a  party  must  prove  a  prescriptive  right  commensurate  with  the  right 
claimed,  he  will  not  be  precluded  from  recovering,  because  he  proves  a 
more  ample  right  than  what  he  claims.  Evidence  of  a  right  of  common  for 
iheep  and  cows  will  support  a  plea  prescribing  for  common  only  for  sheep. 
(Cro.  Eli*.  722;  1  Taunt  142  ;  West  v.  Andrews,  1  B.  &  Cf.  77.)  A  party 
may  prescribe  for  less  than  he  proves,  but  that  implies  that  the  lesser  right 
claimed  is  included  in  the  greater.  (Bailey  v.  Appleyard,  8  Ad.  &  £11. 
167.)  Where  a  plaintiff  claimed  a  right  of  common  for  all  his  commonable 
cattle,  and  the  proof  was  that  he  had  turned  on  all  cattle  that  he  kept,  but 
that  be  had  never  k^pt  any  sheep ;  it  was  held  to  be  evidence  of  a  right 
for  all  commonable  cattle,  which  ought  to  have  been  left  to  the  considera- 
tion of  the  jury.  It  might  have  been  otherwise  if  there  had  been  evidence 
of  the  plaintiff  having  kept  cattle  which  he  did  not  turn  on.  A  right 
of  common  was  held  to  be  well  laid  as  "  for  sheep  at  all  times  of  the 
year,**  though  it  was  proved  to  be  subject  to  folding  the  sheep  at 
night  in  a  certain  farm,  the  expression  being  held  to  mean  all  usual 
times.  {Mangold  v.  Pennington,  4  B.  &  Cr.  161 ;  Brook  v.  IViUet,  2  H.  Bl. 
224.)  Where  in  debt,  for  not  setting  out  tithe  of  hay,  plaintiff  averred  that 
there  was  a  certain  annual  custom  as  to  setting  out  the  tithe  "  within  the 
parish,  and  the  limits,  bounds  and  tithable  places  thereof;'*  it  was  held, 
that  such  averment  was  proved,  for  that  the  custom  prevailed  in  all  parts  of 
the  parish  where  tithe  of  hay  was  set  out,  and  that  proof  of  a  modus  for  hay 
in  one  township  made  no  difference.  {Pigott  v.  Bay  ley,  6  B.  &  Cr.  16.) 
Where  a  plaintiff  claimed  an  easement  of  hanging  linen  across  a  yard  for 
drying  them,  larger  than  that  proved,  the  court  refused  to  allow  the  plaintiff 
to  amend  on  payment  of  costs,  inasmuch  as  he  was  not  thereby  precluded 
from  bringing  another  action,  if  he  were  interrupted  in  the  enjoyment  of 
the  limited  right.  (Drewell  v.  Towler,  3  B.  &  Ad.  735.)  The  general  rule  of 
pleading  in  cases  of  tort  is,  that  it  is  sufficient  if  part  only  of  the  allegation 
stated  in  the  declaration  be  proved,  provided  that  what  is  proved  affords 
a  ground  for  mainuining  the  action,  supposing  it  to  have  been  correctly 
stated  as  proved.  There  is  an  exception,  however,  to  this  rule,  which  is, 
where  the  allegation  contains  mauer  of  description.  There,  if  the  proof 
given  be  different  from  the  statement,  the  variance  is  fotal.  (Rickettt  v. 
Satwai/t  2  B.  &  Aid.  368.  See  Beadsworth  v.  Torkington,  1  Q.  B.  782 ; 
Brumtom  v.  Hall,  lb.  792.)  If  the  allegation  of  right  be  divisible,  it  seems 
that  the  plaintiff  is  entitled  to  a  limited  verdict  for  a  divisible  part  of  the 
right  alleged,  though  he  fails  to  prove  the  residue.  (See  GUea  v.  Groves,  12 
Q.  B.  721;  1  Chit.  PI.  400,  7th  ed.;  Bullen  and  Leake's  PrecedenU  of 
Pleadings,  249,  602,  2nd  ed.) 


VI.  Less  period  not  to  be  allowed. 

6.  In  the  several  cases  mentioned  in  and  provided  for  by  neitrictingthe^ 
this  act,  no  presumption  shall  be  allowed  or  made  in  favour  or  HSm^lntn^ 
support  of  any  claim,  upon  proof  of  the  exercise  or  enjoyment  ^^^  *?ovided 
of  the  right  or  matter  claimed  for  any  less  period  of  time  or  f^.  "'" 
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24-8  miL  4,    namber  of  years  than  for  such  period  or  namber  mentioned  in 
c-  71>  t,  6.      this  act  as  may  be  applicable  to  the  case  and  to  the  nature  of 
the  claim  (n). 

(fi)  This  section  forbids  a  presumption  in  fiiTour  of  a  claim  to  be  drawn 
from  a  less  period  of  enjoyment  than  that  prescribed  bj  the  statute.  (Brigki 
▼.  fFalker,  1  Cr..  M.  &  Rose  222 ;  ante^  pp.  11,  12.) 

The  "  interruption "  which  defeats  a  prescriptive  right,  under  this 
statute,  is  an  adverse  obstruction,  not  a  mere  discontinuance  of  user  by  the 
claimant  himself.  In  a  case  under  the  Ist  section,  if  proof  be  given  of  a 
right  of  enjovment  at  the  time  of  action  brought,  and  thirty  years  before,  but 
disused  during  any  part  of  the  intermediate  time,  it  is  always  a  question 
for  the  jury  whether  at  that  time  the  right  had  ceased  or  was  still  sub- 
stantially enjoyed.  The  inference  to  be  drawn  from  the  facts  proved  on 
this  point  is  not  a  presumption  within  the  6th  section.  Where  a  com- 
moner had  ceased  to  use  the  common  during  two  years  of  the  thirty,  having 
no  commonable  cattle  at  the  time,  but  had  used  it  before  and  after :  it  was 
held,  that  a  jury  were  justi6ed  in  finding  a  continued  enjoyment  of  the 
right  during  thirty  years.  (Carr  v.  Foster,  8  Q.  B.  581  ;  2  Gale  &  D.  753. 
See  Hail  v.  Swift,  4  Bing.  N.  C.  881.) 

Parke,  B.,  observed,  '*  There  is  some  difficulty  in  reconciling  the  two 
decisions  of  Carrey,  Foster,  and  Parker  v.  Mitchell,  ante,  p.  18,  althongfa 
that  may  perhaps  be  effected  by  observing  a  distinction  between  enjoyment 
at  the  commencement  and  termination  of  the  periods,  and  during  the  inter, 
mediate  time.  If,  on  the  other  hand,  the  two  decisions  are  to  be  con- 
sidered as  irreconcilable,  1  think  the  more  correct  view  is  this,  that  no  right 
can  be  obtained,  unless  an  user  be  proved  of  the  easement  at  least  once  m 
year  during  the  prescribed  period."    {Lowe  v.  Carpenter,  6  Exch.  881.) 


VII.  Disabilities/ 

Proviso  fo^per.         7.  Provided  also,  That  the  time  during  which  any  person 
abuttkl?*'  otherwise  capable  of  resisting  any  claim  to  any  of  the  matters 

before  mentioned  shall  have  been  or  shall  be  an  in&nt,  idiot, 
non  compos  mentis,  feme  covert,  or  tenant  for  life,  or  during 
which  any  action  or  suit  shall  have  been  pending,  and  which 
shall  have  been  diligently  prosecuted,  until  abated  oy  the  death 
of  any  party  or  parties  thereto,  shall  be  excluded  in  the  com  pa* 
tation  of  the  periods  hereinbefore  mentioned,  except  only  in 
cases  where  the  right  or  claim  is  hereby  declared  to  be  absolute 
and  indefeasible  (0). 

(0)  It  is  the  intention  of  the  act,  that  an  enjoyment  of  thirty  years,  or 
twenty  years,  shall  be  of  no  avail  against  an  idiot  or  other  person  labouring 
under  incapacity,  but  that  one  of  sixty  or  forty  years  shall  confer  an  abao^ 
lute  title,  even  against  parties  under  disabilities.  (See  Wright  v.  U^UlJM^f 
1  Tyr.  &  Gr.  39i^;  1  Mees.  &  W.  77.)  This  section,  it  is  to  be  observed! 
in  express  terms  excludes  the  time  that  the  person  (who  is  capable  of 
resistmg  the  claim)  is  tenant  for  life.  During  the  period  of  a  tenancy  fgr 
lifCf  the  exercise  of  an  easement  will  not  affect  the  fee;  in  order  to  iJo  tKfit 
there  must  be  that  period  of  enjoyment  a^ai'w*/  an  owner  of  the  fee.  {Brigki 
V.  fValker,  fTTr.,  M .  BTR.  222;  ante,' ^^711,  1^:)  By  the  1st  sectSa, 
where  the  right,  profit  or  benefit  shall  have  been  taken  as  required  for  the 
fiill  period  of  sixty  years,  the  right  shall  be  deemed  absolute  and  in- 
defeasible, unless  it  shall  appear  that  the  same  was  taken  and  enjoyed  by 
some  consent  or  agreement,  expressly  made  or  given  for  that  purpose  by 
deed  or  writing.    By  the  2nd  section,  where  any  way  or  easement,  or  any 
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fitercoane,  or  the  use  of  any  water,  shall  have  been  enjoyed  at  therein    2  4"'  ^^^'  ^t 
Bteotiooed  fur  the  full  period  of  forty  years,  the  right  thereto  is  made       o.  71»«.7. 

atvolate  and  indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed  

by  some  consent  or  agreement  expressly  given  or  made  for  that  purpose  by 
deed  or  writing.  By  die  Srd  section,  the  enjoyment  of  light  for  the  full 
period  of  twenty  jrears  without  interruption  is  made  absolute  and  in- 
deiinstble,  unlets  it  shall  appear  that  the  same  was  enjoyed  by  some  con- 
leot  or  agreement  expressly  made  or  given  for  that  purpose  by  deed  or 
vmiog. 

Where  to  trespass  quart  eiamtum  fregU  the  defendant  pleaded  thirty  years' 
enj<^ment  of  a  right  on  the  land  in  which,  Src,  under  this  statute,  the  plain- 
tiffi  if  he  relies  on  the  fiMt,  that  during  part  of  those  thirty  years  the  land 
lud  been  held  by  a  tenant  for  life,  or  any  other  matter  of  fact  not  incon-  . 
sistent  with  the  simple  fact  of  enjoyment,  should  reply  it  specially,  and  not 
traverse  the  enjoyment  as  pleaded.  (Pye  y.  Muatfard,  5  Dowl.  &  L.  414; 
17  Law  J.,  a  B.  138;  12  Jur.  578.) 

In  case  for  the  diversion  of  water  the  plaintiff  alleged  in  his  declaration 
a  reversionary  interest  in  three  closes  of  land,  to  wit,  three  p<md9  filled  with 
water,  one  pond  being  upon  each  of  the  said  closes,  and  a  right  to  the  flow 
of  the  water  into  the  said  closes,  for  supplying  the  said  ponds  in  the  said 
doles  with  water  for  the  watering  of  cattle.  The  defendant  traversed  the 
right  to  the  flow  of  the  water  as  alleged,  ft  appein^  in  evidence  at  the 
trial,  that  the  plaintiff  had  enjoyed  an  immemorial  right  to  the  flow  of  this 
water  into  an  ancient  pond  in  one  of  his  closes,  but  that  above  thirty  years 
ago  he  made  a  new  pond  in  each  of  the  three  closes,  and  turned  the  water 
10  as  to  supply  them,  and  thenceforth  disused  the  old  pond,  which  was  gpra- 
dually  filled  with  rubbish  and  overgrown  with  grass.  11ie  plaintifl^s  right 
in  re^iiect  of  the  three  ponds  having  been  defeated  by  proof  of  an  outstand- 
ing life  estate,  under  the  7th  section,  it  was  held,  that  he  was  entitled, 
under  this  declaration,  to  recover  in  respect  of  his  right  to  the  flow  of  water 
tothe  old  pond.    {HaU  v.  OUbroyd,  14  Mees.  k  W.  789.) 


VIII.  Time  excluded  prom  pohty  tears. 

8.  Provided  always,  and  be  it  further  enacted,  That  when  What  tins  to  be 
any  land  or  water  upon,  over,  or  from  which  any  such  way  or  J5ti5?tJe*teim*" 
other  oonvenient  ( n )  watercourse  or  use  of  water  shall  have  been  of  forty  years 
or  shall  be  enjoyed  or  derived,  hath  been  or  shall  be  held  under  jwhit«i  by  this 
or  by  virtue  of  any  term  of  life,  or  any  term  of  years  exceeding 
three  years  from  the  granting  thereof,  the  time  of  the  enjoyment 
of  any  such  way  or  other  matter  as  herein  last  before  mentioned, 
during  the  continuance  of  such  term,  shall  be  excluded  in  the 
coroputation  of  the  said  period  of  forty  years,  in  case  the  claim 
shall  within  three  years  next  afler  the  end  or  sooner  determi- 
nation of  such  term  be  resisted  by  any  person  entitled  to  any  re- 
▼ersion  expectant  on  the  determination  thereof  (o}. 

(a)  The  words  of  the  2nd  section  extend  to  all  easements ;  but  the  word  OmUilon  of 
*cas«nent"  is  omitted  in  the  8th  section.    There  seems  reason  for  thinking  f^^J^  **'** 
t^  the  word  convenient  has  crept  into  the  8th  section  instead  of  the  word  *** 
'easement,"  for,  with  that  exception,  the  expressions  in  the  two  sections 
vc  the  same.     It  does  not  apnear  why  it  should  be  supposed  that  the 
legislature  would  have  neglected  to  protect  the  interests  of  reversioners  in 
Ae  case  of  other  easements  than  ways  and  watercourses.     (See  fVright  v. 
^mUtm,  \  Tyr.  &  G.  300  ;   1  Mees.  &  W.  77.) 

(o)  According  to  the  7th  section  a  tenancy  for  life  is  included  in  the 
fenod  of  forty  years ;  the  Sth  section  only  takes  it  out  on  condition  that  the 
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2  4"  3  Will.  4,    reversioner  shall  bring  his  action  within  three  years  after  its  determination ; 
e.  71,  «.  8.       A  user  of  forty  years  confers  a  prima  facie  title,  which  is  good,  unless  the  re« 

versioner  pursues  his  remedy  within  the  three  years.    ( Wright  t.  WiUiamt, 

1  Tyr.  &  G.  393;  1  Mees.  &  W.  77.)  The  effect  of  the  8th  section  is  not 
to  unite  discontinuous  periods  of  enjoyment,  but  to  extend  the  period  of 
continuous  enjoyment,  which  is  necessary  to  give  a  right,  by  so  long  a  time 
as  the  land  is  out  on  lease,  subject  to  the  condition  therein  mentioned. 
{Onley  ▼.  Gardiner,  4  Mees.  &  W.  500.) 

Under  the  7th  and  8th  sections  of  this  act,  the  time  during  which  the  ser- 
Tient  tenement  has  been  under  lease  for  a  term  exceeding  three  years,  is  to 
be  excluded  from  the  computation  of  forty  years*  enjoyment,  but  not  from 
the  computation  of  an  enjoyment  for  twenty  years.  {Paik  ▼.  Skinmer,  18 
Q.  B,  568.)  The  8th  section  applies  expressly  to  the  computation  of  an 
enjoyment  for  forty  years ;  and  it  would  be  contrary  to  all  rules  of  construc- 
tion to  bold,  that  it  applies  also  to  the  computation  of  an  enjoyment  for 
twenty  years.     (Per  Erie,  J.,  lb.  575.) 

Replication  of  life       Where  a  replication  to  a  plea  of  enjoyment  of  an  easement  for  forty  years, 

etute.  under  this  act,  sets  up  a  life  estate  in  order  to  bring  the  case  within  the  Sth 

section  of  the  act,  it  roust  show  that  the  plaintiff'  is  the  party  entitled  to  the 
reversion  expectant  upon  such  life  estate.  In  an  action  on  the  case  for  an 
injury  alleged  to  be  done  to  the  interest  of  the  plaintifi'*s  reversion  in  cer- 
tain closes  of  land  by  turning  water  into  a  channel  running  througrh  the 
plaintiff's  lands,  after  such  water  had  been  used  by  the  defendant  on  his 
own  land,  in  precipitating  minerals,  and  become  so  impregnated  as  to  be 
extremely  injurious  to  the  plaintiff's  estate ;  the  defendant  pleaded  an  user 
for  forty  years  **  before  the  commencement  of  the  suit"  The  replication 
set  forth,  that  Rice  Thomas  was  seised  in  his  demesne  as  of  fee  of  the  seve- 
ral closes  over  which  the  watercourse  passed,  and  that  by  certain  indentures 
of  lease  and  release  therein  stated,  his  interest  was  conveyed  to  trustees  for 
the  uses  therein  mentioned,  and  one  of  which  was  to  the  use  of  Rice  Tho- 
mas for  life,  with  a  power  to  Rice  Thomas,  whilst  so  seised  of  the  freehold 
for  his  life,  to  grant  leases  upon  certain  conditions  therein  named,  by  in- 
denture ;  that  Rice  Thomas,  by  virtue  of  this  settlement,  did  become  seised 
of  the  fi^ehold  for  his  life ;  and  that  whilst  'he  was  so  seised,  by  virtue  of 
the  power  therein  contained,  he  did,  by  indenture  duly  made  between  hira« 
self  of  the  one  part,  and  Edward  Hughes  and  Thomas  Williams  of  the 
other  part,  enfeoff*  the  said  Hughes  and  Williams  of  the  said  closes  for  and 
during  the  term  of  the  lives  of  William  Lewis  Hughes,  now  Lord  Dinorben, 
Owen  Williams  and  John  Davies,  and  the  longest  liver  of  them  ;  and  the 
replication  concluded  by  stating,  that  Lord  Dinorben,  one  of  the  lives,  was 
still  in  being.  It  was  said  by  the  court,  **  the  enjoyment  of  the  right  during 
forty  years  alleged  in  the  pleas,  being  admitted,  the  repli .  ations,  which  state 
only  an  existing  tenancy  for  life,  are  no  answer ;  for  the  time  of  a  tenancy 
for  life  in  a  person  who  mi^ht  otherwise  be  capable  of  resisting  the  claim, 
though  excluded  by  the  7th  section  from  the  computation  of  the  shorter 
period  of  twenty  years  abMolutely,  is,  by  the  8th  section,  excluded  from  the 
computation  of  the  longer  period  of  the  forty  years  eonditionalli/  only ;  that 
is,  provided  the  reversioner  expectant  on  the  determination  of  the  term  for 
life  shall,  within  three  years  (that  is,  probably  before  the  end  of  three  years) 
after  such  determination,  resist  the  right ;  and  it  does  not  appear  that  the 
plaintiff"  is  entided  to  the  reversion  erpectant  on  that  letue,  though  it  is 
averred  that  he  has  a  reversion  expectant  on  the  determination  of  the  in- 
terest of  the  tenant  in  possession.  The  tenancy  for  the  life  of  Lord  Dinor- 
ben, the  cestui  que  vie,  is  therefore  not  to  be  excluded,  on  these  pleadings, 
from  the  period  of  forty  years ;  and  such  period  being'complete,  the  defend- 
ant is  entitled  to  an  indefeasible  right  to  the  easement  claimed.  (  Wright  v. 
Williami,  1  Mees.  &  W.  100.) 

Lictnce.  Upon  an  issue  with  regard  to  twenty  years*  enjoyment  of  a  railroad 

without  interruption,  for  the  convenient  use  and  occupation  of  their  closes, 
the  defendants  insisting  upon  such  a  right  are  bound  to  show  an  uninter- 
rupted enjoyment  as  of  right  during  that  period,  and  the  plaintiff'  may 
prove  under  such  issue  applications  by  the  defendants  during  the  twenty 
years  for  leave  to  cross  their  railroad,  and  it  is  not  necessary  for  them  to 
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reply  muh  licence  specially  under  the  8th  sect.    Where  the  simple  issue  is,    2  4*  8  IViU,  4, 
whether  there  has  been  a  continued  enjoyment  of  the  way  for  twenty  years,       c.  71|  «.  8. 

any  etidence  nesatiying  the  continuance  is  admissible.     Every  time  that  

the  occupiers  asked  for  leave,  they  admitted  that  the  former  licence  had 
expired,  and  that  the  continuance  of  the  enjoyment  was  broken.  {Mon- 
wmikikirt  Canal  Company  ▼.  Harford^  1  Cr.,  M.  &  R.  615 ;  aa/e,  p.  23.) 

9.  This  act  shall  not  extend  to  Scotland  or  Ireland  (p).  Not  to  extend  to 

^'^^  Scotland  or 

(p)  This  act  has  been  extended  to  Ireland  by  21  &  22  Vict  c.  42,  see  li«lMd. 
sate,  p.  2,  n.  (a). 

10.  This  act  shall  commence  and  take  effect  on  the  first  day 
of  Michaelmas  Term  now  next  ensuing.  ®'  •** 


Of  Subjects  included  in  the  Prescription  Act. 

1.  Of  the  Nature  rf  PretcriptUm, 

2.  Of  Rights  tf  CommcfL 

8.  Of  the  Presumption  rf  Grants  ef  Easements. 

4.  qf  Rights  if  Way. 

5.  Of  Watercourses, 

^  Of  the  Right  to  Pews. 

7.  Of  the  Right  to  Light  and  Air. 


1.  OP  THE  NATURE  OF  PRESCRIPTION. 

ETerr  species  of  prescription  by  which  property  is  acquired  or  lost  is  Natnre  of  pr«- 
ieooded  on  this  presumption,  that  he  who  has  a  quiet  and  uninterrupted  •CTiptton. 


,  jr ^^A  of  any  thing  for  a  certain  number  of  years  is  supposed  to  have  a 

J '  iost  riyhL  without  which  he  would  not  have  been  suffered  to  continue  in  the 


I  enjoyment  of  it ;  for  a  long  possession  may  be  considered  as  a  better  title 
tkan  can  commonly  be  produced,  as  it  supposes  an  acquiescence  in  all  other 
claimants,  and  that  acquiescence  also  supposes  some  reason  for  which  the 
daim  was  fcMrbome.  (1  Domat,  461.)  The  most  ancient  and  distinffuished 
writers  on  the  common  law  of  England  have  recognized  the  principle,  that 
a  right  to  any  incorporeal  hereditament  may  be  acquired  by  length  of  time. 
This  mode  of  acquisition  they  have  denominated  prescription,  **  prmscriptio 
est  titulus  ex  usu  et  tempore  substantiam  capiens  ab  authoritate  legis."  (Co. 
Litt  118  b.)  Every  prescription  supposes  sl  grant  once  made,  and  after- 
wards lost,  and  therefore  nothing  can  be  claimed  by  prescription  which  in 
its  nature  could  not  have  been  granted.  Provision  was  made  against  the 
inseooity  to  property  for  want  of  a  reasonable  term  of  limitation  by  the 
staL  Z  Edw.  I  ( Westm.  1 )»  c  39^  by  protecting  possession,  when  as  old  as 
Rictiard  I^  against  certain  legal  proceedings.  By  analogy  to  that  statute, 
the  term  of  legal  memory  was  fixed  at  the  same  period ;  but  as  no  provision 
was  made  to  shift  the  period,  in  consequence  of  the  continual  lapse  of  time, 
the  reign  of  Richard  I.  was  left  as  the  point  from  which  le|^al  memory  was 
dated.  Hence,  in  order  to  constitute  a  prescription  previously  to  2  &  8 
WiU.  4,  c.  7l«  the  enjoyment  must  have  existed  time  out  qfrnind,  or,  in  other 
words,  must  have  commenced  antecedent  to  the  reign  of  Richard  I.  ( Bract. 
L.2,  c  22;  8  Lev.  160;  1  Bl.  Comm.  76  ;  2  Id.  263.)  The  period  called 
Itto/sMSMry,  in  contradistinction  to  living  memory,  commenced  in  1189. 
(Co.  Litt.  114  b;  2  Inst.  238;  2  Ves.  sen.  511.)  But  in  order  to  make 
penons  on  the  alert  in  guarding  their  rights,  and  to  prevent  disputes  re- 
specting rights  which  have  been  long  and  peaceably  enjoyed,  the  courts 
Mve  interpreted  an  enjoyment  of  an  incorporeal  right  for  the  period  of 
lirty  years,  or  even  twenty  years,  unless  rebutted  by  other  circumstances, 
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prettmpthe  evidence  that  the  right  has  existed  time  out  of  mind,  and  conse- 
quently  (unless  iu  origin  could  be  proved)  a  sufficient  foundation  for 
establishing  a  prescriptive  right.  (10  East,  476;  2  firod.  St  Bing.  403; 
Cowp.  215;  2  Wils.  23.)  And  accordingly  a  regular  usage  for  twenty 
years,  not  explained  nor  contradicted,  was  that  upon  which  many  public 
and  private  rights  were  held,  and,  where  there  was  nothing  to  contravene 
public  policy,  was  sufficient  to  establish  a  custom.  (Rex  v.  Jotifsj  2  B.  & 
Cr.  54;  6  East,  214;  2  Wms.  Saund.  175,  a,  d.  See  The  Free  Fisherg  rf 
WhitsiabU  v.  Oann,  11  C.  B,  N.  S.  412.)  But  since  the  stat.  2  &  S  Will.  4, 
0.  71|  a  title  to  subjects  included  in  the  first  section  of  that  act  cannot  be 
established  by  an  ei^oyment  for  a  less  period  than  thirty  years,  amU,  p.  1. 
It  is  a  general  rule,  that  customs  are  not  to  be  enlarged  beyond  the  usage, 
because  it  is  the  usage  and  practice  that  make  the  law  in  such  cases,  and 
not  the  reason  of  the  thing.  (11  Mod.  160;  Fitzgib.  243.)  An  usage  for 
inhabitants  to  have  common  to  their  houses  was  held  not  to  extend  to  a 
ttew  house.  (Owen,  4.)  To  eyerj  prescription  there  were  two  inseparable 
incidents — time  and  usage.  (Co.  Litt.  113.)  Prescription,  and  time 
whereof  no  memory  runneth  to  the  contrary,  were  all  one  in  law.  (Litt.  a. 
170.)  And  this  was  understood  not  only  of  the  memory  of  any  one  living, 
but  also  of  proof  by  an^  record  or  writing,  or  otherwise,  to  the  contrary, 
which  was  considered  within  memory.  (Co.  Litt.  115  a.)  Thus  a  lease  of 
ground  for  fifty-six  years  to  be  a  passage  negatived  a  prescription,  and 
suffering  it  to  be  used  for  three  or  four  years  after  the  expiration  of  the 
lease  was  held  not  to  amount  to  a  gift  to  the  public  {Ret  v.  Hudson,  Str. 
909.)  A  prescription  ought  to  be  certain ;  therefore  a  custom  or  prescrip- 
tion for  copyholders  to  ])ay  to  the  lord  for  a  fine  upon  death  two  yean*  rent 
or  lest  is  bad.  (Com.  Dig.  Prescription  (E.  8).)  But  a  custom  to  pay  two 
years'  improved  value  for  a  copyhold  fine  is  good.  And  a  prescnption 
ought  to  be  reasonable ;  and  therefore  a  man  cannot  prescnbe  for  an  heriot 
upon  the  death  of  every  stranger  within  his  manor.  {Id,  (E.  4).)  But  it 
may  be  reasonable,  although  unusual  or  inconvenient,  as  for  a  way  over  a 
churchyard,  or  through  a  church.    (2  Roll.  Abr.  265,  1.  40.) 

A  right  by  prescription  to  incorporeal  hereditaments  is  founded  on  im- 
1^!!^^du!^  •"*  memorial  usage,  as  where  a  person  shows  no  other  title  to  what  he  claims 
than  that  he,  and  those  under  whom  he  claims,  have  immemorially  used  to 
enjoy  it.  Such  a  prescription  diflrers  f^om  custom  in  this  respect,  that  a 
custom  is  properly  a  local  usage,  not  annexed  to  the  person, — such  as  the 
custom  that  all  the  copyliolders  of  a  manor  "Have  comnjon  of  pasture  upon 
a  particular  waste ;  whereas  prescription  is  always  annexed  to  a  particMJar 
(Co.  Litt.  1 13  b  ;  4  Rep.  31  b.)    This  kind  of  prescription  Is  of 


Dlflfcteneeba^ 


prtsoriptloo. 


person 
two  sorts,- 
his  ancestors 


id 


Prateribing  ia 
quesstat*. 


ither  a  personal  right,  which  has  been  exercised  by  a  man  an< 
his  ancestors ;  or  &  right  attacheH  to  the  ownership  of  a  parti^lsr  eatat^,. 
and  only  exercisable  oy  those  who  are  seised  of  uie  estate.  The  flrtt  if 
termed  a  prescription  in  the  person ;  the  second  is  called  a  prescription  in 
a  que  estate^  which,  in  plain  finglish.  means  a  right  or  privilege  claimed  by 
prescription  as  annexed  to  and  going  along  with  particular  lands.  (Co.  Litt, 
13  b,  121a;  3  Owill.  1291.) 

Before  the  passing  of  the  statute  2  ft  3  Will.  4,  c.  71*  a  prescription  in  a 
que  eetate  must  always  have  been  laid  in  the  person  who  was  seised  of  the 
fee  simple.  A  tenant  for  life,  for  yean,  or  at  will,  or  a  copyholder,  could 
not  prescribe  in  this  manner,  by  reason  of  the  imbecility  or  tlieir  estates  ; 
for  as  prescription  was  deemed  to  be  always  beyond  time  of  memory,  it 
would  have  been  absurd  that  those  whose  estates  commenced  within  the 
memory  of  man  should  have  prescribed  for  any  thing.  Therefore,  a  tenant 
for  life  must  have  prescribed  under  cover  of  the  tenant  in  flee  aimple,  and  a 
copyholder  under  cover  of  his  lord.  (6  Rep.  60  a;  Fortesc.  340.)  The 
uniform  practice,  in  a  plea  justifying  under  a  right  of  common,  was  to  set 
out  the  title  to  the  common  specially,  by  showing  a  seisin  in  fee  of  the  land 
to  which  the  defendant  claimed  a  right  of  common,  either  in  himself  or  in 
some  other  person  under  whom  he  derived  title,  and  then  to  prescribe  in 
the  aue  estate  for  the  right  of  common,  by  showing  the  right  to  have  been 
in  the  party  seised  in  fee,  and  all  those  whose  estate  he  had  in  the  land 
from  time  immemorial.  {Grimstead  v.  Mat  low,  4  T.  R.  718 ;  1  Wms.  Saund. 
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M,  n.  (1).)  And  if  the  defendant  was  lessee  for  years,  he  must  haTe  shown 
the  eeisio  io  his  lessor,  and  prescribed  in  him  ;  for  if  he  laid  the  prescrip- 
tioo  in  himself  it  was  bad.  (Cro.  Car.  599 ;  4  Rep.  S8.)  As  where  a  de- 
fendant  justified  under  a  right  of  common  of  pasture,  showing  a  demise  from 
a  freeholder  for  life  of  the  land  in  respect  of  which  he  claimed,  and  averred 
that  he  the  defendant,  and  all  those  whose  estate  he  then  had,  and  his  land- 
lord, from  time,  &c^  had  common  of  pasture  in  respect  of  the  demised 
premiaes,  it  was  held  upon  demurrer  to  be  a  bad  plea.  {Miorneg- General 
T.  GwmtUUj  8  Y.  &  Jer.  93.)  But  by  the  fifth  section  of  the  act,  {ante,  p. 
21,)  in  actions  on  the  case,  the  claimant  may  allege  his  right  generally ;  and 
in  pleacfing  to  actions  of  trespaM,  where  preTiously  it  would  have  been 
aec«ssary  to  have  alleged  the  right  to  have  existed  from  time  immemorial* 
it  will  be  sufficient  to  allege  the  enjo3rment  thereof  as  of  right  by  the  occu- 
piers of  the  tenement  in  respect  whereof  the  same  is  claimed  during  the 
period  provided  by  the  act,  and  without  claiming  in  the  name  of  the  owner 
sf  the  fee. 
I     A  profit  claimed  out  of  another  man's  soil  must  be  alleired  bv  wav  ofj  Pmat  m.»  «rf  .mi 

A  waffiptiyHi  in<t  ?i9t  Vi  FftY  9f  tmtemi  for  a  yif wa  ^ff  tatt  a  ygfit  in  aBM  ?"!!i^l:i°'*^ 

1  Wii  i«  iuu<  /  #M^;#/  ^  T..^nm^^  R  kA  &  t\\.  676.  See  9  C.  B.,  N.  S,  682),'  ^J  PW-cripUoiu 
but  an  easement,  as  a  right  of  way  la  alieno  tolo,  may  be  claimed  by  custom. 
{Grimetemd  v.  Martow,  4  T.  R.  717)  The  same  rights  may  be  claimed  either 
by  custom  or  prescription.  One  is  local,  the  otl^  personal ;  and  the  dif- 
ference lies  in  the  mode  of  claim  suited  to  the  difference  of  the  claimants. 
Vbere  the  elaimant  has  a  weak  and  temporary  estate,  he  cannot  claim  in 
his  own  right,  but  must  have  recourse  either  to  the  place,  and  allege  a  cus- 
tom there,  or  if  he  prescribes  in  the  ^ve  estate,  it  most  be  under  cover  of 
the  tenant  in  fee.  The  case  of  copyholders  claiming  common  by  custom 
is  a  strong  instance.  So  occupiers  of  houses  may  set  up  a  custom  to  cut 
turves.  {Beam  v.  Bloom,  2  Bl.  R.  928;  S.  C.  8  Wils.  486;  Sharp  v.  Lowtker, 
Caa,  temp.  Uardwicke,  298.)  And  although  inhabitants  cannot  prescribe, 
they  may  allege  a  custom  to  have  a  right  of  common.  (Vin.  Abr.  Custom, 
(B.  2);  Owen,  71.)  The  inhabitants  of  a  town  cannot  by  that  name  and 
description  prescribe  for  an  easement  in  alieno  eolo;  but  where  such  a  claim 
has  been  allowed,  it  will  be  found  to  have  been  invariably  rested  on  the 
groond  of  custom,  and  not  of  prescription.  (Co.  Litt.  8  a ;  Day  v.  Savadge, 
Hob.  88,  8th  edit. ;  Gatewtrd'e  ease,  6  Rep.  89  b,  S.  C.  as  Smith  v.  Oaieward, 
Cro.  Jae.  182;  Baker  v.  Brereman,  Cro.  Car.  418 ;  Fileh  v.  Rowling,  2  H. 
BL  898.)  A  cnstom  for  all  the  inhabitants  of  a  vill  to  dance  on  a  particular 
dose  at  all  timea  of  the  year,  at  their  free  will,  for  their  recreation  has 
been  held  good,  this  being  a  mere  easement.  {Abbot  v.  Weekly,  1  Lev.  176, 
dted  4  EIL  ft  BL  718.)  The  reason  why  a  profit  h  prendre  cannot  be  sup. 
ported  by  a  cnstom  in  an  indefinite  number  of  people  is,  that  the  subject  of 
the  profit  k  prendre  would  in  that  caae  be  liable  to  be  entirely  destroyed. 
(Per  Lord  CampbeU,  C.  J.,  Race  v.  Ward,  4  Ell.  &  Bl.  708.) 

There  can  be  no  prescriptive  right  in  the  nature  of  a  servitude  or  ease- 
ment so  larg«  as  to  preclude  the  ordinary  uses  of  property  by  the  owner  of 
the  lands  affected.  It  does  not  follow  that  rights  which  can  be  sustained 
by  grant  can  necessarily  be  sustained  by  prescnption.  The  law  of  Scotland 
agrees  with  the  law  of  England  in  holding  that  the  right  to  village  greens 
aad  playgrounds  stands  upon  a  principle  of  original  dedication  to  the  use 
of  the  public.    {Dyee  v.  Hay,  1  Macq.  H.  L.  308.) 

In  order  to  make  out  a  prescriptive  right,  it  must  be  claimed  as  annexed 
to  land,  or  as  having  been  created  by  a  grant  and  enjoyed  by  a  body  cor- 
porate in  continuance  frx>m  time  immemorial,  or  as  a  right  handed  down 
trooi  ancestor  to  heir,  without  intermission,  until  the  person  who  claims  the 
present  enjoyment  In  an  action  of  trespass  for  taking  stones,  sand,  &c., 
tram  the  sea  shore,  the  defendant  pleaded  a  custom  in  the  inhabitants  of  a 
tswnriiip  of  which  he  was  a  member,  and  also  a  prescriptive  right  for  the 
tahabitants  and  overseers  of  the  highways  of  that  township  to  take  such 
stones,  sand,  &c.,  for  the  repair  of  the  highways.  On  demurrer,  the  court 
held  that  such  a  custom  waa  bad,  being  a  profit  d  prendre  in  alieno  solo,  and 
ihat  the  overseers  of  the  highways  and  the  inhabitants  of  a  township  not 
being  «  corporation  were  not  capable  of  taking  by  grant,  and  therefore 
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could  not  claim  luch  right  by  prescription.    (Constable  v.  NickoUoih  H 
W.  R.698.) 

A  custom  which  had  existed  from  time  immemorial  without  interruption 
within  a  certain  place,  and  which  is  certain  and  reasonable  in  itself,  ob- 
tains  the  force  of  a  law,  and  is  in  effect  the  common  law  within  that  place 
to  which  it  extends,  though  contrary  to  the  general  law  of  the  realm.  In 
the  case  of  a  custom,  therefore,  it  is  unnecessary  to  look  out  for  its  origin  ; 
but,  in  the  case  of  prescription,  which  founds  itself  upon  the  presumption 
of  a  grant  that  has  been  lost  by  process  of  time,  no  prescription  can  have 
had  a  legal  origin  where  no  grant  could  have  been  made  to  support  it.  Thus 
a  euitom  for  all  fishermen  within  a  certain  district  to  dry  their  nets  upon  the 
land  of  another  might  well  be  a  good  custom,  as  it  was  held  in  6  Co.  94 ; 
and  yet  a  grant  of  such  an  easement  to  fishermen  within  the  district  eo 
naming  might  well  be  held  to  be  void.  {Loekwood  v.  Wood,  6  Q.  B.  64, 
66.) 
What  enstoou  It  is  an  acknowledged  principle  that,  to  give  validity  to  a  custom. — which 

aie  valid.  fum  i,^q  ^ell  descrit^  to  be  an  usage,— which  obuins  the  force  of  law, 

and  is  in  truth  the  binding  law,  within  a  particular  district  or  at  a  parti- 
cular place,  of  the  persons  and  things  which  it  concerns  (see  Davy's  Reports, 
81,  32,  (a)  ),  it  must  be  certain,  or  capable  of  being  reduced  to  a  certainty, 
reasonable  in  itself  (see  Tt/son  v.  Smith,  9  Ad.  &  EIL  406, 421 ),  commencing 
from  time  immemorial,  and  continued  without  interruption,  subject,  how- 
ever,  to  the  qualifications  introduced  by  the  stat.  2  &  8  Will.  4,  c.  71  {ante, 
pp.  1—27).  It  belongs  to  the  judges  of  the  land  to  determine  whether 
a  custom  is  reasonable  or  not.  There  are  several  cases  in  the  books  upon 
the  question,  what  customs  are  reasonable  and  what  are  not  (See  Broads 
bent  V.  miks,  Willes,  868 ;  Wiikes  v.  Broadbent,  1  Wils.  ^.)  A  custom 
is  not  unreasonable  merely  because  it  is  contrary  to  a  particular  maxim  or 
rule  of  the  common  law,  for  *'  consuetudo  ex  certd  causa  rationabili  msitata 
privat  communem  legem**  (Co.  Litt.  118  a),  as  the  custom  of  gavelkind  and 
borough- English,  which  are  directly  contrary  to  the  law  of  descent;  or, 
again,  the  custom  of  Kent,  which  is  contrary  to  the  law  of  escheata.  Nor 
is  a  custom  unreasonable  because  it  is  prejudicial  to  the  interests  of  a  pri- 
vate man,  if  it  be  for  the  benefit  of  the  commonwealth,  as  the  custom  to  torn 
the  plough  upon  the  headland  of  another,  in  favour  of  husbandry,  or  to  dry 
nets  on  die  land  of  another,  in  favour  of  fishing  and  for  the  benefit  of  navi-  < 
gation.  But,  on  the  other  hand,  a  custom  that  is  contrary  to  the  public 
good,  or  injurious  or  prejudicial  to  the  many,  and  beneficial  only  to  some 

Particular  person,  is  repugnant  to  the  law  of  reason  {  for  it  could  not  have 
ad  a  reasonable  commencement :  as  a  custom  set  up  in  a  manor,  on  the 
{>art  of  the  lord,  that  the  commoner  cannot  turn  in  his  cattle  until  the 
ord  has  put  in  his  own,  is  clearly  bad  ;  for  it  is  injurious. to  the  multitude, 
and  beneficial  only  to  the  lord.  Year  B.  Trin.  2  H.  4,  fol  24,  B.  pi.  20.) 
So  a  custom  that  the  lord  of  the  manor  shall  have  £Z  for  every  pound  breach 
of  any  stranger  (21  H.  4,  (a)  );  or  that  the  lord  of  the  manor  may  deuin  a 
distress  taken  upon  his  demesnes  until  fine  be  made  for  the  damage,  at  the 
lord's  wilL  (Litt.  s.  212.)  A  custom  is  void  which  sets  up  a  claim  to  lay 
coals  to  an  indefinite  extent  and  for  an  indefinite  time  on  the  lands  of  other 
copyholders,  whereby  their  lands  may  be  made  practically  useless,  although 
they  would  still  be  liable  to  pay  their  fents,  and  to  perform  their  stipulated 
services  to  the  lord.  {Broadbent  v.  Wilks,  Willes,  360 ;  1  Wils.  63,  recog- 
nized in  U.  L.,  8  Jur.,  N.  S.  626.)  In  all  these,  and  many  other  instances 
of  similar  customs  which  are  to  be  found  in  the  books,  the  customs  them- 
selves are  held  to  be  void,  on  the  ground  of  their  having  no  reasonable 
commencement,  but  as  being  founded  in  wrong  and  usurpation,  and  not  on 
the  voluntary  consent  of  the  people  to  whom  uiey  relate.  (  Tyson  v.  Smith, 
6  Ad.  &  EU.  421 ;  1  P.  &  Dav.  307 ;  6  Ad.  &  Ell.  746 ;  post,) 

Customs  derogatory  from  the  general  right  of  property  must  be  construed 
strictly,  and,  above  all  things,  they  must  be  reasonable.  {Rogers  v.  Brenton, 
10  Q.  B.  57.)  The  custom  to  erect  booths  in  the  highway  during  a  Uir 
has  been  held  legal.  Such  custom  was  in  substance  for  every  victualler  to 
enter  upon  any  parts  of  a  certain  close  within  a  borough  (within  which 
there  was  a  fair  immemorially  held  for  tliree  weeks),  but  leaving  sufficient 
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put  of  such  ciose  open  for  use  as  a  public  hi^^hway,  and  for  the  more  con- 
Teaienlly  carrying  on  their  trade  during  the  fair,  to  erect  booths,  and  keep 
goods  there  tUl  Uie  fair  was  ended,  paying  to  the  owner  of  the  soil  a  rea- 
•ooable  compensation  for  the  use  thereof  (Elwood  v.  Bullock,  6  Q.  B  383.) 
A  eostom  is  good  for  the  freemen  of  a  town  to  hold  horse  races,  over  certain 
hod,  every  Ascension  day.  (Mounsep  v.  Itmtf,  9  Jur.  306.)  A  custom 
would  be  bad  which  req^^uired  a  township,  part  of  a  parish,  to  pay  a  propor- 
tioD  of  a  church  rate,  without  requiring  the  inhabitants  of  the  township  to 
be  sammooed  to  consider  the  rate.  (Rsg*  v.  Dalby,  3  Q.  fi.  602.  See 
Broom's  Maxims,  pp.  824—829,  3rd  ed.) 

What  may  be 

cUimed  by  pio- 
•criptloD. 

markets,  aod  Ae'  like.  (Co.  Litt.'^lU'aj  6  Rep.  109  b/l  Ventr.'  387  j 
Bic  Abr.  Customs,  (B.);  Com.  Dig.  Prescription,  (C);  Id.  Franchises, 
(A.  1).)  A  prescription  to  have  a-  free  warren  in  a  manor  and  in  the 
demesnes  th^>eof  is  good.  ( Rex  v.  Talbot,  Cro.  Car.  311;  Jones,  320.  As 
to  franchises,  see  Cruise's  Dig.  tit.  XXVII.;  2  Bl.Comm.  37—40.)  The 
general  rule  with  regard  to  prescriptive  claims  is,  that  every  such  claim 
may  be  good  if  by  possibility  it  might  have  had  a  legal  commencement. 
(I  T.  R.  667.)  The  right  to  hold  a  fair  or  market  may  be  acquired  by 
grant  and  by  prescription.  (2  Inst  220.)  And  where  the  grantee  of  a 
market,  under  letters-patent  from  the  crown,  suffered  another  to  erect  a 
market  in  his  neighbourhood,  and  to  use  it  for  the  space  of  twenty-three 
years  without  interruption,  it  was  adjudged  that  such  user  operated  as  a  bar 
to  an  action  on  the  case  for  a  disturbance  of  his  market.  (Holcroft  v.  Heel, 
1  Bos.  &  P.  400;  see  2  Wms.  Saund.  174  n.;  and  Campbell  v.  mison, 
3  East,  294.)  The  lord  of  an  ancient  market  may  by  time  have  a  right  to 
prevent  other  persons  from  selling  goods  in  their  private  bouses  situated 
within  the  limits  of  his  franchise.  {Moteley  v.  Walker,  7  B.  &  C.  40; 
Mayor  of  Macclesfield  v.  Pedley,  4  B.  &  Ad.  404.)  So  he  may  determine  in 
what  part  of  the  township  the  market  shall  be  held,  and  shift  it  from  place 
to  place,  or  confine  the  right  of  holding  it  to  a  particular  place.  {Curweu  v. 
Saikeld,  3  Bast,  538 ;  De  Rutzen  v.  Lloyd,  5  Ad.  &  Ell.  456.) 

Stallage  is  a  payment  due  to  the  owner  of  a  market  in  respect  of  the  StaUsge. 
ezdusiTe  occupation  of  a  portion  of  the  soil.  Therefore  where  a  person 
osed  a  market  with  a  chair  and  a  *'ped,"  that  is,  a  wooden  or  wicker 
baduty  fiour  feet  long,  two  feet  and  a-half  wide,  and  two  feet  high,  with  a  lid 
which,  being  turned  back  and  supported  by  pieces  of  wood  not  fixed  in  the 
soil,  formed  a  table  on  which  he  exposed  his  provisions  for  sale,  it  was  held 
that  he  was  liable  for  stallage.  (Mayor  qf  Yarmouth  v.  Groom,  1  H.  &  Colt. 
102.) 

The  word  "toll"  in  a  grant  may  include  stallage.  And  if  the  crown 
grant  to  H.  and  his  heirs  that  they  may  have  and  hold  a  market  in  the  town 
of  E.,  with  all  tolls  and  nrofiu  thence  arising,  but  neither  the  crown  nor  H. 
has  any  right  of  soil  in  the  town,  if  H.  afterwards  acquires  the  soil  on  which 
the  market  is  held,  he  may  claim  stallage  by  virtue  of  the  grant  A  modem 
grant  by  H^  a  subject,  holding  under  the  crown  as  before  mentioned,  to 
which  certain  j>er8ons,  styled  inhabitants  of  E.,  are  parties,  granting  that 
the  said  inhabitants  of  E.,  *'  their  heirs  and  assigns  for  ever,''  shall  enjoy 
the  market  as  freely  as  H.  held  it  of  the  crown,  and  containing  a  covenant 
by  H.  that  they  shall  do  so,  does  not  exempt  from  stallage  an  inhabitant 
not  privy  to  the  parties  to  such  grant.  Such  an  exemption  for  the  inha- 
bitants of  a  town  can  be  only  by  way  of  custom,  not  of  grant  or  prescrip- 
Aotk.  Whether  an  exemption  or  discharge  from  toll,  other  than  stallage, 
could  be  claimed  by  such  grant  or  prescription  for  inhabitants  generally, 
was  questioned.  {Loekwood  ▼.  Wood,  6  Q.  B.  31 ;  affirmed  by  Excb.  Ch. 
ib.  50.)  The  grant  of  a  market  does  not  of  itself  imply  a  right  in  the 
grantee  to  prevent  persons  firom  selling  marketable  articles  in  their  private 
shops  within  the  limits  of  the  franchise  on  market  days.  (Macclesfield 
(Mayor,  fc.)  ▼.  Chapman,  12  Mees.  &  W.  18;  13  Law  J.,  N.  S.,  Exch.  32.) 
Such  a  right  can  exist  only  by  immemorial  custom,    (lb.) 

The  Stat  10  &  11  Vict  c  14,  consolidates  in  one  act  the  provisions 
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usually  contained  in  acts  for  constructing  and  reg^ulating  markets  and 
fairs. 
ToUs.  Xoll  traverse,  which  is  defined  to  be  a  sum  demanded  for  passing  over 

the  private  soil  of  anotherf^  (Com.  Dig.  tit.  Toll,  (A.),)  or  a  duty  which  a 
man  pays  for  ^ssing  over  the  soil  of  another  in  a  way  not  a  high  street, 
(Vin.  Abr.  tit.  Toll,  (A.),)  or  for  a  passage  over  the  private  ferry,  bridge, 
&c.  of  another,  (1  Sid.  454,)  may  be  claimed  by  prescription  by  a  corpora- 
tion  or  an  individual,  without  alleging  any  consideration,  and  payment  time 
out  of  mind  is  sufficient  to  support  the  prescription.  (2  Wils.  296.)  Until 
the  act  2  &  3  Will.  4,  c.  71,  such  toll  could  not  have  been  claimed  unless  it 
had  been  uken  time  out  of  mind,  (Fitzh.  tit.  Toll,  pi.  8,)  and  reserved  con- 
temporaneously  with  the  dedication  of  the  way  to  the  public.  {Pelham  v. 
PickersgiU,  1  T.  R.  660.) 

In  onier  to  support  a  prescription  against  public  right,  a  consideration 
must  be  proved ;  as  where  toll-thor ought  that  is,  a  toll  for  passing  over  the 
public  highway,  is  claimed.  {Mayor  and  Burgesses  qf  Nottingham  t.  Lam" 
bert,  Willes,  111 ;  Brett  v.  Beales,  10  B.  &  C.  508.)  And  where  the  plain- 
tiff claimed  toll- thorough,  and  showed  that  the  soil  and  the  tolls  before  the 
time  of  legal  memory  belonged  to  the  same  owner,  although  they  had  b«en 
severed  since,  it  was  held  that  it  was  to  be  presumed  that  the  right  of 
passage  had  been  granted  to  the  public  in  consideration  of  the  toll.  (/*«/- 
ham  V.  Pickersgill,  1  T.  R.  660.)  A  ri^ht  of  distress  b  incident  to  every 
toll,  (Bac.  Abr.  Distress,  F.  pi.  6,)  but  it  cannot  be  sold,  except  in  the  case 
of  turnpike  tolls  under  S  Geo.  4,  c.  1*26,  s.  39.  Tolls  may  be  recovered  in 
assumpsit,  and  no  proof  is  given  of  anything  like  a  contract  by  the  party 
against  whom  the  claim  is  made,  and  stallage,  which  is  a  satisfEbction  to  the 
owner  of  the  soil  for  the  liberty  of  placing  a  stall  upon  it,  may  be  recovered 
in  the  same  way  without  showing  any  contract  between  the  owner  of  the 
market  and  the  occupier  of  the  stall.  (Mayor,  ^.  qf  Newport  v.  Saunders, 
3  B.  &  Ad.  411.)  The  exemption  from  toll  may  also  be  claimed  by  pre- 
scription, or  by  the  king's  grant.  (4  Inst.  252 ;  1  H.  Bl.  206 ;  4  T.  R.  130 ; 
1  Bos.  &  Pul.  512;  7  Br.  P.  C.  126;  Mayor  of  Truro  v.  Reynolds,  8  Bing. 
275;  Lord  Middleton  v.  Lcmhert,  1  Ad.  &  Ell.  401  ;  3  Nev.  &  M.  841.) 
And  the  citizens  or  burgesses  of  a  city,  borough,  &c.,  may  prescribe  to  be 
quit  of  tolls.  (F.  N.  B.  226,  I.;  1  H.  Bl.  206;  Com.  Dig.  Toll,  (G.  1).) 
Inhabitants  of  a  place  may  prescribe  to  be  quit  of  toll.  (Baker  v.  BrercaMm, 
Cro.  Car.  418,  recognized,  6  Q.  B.  68.) 
Ciutomi  SI  te  To  a  declaration  in  case  for  digging  mines  near  the  foundation  of  the 

working  mlnss.  plaintifi''s  dwell inghouse,  without  leaving  due  support,  so  that  the  aaid  fouD- 
dations  were  ii^jured,  and  the  dwellinghouse  cracked,  sunk  in,  and  was  in 
danger  of  falling  and  being  destroyed,  the  defendant  pleaded  that  the  dwel- 
linghouse, from  time  whereof,  &c.,  was  part  of  the  manor  of  N.,  and  was 
situate  in  a  township  within  the  said  manor;  that  the  queen  was  seised  in 
fee  of  the  manor,  and  of  the  mines,  collieries  and  seams  of  coal  therein  ;  and 
that  she  and  all  those  whose  estate  she  had,  &c.,  and  their  tenants,  and  chose 
to  whom  she  or  they  have  granted  licence  to  mine,  firom  time  whereof,  Aro., 
have  been  used,  &c.,  and  of  right  ought,  &c,  to  work  the  said  mines,  col- 
lieries, &C.,  under  any  messuages,  dwellinghouses,  buildings  and  lands, 
parcel  of  the  manor  and  within  the  township,  and,  for  the  purpose  of 
working  the  said  inines,  collieries,  &c.,  to  dig  and  make  under  ground  all 
such  mines,  pits,  &c.,  under  the  said  messuages,  dwellinghouses,  buildings 
and  lands,  or  any  part  thereof,  as  might  from  time  to  time  be  expedient 
and  necessary  for  that  purpose,  and  oat  of  the  said  mines,  &c.,  to  get  the 
coals,  &c.,  and  carry  away  and  convert  the  same,  doing  no  more  than  neces- 
sary for  the  purpose  aforesaid,  and  paying  to  the  tenants  and  occupiers  of 
the  surface  of  lands  damaged  thereby  a  reasonable  compensation,  when 
demanded,  for  the  use  of  the  surface,  or  any  damage  occasioned  thereto  in 
and  about  the  working  of  the  mines,  collieries,  &c.,  but  without  making 
compensation  in  respect  of  the  surface  on  any  other  account,  and  without 
making  compensation  for  any  damage  occasioned  to  any  messuages,  dwel- 
linghouses or  other  buildings,  within  and  part  or  parcel  of  the  manor,  by  ot 
for  the  purpose  of  working  the  said  mines,  collieries,  &c.  Justification, 
stating  that  the  defendant,  as  lessee  and  grantee  of  the  crown,  committed 
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tbe  alleged  grievances,  &c^  in  exercise  of  the  above  right,  doing  no  more 
than  was  necessary  for  the  purposes  aforesaid.  It  was  held,  that  the  pre- 
scription was  void,  as  being  unreasonable;  that  a  custom,  similarly  pleaded, 
was  void  on  tbe  same  ground ;  that  the  right,  if  maintainable  in  itself,  might 
have  been  pleaded  in  virtue  either  of  prescription  or  of  custom  ;  and  that  it 
might  have  been  claimed  as  well  against  copyholders  as  against  tenants  of 
costomary  fieehold.  (Hilton  v.  Granville  {Earl),  5  Q.  B.  701.  See  Cr.  k 
PhilL  C.  C.  283;  Blaeketi  v.  Bradley,  31  L.  J.,  Q.  B.  65,)  **  There  can  be 
DO  doubt  but  that,  to  some  extent,  the  authority  of  Hilton  v.  Lord  Granville 
has  been  shaken,  inasmuch  as  a  position  assumed  in  the  reasoning  of  the 
court,  as  one  of  the  grounds  of  its  decision,  has  since  been  distinctly  over- 
ruled in  Rowhatham  v.  WiUon  (8  H.  L.  Cas.  348:  30  L.  J.,  Q.  B.  965),  in 
which  the  question  presented  itself  for  adjudication ;  and  it  cannot  be  denied 
that  the  decision  itself  has  not  met  with  the  universal  approval  of  the  pro- 
ieaaion,  and  that  it  may  be  desirable  that  the  validity  of  that  decision  should 
be  hrooght  under  the  consideration  of  a  court  of  error.  At  the  same  time 
it  is  equally  clear,  that  though  the  reasoning  of  the  court  in  Hilton  v.  Lord 
OramvUU  has  been  impugrned,  the  decision  in  that  case  has  not  been  over- 
ruled;  and  tbe  judgment  having  been  a  considered  judgment,  and  standing 
onreversed,  we  do  not  feel  ourselves  as  otherwise  than  bound  by  it.  We 
most,  therefore,  but  without  expressing  any  opinion  one  way  or  the  other 
as  to  the  propriety  of  the  decision  in  question,  give  judgment  on  the  third 
plea  for  the  plaintiff,  leaving  the  defendants  to  take  the  case  into  error,  if 
they  shall  be  so  advised."  {Per  Coekburn,  C.  J.,  in  Blackett  v.  Bradley^  8 
Jur.,  N.  S.,  588. 589.) 

The  rights  of  a  grantee  of  minerals  depend  on  the  terms  of  the  deed  Right  incident  to 
by  which  they  are  conveyed.  Under  a  grant  of  minerals  a  power  to  get  I**"**  ^  mines, 
dmi  is  a  necessary  incident.  {Rawbotkam  v.  Wilson,  8  H.  L.  Cas.  348 ;  30 
L.  J..  Q.  B.  965.)  Prima  facie  the  owner  of  the  surface  of  lanJ  is  entitled  to 
the  surface  itself  and  all  below  it  ex  jure  natura;  and  those  who  claim  the 
property  in  the  minerals  below,  or  any  interest  in  them,  must  do  so  by  some 
grant  from  or  conveyance  by  him.  The  righto  of  the  grantee  of  minerals 
must  depend  upon  the  terms  of  the  deed  by  which  they  are  conveyed  or 
reserved  when  the  surface  is  conveyed.  PrimA  facie  it  must  be  presumed 
diat  the  minerals  are  to  be  enjoyed,  and  therefore  that  a  power  to  get  them 
most  also  be  granted  or  reserved  as  a  necessary  incident.  A  similar  pre- 
sumption prhnd  fade  arises,  that  the  owner  of  the  mines  is  not  to  injure 
dse  soil  above  by  getting  them,  if  it  can  be  avoided.  {Rowbotham  v.  Wilson, 
8  H.  L.  Cas.  360,  per  Lord  Wensleydale.) 

A  declaration  stated  that  lands  were  in  the  occupation  of  a  tenant  of  the 

plaintiff,  the  reversion  belonging  to  him,  and  that  tlie  defendant  wrongfully 

dug  oat  of  the  lands  large  quantities  of  stone,  sand  and  soil,  and  carried 

nway  the  same,  and  made  large  holes,  excavations  and  cuttings  in  and 

throogh  parts  of  the  lands,  and  erected  mounds  and  banks  of  earth  and 

rubbtth  in  and  upon  other  parto  of  the  lands,  so  as  thereby  permanently  to 

alter,  damage,  injure  and  spoil  the  surface  of  the  lands.     The  defendant 

pleaded  that  R.  was  seised  in  fee  of  all  the  mines  and  quarries  of  stone 

under  the  earth  or  upon  the  earth  within  certain  parto  of  a  lordship,  and 

that  he  and  all  those  whose  estote  he  had  and  has  of  and  in  the  mines 

■ad  quarries  within  the  lordship,  from  time  whereof  the  memory  of  man 

is  DOC  to  the  contrary,  have  been  used  and  accustomed  of  right,  as  often 

<a  it  might  be  necessary,  for  the  purpose  of  effectually  getting,  winning 

or  working  the  mines  or  quarries  within  the  parto  of  the  lordship,  to  enter 

into  and  upon  any  lands  within  the  said  parto,  within  or   under  which 

tbe  mines  or  quarries  were  situate,  such  lands  being,  or  having  been. 

part  of  the  waste  of  the  lordship,  and  to  dig,  excavate  and  cut  into  and 

tbvoBgh  the  same  lands  unto  the  stone  of  the  mines  and  quarries,  and  out 

o€  the  boles  and  excavations  so  made  to  raise,  dig  and  get  the  stones  of  the 

■unes  and  quarries,  and  carry  away  the  same,  doing  no  more  damage  than 

^Mttiary.    The  plea  then  stated  that  R.  demised  a  quarry  of  stone,  situate 

*™"^  tod  under  tbe  lands  of  the  plaintiff,  being  parcel  of  the  mines  and 

4kUiries  of  stone  within  the  lordship,  to  the  de^ndant  from  year  to  year ; 

•=d  ^  plea  justified  the  acto  complained  of  in  the  exercise  of  the  right. 
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There  were  two  other  pleas  under  the  2  &  «5  Will.  4,  c.  7I»  alleginf  an  en- 
joyment of  the  right  by  the  defendant  as  occupier  of  the  quarry  for  forty 
and  twenty  years.  On  demurrer  it  was  held,  that  the  pleas  were  good,  for 
the  right  was  not  unreasonable,  and  might  have  originated  in  grant.  {lUger 
T.  Tatflor,  1  H.  &  N.  706 ;  26  L.  J.,  Exch.  203.)  The  custom  was  upheld 
in  this  case  on  the  ground  that  it  was  of  the  nature  of  an  easement  (Cm- 
ttabie  Y.  NichoUon,  11  W.  R.  699,  per  miles,  J.) 
Custom  of  mlniof  The  declaration  in  case  stated  that  the  plaintiff  was  possessed  of  and 
in  Cornwall.  entitled  to  a  tenement,  to  wit,  the  right  to  dig  and  take  to  his  own  use  tin 

and  tin  ore  in  certain  land,  and  alleged  a  disturbance  by  the  defendant. 
The  plea  denied  the  possession  and  tide  in  modo  et  forma.  At  the  trial  the 
plaintiff  claimed  under  the  following  custom,  which  the  jury  found  to  exist 
in  fact :  any  person  may  enter  on  the  waste  land  of  another  in  Cornwall,  and 
mark  out  bv  four  comer  boundaries  a  certain  area ;  a  written  description  of 
the  plot  of  land  so  marked  with  metes  and  bounds,  and  the  name  of  the 
person  for  whose  use  the  proceeding  is  taken  is  recorded  in  an  immemorial 
local  court,  called  the  Stannary  Court,  and  proclaimed  at  three  successive 
courts  held  at  stated  intervals :  if  no  objection  is  successfully  made  by  any 
other  person,  the  court  awards  a  writ  to  the  bailiff  of  the  court  to  deliver 
possession  of  the  said  **  bounds  or  tin  work*'  to  the  bounder,  who  thereupon 
has  the  exclusive  right  to  search  for,  dig  and  take  for  his  own  use  all  tin 
and  tin  ore  within  the  described  limits,  paying  to  the  landowner  a  certain 
customary  proportion  of  the  ore  raised,  under  the  name  of  toll  tin.  The 
right  descends  to  executors,  and  may  be  preserved  for  an  indefinite  time, 
either  by  actually  working  and  paying  toll,  or  by  annually  renewing  the 
four  boundary  marks  on  a  day  certain.  It  was  held,  that  the  custom  to 
preserve  the  right  by  the  mere  ceremony  of  an  annual  renewal,  without 
working,  is  unreasonable  and  bad  in  law,  and  that  the  plaintiff  (who  had 
ceased  to  work  or  pay  toll  for  eighteen  years)  could  not  recover  in  the  above 
action  even  as  agamst  a  stranger,  and  that  although  the  alleged  custom  in  • 
volved  a  claim  of  profit  in  alieno  iolo  it  would  have  been  a  good  one,  if  bond 
fide  working  bad  been  found  to  be  obligatory  under  it.  iJioger$  v.  Brenton, 
10  Q.  B.  26.)  It  was  observed  by  Lord  Denman,  C.  J.,  in  this  case,  '*  That 
it  might  be  collected  from  the  case.  Day  v.  Savadge,  Hob.  85,  86,  that  that 
which  is  matter  of  interest,  as  the  taking  a  profit  from  the  soil,  must  for  its 
existence  have  some  person  in  whom  it  is ;  and  a  fiux  body,  which  has  no 
entirety  or  permanence,  cannot  take  that  interest,  which  by  the  supposition 
is  immemorial  and  permanent,  because,  firom  its  nature,  it  cannot  prescribe 
Right  founded  on  for  anything.  Necessity,  however,  will  control  this:  the  case  of  common 
pntcription.  of  pasture  exemplifies  both  the  rule  and  the  exception ;  in  itself  it  is  an 

interest ;  it  is  the  taking  a  profit  from  the  soil ;  it  is  properly  matter  of  pre- 
scription.   If  the  copyholclers  of  one  manor  will  claim  it  in  the  wastes  of 
another,  they  must,  because  they  can,  do  so  by  prescribing  in  the  name  of 
their  lord,  who,  in  the  eye  of  the  law,  by  reason  of  his  estate,  has  such  a 
permanence  as  enables  him  to  prescribe ;  but,  if  they  claim  it  in  his  wastes, 
they  cannot  prescribe  in  their  own  names  and  rights  by  reason  of  the  want 
of  permanence;  nor  can  they  in  their  lord's  name,  for  he  cannot  claim 
common  in  his  own  land ;  they  are,  therefore,  from  necessity,  allowed  to 
claim  it  by  custom.     But  what  is  the  necessity  7  that  growing  out  of  the 
original  compact,  when  they  received  permission  to  cultivate  for  their  own 
benefit,  and  on  condition  of  certain  services,  certain  portion  of  their  lord's 
land.   That  compact  included  the  right  of  common  on  the  lord's  waste ;  and 
the  law  will  not  suffer  that  right  to  want  a  legal  character,  and  so  be  without 
the  means  of  its  legal  enforcement,  though  at  the  expense  of  strict  ie^l 
reasoning.     In  the  same  way,  the  right  now  in  question  must  have  ori^i. 
nated  in  each  instance  in  a  virtual  contract:  the  owner  has  permitted  the 
tinner  to  enter  and  work,  when  he  did  not  work  himself  or  devote  his  waste 
exclusively  to  other  purposes  by  inclosure,  on  the  condition  that  the  tinner 
shall  render  to  him  a  certain  portion,  fixed  by  custom,  of  the  produce  of  the 
mine.    Here,  as  in  the  instance  of  a  common,  the  thing  is  in  its  nature  to  be 
claimed  by  prescription  only;  but  they  who  have  it,  and  ought  to  have  it  in 
Justice,  cannot  prescribe  for  it  from  necessity ;  therefore,  that  the  undoubted 
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ri|^t  may  not  be  defeated,  they  shall  be  allowed  to  claim  it  by  cuttom." 
{Rogers  v.  BrenUn,  10  Q.  B.  60,  62.) 

A  title  to  lands  and  other  corporeal  substances,  of  which  more  certain  Wbst  cannot  bt 
eridence  may  be  had.  cannot  be  made  by  prescription,  as  that  a  man,  and  *^°*ff  ^^  ^"^ 
all  those  whose  estate  he  has,  have  been  seised  time  out  of  mind  of  particular  *^°Puon. 
lands.  (Brooke,  Prescription,  122 ;  Vin.  Abr.  Pres.  B.  pi.  2 ;  Dr.  &  St. 
dial.  1,  c.  8 ;  Finch,  132 ;  2  Bl.  Comm.  264.)  'l*he  right  to  a  given  substra- 
tum of  coal  lying  under  a  certain  close  is  a  ri^ht  to  land,  and  cannot  be 
daimed  by  prescription.  It  is  otherwise  of  a  nght  to  take  coal  in  another 
man's  land.  (  WUkimson  ▼.  Proud,  1 1  Mees.  &  W.  33.  See  StoughUm  ▼.  Lee, 
1  Taunt.  402.)  What  arises  by  matter  of  record  cannot  be  prescribed  for, 
but  must  be  claimed  by  grant,  entered  on  record ;  such  as,  for  instance,  the 
royal  franchises  of  deodands  (which  are  now  abolished  by  stat  9  &  10  Vict, 
c  62),  felons'  goods,  and  the  like.  These  not  being  forfeited  till  the  matter 
on  which  they  arise  is  found  by  the  inquisition  of  a  jury,  and  so  made  a 
matter  of  record,  the  forfeiture  itself  cannot  be  claimed  by  an  inferior  title. 
(Co.  Litt.  114;  2  Bl.  Comm.  266.)  A  prescription  for  a  right  of  common 
to  all  the  subjects  of  the  realm  cannot  be  supported.  (Pell  ▼.  TowerSf  Noy, 
20;  Br.  Abr.  Pres.  pL  71.)  Every  man  of  common  right  may  fish  in  the 
sea,  or  with  lawful  nets  in  a  navigable  river  (  Warren  ▼.  Matthews,  6  Mod. 
73 ;  Salk.  857),  and  therefore  a  prescription  for  a  right  of  fishing  in  the  sea, 
as  annexed  to  certain  tenements,  is  bad  (fVard  ▼.  Cresswell,  Willes,  265), 
which  is  not  merely  the  law  of  this  country,  but  also  of  nations ;  (Grot  de 
Jure  Belli  et  Pads,  b.  2,  c.  3,  s.  9 ;  Bract,  lib.  1,  c.  12,  s.  6 ;)  but  a  subject 
may  have  a  several  fishery  in  an  arm  of  the  sea  by  prescription.  {Mayer 
rf  Oxford  V.  Riekardstm^  4  T.  R.  439.)  And  though  prima  facie  every  subject 
has  a  right  to  take  fish  found  upon  the  seashore  between  high  and  low 
watermark,  such  general  right  may  be  abridged  by  the  existence  of  an  ex- 
dusive  right  in  some  individual.    (Bagott  v.  Orr,  2  Bos.  &  P.  472.) 

A  man  cannot  prescribe  or  allege  a  custom  against  a  statute,  because  it  is 
the  highest  matter  of  record  in  law,  (3  T.  R.  271 ;  11  East,  495,)  unless  the 
custom  or  prescription  be  saved  or  preserved  by  another  act  (Co.  Litt. 
115.)  And  Lord  Coke  makes  a  difi*ereuce  between  acts  in  the  negative  and 
in  the  affirmative ;  for  a  statute  in  the  affirmative,  without  any  nep^ative, 
express  or  implied,  does  not  uke  away  the  common  law  ;  and  likewise  be- 
tween statutes  that  are  in  the  negative,  for  if  a  statute  in  the  negative  be 
declarative  of  the  ancient  law,  a  man  may  prescribe  or  allege  a  custom 
against  it,  as  well  as  he  may  against  a  common  law.  (Hargrave's  Co.  Litt. 
1 15  a,  n.  ( 15).)  One  prescription  cannot  be  prescribed  against  another  pre- 
scription, for  the  one  is  as  ancient  as  the  other ;  as  if  a  man  prescribe  for  a 
way,  light  or  other  easement,  another  cannot  prescribe  for  liberty  to  stop  it 
when  he  pleases.  (Aldred*s  case,  9  Rep.  58  b;  2  Mod.  105;  Com.  Dig. 
Presoiption,  (F.  4).)  An  ancient  custom  may  be  destroyed  by  the  express 
provisions  of  a  statute  or  by  positive  language  inconsistent  with  the  existence 
of  the  custom.  {Merchant  Taylors'  Company  s*  Truscoit,  11  Exch.  855; 
Soller^  Company  v.  Jay,  3  Q.  B.  109.) 

By  the  common  law  a  man  might  have  prescribed  for  a  right  which  had  How  prescriptive 
been  enjoyed  by  his  ancestors  or  predecessors  at  any  distance  of  time,  though  ^^^  °**^  *** 
his  or  their  enjoyment  of  it  had  been  suspended'  for  an  indefinite  series  of    ^ 
)can.    But  by  the  statute  of  limitations  ( 82  Hen.  8,  c  2),  it  is  enacted  that 
DO  person  shall  make  any  prescription  by  the  seisin  or  possession  of  his  ances. 
tor  or  predecessor,  unless  such  seisin  or  possession  had  been  within  three- 
score years  next  before  such  prescription  made.    (2  Bl.  Com.  263,  264.) 
And  the  remedy  for  such  rights,  so  far  as  it  depended  upon  real  actions,  was 
farther  abridged  by  the  abolition  of  real  actions  after  31st  December,  1884, 
by  die  Statute  3  &  4  Will.  4,  c.  27,  s.  36  (see  post).    Where  a  profit  of  any 
lund  to  be  taken  out  of  lands  has  not  been  taken  for  a  vast  number  of  years, 
aod  tibe  Unds  have  been  enjoyed  without  yielding  such  profit  to  a  third  per- 
son, the  consequence  is,  that  the  title  to  it,  whatever  ita  nature,  shall  be 
proomedto  be  discharged.    (3  Bligh,  245.)    But  a  title  gained  by  pre-  ' 
■criptioii  or  custom  is  not  lost  by  mere  interruption  of  possession  for  ten  or 
twenty  years,  unless  there  be  an  interruption  of  the  right,  as  by  unity  of 
P^KKstioD  of  right  of  common,  and  the  land  charged  therewith  of  an  estate 
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equally  high  and  perditrable  in  both.  (Co.  Litt.  1 14  b.)  An  unity  of  poa- 
tesaion  merely  auspenda;  there  must  be  an  unity  of  ownership  to  deatroy  a 
preacriptive  right.  {Canham  y.  Fisk,  2  Cr.  &  Jerv.  126.)  Thua  if  a  peraon, 
having  a  right  of  common  by  preacription,  ukea  a  lease  of  the  land  for 
twenty  years,  whereby  the  common  ia  auapended,  he  may,  after  the  deter- 
mination of  the  leaae,  claim  the  common  again  by  preacription ;  for  the 
auapenaion  waa  only  of  the  enjoyment,  not  of  the  right.  (Co.  Litt.  118  b.) 
A  preacriptiye  right  may  be  lost  by  the  destruction  oftheaubject-matter ;  (4 
Rep.  88 ;)  but  not  by  an  alteration  of  the  quality  of  the  thing  to  which  a 
preacription  ia  annexed.  (Hob.  89 1  4  Rep.  86  a,  87 a.)  An  ancient  grant 
without  date  did  not  neceasarily  deatroy  a  preacripdve  right ;  for  it  might 
be  either  before  time  of  memory,  or  in  confirmation  of  such  preacriptive 
right,  which  is  matter  to  be  left  to  a  jury.  {Addington  v.  Clode^  2  Bl.  Rep. 
989.)  A  plea,  that  before  and  at,  &c.,  the  defendant  and  all  his  ancestors, 
whose  heir  he  is,  from  time  whereof  the  memory  of  man  ia  not  to  the  contrary, 
have  had,  and  been  used  and  accustomed  to  have,  and  of  right  ought  to 
have  had,  and  the  defendant  still  of  right  ought  to  have  for  himself  and 
themaelves,  the  sole  and  several  herbage  and  paaturage  of  and  in  divera,  to 
wit,  217  acrea,  &c,  of  a  certain  open  field,  called,  &c.,  was  held  to  be  dis- 
proved by  showing  a  grant  to  the  defendant's  ancestor  eighty-one  yeara  be- 
fore for  a  valuable  consideration  ;  and  such  plea  is  not  aided  by  the  atat. 
2  &  3  Will.  4,  c  71,  s.  1,  which,  if  relied  on,  ought  to  be  pleaded.  (  WtUowM 
V.  Upton,  5  Meea.  8e  W.  398.  See  Reg,  v.  We$tmark^  2  M.  8e  Rob.  30^.)  It 
seema  that  a  releaae  of  a  right  of  way,  or  of  a  right  of  common,  will  not  be 
preaumed  by  mere  non  user  for  a  leas  period  than  twenty  years,  although  it 
IS  otherwise  as  to  lights.  {Moore  v.  Rawsom,  3  6.  &  Cr.  339.  See  poet,  and 
note  on  lights,  poet)  The  right  to  hold  courts  for  the  determination  of 
civil  suits,  granted  by  the  king's  charter  to  the  steward  and  suitors  of  a  court 
of  ancient  demesne,  was  held  not  to  be  lost  by  a  non  user  of  fifty  yeara.  {Rex 
V.  The  Steward,  4«.,  of  Havering,  5  B  &  Aid.  691 ;  Rex  y.  The  Mayor,  ^^  of 
Hastingi,  Id,  692,  n.) 

Formerly  a  preacription  could  not  run  against  the  king,  aa  no  delay  in 
reaorting  to  his  remedy  would  bar  his  right.  The  maxim  waa  nmibem 
tempue  oecurrit  regi  (2  Inst.  273;  2  Roll.  264,  L  40;  Com.  Dig.  Prescrip- 
tion, (F.  1);  Broom's  Maxims,  pp.62 — 65,  3rd  ed.)  Liberties  and  fran- 
chises were  excepted  in  the  statute  9  Geo.  3,  c.  16,  limiting  the  daims  of 
the  crown  to  sixty  yeara  (see  post,  note  on  the  limitation  of  the  rigfata  of 
the  crown).  By  32  Geo.  3,  c.  58,  the  crown  is  barred  in  informations  for 
usurping  corporate  offices  or  franchises  by  the  lapse  of  six  yeara.  (See  Bac 
Abr.,  7th  ed..  Prerogative  (E.  6),  467,  and  stat.  7  Will.  4  &  1  Vict.  c.  78, 
a.  23  ;  Reg.  v.  HarrU,  11  Ad.  &  Ell.  518.)  It  will  be  obserred  that  by  the 
atat  2  &  3  Will.  4,  c.  71,  aa.  1,  2,  {ante,  pp.  1,  6,)  the  crown  is  placed  upon 
the  aame  footing  with  the  subject  as  to  the  rights  affected  by  that  act. 

The  doctrine  aa  to  the  grant  of  a  franchise  by  the  crown  within  time  of 
memory  being  a  determination  of  a  prescriptive  claim  to  the  aame  franchiae 
does  not  appear  to  be  settled.  Where  a  bishop,  having  free  warren  by  pre- 
scription over  the  demesne  and  tenemental  landa  of  a  manor  whereof  he  waa 
8eised^'«r«  eecleem,  accepted  a  grant  from  the  crown  to  himaelf  and  hia  auc- 
cessors  of  free  warren  over  the  demesne  lands  of  all  his  manora  in  Enj^and : 
it  was  held  that,  even  admitting  the  grant  to  have  the  effect  of  extinguiahing 
the  prescription  aa  to  the  demesne  lands  (which  the  court  considered  to  be 
at  least  doubtful),  it  could  not  affect  it  over  the  other  landa  of  the  manor. 
(Earl  qf  Carnarvon  v.  Villebois,  13  Mees.  &  W.  313.) 


2.  OF  RIGHTS  OF  COMMON. 

Several  ipeelei  of  Common  is  a  ri^ht  or  privilege  which  one  or  more  persons  claim  to  take  or 
use  in  some  part  orportion  of  that  which  another  mane's  lands,  waters^  wooda, 
&c.,  naturally  p'rotTijce,  without  baving  an  ah8olute^i^op?rty^ 
waters,  wooJs,  &c.  It  is  called  an  incorporeal  rig^lit,  which  iTes  In  grant,  as 
originally  commencing  by  some  agreement  between  lords  and  tenants,  for 
some  valuable  purposes,  which  by  age  being  formed  into  a  preaoriplioQ 
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coatinDet  good,  althoogfa  there  be  no  deed  or  inatniment  in  writing  that 

firoyes  the  original  contract  or  agreement.    (4  Rep.  37  a ;  2  Inst  65  ;  Vent.  U 

JS7;  Bac  Abr.  Common.)    Common  has  been  divided  into  five  sorts,  viz^kA^^^^^^^j-Z  tft-rf[t< 
1st,  Cmmmtm  afpasture,  which  is  a  right  or  liberty  that  one  man  or  more  have  ■'^^*'***'^***^    J  f 
Id  feed  or  fodder  their  beasts  or  cattle  in  another  man's  land.    2ndly,  Cornel)       #f         ••    cEuvIm 
BMii  cfiurbmr^,  or  the  liberty  of  cutting  turves  in  another's  soil,  to  be  burnt  0^1*^1 

inahouK.     (Sec  Noy,  145;  7  East,  121;  8  Lev.  165.)     3rdly,  Common  q/(^)      "  "   )J^^^' 

etlmerg,  which  is  a  right  of  taking  trees,  loppings,  shrubs,  or  underwood,  in  ^i;  i      ' .  H^  ^-^  i 

anothei's  woods,  coppices,  &c.    (See  Cro.  Jac.  25,  256;  5  Rep.  25  a;  4/^>^  LgJu^ 

R«>.  87  a;  Cro.  Eliz.  820;  Plowd.  881.)    4lhly,  Common  of  piseary,  or  a^  tc*.*»w3L 

right  and  liberty  of  taking  fish  in  another's  pond,  pool,  or  river.     And,  ^^  ^ 

5thly,  a  liberty,  which  in  some  manors  the  tenants  have,  of  digging  and 
takmg  sand,  gravel,  stone,  &c.  in  the  lord's  soil.  (Bac.  Abr.  Common, 
(A.X)  All  claims  of  this  kind,  in  order  to  be  valid,  must  be  made  with 
some  limitation  and  restriction.  {CUtyton  v.  Corby,  5  Q.  B.  419 :  see  post, 
p.  46.) 

A  party  may  prescribe  to  take  the  sole  and  several  herbage  which  may  be  Prtseription  ftr 
granted:  (Co.  LitL  122;  Hoskins  v.  Robmt,  Pollexf.  13;  Potter  v.  North,  1   epmmooabis 
Vent.  385 ;  Welame  ▼.  Upton,  6  Mees.  &  W.  543 ;)  although  it  was  formerly  ^'^^' 
doabted.    {North  v.  Cox,  1  Lev.  253.)     Instances  of  sole  pasturage  are  to 
be  found  in  the  South  Downs,  in  Sussex,  and  they  are  frequently  trans- 
ferred in  gross;  it  is  the  same  with  the  cattle-gates  in  the  north  of  England, 
although  some  have  thought  the  owners  of  them  are  tenants  in  common  of 
the  soU.    {Welcome  t.  Upton,  6  Mees.  &  W.  541,  542;  Rex  v.  Whixley,  1 
T.  R.  137.)     The  grant  of  veeturam  terra  or  herbagium  terra  does  not  pass 
the  land  or  soil  itself.    (Co.  Litt.  4  b.)    A  cattle-gate  is  not  a  more  ex- 
tensive right  than  the  above,  and  does  not  include  the  right  to  the  soil. 
{Bigg  T.  Earl  Lomedale,  I  H.  &  N.  923,  936.)    A  person  may  prescribe  to 
have  the  sole  and  several  pasture,  vesture,  or  herbage,  for  a  limited  time  in 
every  ye€V,  in  exclusion  of  the  owner  of  the  soil.    (Fitz.  Prescription,  54  ; 
Co.  Litt.  122  a;  2  Roll.  Abr.  267  (L.)  pi.  6;   Winch's  Rep.  5;  Hutt  45.) 
And  a  like  prescription,  in  exclusion  of  the  owner  of  the  soil  for  the  whole 
year,  was  held  good,  as  it  did  not  exclude  the  lord  from  his  profits  of  mines, 
trees,  and  quarries.    (Hoskin*  v.  Robins,  2  Saund.  324;   &  C,  2  Lev.  2; 
PoHext  13 ;  1  Mod.  74.)    So  a  tenant  may  prescribe  to  have  all  the  thorns 
growing  npon  such  a  place  in  exclusion  of  the  owner  of  the  soil.    (Dowglass 
V.  Kendal,  Cro.  Jac.  i66.)     But  a  man  cannot  nrespribe  to  have  common  to 
•emime  far  the  whole  year,  in  exclusion  of  the  lordj.  Tor  this  is  held  to  be  re- 
pognant  to  the  nature  of  the  thing.    (Co.  Litt.  122  a;  1  BoU.  Abr.  396  (A.), 
J»L  1, 2;  2  RolL  Abr.  267,  pi.  3 ;  2  Lev.  268 ;  1  Ventr.  395.)     However,  it 
n  said  diat  the  lord  may  by  custom  be  restrained  to  a  qualified  right  of 
coouBon  during  a  part  of  the  year.    (Yelv.  129;  1  Brownl.  187 ;  Cro.  Jac. 
208,  257.)    So  it  is  said  the  lord  may  be  restrained,  together  with  the 
eooimoners,  from  using  a  common  at  all  during  a  part  of  the  year;  (I 
BoH.  Abr.  405,  406);  and   that  the  commoners  may  prescribe  to  have 
conmon  in  exclusion  of  the  lord  for  part  of  a  year.    (2  Roll.  Abr.  267  (L.), 
pL  1;  1  Wms.  Saund.  353,  n.  (2).)    So  a  man  may  prescribe  to  have  a 
■eoanite  fishery,  to  the  exclusion  of  the  owner  of  the  soil  wholly  from 
fiuuQg ;  for  he  has  still  the  profit  of  the  soil  and  water.    (Co.  Litt.  122  a, 
•ad  n.;  Ventr.  391.    See  2  Saund.  326.) 

The  claim  in  right  of  a  freehold  estate  and  the  lands  which  formerly 
belonged  to  the  manor  farm,  of  a  separate  right  of  feeding  and  folding  an 
vnliimted  number  of  sheep,  is  not  a  claim  of  a  right  of  common,  but  of 
aonething  in  the  nature  of  a  separate  right  of  feeding  and  folding,  (  Kielway, 
198a;  Punsany  and  Leader's  case,  1  Leon.  11,)  which  mavhave  arisen  out  of 
'  exception  made  by  the  lord  upon  granting  the  lands,  or  it  may  have 
~  created  by  an  act  of  parliament.    {Ivatt  v.  Matrn,  3  Man.  &  O.  699.) 
asna  tf  pasture  is,  where  one  person   has,  in  common  with  other  Common  of 
>ODs,  the  riffht  of  uking  by  the  mouths  of  his  cattle  the  herbage  growing  pasture, 
the  land  m  whidi  some  other  person  is  the  owner.    This  species  of 
ia  either  annendant.  aonurtenant  or  in  gross,    fSelw.  N.  P. 
S.2.) 

*  ^^  ponging  to  the  owners  or  occupiers  of  arable  ^^""JJJJ"  "P" 
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^vwwt^'vv  a>H*04i***  J*"^'  *oj?H*  ????™PJ'**^I?  J^***?  "P^P  J*c  Jord's  waste^  and  upon  the  lands 

-»  r^-—       of  ot¥er  persons  within  the  same  manor.     Commonabrc  beasts  are  either 

horses  and  oxen  to  plough  thVIand,  and  cows  and  sheep  to  manure  it.  (Ca 
Litt  122  a.)  This  as  matter  of  universal  right  was  originally  permitted  not 
only  for  the  encouragement  of  agricultiu^  but  for  the  necessity  of  the  thing. 
For  when  lords  of  manors  granteid  out  parcels  of  land  to  tenants  for  senrices 
either  done  or  to  be  done,  these  tenants  could  not  plough  or  manure  the 
land  without  beasts.  These  beasts  could  not  be  sustained  without  pasture, 
and  pasture  could  not  be  had  but  in  the  lord's  wastes  and  in  the  uniodosed 
fallow  grounds  of  themselves  and  the  other  tenants.  The  law  therefore 
annexed  this  right  of  common  as  inseparably  incident  to  the  grant  of  the 
lands.    (2  Bl.  Com.  83 ;  Tyrrimgham*i  eoMe,  4  Rep.  36a;  2  Inst.  86.) 

There  is  no  general  common  law  right  of  tenants  of  a  manor  to  common 
appendant  in  Uie  waste.  Parke,  B.,  said,  although  there  are  some  books 
which  state  that  common  appendant  is  of  common  riglit,  and  that  common 
appendant  is  the  common  law  right  of  every  free  tenant  in  the  lord's  wastes, 
(see  Mellar  v.  Spateman,  I  Wms.  Saund.  846  d,  6th  ed.;  Bennett  v.  Rseve, 
Willes,  227;  Com.  Dig.  Comm.  B.,)  it  is  not  to  be  understood  that  every 
tenant  of  a  manor  has  by  common  law  such  a  right,  but  only  .that  certain 
tenants  have  such  a  right,  not  by  prescription,  but  as  a  right  at  common 
law,  incident  to  the  grant. 

The  right  therefore  is  not  a  common  right  of  all  tenants,  but  belongs  only 
to  each  grantee,  before  the  stat.  Quia  emptoree,  of  arable  land  by  virtue  of 
his  individual  grant  and  as  incident  thereto ;  and  it  is  as  much  a  peculiar 
right  of  the  grantee  as  one  derived  by  express  grant,  or  by  prescription, 
though  it  dif^  in  iu  extent  being  limited  to  such  cattle  as  are  kept  for 
ploughing  and  manuring  the  arable  land  granted,  and  as  are  of  a  descnption 
fit  for  that  purpose ;  whereas  the  right  by  grant  or  prescription  has  no  such 
limits  and  depends  on  the  will  of  the  grantor.  (Lord  Ihmraven  v.  Uewellynf 
15  Q.B.  810,811.) 

Common  appendant  may  be  claimwi  in  pleading  as  appendant,  withotit 

laying  a  prescription,  r^-^— -^ ■* • — ^'-" -l^-^-.—     xxr — 

Co.  Litt.  122  a,  n.^2:] 


Inst  85;  1  Roll.  396; 
levant  and  couchant  upon  the  land.  (76.;  Burr.  820.)  Levancy  and 
couchancy  mean  the  possession  of  such  land  as  will  keep  the  cattle  claimed 
to  be  commoned  during  the  winter.  (5  T.  R.  46 ;  Willes,  R.  227 :  8  T.  R. 
896.  See  Willie  v.  Ward,  2  Chit.  297.)  A  right  of  common  for  cattle 
"  levant  and  couchant,''*  upon  inclosed  land,  extends  to  such  cattle  as  the 
winter  eatage  of  the  land,  together  with  the  produce  of  it  during  the  summer, 
is  capable  of  maintaining.  (  Whitelock  v.  HutcMnton,  2  Mood.  &  Rob.  206.) 
In  other  words  the  right  is  governed  by  the  number  of  cattle  which  the 
commoner  has  the  means  of  bousing  and  providing  for  in  the  winter.  {DyoB 
V.  Hay,  \  Macq.  H.  L.  C.  818.)  Case  by  commoner  for  disturbing  his 
common  by  putting  on  cattle.  Plea,  a  right  of  common  appurtenant  for 
cattle  levant  and  couchant ;  that  the  cattle  in  the  declaration  mentioned 
were  defendant's  own  commonable  cattle  levant  and  couchant,  and  that  he 
put  them  on  to  use  the  common,  which  is  the  same,  &c.  Replication,  that 
"  all  the  said  cattle  in  the  said  declaration  mentioned**  were  not  defendant's 
own  commonable  cattle  levant  and  couchant,  in  nuinner,  &c«  Conclusion 
to  the  country.  It  was  held,  that  the  defendant  maintained  his  issue  by 
showing  that,  on  the  occasion  of  every  alleged  disturbance,  some  of  the 
cattle  put  on  were  levant  and  couchant,  and  that  on  these  pleadings  plaintiff 
could  not  insist  on  a  surcharge.  The  word  "all"  was  interpret^  to  mean 
that  the  levancy  and  couchancy  was  untruly  alleged  as  to  all  the  cattle ;  not 
that  it  was  truly  alleged  of  some,  and  falsely  of  others.  {Bowen  ▼.  Jenkim, 
6  Add.  &  Ell.  911.)  This  species  of  common  must  have  existed  from  time 
immemorial;  (1  Roll.  Abr.  896;)  and  cannot  be  claimed  by  prescription,  as 
appurtenant  to  a  house  without  any  curtilage  or  arable  land ;  (1  RolL  Abr. 
497 ;  Scholet  v.  Hargraves,  5  T.  R.  46 :)  but  it  might  formerly  be  claimed  as 
appendant  to  a  cottage,  because  by  81  Elis.  c.  7»  (repealed  by  15  Geo.  8, «. 
82,)  it  was  requisite  for  a  cottage  to  have  four  acres  of  land  attained  to  it. 
(Emerson  v.  Selby,  I  Salk.  169 ;  2  Lord  Raym.  1015.)    Common  appendant 
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ooly  be  claimed  for  such  cattle  ai  are  necessary  for  tJMage.^  as  horiet 


;i.->n.M/.m.v.iti.in)TinT.»-TT.fj.iJJ:i.!. 


sheep  to  manure  it    (tk).  L.ittr 
to  the 


iSa!)  Common  appendant  is  so  necessarily  incident  to  the  land,  that  it 
cannot  be  severed  from  it,  and,  therefore,  however  often  the  land  may  be 
divided,  every  pcurcel  of  it  is  entitled  to  common  appendant  (Willes,  240.) 
A  pcnon  cannot  prescribe  for  a  right  of  common  as  occupier  of  a  messuage. 
(Engiish  V.  BmrneUt  2  Wils.  2SS.)  A  claim  of  a  right  of  common  without 
sdnt,  as  annexed  to  an  ancient  messuage  without  land,  cannot  as  such  exist 
by  law.  (  Bentom  v.  ChgHer,  8  T.  R.  396.)  The  occupier  of  a  messuage  and 
lands,  who  has  common  in  the  I(Hrd*s  waste,  may  set  up  a  custom  to  cut 
rashes,  as  annexed  to  his  right  of  common.  {Bean  v.  Bham,  2  Bl  R.  926 ; 
S  a,  S  Wils.  456.) 


^mw¥m  ttfvmrltmttM  may  be  claimed  as  well  by  grant  within  time  of  CornnMa  apf  urte- 
meinory  as  by  prescription ;  and  after  a  unity  of  possession  in  the  lord  of  "Mt 
the  land,  in  respect  of  whicb  the  right  of  common  was  claimed  with  the  soil 
and  freehold  of  the  waste,  proof,  that  the  lord's  tenant  of  the  land  had  for 
fifty  years  past  enjoyed  the  right  of  common  on  the  waste,  is  evidence  for 
the  jury  to  presume  a  new  grant  of  common  as  appurtenant,  so  as  to  support 
a  count  in  an  action  by  the  tenant  for  surcharging  the  common,  declaring 
upon  his  possession  of  the  messuage  and  land  with  the  appurtenances,  and 
tiiat  by  reason  thereof  he  was  entitled  of  right  to  the  common  of  pasture,  as 
belonging  and  appertaining  to  his  messuage  and  land ;  and  also  to  support 
another  count,  in  subsUnce  the  same,  alleging  his  possession  of  the  mes- 
suage and  land,  and  that  by  reason  thereof  he  was  entitled  to  common  of 
pasture.  (Csw/osi  v.  57aci^,  15  East,  108.)  This  species  of  common,  though 
frequently  confounded  with  common  appendant,  differs  from  it  in  many 
circumstances.  It  may  be  created  bv  yrant.  whereas  common  appendanti 
can  only  aruK  from  prescription.     It  may  be  claimed  as  annexed  to  anyj     .  , 

kind  of  land,  whereas  common  appendant  can  only  be  claimed  on  account     .;ii<^«^<*-'- 
of  ancient  arable  land."    (4  Rep.  37  a.)    And  it  may  be  not  only  for  beasts    UJ^-^-  'tU'^>  ♦ 
osoaHy  commonable,  such  as  horses,  oxen  and  sheep,  but  likewise  for  goats.  ' 

yrinc,  ftcl    ( 1  Roll.  Abr.  3^9.)    A  person  may  claim  common  appurtenant 
for  a  certain  number  of  cattle,  in  which  case  thie  cattle  of  a  stranger  may  be 
put  upon  the  common,  as  no  injury  can  arise  to  the  owner  of  the  soil  as  the 
number  is  ascertained.    (  Bac.  Abr.  96  ;  Richard  v.  Squibb,  1  Ld.  Raym.  726. 
See  Slevtws  v.  Justin,  2  Mod.  185;  Thomel  v.  LasstU,  Cro.  Jac.  27.)    The 
principle  furnished  by  Potter  v.  North  {I  Wms.  Saund.  850;   Hoikin*  v. 
RMnt,  2  Wms.  Sauna.  824  \  as  to  claims  to  common  by  custom  or  prescript 
tioD,  seems  to  be  to  ascertain  the  extent  of  the  rights  conferred,  and  the 
rights  reserved  by  the  grant,  and  to  see  whether  the  act  be  in  derogation 
Off  the  latter.    Thus,  where  tenant  of  B.  prescribed  to  have  fur  himself  and 
bit  tenants,  &c.,  occupiers  of  the  farm  of  B.,  the  sole  and  exclusive  right  of 
pasture  and  feeding  of  sheep  and  lambs  on  L.  as  to  the  said  farm  of  B.  be- 
fonging  and  appertaining:  it  was  held,  that  thb  did  not  entitle  him  to  take 
in  the  sheep  and  lambs  of  other  persons  to  pasture  in  L.,  for  that  by  the 
terms  of  the  grant  some  interest  in  the  pasture  was  reserved  to  the  lord, 
and  the  above  practice  was  prejudicial  to  such  interest    (Jones  v.  Richard, 
€  Ad.  &  Ell.  530.    See  5  Id,  413. ) 

If  a  man  purchase  nart  of  the  land  wherein  common  appendant  is  to  be  Apportionment  of 
bad,  the  common  ahall  be  apportioned,  because  it  is  of  common  right  but  coiaBMa. 
it  b  otherwise  as  to  common  appurtenant  and  other  kinds  of  common,  as 
I  of  estovers  or  piscary.    But  both  common  appendant  and  common 


sippurtenant  will  be  apportioned  on  alienation  of  part  of  the  land  to  which 
Oe  common  is  appendant  or  appurtenant  (Co.  Litt  122  a,  164  a;  Tarring- 
Imis  ease,  4  Rep.  36  ;  Wild's  case,  8  Rep.  78  ;  (THart  v.  Fahy,  10  Ir.  C. 
1.R.,N.S.318.) 

An  owner  demised  to  B.  and  others  seventeen  acres,  a  portion  of  forty- 
one  acres,  by  the  following  description : — "  All  that  part  of  the  lands  of 
Mojghns,  containing  seventeen  acres,  now  in  the  possession  of  B.  and  part- 
isan, together  with  a  right  of  commonajge  and  turbary  for  the  use  of  the 
^■Rs,"  for  a  term  of  eighteen  years,  which  was  a  shorter  term  than  that  for 
^tnch  the  grantor  was  possessed :  It  was  held,  that  the  lessees  of  the  seven- 
^sen  acres  acquired  by  the  sub-leoie,  as  against  the  head  landlord,  a  pro- 
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portional  share  of  the  common  appurtenant  to  the  forty-one  acres.  (O'JZsrtf 
T.  FoAy,  10  Ir.  C.  L.  R.,  N.  S.  318, 

The  rent-charges  under  the  acts  for  the  commutation  of  tithes  in  England 
and  Wales,  in  respect  of  the  tithes  of  common  appendant  or  appurtenant,  are 
to  be  a  charge  on  the  allotments  thereafter  to  be  made  in  respect  of  the  lands 
to  which  the  right  of  common  is  attached.    (2  &  3  Vict.  c.  62,  s.  14.) 

Commum  bgcmue  of  wein^ge  or  neighbourhood,  is  not  strictly  a  right  of 
common.  It  happens  where  the  inhabitants  of  two  tpwnjihi4»i..!>rhkh.lliP 
contiguous  to  each  other  have  usually  intercommoned  with  each  other,  Oie 
leasts  of  the  one  straying^  mutually  into  the  _p_tl)ej'fiL  fields,  without  any 
molestation  from  either.  It  is  only  a  permissive  right,  intended  to  excuse 
what,  in  strictness,  is  a  trespass  in  both,  and  to  prevent  a  multiplicity  of 
suits.  (Mmtgrooe  v.  Cave,  Willes,  322.)  And  therefore  either  township 
may  inclose  and  bar  out  the  other,  though  they  have  intercommoned  time 
out  of  mind.  Neither  hath  any  person  of  one  town  a  right  to  put  his  beasts 
originally  into  the  other's  common ;  but  if  they  escape,  and  stray  thither  of 
themselves,  the  law  winks  at  the  trespass.  (Co.  Litt.  121,  122  ;  4  Rep.  38 ; 
2  fil.  Comm.  33.)  The  position,  that  this  species  of  common  is  not  a  right, 
but  matter  of  excuse  for  a  trespass,  is  sufficiently  established.  (  fVeU*  v. 
Pearcjf,  1  fiing.  N.  C.  556;  1  Scott,  426;  GuUett  v.  Lopes,  13  East,  848.) 
Although  it  may  be  claimed  by  prescription,  it  is  rather  matter  of  imme- 
morial custom.  The  substance  of  the  custom  is,  that  cattle  lawfully  on  one 
common  have  been  used  to  stray  upou  the  other.  All  that  it  is  necessary 
therefore  for  the  pleadings  to  show  is,  that  the  cattle  were  lawfully  on  their 
own  common  before  they  strayed,  and  that  is  done  by  showing  thirty  years' 
user  under  the  statute  2  &  3  Will.  4,  c.  71.  {Prichard  v.  Powell,  10  Q.  B. 
589.)  Reputation  may  be  given  in  evidence  in  support  of  the  immemorial 
right  of  such  common  so  pleaded.  (lb.)  If  to  an  action  of  trespass  in  the 
common  called  A.,  the  defendant  plead  that  A.  and  B.  commons  lie  open  to 
each  other,  and  then  prescribe  for  a  right  in  both  commons,  the  plaintiff 
must  traverse  the  whole  prescription.  (Morewood  v.  Wood,  14  East,  327.) 
The  plaintiff  being  possessed  of  a  house  and  land  in  £.,  had  for  sixty  years 
exercised  righu  of  common  in  W. ;  it  appeared  at  the  trial  that  this  was 
done  near  the  boundary  of  two  commons  of  W.  and  E.,  which  lay  open  and 
uninclosed,  and  adjacent  to  each  other,  and  that  the  parties  exercising  the 
right  did  not  at  the  time  know  the  exact  boundary ;  that  the  plaintiff  had, 
on  the  previous  inclosure  of  the  common  at  E.,  obtained  an  allotment  there 
in  respect  of  his  estatet  it  was  held,  that  it  was  properly  left  to  the  jury  to 
say  whether  the  evidence  was  referable  to  an  exercise  of  the  right  in  E.,and 
a  mistake  of  the  boundary,  or  to  an  exercise  of  the  right  in  W.  {Hethering^ 
ton  V.  Fane,  4  B.  &  Aid.  428.)  Common  pur  cause  de  vicinage  cannot  be  set 
up  as  an  excuse  for  cattle  rambling  from  downs  subject  to  common  of  pas- 
ture into  downs  of  which  the  owner  has  exclusive  possession,  notwithstand- 
ing there  be  no  fence  or  visible  boundary  separating  the  downs.  {Heath  r» 
Elliot,  4  Bing.  N.  C.  388 ;  6  Scott,  172.) 

To  establish  a  right  of  common  pur  cause  de  vicinage  an  intercommoning 
between  the  two  districts  must  be  alleged  and  proved.  It  is  not  enough  to 
show  that  there  was  no  fence  between  the  two  districts,  and  that  cattle  strayed 
from  one  to  the  other,  but  were  constantly  either  driven  back  by  their  own 
respective  owners,  or  turned  off  by  the  owners  of  the  land  into  which  they 
had  strayed.  {Clarke  v.  Tinker,  10  Q.  B.  604.)  It  seems  that  a  plea  is 
had,  after  verdict,  which  professes  to  show  a  common  pur  cause  de  vicinage 
by  usage  between  the  close  of  an  individual  and  a  waste  or  common,  {lb.) 

Where  the  commons  of  two  towns  adjoin,  and  a  right  of  common  by  reason 
of  vicinage  exists,  and  in  one  town  there  are  fiftv  acres  of  common,  and  in 
the  other  town  one  hundred  acres  of  common,  the  commoners  in  the  first 
town  cannot  put  more  cattle  upon  the  common  of  fifty  acres  than  it  will  feed, 
without  any  respect  to  the  common  in  the  other  town.  {Corbet* s  eaea,  7 
Rep.  5  a.) 

The  Court  of  Exchequer  Chamber  inclined  to  think  that  common  pur 
cause  de  vicinage  may  exist  between  two  neighbouring  proprietors,  though 
there  be  no  right  of  common  over  the  land  on  either  side,  firom  which  the 
cattle  escape.    {Jones  v.  Robin  (in  error),  10  Q.  B.  620.)     It  was  held  by  the 


Digitized  by 


Google 


Of  Bights  of  Common.  48 

ame  court  (aflBrming  the  jadfment  of  the  Queen's  Bench,  10  Q.  B.  581), 
Aft  t  plea  claiming  common  pur  ctnut  de  vicinage  in  respect  of  a  prirate 
nutc,  over  which  no  other  right  of  common  is  shown,  and  alleging  such 
connnon  to  exist  by  custom,  is  bad,  and  that  a  plea  of  such  common  against 
the  owner  of  the  laod  into  which  the  cattle  escape,  must  be  a  plea  of  grant 
or  prescription.  It  was  held,  therefore,  that  a  claim  of  such  common,  merely  . 
allerinff  that  the  land  of  A.  and  the  land  of  B.  were,  and  from  time  whereof, 
&c  bad  been,  contiguous  to  each  other,  and  not  separated  by  any  fence,  and 
cbst  the  sheep  from  time  to  time  duly  put  on  the  land  of  A.  to  feed,  from 
tine  immemorial,  hare  gone,  escaped,  &c.,  and  have  been  used  and  accua- 
toosed  to  go,  &Oi^  therefrom  into  the  land  of  B.,  and  to  intermix  there,  and 
tofped  with  sheep  from  time  to  time  feeding  on  B.'s  land,  and  in  like  man- 
ner, &c,  alleging,  in  similar  form,  that  the  sheep  duly  put  on  B.'s  land  have 
fone  therefrom  and  been  used,  &c.,  upon  the  land  of  A.,  and  to  intermix, 
tiCy  is  ill  pleaded,  the  objection  being  taken  to  the  replication  on  demurrer 
to  the  rejoinder,     (i^.) 

An  end  naar  be  put  to  this  species  of  common  by  inclosure.  {Tyrring-  DeteraifaMtloo  of 
htm'i  cose,  4  Rep.  36  b,  88  b,  39  aV  CorbtVi  ca«e,  7  nei>.  6  a.)  Where  one  right, 
of  two  adjoining  commons,  with  common  of  vicinage,  is  inclosed  and  fenced 
off  by  the  owner  of  the  soil,  leaving  open  only  a  passage  sufficient  for  the 
highway,  which  led  over  the  one  to  the  other ;  yet,  as  the  separation  was 
not  complete,  so  as  to  prevent  cattle  straying  from  one  to  the  other  by  means 
of  the  highway,  the  common  by  vicinage  still  continues.  (OulUii  v.  Lopes, 
18  East,  848.)  In  case  of  open  field  lands,  the  owner  of  any  particular 
spot  Buy,  by  custom,  exclude  the  other  from  right  of  pasture  there,  by  in- 
closing his  own  land.  (2  Wils.  269.)  By  a  local  act,  all  rights  of  common 
whatever  in  B.  were  extinguished ;  the  wastes  were  divided ;  the  owners  of 
allotments  were  directed  to  inclose  and  authorised  to  distrain  the  cattle  of 
strangers  trespassing.  No  fence  having  been  made,  it  was  held,  that  die 
owner  of  an  allotment  in  B.  could  not  distrain  cattle  which  had  strayed  into 
his  allotment  from  a  common  in  W.  in  pursuance  of  an  alleged  right  of 
common  par  eauM  dg  mcinage  in  the  inhabitants  of  W.  (  Well»  v.  Pearey,  1 
Scott,  426 ;  1  Bing.  N.  R.  666.)  It  seems  that  the  cattle  would  be  liable 
to  distress,  or  the  owner  to  an  action  of  trespass,  notwithstanding  the  want 
or  delect  of  fences,  if  the  cattle  were  sufiered  to  remain  in  the  loctu  in  quo 
tSttr  notice  to  the  owner  that  thev  were  trespassing  there.  {lb.)  It  was 
«|oe8tioaed  whether  a  notice  in  ract  to  the  commissioners  in  W.  (without 
indosore),  that  all  the  rights  of  common  in  B.  were  extinguished,  would 
put  an  end  to  the  legal  excuse  of  trespasses  pur  cause  de  vicinage,  ( lb,)  It 
was  admitted,  that  when  there  is  a  common  pur  cause  de  vicinage  between 
two  wastes,  and  one  of  them  is  under  a  private  act  of  parliament  conveyed 
to  aDottees,  for  the  purpose  of  being  inclosed,  and  the  commissioners  under 
the  aet  extinguish  all  rights  of  common  on  such  one  waste,  these  proceed- 
ings do  not  of  themselves  put  an  end  to  the  common  pur  cause  de  vicinage, 
(Oarke  v.  Tinker,  10  Q,  B.  604.) 

17«nrf  m  ^9^  y  ^^^,^  "g**^  ^  common  as  is  neither  appendant  nor  Coramoa  In  gmsi. 
appurtenant  to  land,  but  is  annexed  to  a  man's  person,  beins  granted  to 
him  and  his  heirs  by  deed ;  lirlt'm'ay'Ve  claimed  by  prescriptive  ngHt,  as 
by  a  parson  of  a  church,  or  the  like  corporation  sole.  It  is  a  separate 
inheritance,  entirely  distinct  from  landed  property,  and  may  be  vested  in 
one  who  has  no  Umd  in  the  manor.  (Co.  Litt.  122  a ;  2  Bl.  (}omm.  84.) 
Common  appurtenant  for  a  certain  number  of  cattle  may  be  converted  into 
common  in  gross.  (Cro.  Jac.  15;  5  Taunt.  244.)  If  A.  and  all  those  . 
whose  estate  he  has  in  the  manor  of  D.  have  had  from  time  immemorial  a 
fold  course,  that  is,  common  of  pssture  for  any  number  of  sheep  not  ex- 
ceeding 800,  in  a  certain  field,  as  appurtenant  to  the  manori  he  may  grant 
ever  to  another  this  fold  course,  and  so  make  it  in  gross;  because  the 
coannon  is  for  a  certain  number,  and  by  the  prescription  the  sheep  are  not 
to  be  levant  and  couchant  on  the  manor,  but  it  is  a  common  for  so  many 
i^eep  appurtenant  to  the  manor,  which  may  be  severed  from  the  manor  as 
well  as  an  advowson,  without  any  prejudice  to  the  owner  of  the  land  where 
the  common  is  to  be  taken.  (1  Roll.  Abr.  402,  pL  8 ;  Day  v.  Spocner,  Cro. 
Car.  482 ;  Sir  W.  Jones,  875 ;  8  Wms.  Saond.  327,  n.)    A  right  of  common 
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in  grou  ians  nombre,  in  the  latitude  in  which  it  it  was  formerly  anderstood, 
cannot  exist,  (1  Saund.d46;  1  Ld.  Rayro.  407;  Willes,  232;  8  T.  R.396,) 
and  it  can  have  no  rational  meaning  but  in  contradistinction  to  stinted 
common,  where  a  man  has  a  right  only  to  put  on  a  particular  number  of 
cattle.  (Benneti  ▼.  Reeve,  Willes,  232.)  A  right  of  common  in  gross  does 
not  confer  a  Tote  for  the  coroner  of  a  county.  {Reg,  ▼.  Day,  3  £11.  &  BL 
859.) 

To  an  action  for  disturbance  of  a  right  of  common  by  putting  cows  on 
the  common  field,  the  defendant  pleaded  that  he  was  possessed  of  land,  the 
occupiers  whereof  had  for  thirty  years  before  action  ei\joyed  common  of 
pasture  in  the  field  for  **  one  cow,  and  three  fourth  parts  of  a  right  rfcommm 
of  paeturefor  another  cow,*'  and  that  he  was  possessed  of  other  land,  the 
occupiers  whereof  had  for  thirty  years  enjoyed  one  fourth  part  of  a  right  of 
common  of  pasture  for  one  cow,  and  three  fourth  parts  of  the  right  of  com- 
mon of  pasture  for  another  cow  in  his  own  right,  and  in  respect  of  one 
fourth  part  of  the  right  of  common  of  pasture  for  one  cow,  as  the  servant  of 
A.,  put  two  cows,  and  no  more,  on  the  common.  There  was  a  discussion 
whether  any  such  right  could  exist  for  a  fractional  part  of  a  cow,  which  it 
was  unnecessary  to  decide,  although  possibly  such  a  right  may  exist  by 
express  grant.  And  if  one  person  having  a  riffht  of  common  to  the  extent 
of  one  part  of  the  eatage  of  a  cow  could  find  another  person  in  a  similar 
situation,  they  might  unite  their  interests,  in  order  to  exercise  the  right 
The  court  held,  that  whether  or  not  there  could  be  a  right  to  common  of 
pasture  for  a  firaction  of  one  animal,  the  plea  was  bad,  as  the  allegation 
**  of  a  right  to  three  fourths  of  a  right  of  common  of  pasture"  was  unin- 
telligible. (Nicholls  ▼.  Chapman,  5  H.  &  N.  643  ;  92  Law  J.,  Exch.  461 ; 
8  W.  R.  664.) 

A  corporation  may  prescribe  for  common  in  gross  for  cattle  levant  and 
couchant  within  the  town,  but  not  for  common  in  gross  eane  nombre,  {Mellor 
y,  Spaieman,  1  Saund.  343;  Clarkeon  ▼.  Woodhouse,  5  T.  R.412,  n.)  Where, 
before  the  passing  of  5  &  6  Will.  4,  c.  76,  all  freemen  inhabiting  within  an 
ancient  borough  claimed  right  of  common  on  certain  lands,  and  that  act 
(sect.  7)  has  extended  the  limits  of  the  borough,  the  right  of  common  can 
no  longer  be  described  in  pleading  to  be  a  right  **  in  all  freemen  inhabiting 
within  the  borough ;"  for  that  act  only  reserves  the  right  to  those  who 
reside  within  the  old  limits,  and  does  not  make  the  newly-defined  borough 
the  same  to  all  intents  and  purposes  as  the  old  one.  {Beadetoorth  ▼.  Tor- 
kingtoUf  1  Q.  B.  782.)  See  a  plea  of  common  by  a  burgess  under  a  grant  to 
a  corporation.  Parry  v.  Tkomatt  5  Exch.  37.  The  new  burgesses  created 
under  the  stat  5  &  6  Will.  4,  c.  76,  are  not  entitled  to  participate  in  the 
rights  of  common  enjoyed  by  the  old  burgesses  and  freemen  for  their  own 
benefit  prior  to  the  passing  of  that  act  {Hulls  v.  Esteourt,  2  New  Rep. 
131.) 

The  Stat.  2  &  3  Vict.  c.  62,  s.  13,  provides  the  mode  in  which  Lammas 
lands  and  a  right  of  common  in  gross  are  to  be  charged  with  rent-charges, 
in  lieu  of  tithes,  under  the  acts  for  the  commutation  of  tithes  in  England 
and  Wales. 

PrimA  facie  the  lord  of  the  manor  is  entitled  to  all  waste  lands  within  the 
manor ;  and  it  is  not  essential  that  the  lord  should  show  acts  of  ownership 
of  such  lands ;  and  evidence  that  the  public  have  been  used  to  throw 
rubbish  on  waste  lands  is  rather  evidence  that  it  belongs  to  the  lord  than  to 
any  private  individual.  {Doe  d.  Dunraven  ▼.  Williams,  7  Carr.  &  P.  332.) 
A  right  to  any  part  of  the  waste  may,  however,  be  established  against  the 
lord  by  repeated  acts  of  ownership,  as  by  cutting  trees,  digging  turC  and 
the  like.  (  Tyrwhitt  v.  Wynne,  2  B.  &  Aid.  554 ;  Barnes  ▼.  Mawson,  1  Maule 
&  S.  77  ;  Richards  ▼.  Peake,  2  B.  &  C.  918. )  The  lord  may,  with  the  con- 
sent of  the  homage,  grant  part  of  the  soil  for  building,  if  he  has  immemo- 
rially  exercised  such  right.  {Folkard  v.  Hemmett,  5  T.  R.  417.)  In  like 
manner  there  may  be  a  valid  custom  in  a  manor  within  the  limits  of  an 
ancient  forest  belonging  to  the  crown,  for  the  lord  with  the  assent  of  the 
homage  to  grant  parcels  of  the  waste  to  be  holden  by  copy  of  court-roll,  and 
for  the  grantees  to  inclose  the  same,  and  to  hold  them  in  severalty  against 
the  commoners,  and  in  exclusion  of  their  rights.    {Boulcott  v,   WimmU^ 
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3  Cajop.  261 ;  see  Ifcrtkwiek  ▼.  Stanway,  Z  Bos.  &  P.  346.)  Bat  without  a 
CQstom  for  the  purpose,  the  lord  cannot  make  a  new  grant  of  copyhold. 
(Arx  V.  Homckureh,  2  B.  &  Aid  189;  Rex  y.  Wilby,  2  Maule  &  S.  504.) 
Bat  t  custom  for  the  lord  to  grant  leases  of  the  waste  of  the  manor  without 
restriction  is  bad  in  point  of  law.  {Badger  v.  Ford,  3  B.  &  Aid.  153.)  But 
a  custom  to  inclose  (even  as  against  a  common  right  of  turbary),  leaving 
sufficiency  of  common,  is  good  ;  but  the  onus  of  proving  that  a  sufficiency  is 
left  lies  on  the  lord.  {Arlett  v.  EHU^  7  B.  &  C.  846.  See  Rogers  v.  Wynnes 
7  D.  &  R.  521.) 

The  sue  4  &  5  Vict  c.  35,  s.  91,  enacts,  "That  where  by  the  custom  of  Orut  of  eommon 
any  manor  the  lord  of  such  manor  is  authorized,  with  the  consent  of  the  by  lords  of 
homage  of  such  manor,  to  grant  any  common  or  waste  lands  of  such  manor  '"^^i^'** 
to  be  holden  of  the  lord  by  copy  of  court  roll,  nothing  in  that  act  contained 
tball  operate  to  aathorize  or  empower  the  lord  to  grant  any  such  common  or 
waste  lands  without  the  consent  of  the  homage  assembled  at  a  customary 
orart  holden  for  such  manor,  nor  shall  any  court  holden  for  such  manor  be 
deemed  or  taken  to  be  a  good  or  sufficient  customary  court  for  such  purpose, 
Doless  the  same  shall  have  been  duly  summoned  and  holden  according  to 
the  custom  of  such  manor  in  such  cases  used  and  accustomed  before  the 
passing  of  that  act,  and  unless  there  shall  be  present  at  such  court  a  suffi- 
cient onmber  of  persons  holding  lands  of  such  manor  by  copy  of  court  roll 
to  constitute,  according  to  such  custom,  a  homage  assembled  at  such  court." 

It  is  well  settled,  that  encroachments  made  by  a  tenant  are  for  the  benefit  preramptlon 
of  the  landlord,  unless  it  appears  clearly,  by  some  act  done  at  the  time  of  that  encroach- 
the  making  of  the  encroachments,  that  the  tenant  intended  the  encroach-  P?"**  ^7  th"*°* 
nents  for  his  own  benefit,  and  not  to  hold  them  as  he  held  the  farm  to  S^dloid^    ^ 
which  the  encroachments  were  adjacent.    (Doe  d.  LewU  v.  Ree$y  6  Carr.  &  P. 
610.)    This  doctrine  originated  in  those  cases  where  the  landlord  was  lord 
of  the  manor,  and  the  tenant  encroached  upon  the  waste.    \^Per  Lord  Camp- 
heU,  C.  J.,  2  £11.  &  Bl.  353.) 

Where  a  tenant  who  holds  under  the  lord  of  a  manor  encroaches  upon  the 
waste,  he  is  presumed  to  have  approved  against  the  commoners  for  the 
benefit  of  the  lord.  In  other  cases,  when  the  power  to  encroach  is  derived 
from  the  occupation  of  the  premises  held  of  a  landlord,  and  the  encroach- 
ment is  occupied  as  if  it  was  part  of  the  holding,  then  at  the  end  of  the 
tenancy  the  presumption  as  between  the  landlord  and  tenant  is,  that  it  is 
part  of  the  holding,  and  it  belongs  to  the  landlord.  (Doe  d.  Croft  v.  THd" 
kary,  14  C.  B.  804.  See  p.  324.)  Such  presumption  may  be  rebutted  by 
the  special  circumstances  of  the  case.  ( Berney  v.  Bickmore,  8  L.  T.,  N.  S. 
*58.) 

A  lessee  for  lives  of  a  farm  inclosed  firom  an  adjoining  extra-parochial 
waste,  over  which  there  was  a  right  of  common  in  respect  of  his  farm,  some 
small  pieces  of  land  near  but  not  actually  contiguous  to  the  farm.  The 
lessor  was  not  lord  of  the  waste;  it  was  held,  that,  in  the  absence  of 
evidence  showing  a  contrary  intention,  it  was  to  be  presumed  that  the  lessee 
made  the  inclosures  for  the  benefit  of  his  lessor,  to  belong  to  him  as  part  of 
the  form  at  the  determination  of  the  lease.  It  was  also  held,  that  such 
presumption  was  not  rebutted  by  the  fact  that  the  lessee,  during  the  lease, 
made  a  conveyance  of  these  inclosures  to  his  son  in  fee,  which,  however, 
was  not  delivered,  nor  followed  by  any  possession.  By  writing  indorsed  on 
the  kase,  the  lessee  agreed  that  all  inclosures  made  by  him  upon  the  said 
waste  should  be  surrendered  up  to  the  lessor,  his  heirs,  &c.,  at  the  end  of 
the  lease,  and  that  the  lessee  should  pay  to  the  lessor,  his  heirs,  8rc.,  the 
■mi  of  sixpence  annually,  as  an  acknowledgment  for  the  same :  it  was  held, 
that  this  was  an  admission  on  the  part  of  the  lessee  that  he  had  made  the 
indosures  for  the  benefit  of  the  lessor.  (Doe  d.  Lloyd  v.  Jones,  15  Mees.  ft 
W.  $80.) 

A  tenant  encroached  on  waste  land  not  belonging  to  his  landlord,  se- 
parated from  his  holding  only  by  a  road.  He  built  on  the  encroachment, 
lad  continued  to  occupy  it  as  a  part  of  his  holding  and  ancillary  to  the 
eocopation  thereof  for  more  than  twenty  years.  He  then  gave  up  the 
srigtoal  holding  to  his  landlord,  but  claimed  to  retain  the  encroachment  as 
hb  owo.    In  ejectment  by  the  landlord,  it  was  held,  that  an  encroachment 
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made  under  tuch  circomstancet  is  as  between  landlord  and  tenant  to  be 
presumed  to  be  part  of  the  holding ;  that  it  rested  on  the  defendant  to  show, 
Dy  other  fiicts,  that  the  encroachment  was  not  made  as  part  of  the  holding, 
and  that  the  mere  intervention  of  the  road  did  not  rebut  the  prim6  /ad$ 
presumption.  {Andrewi  v.  HaUes,  2  Eil.  St  BL  349.)  The  presumption  in 
favour  of  the  landlord  only  prevails  as  against  the  tenant,  and  not  as  against 
the  rights  of  a  third  party.    {Doe  d.  Baddeley  v.  Mauey,  17  Q.  B.  378.) 

It  is  laid  down  in  all  the  cases,  whether  the  inclosed  land  is  part  of  the 
waste  or  belongs  to  the  landlord  or  a  third  person,  that  the  presumption  is, 
that  the  tenant  has  inclosed  it  for  the  benefit  of  his  landlord,  unless  he  has 
done  some  act  disclaiming  the  landlord's  title.  Parke,  B..  observed,  *'  I 
am  disposed  to  discard  the  definition,  that  the  encroachment  ia  made  <  for 
the  benefit  of  the  landlord,'  and  to  adopt  that  of  Lord  Campbell,  vis.  that 
the  encroachment  must  be  considered  as  annexed  to  the  holding,  unless  it 
clearly  appears  that  the  tenant  made  it  for  his  own  benefit.  It  is  not 
necessary  &at  the  land  inclosed  should  be  adjacent  to  the  demised  premises, 
the  same  rule  prevails  where  the  encroachment  is  at  a  distance.  That  is  now 
law,  and  I  must  add,  that  even  though  at  the  time  of  making  the  encroach* 
ment  there  is  nothing  to  rebut  the  presumption  that  the  tenant  intended  to 
hold  it  as  a  portion  of  his  form,  yet  circumstances  majr  afterwards  occur  by 
whioh  it  may  be  severed  from  the  farm  ;  for  instance,  if  the  tenant  convejrs 
it  to  another  person,  and  the  conveyance  is  communicated  to  the  landlonl, 
then  it  can  no  longer  be  considered  as  part  of  the  holding.  But  if  the  land- 
lord is  allowed  to  remain  under  the  belief  that  the  encroachment  ia  part  of 
the  farm,  the  tenant  is  estopped  from  denying  it,  and  must  render  it  up  at 
the  end  of  the  term  as  a  portion  of  the  holding."  {Kingsmill  v.  MiUard, 
11  Exch.  818,  319.  See  Doe  d.  Crqft  v.  Tidbury,  14  C.  a  804;  23  Law  J., 
C.  P.57;  18  Jur.  468.) 
Etfht  to  approve.  By  the  statute  of  Merton,  20  Hen.  3,  c.  4,  and  by  subsequent  statutes, 
29  Geo.  2,  c.  36,  and  31  Geo.  2,  c  41,  the  lord  of  a  manor  may  inclose  so 
much  of  the  common  as  he  pleases,  for  tillage  or  wood  ground,  provided  he 
leaves  common  sufficient  for  such  as  are  entitled  to  rights  of  common.  This 
inclosure,  when  justifiable,  is  called  in  law  **  approving,'*  an  ancieat  ex- 
pression signifying  the  same  as  **  improvirngJ*    (2  BL  Com.  34.) 

A  custom  for  tenants  to  approve  by  the  lord's  consent,  and  by  present- 
ment of  the  homage  of  the  court  baron,  does  not  restrain  the  lord's  right  to 
approve.  (2  T.  R.  392,  n.)  The  lord  may  dig  clay  pits  on  the  common 
without  leaving  sufficient  herbage,  if  it  can  be  proved  that  such  right  has 
been  immemorially  exercised.  (BatesoH  v.  Oreeu,  5  T.  R.  411.)  If  this 
decision  imports  that  a  lord,  after  granting  rights  of  common,  may  help 
himself  to  any  portion  of  the  common  land  to  the  exclusion  of  his  grantees, 
such  a  doctrine  is  incompatible  with  many  other  cases,  and  cannot  be  sup- 
ported on  principle.  (Per  Lord  Denuum,  C.  J.,  6  Q.  B.  729,  730.  See 
Folkard  v.  Hewnnett,  5  T.  R.  417.)  A  custom  for  the  owners  of  a  waste  to  set 
out  to  the  owners  of  certain  ancient  messuages  portions  of  the  waste  to  be  by 
them  held  in  severalty  for  getting  turves  therein,  and  when  the  portions  set 
out  are  cleared  of  turves^  for  the  owners  of  the  wsste  to  inclose  and  approve 
such  portions,  to  hold  at  their  pleasure  in  severalty  for  ever,  freed  of  all 
common  of  turbary  and  pasture,  is  good.  (Garkton  ▼.  Woodkouu,  6  T.  R. 
412,  n.;  and  see  Bateton  ▼.  Gretn,  5  T.  R.  411 ;  Place  v.  Jacktom,  4  D.  &  R. 
318;  2Atk.  189.) 

In  ejectment  for  a  forfeiture  hj  a  lord  of  a  manor  against  a  copyholder  of 
inheritance  for  digging  and  taking  clay  from  the  manor  to  be  sold  off  the 
manor  to  any  one,  the  defendant  pleaded  and  proved  a  custom  from  time 
immemorial  for  the  copyholders  of  inheritance,  without  license  from  the  lord, 
to  break  the  surface  and  to  dig  clay  without  limit  from  and  out  of  the  copy- 
hold tenements,  for  the  purpose  of  making  it  into  bricks  to  be  sold  off  the 
manor.  The  custom  was  held  to  be  good,  as  it  might  have  resulted  frtmi 
an  agreement  between  the  lord  and  his  tenants  before  the  time  of  legal 
memory.  Lord  WeneUydale  doubted  whether  this  custom  was  good;  for 
although  the  lord,  being  owner  of  the  soil  originally,  could  have  given  by 
express  grant  such  a  power,  and  even  a  much  larger  power  to  his  tenants ; 
yet,  when  there  is  no  express  grant  but  one  which  is  sought  to  be  im- 
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pfied  bjr  nssge,  as  a  custom  is,  it  is  a  condition  required  by  law  that  the 
caston  should  not  be  unreasonable,  otherwise  the  prevalence  of  the  use  is 
to  be  referred  to  the  ignorance  or  carelessness  of  those  whose  property  is 
affected  by  its  exercise,  rather  than  to  a  grant.  (  Marquis  </  Salitlmry  ▼* 
Giadtime,  9  H.  L.  C.  692.    See  pp.  701,  702, 704,  705.) 

Where  an  inclosure  act  directed  that  the  commissioners  should  set  out 
and  sUot  a  certain  portion  of  the  common  lands  for  the  getting  of  stone, 
grare)  and  other  materials,  for  the  repairs  of  the  highways  and  other  roads 
to  be  let  out  under  the  act,  and  for  the  use  of  the  inhaibitants  within  the 
parish :  it  vrtm  held,  that  this  did  not  authorize  the  inhabitants  to  take  such 
materials  for  their  priTate  purposes,  but  only  for  the  repairs  of  the  roads. 
(Myiati  V.  Marfieei,  14  Mees.  &  W.  233.) 

A  custom  for  all  ▼ictuallers  to  erect  booths  on  a  common,  being  parcel  of 
the  waste  of  a  mauior  (selected  by  the  lord  for  holding  fairs  yearly,  every 
fortnight),  and  to  place  posts  and  tables  there,  a  reasonable  time  before  the 
Monday  next  after  the  feast  of  Pentecost,  and  to  continue  them  so  erected 
ODtil  the  feast  of  All  Souls,  each  paying  therefor  to  the  lord  a  com- 
pensation of  2J.,  is  good.  {Ty$<M  v.  Snath,  1  P.  &  Dav.  307  ;  9  Ad.  &  EU. 
406.) 

A  person  sdsed  in  foe  of  part  of  the  waste,  although  he  be  not  lord,  may 
approve  without  the  consent  of  the  homage,  provided  he  leaves  a  sufficiency 
m  common  for  the  tenants  of  the  manor.  {GUver  v.  Lme,  3  T.  R.  445.) 
Bot  there  can  be  no  approvement  against  the  tenants  of  a  manor  who  have 
a  right  to  dig  gravel  on  the  wastes,  and  to  take  estovers  (Duberley  v.  Page, 

2  T.  R.  391 ;  see  Grant  v.  Gunner,  I  Taunt  435),  although  the  lord  may 
approve  against  common  of  pasture  by  the  statute  of  Merton,  20  Hen.  3, 
c  4»  ootwitbstanding  there  may  be  other  rights  of  common  against  which 
be  cannot  approve.     {Shakespear  v.  Poppin,  6  T.  R.  741.) 

On  the  tnal  of  an  issue  between  the  lord  of  a  manor  and  a  commoner  as 
to  the  right  of  the  lord  to  inclose  a  portion  of  the  waste,  leaving  a  suffi« 
cieocy  of  common  for  those  having  a  right  of  common,  the  waste  there 
being  part  of  a  royal  forest :  it  was  held,  that  the  right  of  the  crown  to  turn 
deer  on  the  waste  did  not  form  an  element  for  the  consideration  of  the  jury 
on  the  question  of  sufficiency  of  common  in  a  case  where  no  deer  had  been 
turned  on  the  waste  for  upwards  of  twenty  years.  {Lake  ▼.  Plaxton,  10 
Sxch.  196:  24  Law  J.,  Exch.  52.) 

An  owner  pur  autre  vie  of  a  common  may  prove  under  the  stats.  20  Hen. 
8»c4and  13  Edw.  1,  st.  1,  c.  46.  The  owner  of  a  common  may  erect 
thereon  a  house  necessary  for  the  habitation  of  beast-keepers,  for  the  care  of 
the  cattle  of  himself  and  the  other  persons  having  rights  of  common  there. 
So  he  may  erect  a  house  necessary  for  the  habitation  of  a  woodward  to  pro- 
tect the  woods  and  underwoods  on  the  common.  A  plea  justifying  the 
efectbn  of  a  house  for  such  beast-keepers  need  not  state  the  names  of  the 
other  commoners,  nor  that  they  assented  to  the  appointment  of  beast- 
keepers.  To  an  action  on  the  case  for  a  continuing  disturbance  of  common, 
the  defendant  pleaded  an  approvement  of  the  locue  in  quo,  '*  leaving  suffi- 
cient common  of  pasture  for  the  said  plaintiff  and  all  other  persons  entitled 
tbereto,  together  with  sufficient  ingress  and  egress  to  and  from  the  same, 
according  to  the  form  of  the  statute,  ftc. :"  it  was  held,  that  the  plea  suffi- 
ciently showed  that  enough  of  common  was  left  at  the  time  of  the  approve- 
neot,  and  in  the  place  where  the  plaintiff  was  entitled  to  enjoy  it*  {Patrick 
V.  StukbM,  9  Mees.  &  W.  830.) 

The  greater  part  of  the  commons  in  England  have  been  inclosed  under 
local  acta  of  parliament 

The  41  Geo.  3,  c.  109,  called  the  General  f nclosure  Act,  consolidated  General  inclotnro 
certain  provisions  which  had  usually  been  inserted  in  acts  of  inclosure,  and  sets, 
ftdlitated  the  mode  of  proving  the  several  facts  usually  required  on  the 
paniag  of  such  acts.    The  1  &  2  Gea  4,  c  23,  amended  the  law  respecting 
the  inclosure  of  open  fields,  common,  and  wasta  lands  in  England.    The 

3  &  4  Will.  4,  c.  87,  remedied  defecta  in  titles  to  real  property  allotted 
aader  inclosure  acta,  in  consequence  of  the  award  not  having  been  enrolled, 
or  not  having  been  enrolled  within  the  time  limited  by  the  several  inclosure 
aeli,  and  authoiiied  the  appointment  of  new  commissioners  where  the  same 
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should  have  been  omitted.  Further  facilities  for  the  indoeure  of  open  and 
common,  arable,  meadow  and  paature  landa  and  fieldi  in  England  and 
Wales  were  given  by  staL  6  &  7  Will.  4,  c.  115.  The  stat  8  &  9  Vict,  c 
118,  provides  means  for  facilitating  the  inclosure  and  improvement  of 
commons  and  lands  held  in  common,  the  exchange  of  lands,  and  the  division 
of  intermixed  lands.  The  same  act  provides  remedies  for  defective  or 
incomplete  executions,  and  for  the  non-execution  of  the  powers  of  general 
and  local  inclosure  acts,  and  for  the  revival  of  such  powers  in  certain  casea. 
By  the  last  set  the  superintendence  of  applications  for  the  inclosure  of 
lands,  and  the  carrying  the  same  into  operation,  is  entrusted  to  the  first 
commissioner  of  woods  and  forests,  and  two  other  commissioners,  who  are 
styled  *'The  Inclosure  Commissioners  for  England  and  Wales."  Such 
commissioners,  or  any  two  of  them,  may  sit  as  a  board  for  carrying  the  act 
into  execution.  The  appointments  under  the  act  were  limited  to  five  years 
next  after  the  8th  of  August,  1845,  and  thenceforth  until  the  end  of  the 
then  next  session  of  parliament  By  25  &  26  Vict.  c.  78,  the  inclosure 
commission  is  continued  until  1867.  The  act  8  &  9  Vict  c.  118,  is 
amended  by  9  &  10  Vict  c.  70,  and  extended  by  10  &  11  Vict,  c  111  ;  1 1 
&  12  Vict  c.  99;  12  &  18  Vict.  c.  88 ;  14  &  15  Vict  c.  58  ;  15  &  16  Vict 
c.  79;  16 &  17  Vict  c.  124;  17  &  18  Vict c  97;  20&21  Vict  c  81,  and 
22  &  28  Vict  c.  48. 

An  owner  (not  being  the  lord  of  a  manor)  of  a  piece  of  land,  on  which 
certain  persons  had  rights  of  common,  had  also  the  right,  as  owner  of  the 
soil,  of  getting  the  brick  earth  under  the  surface  without  interfering  with  the 
rights  of  the  commoners.  Upon  an  application  by  certain  of  the  commoners 
to  the  commissioners,  under  the  8  &  9  Vict.  c.  118,  for  the  inclosure  of  such 
piece  of  land,  the  interest  of  such  owner  in  the  land,  in  respect  of  such  brick 
earth,  is  to  be  tsken  into  account  by  the  assistant  commissioner,  in  calcu- 
latinff  the  several  amounts  of  interests  in  the  land  proposed  to  be  inclosed  of 
the  dissenting  and  assenting  parties,  under  sect  27 »  and  the  commissioners 
will  be  prohibited  from  proceeding  in  the  proposed  inclosure  without  his 
consent  (Church  v.  Incloture  Communonert  for  England  and  Walet^  11  C.  B., 
N.  S.  664 ;  8  Jur.,  N.  S.  893 ;  81  L.  J.,  C.  P.  201.) 

Where,  at  the  instigation  of  Am  an  inclosure  was  commenced  by  the  com- 
missioners appointed  under  the  8  8e  9  Vict  c.  118,  and  the  assistant  com- 
missioner, having  heard  the  evidence  of  A.  and  others,  decided  tliat  A.  was 
lord  of  the  manor  of  the  lands  to  be  inclosed,  B.  put  in  a  claim  as  being 
lord  of  the  manor  over  a  part  of  the  lands,  and  framed  a  fei^^ned  issue  ac- 
cording to  section  56 ;  and  afterwards  A.  moved  for  a  prohibition  to  prevent 
the  commissioners  from  proceeding  in  the  inclosure,  and  also  to  set  aside  the 
issue  :  it  was  held,  that  the  prohibition  could  not  issue,  and  that  the  com- 
missioners would  not  only  be  right  in  proceeding  with  the  inclosure,  but 
were  bound  to  do  so ;  and  as  to  the  feigned  issue,  that  they  would  not  set  it 
aside,  as  the  commissioner  had  not  exceeded  the  powers  given  him  by 
sect  56,  and  as  A.  might  have  become  a  party  to  the  issue  if  be  had  chosen 
to  do  so.  {Re  Porttmanth  {Lord)  ;  Partridge  v.  Inelotwre  ComwtUtumert  fir 
England  and  Wales,  9W.  R.  836.) 

By  a  provisional  order,  land  was  directed  to  be  allotted  to  the  plaintiff  in 
lieu  of  his  right  in  the  lands  to  be  inclosed,  but  the  order  did  not  expressly 
exempt  such  allotment  from  having  a  private  road  made  over  it:  it  was  held, 
that  the  commissioners  had  power  to  order  the  valuer  to  set  out  a  private 
road  over  such  land.  ( Grubb  v.  Inclosure  Commissioners  fir  Engkmd  and 
Wales,  31  L.  J.,  C.  P.  221 ;  Exch.  Cham.,  9  C.  B.,  N.  S.  612.) 

The  trustees  under  a  settlement  had  power  to  sell  and  exchange  the  es- 
tates, and  were  to  apply  the  proceeds  of  a  sale  in  discharging  8ubsisting> 
incumbrances  or  in  the  purchase  of  other  land.  In  1852,  they  sold  part  of 
the  estates,  and  paid  the  proceeds  to  the  tenant  for  life,  who  applied  the 
money  in  payment  of  the  expenses  of  inclosure.  By  8  &  9  Vict  c.  118, 
the  person  in  possession  or  receipt  of  the  rents  and  profits  (in  this  case  the 
tenant  for  life  and  not  the  trustees)  may  charge  the  allotments  with  the  ex- 
penses of  inclosure  to  the  extent  of  5/.  per  acre  by  executing  a  mortgage  ; 
and,  by  11  &  12  Vict  c.  99,  s.  8,  the  sum  so  raised  is  to  be  paid  to  the  com- 
missioners.   The  tenant  for  life  died  without  having  executed  such  a  mort- 
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ga^.  It  was  held,  that  the  gums  expended  were  nevertheless  to  the  extent 
iformid  a  charge  on  the  allotments,  and  were  to  be  allowed  aa  a  proper 
ipplkation  of  the  money  produced  by  the  sale.  ( Fernom  v.  Lord  Manven, 
11W.R.133.) 

Where,  by  an  agreement  between  the  lord  of  the  manor  and  the  copy- 
bolden,  the  waste  lands  are  allotted  and  inclosed,  the  allotments  taken  by  the 
copjrholders  are  of  freehold  tenure.  (Paine  v.  Ryder ,  24  Beav.  151 ;  Doe  dc 
Imti,  Dandson,  4  M.  &  Selw.  175.) 

Under  the  act  8  &  9  Vict.  c.  118,  gavelkind  lands  in  Kent  may  be  ex- 
changed for  lands  in  Middlesex  held  in  common  soccage.  {Minet  v.  Ltman, 
7  De  Gh  M.  &  G.  340 ;   1  Jur.,  N.  S.  692 ;  24  L.  J.,  Ch.  545. ) 

The  interest  which  a  commoner  has  in  the  common  is,  in  the  legal  phrase,  Interest  of  eom- 
to  eat  the  grass  with  the  mouths  of  his  cattle.     He  must  not  meddle  at  all  moner. 
with  the  soil,  nor  with  its  fruit  and  produce,  even  thouj^h  it  may  eventually 
inproTe  and  meliorate  the  common.  (1  Roll.  Abr.  406,  pi.  10 ;  12  H.  8,  2  a; 
Sir  Saon  de  Hareourt's  caee,)    Therefore  he  cannot  cut  the  grass,  wood, 
buflhes,  fern,  or  other  thing,  growing  on  the  common  ;  nor  can  he  cut  the 
molehills,  or  make  fishponds  there.    (12  H.  8,  2  a ;  per  Brooke^  J.,  2  Leon. 
202;  Godb.  182,  pi.  258 ;  Anon.  Bridg.  10;  Sambom  v.  Harilo,  2  Bui.  116; 
Carrill  v.  Pack,  1  Sid.  251.)  If  the  lonl  plant  trees  on  the  common,  and  the 
eommoner  thereby  cannot  have  his  common  so  beneficially  as  he  ought,  he 
cannot  cut  them  down,  for  they  are  part  of  the  soil  iueif,  being  the  fhiit 
and  produce  of  the  soil,  but  he  must  bring  an  action  on  the  case.   (6  Term 
Rep.483;..&i^nNre  v.  Kirby^  1  Bos.  &  Pull.  Rep.  13.)     So  if  the  lord's 
rabbits  on  a  common  increase  so  much  that  there  is  not  a  sufficiency  of 
oommon  left,  a  commoner  cannot  fill  up  the  coney-burrows,  for  it  would  be 
a  meddling  with  the  soil,  and  a  judging  for  himself,  but  he  must  have  re- 
coarse  to  his  action  against  the  lord.    ( Cooper  v.  Manhalh  1  Burr.  259 ; 
&  C  2  Wils.  51 :  1  Roll.  Abr.  405,  pi.  3.)    Much  less  can  a  commoner  kill 
the  rabbits  to  prevent  their  increase,  to  the  prejudice  of  the  common.  {Hod- 
son  T.  GriseeU,  1  Roll.  Abr.  405,  pi.  1,  2;  Cro.  Jac.  195;  YeL  104;  5.  C, 
cited  1  Lutw.  108;  2  Leon.  203;  see  1  Wms.  Saund.  353,  n.) 

A  right  of  common  may  be  extinguished  by  a  release,  by  unity  of  pos-  ExtiBguiabment 
■eanon  of  the  land,  by  severance,  or  by  the  enfranchisement  of  a  copyhold,  of  oommon. 
A  right  of  common  may  be  extinguished  by  a  release  of  it  to  the  owner  of 
tbe  soil ;  and  if  the  commoner  releases  part  of  the  common,  it  will  operate 
as  an  extinguishment  of  the  whole,  because  the  right  is  entire  throughout 
the  whole  land,  therefore  a  release  of  part  is  a  release  of  the  whole.  {Rotherm 
ham  Y.  Grren,  Cro.  Eliz.  593 ;  1  Show.  350.)     Common  appendant  and  ap* 
portenant  become  extinguished  by  unity  of  possession  of  the  land  to  which 
the  right  of  common  was  annexed  with  the  land  in  which  the  comnnon  was. 
Bat  in  order  to  extinguish  a  riffht  of  common  by  unity  of  possession,  it  is 
necessary  that  the  party  should  have  an  estate  equal  in  duration,  quality,  and 
other  circumstances  of  right,  in  the  tenements  in  respect  of  which  the  com- 
mon is  claimed,  and  in  the  premises  over  which  the  right  was  claimed.  (Rex 
▼.  imkabitanU  of  Hermitage,  Carth.  239 ;  Bradshaw  v.  Eyr,  Cro.  Eliz.  570 ; 
4  Rep.  38  a.)    Common  appendant  or  appurtenant  for  cattle  levant  and 
ooochant  may  also  be  extinguished  by  severance.   As  where  a  person,  having 
common  of  mis  kind  annexed  to  a  messuage  or  tenement,  conveys  the  roes- 
*Bage  or  tenement,  excepting  the  common,  the  common  is  extinguished. 
(1  Roll.  Abr.  401.)    Where  a  right  of  common  is  annexed  to  a  copyhold, 
>ad  the  lord  grants  the  land  to  the  copyholder  and  his  heirs,  with  the  appur- 
tenances, the  common  is  extinguishea,  because  it  was  annexed  to  the  cus- 
tocaary  estate,  which  being  converted  into  a  freehold,  the  right  of  common 
a  gone.    {Martham  v.  Hunter,  Cro.  Jac.  253;  Gilb.  Ten.  224.    See  4  &  5 
y'htL  c.  85,  s.  81 ;  15  &  16  Vict.  c.  51,  s.  45 ;  poet,  p  50.) 

Where,  under  an  inclosure  act,  the  waste  lands  of  a  manor  were  directed 
to  be  allotted  in  certain  proportions,  the  freehold  of  such  part  of  the  lands 
>•  ve  not  portioned  out  in  the  award  remains  in  the  lord  of  the  manor. 
(AKte  V.  Afee,  9  W.  R.  335.) 

An  issue  was  framed  under  the  General  Inclosure  Act,  8  &  9  Vict.  c.  118, 
«•  5fi,  to  try  whether  the  defendant  was  entitled  in  respect  to  certain  mes- 
■OBgea,  lands  and  tenements  **  to  common  of  pasture  or  feeding  or  right  of 
S.  B 
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pastura^  **  over  the  wastes  in  a  manor  of  T.  for  sheep  and  all  commonable 
cattle  leTant  and  couchant  iti  respect  of  the  said  last-mentioned  messuages, 
tenements  and  lands  belonging  or  appertaining  or  as  ustially  enjoyed  there* 
with.  It  appeared  at  the  trial  that  the  owner  of  the  messuages,  &&,  bad 
been  entitled  to  common  in  respect  thereof,  but  that  fifteen  years  before 
the  framing  of  the  issue  he  became  owner  of  the  manor  and  so  of  the  soil 
of  the  waste ;  after  this  the  pasturage  was  enjoyed  as  before.  The  mes- 
suages and  manor  both  became  vested  in  the  defendant.  The  judge  di- 
rected the  jury  that  on  this  issue  the  defendant  must  fail,  as  be  could  not 
have  common  on  his  own  soil ;  it  was  held  to  be  a  misdirection,  inasmvch 
as  the  defendant  had  an  interest,  which,  though  not  strictly  a  right  of  com- 
mon, might  be  popularly  so  described  in  an  isswe  firamed  under  die  statate. 
(Lhyd  V.  Earl  qfPowU,  4  Ell.  &  Bl.  i%5.) 
By  whst  words  a  By  the  conveyance  of  the  lands  to  which  either  common  appendant  or 
right  of  oommon  appurtenant  is  annexed,  the  right  of  common  will  pass.  {Mme  v.  ^mtloek, 
wui  |»MS.  jj  £^^  jgg  .  gfj^chmerell  v.  Porter,  Cro.  Car.  482 ;  Drury  v.  ITeirt,  Cro.  Jac 

14.)    Where  common  has  been  exting^shed  by  union  of  ownerrtiip,  and  a 
grant  is  made  of  the  land,  to  which,  before  the  extinguiriimeiit,  the  right 
of  common  was  attached,  and  the  words  *'  appertaining*'  and  **  belonging" 
only  are  used,  the  right  will  not  pass,  those  words  not  being  sufficient  to 
revive  the  right,  though  those  who  have  occupied  the  tenement  since  the 
extinguishment  have  always  enjoyed  the  common.     But  if  the  words  "  or 
therewith  used  or  enjoyed  **  are  inserted,  they  would  be  sufficient  to  rerive 
the  right.     {Clementi  v.  Lambert,  1   Taunt.  205;  MmrU  ▼.  Eggimgicm,  S 
Taunt  24 ;  Barhw  v.  Wtodee,  1  Cr.  Ar  Mees.  448 ;   Wardh  v.  Broekhbtmk, 
ED.  ft  Eli  105B.)    The  effect  of  an  enfiranchisement  of  copyholds,  being  to 
extinguish  all  rights  and  pririleges  annexed  to  the  copyholder'a  estate  at 
such,  if  a  copyholder  has  a  right  of  oommon,  and  his  copyhold  is  esfhwi- 
chised,  the  common  is  gone,  since  the  copyhold  tenure  has  ceased :  and  the 
right  of  common  will  not  pass  by  the  word  **  appurtenances''  in  the  deed  of 
enfranchisement;  (Moore,  667;  Cro.  Jao.  258;  2  Ld.  Raym.  1225;  Salk. 
170,  364  ;)  but  must  be  made  by  express  grant.    (Moore,  667  ;  Cro*  filis« 
570.)    Where  a  copyhold  tenement,  to  which  a  right  of  common  was  ori- 
ginally appendant,  having  vested  in  the  lord  by  fc^eiture,  was  pranted  by 
him  as  copyhold,  with  the  appurtenances ;  it  was  held,  that  having  always 
continued  demisable  while  in  the  hands  of  the  lord,  it  was  a  customary  tene- 
ment, and  as  such  was  still  entitled  to  a  right  of  common.   {Badger  v.  Pprd, 
8  B.  ft  Aid.  158.)    And  a  copyholder,  who  has  common  in  a  waste,  wUkotU 
the  manor  of  which  his  copyhold  is  parcel,  has  it  as  annexed  to  the  landv 
Und  not  to  his  customary  estate,  such  common  is  not  extinct  by  enfWuMhise-* 
ment  of  the  copyhold,  though  there  be  no  words  of  regraiit.    And  af^ 
enfhinchisement,  the  feofiee  must,  previously  to  the  stat.  2  ft  8  Will.  4,  c 
71,  have  prescribed  in  a  que  estate  of  his  lord  fbr  himself  and  his  cwstomary 
tenants  till  the  time  of  the  enfranchisement,  aad  since  that  time  for  the 
iboffee  and  his  heirs,  as  appurtenant  to  the  enfranchised  teBeaent.  {Bmrmiek 
V.  Matthewi,  6  Taunt.  865.)    Equity  will,  under  certain  circumstances,  de« 
cree  the  continuance  of  common,  where  it  would  be  extinct  at  law.   (^/jfonl 
y.  Stoker,  2  Vem.  250 ;  Comb.  127.) 
Rtffht  TttMTved  In       In  case  of  the  enfranchisem^t  of  copyholds,  under  the  statutes  4  ft  5 
enfiraochiMment.   Vict  c  35,  s.  81,  and  15  ft  16  Vict  c.  51,  s.  45,  it  is  provided  that  copyhold 
lands  when  enfranchised  are  to  become  freehold,  subject  to  the  payment  of 
the  consideration  for  the  enfranchisement ;  but  it  is  prorided  that  nodnng 
contained  in  those  acts  shall  operate  to  deprive  any  tenant  of  any  common- 
able right  to  which  he  may  be  entitled  in  respect  of  such  lands,  but  such 
right  shall  continue  attached  thereto,  notwithstanding  the  same  shall  booome 
freehold. 
Common  of  Common  ^  turhary  is  a  right  to  dig  turf  upon  another's  land,  or  upon  the 

tarteiy.  lord's  waste.    This  kind  of  common  can  only  be  appurtenant  to  a  hoose, 

not  to  land ;  for  turves  are  to  be  burnt  in  a  house ;  nor  can  it  extood  to  a 
right  to  dig  turf  for  sale.  (  Valentine  v.  Penny,  Noy,  145.  See  Haywmmrd  ▼. 
Canningten,  1  Lev.  231 ;  1  Sid.  354.)  A  custom  for  all  the  oustooaary  te- 
nants dTa  manor,  having  gardens,  to  dig  turf  on  the  waste,  for  making  grass 
plots,  at  all  times  of  the  year,  and  as  ofton  and  in  such  quantity  as  oocaaion 
required,  is  bad  in  law,  as  being  indefinite,  uncertain,  and  destructive  of  ibe 
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comooa.  (  mUon  ▼.  WUies^  7  East,  121 ,  recognized  in  MarquU  rf  SaHsburp 
r.  Gladstomey  8  /ur.,  N.  S.  627,  ante,  p.  47.  See  Ptppin  ▼.  Shakespear,  6  T. 
R.  748.)  In  Ucspa«  for  breaking  the  plaintiff's  close  and  digging  and 
eaiTjing  away  clay,  the  defendant  jostified  as  owner  of  a  brick  kiln,  and 
pletded  that  all  occupiers  thereof  for  thirty  years  had  enjoyed,  as  of  right, 
&C.,  a  rigbt  to  dig,  take,  and  carry  from  the  close  so  much  clay  as  was  at 
my  time  required  by  him  and  them  fbr  making  bricks  at  the  brick  kiln,  in 
•▼cry  year  and  at  ail  times  of  the  year :  it  was  held  unreasonable  and  bad, 
■■  smoonting  to  an  indefinite  claim  to  take  all  the  day  out  of  the  close  in 
Soestion.  {ClayUm  ▼.  Corby,  5  Q.  B.  416  ;  see  3  Q.  B.  813.)  Common  of 
ttirbary,  appurtenant  to  a  bouse,  will  pass  by  a  grant  of  such  house  with  the 
sppurtenances.    {Sobme  t.  Bullook,  8  Levinz,  165.) 

In  an  action  of  trespass  quan  elausum  Jregit,  the  pleas  Justified  under  a 
i%ht  of  common  of  turbary,  claimed  by  prescription  and  by  enjoyment  for 
thirty  and  sixty  years  over  G.,  whereof  the  locm  in  quo  was  part.  The  re- 
pticndon  demed  the  right  of  common  of  turbary  in  the  locus  in  quo.  On  the 
trial,  it  appeared  that  the  defendant  had  enjoyed  the  right  on  every  part  of 
G.  where  any  fuel  had  been  found,  that  the  loeut  in  quo  was  part  of  G.,  but 
diat  it  was  on  a  rock  on  which  no  fuel  ever  had  been,  or  in  the  ordinary 
courK  of  nature  could  ever  be  found.  A  verdict  having  been  given  for 
plainti^  it  was  held,  that  the  inference  drawn  firom  the  user  was,  that  th« 
lifbt  extended  to  all  parts  of  G.  fit  for  the  production  of  ftiel  and  not  to  such 
a  spot  as  the  locus  in  quo,  and  that  the  verdict  for  the  plaintiff  was  righc 
(PesrdM  V.  UmUrkillr  16  Q.  B.  120.) 

There  is  notfaiog^  in  law  to  prevent  a  party  dealing  with  his  own  land  and 
demifing  it  finom  annexing  to  the  land  or  granting  to  the  leasee  a  right  t# 
take  twtary  upon  other  hmds  of  the  landlord,  to  he  consumed  upon  bouses 
to  be  subseqneady  built  upon  the  premises.  (HUl  v.  Barry,  Hay.  ft  J.  688; 
Duggmr.  Caroy^  8  Iz.  Com.  L.  R.  210.) 

A.,  by  an  indenture  in  173S,  demised  lands  to  B.  and  C,  for  a  term  of 
889  years,  and  A.  covenanted  that  B.  and  C,  *'  their  executors,  adminis- 
trstofs  and  asogna,  and  every  of  them,  should  and  might  firom  time  to  time, 
tnd  at  ati  times  during  the  grant,  cut  and  carry  away  from  off  the  bog  ol 
Codnemoney  and  Ballyna,"  (the  absolute  property  of  the  lessor,  and  not 
ineloded  in  the  lease,)  "  turf  sufficient  to  be  expended  on  the  premises." 
B.  and  C.  oorvenanted  to  repair  all  houses  and  outhouses  that  were  or  there* 
after  might  be  built  upon  the  premises.  In  1735,  B.  and  C.  partitioned  the 
Isnds,  md  in  1856  tne  commissioners  of  the  Incumbered  Estates  Court 
graaied  B.'8  moiety  to  the  plaintiff,  **  with  the  appurtenances:" — It  was 
held,  that  the  right  of  turbary  was  appoctionable,  and  that  the  plaintiff  was 
entitled  to  a  profwrtional  share.  (Hargrove  v.  Congleton^  12  Ir.  C.  L.  Rep.» 
K.  8.368.) 

Ctrnmom  of  egtomrs,  or  ettouviors,  that  is,  necessaries  (firom  estover,  to  Common  of 
ftvnisb),  is  a  liberty  of  taking  necessary  wood  fbr  the  use  or  furniture  of  a  estovers. 
booee  or  fisrm  from  off  another's  estate.  The  Saxon  word  bote  is  used  by 
as ss synonymous  to  the  Freneh  estovers;  and  therefore  house-bote  is  a 
nffident  allowance  of  wood  to  repair  or  to  bum  in  the  house ;  which  latter 
is  somecinDes  called  fire- bote;  plough* bote,  and  cart- bote,  are  wood  to  be 
eonployed  \m  making  asul  repairing  all  instruments  of  husbandry  ;  and  hay- 
bete  or  hedge-bete,  is  wood  for  repairing  hedges  or  fences,  as  pales,  stiles, 
tmd  galea,  to  secure  tnekwures*  These  ^es  or  estovers  must  be  reasonable 
sacs :  and  such  any  tenant  or  lessee,  except  a  strict  tenant  at  will,  may 
tske  off  the  land  let  or  demised  to  him,  without  waiting  for  any  leave,  as- 
siigBaient,  or  appointment  of  the  lesscnr,  unless  he  be  restrained  by  spedal 
covenant  to  Uie  contrary.  (Co.  Litt.  41 ;  2  BL  Com.  35.)  The  rule  is 
fcaaJtil  on  the  obligation  upon  tenants  of  making  necessary  repairs.  ( De 
AMs  T.  Oossoa,  1  Ball  &  B.  188.)  Where  no  wood  ezisU,  and  where  part 
sf  tfae  premises  demised  are  bog.  from  which  no  other  beneficial  use  can 
tmt^  m  tenant  »  at  the  common  law  in  Ireland  entitled  to  use  such  bog  for 
*e  par^Mses  of  fuel,  as  he  would  have  been  authorized  to  use  wood,  had 
^bsn  been  any  for  a  like  purpose*  {BowUy  v.  Jebb,  8  Ir.  C.  L.  R.  436.) 
^I^We  teaiots  abuse  tiieir  right  of  estovers,  the  Court  of  Chancery  will 
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grant  an  injunctioni  as  if  they  cut  turf  for  sale.    (Lord  Courtown  v.  Ward, 
1  Sch.  &  Lef.  8;  see  Wilson  v.  Bragg,  8  Bac.  Abr.  428,  Waste  (O).) 

Every  tenant  for  life  or  years  has  a  liberty  of  this  kind  of  common  right 
in  the  lands  which  he  holds  unless  restrained,  which  is  usual  by  particular 
covenants  or  exceptions.  (2  Bl.  Com.  282.)  The  right  to  estovers  may 
also  be  appendant  or  appurtenant  to  a  messuage  or  dwelling-house  by  pre- 
scription or  grant,  to  be  exercised  in  lands  not  occupied  by  the  tenant  of 
the  house ;  as  if  a  man  grants  estovers  to  another  for  tne  repair  of  a  certain 
house,  they  become  appurtenant  to  that  house ;  so  that  whoever  afterwards 
acquires  it,  shall  have  such  common  of  estovers. 

This  right  mav  be  claimed  either  by  prescription  or  grant,  but  (except  in 
the  case  of  copyholders)  it  cannot  be  claimed  by  custom ;  for,  according  to 
a  well-known  rule,  a  custom  to  take  profits  in  aUeno  solo  is  bad.  (Gatt" 
wartfs  case,  6  Rep.  59 ;  Bean  v.  Bloom,  3  Wils.  456  ;  2  Sir  W.  Black.  926 ; 
Gnmstead  v.  Marlowe,  4  T.  R.  717  ;  Selhy  v.  Robinson,  2T.  R.  758 ;  Hoskim 
V.  Robins,  1  Vent  123—163  ;  2  Saund.  320.)  A  person  having  common  of 
estovers  in  a  certain  wood  of  another,  by  view  and  delivery  of  the  owner's 
bailiff,  by  taking  estovers  without  such  view  and  delivery  is  a  trespasser, 
though  he  takes  less  than  he  was  entitled  ta  (5  Rep.  25  a.)  A  person 
having  common  of  estovers,  either  by  grant  or  prescription  annexed  to  his 
house,  may  alter  the  rooms  or  chambers,  or  build  new  chimneys,  or  add  to 
the  house  without  losing  the  right,  but  he  cannot  use  any  of  the  estovers  in 
the  parts  newly  added.    (LuttrtWs  case,  4  Rep.  87  a.) 

A  person  prescribed  to  have  estovers  for  repairing  houses,  or  for  building 
new  houses  on  the  land.  It  was  alleged  that  the  custom  was  unreasonable 
to  take  estovers  for  the  building  of  new  houses,  but  the  minority  of  the 
court  held  it  to  be  a  good  prescription,  for  one  might  grant  such  estovers 
at  that  day ;  but  one  of  the  judges  held  the  prescription  to  be  bad,  aa  it 
ought  only  to  be  for  the  repair  of  ancient  houses.  {Arundel  v.  Steer,  Cro. 
Jac.  25.) 

Common  of  estovers  can  only  be  claimed  by  prescription  for  an  ancient 
house;  (F.  N.  B.  180  ;  4Co.  86 ;)  but  if  it  be  pulled  down  and  another  re- 
built, either  in  the  same  or  another  place,  the  prescription  will  not  be  lost. 
(Costard  and  WingfieUFs  case,  Godb.  97 ;  Cotaper  v.  Andrews,  Hob.  39.)  A 
person  having  common  of  estovers  is  not  entitled  to  estovers  out  of  timber 
which  the  owner  of  the  soil  has  cut  down  in  part  of  the  wood,  but  he  muat 
take  his  estovers  out  of  the  residue.  (Cro.  Eliz.  820;  Cro.  Jac  256.)  A 
person  having  common  of  estovers  appurtenant  to  a  house  cannot  grant  the 
estovera  to  another,  reserving  the  house  to  himself,  nor  grant  the  bouae  to 
another,  reserving  the  estoven  to  himself ;  for  in  either  of  those  caaea,  the 
estovers  cannot  be  severed  from  the  house,  becauae  they  must  be  spent  on 
the  house.    (Plowd.  881.) 

The  estovers  taken  must  be  reasonable,  and  limited  to  the  wants  of  the 
tenement  in  respect  of  which  a  man  claims  them,  upon  which  therefore 
they  must  be  expended ;  (7  E.  4,  27  *,  12  E.  4,  8 ;  8  Rep.  54  ;)  and  cannot 
be  sold  to  be  used  elsewhere.  (11  H.  6,  11  b.;  Earl  rf  Pembroke's  cuse, 
Clayt.  47.) 

A  claim  of  a  prescriptive  right  in  the  owners  or  occupiers  of  close  A.  to 
enter  close  B.  (belonging  to  a  third  person),  and  to  cut  down  and  carry 
away  and  convert  to  their  own  use  all  the  trees  and  wood  growing-  and 
being  thereon  "as  to  the  close  A.  appertaining,"  is  void,  as  being  too  larve. 
(Bailey  v.  Stephens,  12  C.  B.,  N.  S.  91 ;  8  Jur.,  N.  S.  1063  ;  31  L.  J^  C.  P. 
226.) 
Remedy  for  die-         The  usual  remedy  adopted  by  commoners  for  an  injury  to  the  riglit  of 
turbince  of  right    common  is  an  action  on  the  case  for  a  disturbance  of  the  right  of  common* 
of  common.  which  may  be  maintained  either  against  the  lord  or  owner  of  the  aoU, 

(Hassard  v.  Cantrell,  Lutw.  101,)  or  a  stranger  or  a  commoner.  (1  Selw. 
M.  P.  422,  10th  edit.)  In  this  action  the  plaintiff  must  prove  an  injury 
sustained  ;  but  the  smallest  ii^ury  u-  suflScient,  as  that  of  taking  away  tbe 
manure  which  was  dropped  on  the  common  by  the  cattle.  (Pindar  v.  99^m^9^ 
worth,  2  East,  154.  See  cases  cited  in  Marxetti  v.  Williams,  1  B.  &  Ad, 
426 ;  and  Blqfield  v.  Payne,  4  B.  &  Ad.  410.)  In  case  for  disturbance  of  a 
right  of  common,  the  declaration  alleged  that  the  mayor,  aldermen    and 
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liiirgesses  of  the  town  and  borough  of  Stamford  had  the  right  in  c^uestion  for 
erery  resident  freeman  paying  scot  and  lot ;  it  appeared  in  evidence  that 
the  right  relied  upon  was  an  ancient  right.  By  2  &  3  Wili  4,  c.  64,  and 
5&  6  Will.  4,  c  76,  part  of  an  additional  parish  is  thrown  within  the  borough 
of  Stamford  :  it  was  held,  that  the  declaration  was  not  supported,  as  the 
right  cUimed  was  larger  than  that  proved.  {BeatUworth  v.  Torkington^  1  G. 
&  D.  482 ;  1  Q.  B.  782.)  In  an  action  on  the  case  for  disturbance  of  com- 
mon, when  the  defendant  justifies  under  a  right  of  common  for  his  cattle 
levaot  and  couchant,  the  plaintiff  roust  new  assign,  if  he  intends  to  prove  a 
ttucfaarge.     (Botten  v.  Jenkins,  2  Nev.  &  P.  84 ;  6  Ad.  &  Ell.  911.) 

If  one  of  the  commoners  surcharges  the  common,  that  is,  puts  more  cattle 
into  the  common  than  he  is  entitled  to  do,  the  commoner  who  is  ii^ured 
may  maintain  an  action  on  the  case  against  the  other  for  a  surcharge,  not- 
withstanding he  has  himself  been  guilty  of  a  surcharge.  (Hobion  v.  Todd, 
4  T.  R.  71.)  In  an  action  on  the  case  for  the  surcharge  of  a  common,  the 
pluDtiff  may  declare  generally  for  the  injury,  without  stating  the  defend- 
ant's right  of  common,  and  how  he  had  exceeded  that  right.  {Atkinson  v. 
TeesdaU,  2  W.  Bl.  817 ;  3  Wils.  278.  See  Cheesman  v.  Hardlum,  1  B.  & 
Aid.  706.)  In  case  for  a  surcharge  of  common,  the  plaintiff*  need  not  show 
that  he  was  exercising  his  right  of  common  at  the  time  of  the  surcharge,  but 
only  that  be  could  not  enjoy  his  common  so  beneficially  as  be  ought  {Wells 
V.  Wailing,  2  W.  BI.  1233.)  As  to  the  right  of  distress  for  a  surcharge,  see 
I  Wms.  Saond.  346,  c.  346  d. 

An  action  of  trespass  will  lie  by  one  tenant  in  common  against  another, 
and  also  against  his  licensee,  for  making  holes  in  the  common,  and  for 
digging  a^  taking  turves  away,  when  those  acts  are  not  done  in  the 
exercise  of  a  right  of  common.  And  the  plea,  that  the  close  was  not  the 
plaintiff's  dose,  does  not  put  in  issue  the  exclusive  possession  of  the  plaintiff. 
But  the  plaintiff  will  recover  such  damages  only  as  are  proportionate  to  his 
interest     (  Wilkinson  v.  Haygarth,  11  Jur.  104;  16  L.  J.,  Q.  B.  103.) 

An  owner  seised  in  fee  of  a  close,  upon  which  the  burgesses  of  a  borough 
had  a  right  daring  a  certain  portion  of  the  year  to  depasture  their  cattle, 
and  having  during  that  period  exclusive  possession  of  the  close,  may  main- 
tain  an  action  of  trespass  against  a  party  who,  during  that  period,  commiu  a 
trespass  in  the  subsoil  by  digging  holes ;  but  not  against  one  who,  during 
that  period,  merely  rides  over  the  close.    {Cox  v.  Glue,  6  C.  B.  533.) 

Where  a  common  had  been  inclosed  for  twenty  years,  the  commoner's 
right  of  entry  was  gone,  and  he  must  have  formerly  resorted  to  his  action  of 
assize  of  common.  {Hawke  v.  Bacon,  2  Taunt.  159;  Creaeh  v.  Wilmot,  Id. 
160,  n.)  But  writs  of  assize  have  been  abolished  by  stot  3  &  4  Will.  4, 
c.  27,  s.  36,  post. 

It  is  the  policy  of  the  law  not  to  allow  commoners  to  abate  except  in  a  Right  of  com* 
few  cases.  The  abator  is  a  judge  in  his  own  cause,  which  ought  seldom  to  n»on«w  to  sbatt . 
be  permitted,  whereas  an  action  will  best  ascertain  the  just  measure  of  the 
daniages  he  has  sustained.  The  cases  where  the  law  allows  an  abatement 
by  a  cominoner,  are  where  the  acts  of  the  lord  are  directly  contrary  to  the 
natore  of  the  common.  For  by  the  grant  of  it,  the  grantor  gives  everything 
which  is  incident  to  the  enjoyment  of  the  grant,  such  as  free  ingress,  egress, 
ftc  Therefore,  if  the  lord  erect  a  wall,  gate,  hedge  .or  fence  around  the 
coonnon,  to  prevent  the  commoner's  cattle  from  |^oing  into  the  common,  the 
commoner  may  abate  the  erection,  because  it  is  inconsistent  with  the  terms 
of  the  grant  (2  Roll.  Abr.  145,  (W.)  pi.  2;  Cooper  v.  Marshall,  1  Burr. 
259;  Sadgrone  v.  Kirhy,  6  Term  Rep.  485.)  The  power  of  abatement  in 
this  ease  seems  analogous  to  other  cases  where  the  acts  done  are  inconsistent 
with  the  terms  of  the  grant ;  and  if  the  grantor  of  a  way,  &c.,  stops  it  up, 
tte  grantee  may  abate  the  erection.  A  commoner  may  pull  down  a  house 
wrengfttlly  erected  upon  the  common,  if  necessary  for  the  exercise  of  his 
ngbt,  iinfess  persons  are  in  it  at  the  time.  {Perry  v.  Filxhotoe,  \5  Law  J., 
If.  &!,  Q.  B.  239 ;  10  Jur.  799 ;  8  Q.  B.  775.)  In  trespass  for  pulling  down 
4e  dwelling -house  of  the  plaintiff,  in  which  he  and  his  family  were  iohabit- 
aato  and  actually  present  at  the  time,  a  plea  justifying,  because  it  was 
•ffongfully  erected  upon  a  place  over  which  defendant  hsid  a  ri^ht  of  com- 
Bon,   is  bad.     (75.)    So  in  trespass  for  expelling  the  plaintiff  from  his 
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dwelHng-hottse,  a  plea  justifying  tinder  the  nme  right  of  common,  md 
ayerring  that,  for  the  porpoie  of  ming  it,  the  defendant  prostrated  the 
dwelling-house,  "  and  in  so  doing  necessarily  and  unavoidably  expelled  and 
put  out  the  plaintiff/'  is  bad,  because  the  natural  meaning  of  the  words  is, 
that  the  pulling  down  and  expelling  were  contemporaneous.    {lb.) 

Before  the  stat.  8  &  4  Will.  4,  c.  27,  the  commoner  was  barred  of  his  right 
of  entry  and  ejectment,  by  having  acquiesced  in  the  inclosure  of  part  of  a 
common  for  more  than  twenty  years,  and  his  remedy  was  by  writ  of  assize 
of  common.  The  lord  was  not  conclusively  barred  of  his  remedy  to  recover 
common  lands  which  had  been  inclosed  until  the  lapse  of  sixty  years,  within 
which  time  he  might  recover  the  lands  by  a  real  action.  {Edwardi  v. 
M'Leuyt  Cooper,  C.  C.  818;  Hawke  v.  Bacm,  2  Taunt  156;  Crtmek  v. 
WUm^,  Id.  159.    See  2  Smith's  L.  C.  682,  5th  ed.) 

If  a  mere  stranger  erect  a  building  upon  land  belonging  to  anodier,  the 
owner  of  the  land  is  justified  in  pulling  down  the  building  for  the  purpose 
of  ejecting  the  intruder ;  and  the  fsct  of  the  latter  being  at  the  time  in  the 
building  will  not  be  any  ground  iot  maintaining  an  action  of  trespass  against 
the  real  owner.  ( Barking  v.  Read,  19  Law  J.,  Q.  B.  291.)  This  is  a  very 
different  case  from  Perry  v.  Pitthowe;  (8  Q.  B.  757;)  for  the  defendant 
alleged  that  Uie  house  was  his  own,  and  that  the  plaintiff  was  a  mere  intruder ; 
and  it  cannot  be  that  such  a  person  can  prevent  the  owner  from  doin^  what 
he  pleases  on  his  own  land.  In  the  latter  case,  the  plaintiff  had  a  right  of 
possession,  but  in  the  former  case  he  had  none.  (See  Harvetf  v.  Bridget,  1 
Exch.  261.) 

A  declaration  for  breaking  the  pbintiff's  house  in  which  he  was,  and  pull- 
ing it  down  is  not  answered  by  a  plea  as  to  the  breaking  and  entering,  that 
the  defendant  was  entitled  to  common  of  pasture  over  the  land  on  which  the 
house  bad  been  wrongfully  erected,  and  that  he  necessarily  and  unavoidably 
oommitted  the  trespasses  complained  of  in  removing  the  house.  {Jomes  v. 
Jonet,  8  Jur.,  N.  8.  1132;  I  H.  &  Colt.  1.)  In  this  case  the  court  was  of 
opinion  that  this  case  was  not  distinguishable  from  Perry  v.  Fittkowe,  but 
declined  to  express  any  opinion  wheSier  they  would  for  the  first  time  have 
ooocurred  in  the  judgment  in  that  case. 

Where  a  house  obstructs  the  exercise  of  a  right  of  common,  the  com- 
moner may  after  notice  and  request  to  the  plaintiff  to  remove  the  bouse, 
pull  it  down,  though  the  plaintiff  is  actually  inhabiting  and  present  in  the 
house.    {Davie*  v.   Willimu,  16  Q.  B.  543.)    The  defendant  in  trespass 
pleaded,  that  for  thirty  years  before  suit  he  and  all  occupiers  for  the  time 
being  had  ei\joyed  common  of  right  and  without  interruption  in,  upoo  and 
throughout  the  close  called  P.,  and  issue  was  joined  on  a  traverse  of  this 
plea.    The  close  P.  was  8,000  acres  in  extent,  and  interruption  by  inclosure 
of  ten  acres  had  been  acquiesced  in  for  a  year,  and  the  trespass  oomplained 
of  was  committed  on  these  ten  acres :  it  was  held,  that  the  defendant  would 
have  proved  his  plea  by  proof  of  user  on  the  place  only  where  the  trespass 
was  committed :  the  plaintiff  was  entitled  to  the  verdict.    (76.)     A  plea 
claiming  an  immemorial  right  of  common  in  occupiers,  for  the  time  being, 
is  bad  after  verdict,    {lb.)    So  where  the  commoner  is  deprived  of  part  of 
bis  common,  by  the  erection  of  a  wall,  gate  or  hedge  upon  the  common 
itself,  it  seems  he  may  abate  the  erection,  for  it  deprives  him  of  his  common, 
and  forms  no  part  of  the  soil  of  the  common,  and  by  such  abatement  the 
commoner  does  not  at  all  meddle  with  the  soil.    {Mattm  v.  dtear,  2  Mod. 
66  ;  2  Inst.  88  ;  Litt.  Rep.  88.)    And  yet,  as  the  lord  may  approve,  leaving 
a  sufficiency  of  common,  the  commoner  acts  st  the  peril  of  being  poniahed 
in  an  action  of  trespass,  provided  the  lord  has  left  a  sulRciencv  of  common. 
When  a  part  and  not  the  whole  of  a  common  had  been  inclosed,  a  conunoner 
in  asserung  his  right  of  common  may  throw  down  the  whole  of  the  hedge 
erected  on  the  common,  and  a  plaintiff  in  trespass  cannot  recover  againat 
him  on  a  new  assignment,  because  he  hsd  thrown  down  more  than  aufficient 
to  admit  bis  cattle,    {/irieii  v.  Eilie,  7  B.  &  C.  846 ;  9  D.  &  R.  897  ;   9  B. 
&  C.  671.)     But  where  a  hedge  or  erection  is  made  upon  other  land,  which 
is  no  part  of  the  common,  but  surrounds  the  common,  the  commoner  can 
only  abate  so  much  of  the  erection  as  to  make  a  way  for  his  cattle  to  go 
into  the  common.    (15  Hen.  7,  10  b,  pi.  18;  29  Edw.  3,  6 ;  2  Inst.  88- 
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Mntm  T.  Ccior,  2  Mod.  65.  See  1  Wmt.  Saund.  353.  a.)  If  the  lord  of 
a  maoor  plant  trees  upon  a  common,  a  commoner  has  no  right  to  cut  them 
down :  his  remedy  is  only  b^  an  action.    (6  T.  R.  483.) 

A  common  rf  fUkery  is  a  right  of  fishing  in  common  with  other  persons  in  Conmon  of 
a  stream  or  river,  the  soil  whereof  belongs  to  a  third  person.  This  does  not  *«*>ei7. 
differ  in  any  rc»pect  from  any  other  right  of  common ;  (Salk.  637 ;)  and  tres. 
pass  will  not  lie  for  an  injury  to  iL  A  person  having  a  common  fishery  in 
another's  land  cannot  cut  the  grass  growing  on  tlie  bank.  (13  Hen.  8,  p. 
1^1  b.)  Under  ancient  deeds  recognizing  a  right  in  the  owner  of  an  estate 
to  have  a  weir  across  a  river  for  taking  fish,  if  it  appear  that  such  weir  was 
heretofore  made  of  brushwood,  through  which  the  fish  might  escape  into  the 
qpper  part  of  the  river,  he  cannot  convert  it  into  a  stone  weir,  whereby  the 
possibility  of  escape  is  debarred,  except  in  times  of  extraordinary  flood. 
{Weld  V.  Hornby,  7  East,  195.  As  to  the  right  of  fishery,  see  Selw.  N.  P. 
tit  Fishery.)  It  seems  that  the  owner  of  a  several  fishery,  in  ordinary  cases, 
and  when  the  terms  of  the  grant  are  unknown,  may  be  presumed  to  be  the 
owner  of  the  soil.  {Duke  of  Somerset  v.  Fogtoell,  5  B.  &  C.  875.)  Such  an 
owner  has  the  exclusive  right  of  taking  the  fish  within  particular  limits.  (8 
Salk.  360;  2  Salk.  637.  See  Co.  Litt.  122  a,  n.7  :  Rex  v  Bliis,  1  Maule  & 
S.  652.)  The  word  *'  several,"  as  applied  to  a  right  of  fishing,  has  the  same 
meaning  as  the  word  "separalis"  had  before  the  pleadings  were  in  English. 
A  dedaration,  reciting  that  the  defendant  had  been  summoned  to  answer 
plaintiff*  in  an  action  of  trespass,  charged  that  the  defendant,  with  force  and 
arms,  broke  and  entered  a  fishery,  to  wit,  the  sole  and  exclusive  fishery  of 
the  plainti^  in  a  certain  part  of  a  river  then  fiowing  and  being  over  the 
§oil  of  one  F.,  and  then  fished  for  fish  in  the  said  fishery  of  the  plaintiff,  and 
the  fish  of  the  said  fishery  of  theplaintiff  there  found  and  being  in  the  said 
fishery  chased  and  disturbed.  The  declaration  concluded,  and  other  wrongs 
to  the  piaintifi*  did,  against  the  queen's  peace  and  to  the  plaintiff's  damage. 
It  was  held  by  the  Court  of  Exchequer  Chamber,  reversing  the  judgment  of 
the  Queen's  Bench,  that  the  words  "  sole  and  exclusive  fishery"  were  at  any 
rate  after  verdict  equivalent  to  "several  fishery,"  that  is,  the  right  of  fish- 
ing exclusive  of  all  others  in  a  particular  place ;  that  the  statement  that 
the  soil  was  in  F.  did  not  vitiate  the  count  or  render  it  necessary  to  de- 
duce a  title  from  the  owner  of  the  fee.  But  the  Exchequer  Chamber 
agreed  in  opinion  with  the  Queen's  Bench,  that  an  action  of  trespass 
will  lie  for  fishing  in  a  several  fishery.  {Hol/ord  v.  Bailey,  13  Q.  B.  426 ; 
8  Q.  B.  1000.) 

Where  a  private  river  runs  through  a  manor,  the  presumption  of  law  is, 
that  each  owner  of  laud  within  the  manor,  and  on  the  bank  of  the  river, 
has  the  right  of  fishing  in  front  of  his  land ;  and,  if  the  lord  claims  a  several 
fishery,  be  must  make  out  that  claim  by  evidence.  {Lamb  v.  Newhiggin,  1 
Car.  ft  K.  549.)  From  the  words  of  a  deed  under  which  the  lord  claimed, 
it  was  attempted  to  raise  a  presumption  that  the  right  of  several  fisliery 
within  the  manor  passed  to  him  by  that  deed  as  appurtenant  to  the  manor. 
It  was  held,  that  this  presumption  was  rebutted  by  proof  that,  before  the 
date  of  that  deed,  owners  of  land  within  the  manor,  and  on  the  banks  of  the 
river,  had  the  right  of  free  fishery  therein.    {lb.) 

Evidence  of  a  continuous  practice  for  upwards  of  sixty  years  wholly^  un-  Evidence  of 
resisted  for  a  corporation  to  grant  licences  to  fish  in  a  navigable  tidal  river,  righu. 
and  to  appoint  watchers  in  order  to  prevent  unlicensed  persons  from  fishing 
Chereioy  is  sufficient  for  a  jury  to  infer  the  ownership  of  a  free  fishery  in 
the  corporation ;  and  it  is  not  a  just  conclusion,  from  the  fact  of  their  hav- 
iof  recovered  in  a  former  trial,  where  a  part  only  of  the  entire  subject- 
nutter  of  the  free  fishery  was  in  issue,  that  at  that  time  the  corporation  was 
oot  possessed  of  the  whole,  and  that  their  claim  to  the  remainder  was  there- 
htean  usurpation.  {Mannall  v.  Fisher,  5  C.  B.,  N.  S.  856;  5  Jur.,  N.  S. 
169.  See  Utile  v.  Wingfield,  8  Ir.  C.  L.  R.  279.)  As  to  the  presumption 
fif  tbe  grant  of  a  right  of  fishing  from  adverse  user  for  sixty  years,  Bea- 
mtn  V.  Kinsella,  8  Ir.  C.  L.  R.  291.  When  the  rights  of  lords  of  manors 
depend  upon  the  ownership  of  the  soil,  see  Grand  Union  Canal  Company  v. 
AAAy,  6  H.  &  N.  394;  30  L.  J.,  Exch.  203;  C/arA:e  v.  Mercer,  1  F.  &  F. 
492. 
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Where  there  has  heen  possession  of  a  fishery  for  a  considerable  length 
of  time,  a  person  claiming  a  sole  right  to  it  msy  bring  a  bill  to  be  quieted 
in  the  possession  of  it,  though  he  has  not  established  his  right  at  law. 
(Matfor  </  York  t.  Pilkington  and  other*,  I  Atk.  282.)  And  if  the  persons 
who  dispute  the  right  are  numerous,  so  that  it  cannot  be  determined  in 
one  action  at  law.  the  party  claiming  an  exclusive  right  may  go  to  a  court 
of  equity  first,  which  will  direct  an  issue  for  settling  the  right,  as  in  dis- 
putes between  the  lords  of  manors  and  their  tenants,  or  the  tenants  of  dif- 
ferent manors.  (Lord  Tenham  v.  Herbert,  2  Atk.  483.)  But  if  the  question 
about  a  right  of  fishing  arises  between  two  lords  of  manors,  neither  of  them 
can  go  into  equity  for  relief  until  the  right  has  been  established  at  law. 
{Lord  Tenham  y.  Herbert,  2  Atk.  483;  Whitchurch  v,  Hyde,  Id,  391  ;  JVelbg 
V.  Duke  </ Rutland,  6  Br.  P.  C.  576 ;  see  1  Br.  C.  C.  40,  572.) 

As  to  the  law  of  common  in  general,  see  Bac.  Abr.  Common ;  Com. 
Diff.  Common ;  Cruise's  Dig.  tit.  XX I II. ;  Woolrych  on  Rights  of  Common, 
2nded. 


3.  OF  THE  PRESUMPTION  OF  GRANT  OF  EASEMENTS. 

Foandatton  of  For  a  long  series  of  years  prior  to  the  passing  of  the  act  2  &  3  Will.  4, 

prMumptioD,  as  c.  71,  judges  had  been  in  the  habit,  for  the  furtherance  of  justice,  and  for 
^ihtj**^'***  the  sake  of  peace,  to  leave  it  to  juries  to  presume  a  grant  from  a  long  exer* 
cise  of  an  incorporeal  right,  adopting  the  period  of  twenty  years,  by  analogy 
to  the  statute  of  limitations,  21  Jac.  1,  c.  16.  Such  presumption  did  not 
always  proceed  on  a  belief  that  the  thing  presumed  had  actually  taken  place, 
but,  as  said  by  a  learned  author,  (2  Stark,  on  Ev.  669,)  "  a  technical  emcacy 
was  given  to  the  evidence  of  possession  beyond  its  simple  and  natural  force 
and  operation ;  and  though  in  theory  it  was  mere  presumptive  evidence,  in 
practice  and  effect  it  was  a  bar."  The  act  2  &  3  Will.  4,  c.  71,  is  intended 
to  make  that  possession  a  bar  or  title  of  itself,  which  was  so  before  only  by 
the  intervention  of  a  jury.  {Bright  v.  Walker,  4  Tywr.  507  ;  1  Cr.,  Mees. 
&  Rose.  217.    See  ante,  pp.  11, 12.) 

The  presumption  of  a  legal  title,  by  grant  or  otherwise,  to  incorporeal 
rights  in  the  lands  of  others,  founded  on  adverse  possession  and  enjoyment 
of  such  rights  for  the  space  of  twenty  years,  appears  to  have  been  adopted 
in  analogy  to  the  enactment  of  the  statute  of  limitations,  21  Jac  1,  c.  16, 
which  made  an  adverse  enjoyment  of  twenty  years  a  bar  to  an  action  of 
ejectment;  {Holer rft  v.  Heel,  I  Bos.  &  Pull.  460;  2  Saund.  175,  a  ;)  for  as 
an  adverse  possession  of  that  duration  will  p^ve  a  possessory  title  to  the 
land  itself,  it  seems  to  be  also  reasonable  that  it  should  afford  a  presumption 
of  right  to  a  minor  interest  arising  out  of  land.  {Campbell  v.  WiUom,  3  East, 
294 ;  Read  v.  Brookman,  8  T.  R.  151.)  This  rule,  according  to  Lord  MamS' 
field,  C.  J.,  "  is  founded  upon  principles  of  sound  policy  and  convenience  ;*' 
(Cowp.  110;)  and  the  grant  is  presumed,  as  the  same  learned  judge  declares^ 
"  for  the  purpose  and  from  a  principle  of  quieting  a  long  possession.*'  ( lb, 
215.)  The  rule  was  resorted  to,  with  the  view  of  reliering  the  infirmity 
and  necessity  of  mankind,  who  require,  for  the  preservation  of  their  pro- 
perty  and  rights,  where  there  is  no  written  document,  the  admission  of  some 
general  principle  to  take  the  place  of  individual  and  specific  belief,  and  the 
legal  presumption  supplied  the  place  of  such  belief.  {Hillary  v.  Waii^r,  12 
Ves.  266.) 

A  presumption  of  a  grant  is  raised  upon  the  general  principle,  that  what 
has  been  done  should  be  presumed  to  be  rightly  done  ;  ex  diutumilate  iem* 
porie  omnia  presumuntur  iolemniter  esee  acta.  (Co.  Litt.  6  b.)  In  applying 
this  principle  to  a  right  of  way,  if  it  be  found  that  the  act  has  been  often 
repeated,  (for  the  occasional  use  of  a  walk  or  a  path  across  a  man's  field 
would  hardly  be  such  an  use  as  would  establish  the  right,)  but  if  the  act 
must  ncessarily  have  been  often  repeated  with  the  knowledge  of  the  persons 
acting  upon  an  adverse  right,  it  affords  a  strong  presumption  in  favour  of 
the  right  so  exercised.  The  same  principle  is  applied  to  presumption  in 
the  case  of  light  or  of  flowing  water.    (3  B.  &  C.  62 1,  622.)     If  there   has 
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been  an  unintemipted  possession  of  light,  water,  or  any  other  easement  for 
twenty  years,  it  affords  a  ground  for  presuming  a  right  by  grant,  covenant 
or  otherwise,  according  to  the  nature  of  the  easement,  and  if  there  is  nothing 
to  rebut  the  presumption,  a  jury  may  be  directed  to  act  upon  it.  (  Yard  v. 
Ford,  2  Wms.  Saund.  n.  (2) ;  Crou  ▼.  Lewis,  2  Barn.  &  Cress.  686 ;  S.  C, 
i  Dowl.  &  Ryl.  254;  lAveU  v.  Wa$on,  8  Bing.  115  ;  and  see  the  judgment 
of  Hob-oyd,  J.,  WUUams  v.  Moreland,  2  Bam.  &  Cress.  914 ;  ^.  C.  4  Dowl. 
&  R^L  588,  and  the  cases  there  cited.)  But  the  rule  was  subject  to  this 
qualification,  that  the  possession  was  with  the  acquiescence  of  him  who  was 
seised  of  an  estate  of  inheriunce  ;  for  a  tenant  for  life  or  years  has  no  power 
to  grant  any  such  right  for  a  longer  period  than  during  the  continuance  of 
his  particular  esute ;  (2  Wms.  Saund.  174,  n.  (2) ;  Daniel  v.  North,  1 1  East, 
372;  Barker  ▼.  Richardwn,  4  Bam.  k  Aid.  579;  Wood  v.  Veal,  5  Barn.  & 
Aid.  454 ;  &  C.  1  Dowl.  &  Ryl.  20 ; )  but  if  the  easement  existed  previously 
to  the  commencement  of  the  tenancy,  the  fact  of  the  premises  having  since 
been  for  a  long  period  in  the  possession  of  a  tenant  will  not  defeat  the  pre- 
sumption of  a  grant.     {Croee  v.  Lewis,  B.  &  Cr.  686.) 

There  is  nothing  in  Uic  act  2  &  8  Will.  4,  c.  71,  to  interfere  with  a  claim  How  far  pretcrfp- 
of  a  right  of  way  or  other  easement  by  express  grant.  ( Bright  v.  Walker,  tJon  act  has 
1  Cr.,  M.  &  R.  228 ;  ante,  pp.  1 1, 12 ;  Licett  v.  Wilson,  8  Bing.  115;  Plant  v.  »ai>e"«ded  com- 
Jarns,  2  N.  &  M.  517 ;  4  Ad.  &  Ell.  749,  765  ;  Blewett  v.  Tregonning,  3  Ad.  ™®"  ' 
&  £11. 554.)  Although  that  statute  has  facilitated  the  proof  of  profits  d 
preuirt  and  easements,  it  does  not  appear  to  have  superseded  the  common 
law,  so  tliat  a  i>arty  may  elect  to  proceed  either  under  the  statute  or  accord- 
ing to  the  common  law.  In  Onley  v.  Gardiner,  4  Mees.  &  W.  496,  where 
the  defendant  failed  in  proving  a  sufficient  title  under  the  statute,  in  conse- 
qaence  of  an  unity  of  possession,  the  court  after  argument,  in  which  it  was 
held  that  such  unity  defeated  the  title  under  the  statute,  allowed  the  defend- 
ant to  amend  his  plea,  by  pleading  a  right  of  way  immemorially.  (See 
Richards  v.  Fry,  3  Nev.  &  P.  72.)  In  Welcome  v.  Upton,  6  Mees.  &  W. 
408, 404,  Parke,  B.,  said,  the  only  question  upon  which  there  seems  to  be 
any  doubt  is  this :  whether,  supposing  a  right  of  pasturage  to  be  a  profit 
to  be  taken  out  of  the  land,  the  defendant  can  plead  in  the  old  form  claiming 
the  right  from  time  immemorial;  because  the  1st  section  of  stat.  2  &  3 
Will.  4,  c.  71,  prevents  such  right,  when  enjoyed  for  thirty  years,  from  being 
defeated,  by  showing  that  it  first  existed  prior  to  that  time.  I  think,  how- 
ever, that  under  the  1st  section  the  proper  mode  is  to  plead  the  enjoyment 
of  the  right  for  the  periods  therein  mentioned.  The  7th  section  of  the  stat 
2  &  3  Will.  4,  c  100,  limiting  the  time  as  to  exemption  from  tithes, 
empowers  the  parties  relying  on  that  statute  to  plead  it,  and  when  that  is 
not  done,  the  same  construction  will  prevail  as  has  been  held  with  respect 
to  the  statute  2  &  8  Will.  4,  c.  71,  and  consequently  where  a  party  pleads  a 
modus  existing  from  time  immemorial,  he  may  proceed  just  in  the  same 
way  as  he  might  have  done  before  the  former  statute  was  passed,  although 
his  claim  will  be  liable  to  be  defeated  by  showing  the  payment  of  tithes  m 
kind  at  any  time  within  legal  memory.  (Earl  qf  Stan\ford  v.  Dunbar,  13 
Mees.  &  W.  822 ;  ante,  p.  22.) 

In  order  to  obviate  the  difficulty  of  proving  an  immemorial  usage,  it  piess  of  non- 
formerly  became  a  practice  to  plead  a  right  of  way  by  what  was  termed  a  existing  giant. 
nan-existing  grant ;  {Blewett  v.  Tregonning,  3  Ad.  &  Ell.  554 ;)  that  is,  a 
/signed  grant  by  deed  (supposed  to  be  lost)  from  a  former  freeholder  of  the 
land,  in  or  upon  which  the  easement  was  exercisable,  to  a  former  freeholder 
of  the  tenements  in  respect  of  which  it  was  claimed,  but  it  was  necessary 
Chat  the  names  of  the  parties  to,  and  the  date  of,  such  supposed  grant  should 
be  stated ;  {Hendy  v.  Stephenson,  10  East,  55  ;)  but  pfofert  of  the  deed  is  ex- 
cused if  it  be  averred  that  the  deed  has  been  lost  by  time  and  accident. 
{Read  v.  Brookman,  3  T.  R.  151.)  It  is  necessary  to  support  the  plea,  if 
denied,  by  proof  that,  at  the  anterior  period  stated,  the  parties  described  as 
the  former  freeholders  (the  pretended  grantor  and  grantee)  of  the  easement 
nnlly  were  such  freeholders  concurrently  of  the  respective  properties. 
{BUwett  v.  Tregonning,  3  Ad.  &  Ell.  554.)  The  defendant  pleaded  a  grant 
of  right  of  way  by  deed,  subsequently  lost.  The  plaintiff  in  his  replication 
traversed  the  grant.     At  the  trial,  there  being  conflicting  testimony  as  to 
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NeceMlty  of  a 
deed  to  pass  in- 
corporeal right! 
and  taaemenu. 


Prescription. 

the  uninterrupted  user  of  the  way,  the  judse  directed  the  jury,  that  if,  U|x>n 
this  issue,  they  thought  the  defendant  had  exercised  the  right  of  way  unin- 
terruptedly  for  more  than  twenty  years  bv  virtue  of  a  deed,  they  would  find 
for  the  defendant ;  if  they  thought  there  had  been  no  way  granted  by  deed 
they  would  find  for  the  plaintifi*: — it  was  held  that  this  direction  was  right. 
{Livett  ▼.  mUon,  3  Bing.  115  ;  10  Moore,  439.  See  Doe  d.  Feuwick  ▼.  lUad, 
5  B.  &  Aid.  232.)  If  me  plaintifi*  merely  traverse  a  non-exiating  grant  of 
a  way,  he  cannot  on  the  trial  give  evidence  to  show  that  the  supposed  grantor 
was  not,  as  alleged  in  the  plea,  seised  in  fee,  even  for  the  purpose  of  rebutting 
the  presumption  of  the  grant.  {CowUiham  v.  Cheslyn,  1  Cr.  &  Jenr.  48; 
Chitty,  PI.  697,  6th  edit.)  With  reference  to  pleas  of  this  kind,  it  was  said 
by  Littledale,  J., — *'  If  the  evidence  establish  an  user  as  far  back  as  memory 
goes,  and  there  does  not  appear  to  have  been  any  time  at  which  it  did  not 
exist,  that  is  proof  of  prescription ;  and,  supposing  the  evidence  sufficiently 
strong,  a  prescription  is  what  the  jury  would  find,  and  they  have  no  right  to 
find  a  grant,  unless  more  be  shown.  Supposing  the  evidence  in  such  a  case 
to  leave  it  doubtful  whether  the  right  existed  sixty  or  sevenhr  years  ago,  it 
may  be  protected  under  a  plea  of  non-erUHng  grant ;  but  if  the  evidence 
of  user  goes  far  enough  to  prove  a  prescription,  such  evidence  cannot  be 
relied  on  to  prove  a  grant"  (BUwett  v.  Tregonning,  3  Ad.  &  £11.  £83, 
684.) 

A  right  of  way,  or  a  right  of  passage  for  water  (where  it  does  not  create 
an  interest  in  land)  is  an  incorporeal  right,  and  stands  upon  the  same 
footing  with  other  incorporeal  righu,  such  as  rights  of  common,  rents, 
advowsons,  8ic,     It  lies  not  in  livery,  but  in  grant,  and  a  freehold  interest 
therein  cannot  be  created  or  passed  otherwise  than  by  deed.    {Uewlin*  v. 
Shippam,  5  B.  &  C.  221.)    A  term  for  years  in  an  incorporeal  hereditament, 
or  in  a  thing  lying  in  grant,  cannot  be  created  without  deed.  (14  Vin.  Abr. 
tit.  Grant  (G  a) ;  2  Roll.  Abr.  63,  tit.  Grant  (G) ;  Co.  Litt.  85,  a ;  5  B.  &  C. 
882.)     Although  the  older  authorities  speak  of  incorporeal  tnAmioiices,  yet 
there  is  no  doubt  but  that  the  principle  does  not  depend  on  the  quantity  of 
interest  granted,  but  on  the  nature  of  the  subject  matter ;  a  right  of  common 
or  a  right  of  way  can  no  more  be  granted  for  life  or  for  years  without  a 
deed,  than  in  fee  simple.     {Per  Aldereon,  B.,  in  IVood  v.  Leadbiiter,  13 
Mees.  &  W*.  842,  843.)    Where  a  subject  is  owner  of  a  several  fishery  in  a 
navigable  river,  where  the  tide  flows  and  re  flows,  ^nted  to  him  (as  roust 
be  presumed)  before  Magna  Charta^  by  the  description  of  "  separatem  pisea^ 
riam**  it  being  an  incorporeal  hereditament,  a  term  for  years  cannot  be 
created  in  it  without  deed.     {Duke  </  Somerset  v.  Fogwell,  5  B.  &  C.  875,) 
Where  there  was  an  agreement  in  writing,  but  not  under  seal,  to  let  a  mes- 
suage, together  with  the  full  and  free  and  exclusive  licence  and  leave  to 
hunt,  hawk,  course,  shoot,  and  sport  over  a  manor,  and  the  tenant  entered 
and  was  possessed  during  the  term,  it  was  held,  in  an  action  of  assumpsit 
on  the  agreement  for  the  rent,  on  demurrer  to  a  plea,  that,  not  being  by 
deed,  the  agreement  was  void,  because  an  incorporeal  hereditttment  waa 
agreed  to  be  let, and  that  the  plaintiff' was  not  entitled  to  recover  in  respect 
of  the  actual  enjoyment  of  the  premises  let  by  the  defendant,  of  which  he 
had  taken  possession.    {Bird  v.  Higginton,  2  Ad.  &  £11.  696;  4  Nev.  ^  M. 
505;  1  Har.  &  Woll.  61 ;  6  Ad.  &  £11.  824.)     In  the  case  of  a  written 
agreement  not  under  seal,  whereby  the  plaintiJS'  agreed  to  let  land  to  the 
defendant,  with  a  right  of  sporting,  the  defendant  to  make  satisfaction  to 
the  plaintiff* 's  tenants  for  the  damage  done  by  game  on   their  Carms : 
although  it  was  held  that  the  right  of  sporting  did  not  pass  by  the  agree- 
ment,  yet  that  the  agreement  to  make  compensation  was  valid  and  good 
ground  for  an  action,  the  defendant  having  had  the  full  benefit  of  such 
agreement.     An  agreement  to  execute  a  conveyance  is  valid  as  an   agree- 
ment, though  it  does  not  operate  to  pass  an  esute ;  and  its  validity  is  not 
affected  by  the  question  whether  the  subject  of  the  deed  be  coipporeai  or 
incorporeal.    {Thomat  v.  Fredericks,  10  Q.  B.  775.)    A  licence  to  a  stranger 
to  use  a  common,  in  effect  amounting  to  a  gprant  of  the  common  of  pasture, 
can  only  be  by  deed.    {Hoskins  v.  Robins^  2  Wms.  Saund.  328,  and  n.  12  ; 
Shep.  Touch.  330.)    Where  the  plaintiff*  in  replevin  answered  an  avowry  for 
damage  feasant  by  a  plea  of  licence  from  the  commoner,  who  had  right  odf 
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for  twenty  beasts,  it  was  objected,  diat  if  the  eoininoner  could 
lieeBie,  he  could  not  do  so  without  deed,  and  of  that  opinion  was  the  whole 
eonrt  {Momk  ▼.  Butler,  Cra  Jac.  574.)  A  licence  or  liberty  cannot  be 
created  and  annexed  to  an  estate  of  inheritance  or  freehold  without  deed. 
(Shep.  Touch.  281.)  Whatever  may  be  the  effect  of  a  parol  licence  by  the 
owner  of  land  to  fence  off*  part  of  a  common  and  to  build  a  house  thereon, 
at  against  such  owner  it  is  clear  that  a  grant  of  a  freehold  interest  running 
with  the  inheritance  cannot  be  binding  on  a  stranger  to  the  grantor,  unless 
the  grant  was  by  deed.  {Perry  t.  FUxhowe,  8  Q.  B.  757.  See  Rawuey  v. 
Ramom,  1  Vent  18—25.)  It  seems  questionable  whether  a  custom  to 
deaiise  by  parol  a  right  of  common  can  be  supported  at  law.  {Latl^ury  v. 
Armold,  1  Bing.  219 ;  8  Moore,  72.  See  Rex  v.  Lme,  1  D.  &  R.  78 ;  5 
fi.&Ald.488.) 

In  Tkoma*  v.  Sorrell  (Vaugh.  351),  Fattghan,  J^  sajrs : — "  A  dispensation  Nature  of  a 
or  licence  properly  passeth  no  interest,  nor  alters  or  transfers  property  in  Itcence  and  iu 
anything,  but  only  makes  an  action  lawful,  which  without  it  would  have  *****  incldenu. 
been  unlawful.     As  a  licence  to  hunt  in  a  man's  park,  'to  come  into  his 
bouse,  are  only  actions  which,  without  licence,  had  been  unlawful.     But 
a  iieeooe  to  hunt  in  a  man's  park  and  carry  away  the  deer  killed  to  his  own 
use,  to  cut  down  a  tree  in  a  man's  ground,  and  to  carry  it  away  the  next 
day  after  to  his  own  use,  are  licences  as  to  the  acts  of  hunting  and  cutting 
down  the  tree,  but  as  to  the  carrying  away  of  the  deer  killed  and  tree  cut 
down,  they  are  grants."    A  mere  licence  is  revocable,  but  that  which  is 
called  a  licence  is  often  something  more  than  a  licence  ;  it  often  comprises 
or  is  connected  with  a  grant,  and  then  the  party  who  has  given  it  cannot  in 
geneeal  revoke  it,  so  as  to  defeat  his  grant,  to  which  it  was  incident.     It 
may  farther  be  observed,  that  a  licence  under  seal  (provided  it  be  a  mere 
liceace)  is  as  revocable  as  a  licence  by  parol ;  and  on  the  other  hand  a 
hcence  by  parol,  coupled  with  a  ^aot,  is  as  irrevocable  as  a  licence  by 
deed,  provided  only  that  the  grant  is  of  a  nature  capable  of  being  made  by 
psrd.    But  where  there  is  a  licence  by  parol,  coupled  with  a  parol  grant, 
or  pretended  grant,  of  something  which  is  incapable  of  being  granted  other- 
wise than  by  deed,  there  the  licence  is  a  mere  licence ;  it  is  not  an  incident 
to  a  valid  grant,  and  it  is  therefore  revocable.    Thus  a  licence  by  A.  to  bunt 
in  his  park,  whether  given  by  deed  or  by  parol,  is  revocable ;  it  merely 
renders  the  aet  of  hunting  lawful,  which,  without  the  licence,  would  have 
been  nnlawfuL     If  the  licence  be,  as  put  by  Chief  Justice   Vtmgkan,  a 
licence  not  only  to  hunt,  but  also  to  take  away  the  deer  when  killed  to  his 
own  use,  this  b  in  truth  a  grant  of  the  deer,  with  a  licence  annexed  to  come 
en  the  land :  and  supposing  the  grant  of  the  deer  to  be  good,  then  the 
licenee  would  be  irrevocable  by  the  party  who  had  given  it ;  he  would  be 
estopped  from  defeating  his  own  grant,  or  act  in  the  nature  of  a  grant    But 
suppose  the  case  of  a  parol  licence  to  come  on  my  lands,  and  there  to  make 
a  water-course,  to  flow  on  the  land  of  the  licensee,  in  such  a  case  there  is 
DO  valid  grant  of  the  water-course,  and  the  licence  remains  a  mere  licence, 
and  tiMrefore  capable  of  being  revoked.    On  the  other  hand,  if  such  a 
licenee  were  granted  by  deed,  ^en  the  question  would  be  on  the  construc- 
tion of  the  d^d,  whether  it  amounted  to  a  grant  of  the  watercourse :  and  if 
it  (fid,  then  the  licenee  would  be  irrevocable.    {Per  Aldereon,  B.,  Wood  v. 
Leadbitter,  13  Mees.  &  W.  844,  845.) 

Where  it  appeared  by  entries  in  the  court  roll  of  a  manor  that  the  lord 
had  granted  a  licence  to  build  a  cottage  on  the  waste,  subject  to  the  pay- 
OKot  of  <m  annual  rent,  and  the  licence  had  been  executed,  and  the  cottage 
iiihaJ>ited,  Lord  Eilenborough  said : — **  A  licence  is  not  a  grant,  but  may  be 
teoalled  immediately,  and  so  might  this  licence  the  day  after  it  was 
mirted."  (Aror  v.  InhabUants  qf  Horndeu-on-ihe-Hillf  4  Maule  &  S.  565. 
See  Rex  v.  InhmbUanU  rf  Geddington,  2  B.  &  C.  129 ;  Bex  v.  InhabitanU  rf 
Ihg^orihingham,  1  B.  &  C.  634 ;  Bex  v.  WarbUngton,  1  T.  R.  241  ;  Rex  v. 
hkxbHamtt  <^ Standon,  2  Maule  &  S.  461.) 

TIk  locking  a  gate,  through  which  parol  leave  has  been  given  to  pass,  is 
of  itself  sufficient  notice  of  revocation  of  the  leave.     {Hyde  v.  Graham,  8 
hxr„  N.  S.  1229.) 
The  right  to  be  buried  in  a  particular  vault  was  held  to  be  an  easement 
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capable  of  being  created  by  deed  only ;  and  therefore  a  parol  agreement 
not  under  seal  was  held  to  confer  no  right,  though  the  plaintiff  had  paid  a 
valuable  consideration  on  the  faith  of  its  Talidity.  {Bryan  v,  fFkittler,  8 
B.  &  C.  298 ;  2  M.  &  R.  318.     See  Adamt  v.  Andrews,  16  Q.  B.  284.) 

An  agreement  to  let  a  party  have  a  trench  for  water,  though  given  for  a 
valuable  consideration,  if  there  be  no  conveyance,  is  a  parol  licence,  re- 
vocable at  the  will  of  the  grantor.  {FentimoH  v.  SmUh,  4  East,  107.)  The 
right  to  a  drain  running  through  the  adjoining  land  cannot  be  conferred  by 
a  parol  licence,  but  such  interest  can  only  be  created  by  deed.  In  an  ac^on 
on  the  case  for  obstructing  a  drain,  the  plaintiff  claimed  right  and  title  to 
the  drain  by  virtue  of  a  licence  granted  to  his  landlords,  their  heirs  and 
assigns,  to  make  the  drain,  and  have  the  foul  water  pass  from  their  scullery 
through  the  drain  across  the  defendant's  yard  into  another  yard  appurtenant 
to  the  premises  in  the  plaintiff's  occupation :  it  was  held,  that  the  interest 
as  declared  upon  by  tlie  plaintiff  being  in  its  nature  freehold,  and  the 
licence  to  support  it  being  merely  by  parol  and  not  by  deed,  the  action 
was  not  mainuinable.  {HewUnt  v.  Shippam,  5  B.  &  C.  221 ;  7  D.  &  R.  783.) 
So  where  the  plaintiff  sued  for  an  obstruction  of  a  certain  drain  which  had 
been  originally  constructed  at  the  plaintiff's  expense  on  the  defendant's 
land  by  his  consent  verbally  given,— after  it  had  been  enjoyed  some  time, 
the  defendant  obstructed  the  channel,  so  that  the  water  was  prevented 
running  as  before ;  and  it  was  contended  on  the  part  of  the  plaintiff  that 
the  licence  so  given  having  been  acted  on,  could  not  be  revoked  by  the 
defendant ;  but  the  court  held  that  the  plaintiff  was  clearly  not  entitled  to 
recover.  With  regard  to  the  question  of  licence,  the  court  said,  <*  the  case 
of  Hewlms  v.  Shippam  is  decisive  to  show  that  an  easement  like  the  present 
cannot  be  conferred  except  by  deed,  nor  has  the  plaintiff  acquired  any  other 
title  to  the  water."  The  mere  entry  into  the  close  of  another,  and  cutting 
a  drain  there,  cannot  confer  a  right.  (Coeker  v.  Cowper,  I  Cr.,  M.  &  IL 
418.) 

It  seems  to  require  a  deed  to  create  the  right  to  have  light  and  air  come 
unobstructed  from  the  land  of  one  owner  of  land  to  the  newly-opened  win- 
dow of  an  adjoining  owner  of  a  house.  (Bridges  v.  Blanehard,  1  Ad.  &  BU. 
536 ;  3  Nev.  &  M.  691 ;  Blanehard  v.  Bridges,  4  Ad.  &  Ell  195.  See  post, 
note  on  Lights.) 

Where  a  personal  licence  of  pleasure  is  granted,  it  extends  only  to  the 
individual,  and  it  cannot  be  exercised  with  or  by  servants,  but  if  there  is  a 
licence  ofprqfit  and  not  of  pleasure  it  may.  {Duchess  of  Norfolk  v.  Wixmam, 
Year  Book,  12  Hen.  7,  25,  and  13  Hen.  7, 13,  pi.  2,  cited  7  Mees.  &  W.  77.) 
A  parol  licence  from  A.  to  B.  to  enjoy  an  easement  over  A.'s  land,  is  coun- 
termandable  at  anv  time  whilst  it  remains  executory;  and  if  A.  conveys  the 
land  to  another,  the  licence  is  determined  at  once,  without  notice  to  B.  of 
the  transfer,  and  B.  is  liable  in  trespass  if  he  afterwards  enters  upon  the 
land.  A  mere  parol  licence  to  enjoy  an  easement  on  the  land  of  another 
does  not  bind  the  grantor,  after  he  has  transferred  his  interest  and  possession 
in  the  land  to  a  third  person.  In  order  to  make  the  grantee  a  wrong- doer 
in  such  a  case  he  is  not  entitled  to  notice  from  the  purchaser  of  the  change 
of  ownership  in  the  soil,  as  that  is  a  fact  which  he  is  obliged  to  know  at  his 
peril.  (  WalUs  v.  Harrison,  4  Mees.  &  W.  538.  See  Coleman  v.  Foster,  1  H. 
&  N.  37.) 

A  canal  company,  in  consideration  of  the  lessee's  expenditure  on  certain 
icehouses  on  the  banks  of  the  canal,  granted  a  lease  thereof,  with  licence  to 
take  ice  from  a  part  of  the  canal :  it  was  held,  that  the  licence  was  not  ex* 
elusive,  but  that  it  was  a  grant  of  sufficient  to  enable  the  lessee  to  fill  the 
icehouses;  and  that  so  long  as  the  lessee  was  able  and  willing  to  take  this 
quantity  of  ice,  the  lessors  could  not  derogate  from  their  grant  by  subsequent 
licences  which  would  interfere  with  it.  {Newby  v.  Harrison,  1  John.  &  1I« 
393.) 

There  is  a  clear  distinction  between  a  licence  to  do  something  which  in  its 
own  nature  seems  intended  to  be  permanent  and  continuing,  and  by  which 
expense  is  incurred,  and  a  licence  to  do  acts  which  consist  in  repetition^ 
Us  to  walk  in  a  park,  to  use  a  carriage-way,  to  fish  in  the  waters  of  another, 
or  the  like ;  in  the  latter  case,  if  the  licence  is  countermanded,  the  party  is 
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bat  in  the  same  situation  as  he  was  before  it  was  granted ;  but  in  the  former 
erne  the  party  to  whom  the  licence  was  granted  may  sustain  a  heavy  loss  by 
its  being  eouDtermanded,  and  the  part^  granting  the  licence  should  expressly 
menre  the  power  of  revoking  the  licence  after  it  had  been  carried  into 
effect.  {Liggint  v.  Inge,  7  Bing.  694.)  A  plea  of  leave  and  licence  to  erect 
and  maintain  a  wall  upon  a  given  spot  is  not  supported  by  proof  of  a  licence 
to  erect  only.  {AUxamder  v.  Bonnm,  6  Scott,  611  ;  4  Bing.  N.  C.  799;  1 
Am.  W.) 

Notwitbstandioff  these  authorities,  it  has  been  contended,  that  a  bene- 
ficial privilege  in  land  may  be  granted  without  deed,  and,  notwithstanding 
the  Statute  of  Frauds,  without  wriring.  (7  Taunt.  384.)  In  IFtbb  v.  Pater^ 
9Mter,  Palm.  71,  it  is  laid  down,  that  the  grant  of  a  licence  to  stack  hay 
npon  land  does  not  amount  to  a  lease  of  the  land.  This  case  arose  before 
the  Statute  of  Frauds.  In  Wood  v.  Lake,  Say.  8,  a  parol  agreement  was  held 
valid,  which  was  for  liberty  to  stack  coals  on  a  part  of  a  close  for  seven 
years,  and  that  during  this  term  the  person  to  whom  it  was  granted  should 
have  the  sole  use  of  that  part  of  the  close  upon  which  he  was  to  have  the 
liberty  of  stacking  coals.  (See  Sugd.  V.  &  P.  96,  97,  11th  ed.)  In  Tatflor 
V.  WaUrt,  7  Taunt.  384 ;  2  Marsh.  561,  an  action  was  brought  against  the 
door-keeper  of  the  Opera  House,  for  denying  admission  to  the  plaintiff,  who 
was  the  holder  of  a  silver  ticket,  purporting  to  give  him  an  entrance  into 
that  theatre  for  twenty-one  years.  It  was  objected  that  the  right  claimed 
was  an  interest  in  land,  and  being  for  more  than  three  years  could  not  pass 
without  a  writing  signed  by  the  party,  or  his  agent  authorized  in  writing. 
But  it  was  held,  that  it  was  not  an  interest  in  land,  but  a  licence  irrevocable 
to  permit  the  plaintiff  to  enjoy  certain  privileges  therein,  and  was  not  re- 
quired to  be  in  writing  by  the  Statute  of  Frauds,  though  it  extended  beyond 
three  years,  and  consequently  might  be  granted  without  deed.  In  support 
of  this  opinion  the  cases  of  Webb  v.  Paternoster,  Winter  v.  Broekwell,  8  East, 
308,  sod  Wood  v.  Ldte,  were  relied  on.  The  authority  of  the  case  of  Taylor 
V.  Watere  has  been  denied. 

A  right  to  come  and  remain  for  a  certain  time  on  the  land  of  another  can 
be  granted  only  by  deed ;  and  a  parol  licence  to  do  so,  though  money  be 
pud  far  it,  is  revocable  at  any  time,  and  without  paying  back  the  money. 
TO  an  action  of  trespass  for  assault  and  false  imprisonment,  the  defendant 
pleaded  that,  at  the  time  of  the  supposed  trespass,  the  plaintiff  was  in  a 
ekise  of  Lcnrd  £.,  and  that  the  plaintiff,  as  the  servant  of  Lord  E.,  and  by 
his  command,  noUiier  manut  impotuit  on  the  plaintiff  to  remove  him  from  the 
said  elose,  which  was  the  trespass  complained  of.  The  plaintiff  replied, 
that  he  was  in  the  close  by  the  leave  and  licence  of  Lord  E. ;  which  was 
traverwd  by  the  rejoinder.  The  evidence  was,  that  Lord  £.  was  steward  of 
the  Doncaster  races ;  that  tickets  of  admission  to  the  grand  stand  were 
issued  with  his  sanction,  and  sold  for  a  guinea  each,  entitling  the  holders 
to  come  into  the  stand  and  the  inclosure  round  it  during  the  races ;  that 
the  plaintiff  bought  one  of  the  tickets,  and  was  in  the  inclosure  during  the 
races ;  that  the  ddendant,  by  the  order  of  Lord  £.,  desired  him  to  leave  it,  and, 
00  his  refusing  to  do  so,  the  defendant,  after  a  reasonable  time  bad  elapsed 
kr  his  quitting  it,  put  him  out,  using  no  unnecessary  violence,  but  not  re<> 
turning  the  guinea :  it  was  held,  that  on  this  evidence  the  jury  were  pro* 
periy  directed  to  find  the  issue  for  the  defendant.  (  Wood  v.  Leadbitter,  13 
Mees.  &  W.  838.) 

A  Ueence  for  the  free  admission  to  a  theatre  is  determined  by  an  assign- 
■lent  of  the  subject-matter  in  respect  of  which  the  privUege  is  to  be  enjoyed. 
(CUflMn  V.  Foeter,  I  H.  &  N.  87.) 

The  plaintiff,  a  tenant  of  a  house  for  a  term  of  years,  being  possessed  of 
certain  fixtures,  which  were  his  own  property,  but  annexed  to  the  freehold, 
requested  the  landlord  to  purchase  them  at  the  expiration  of  the  term,  or 
kt  them  remain  for  purchase  by  the  incoming  tenant,  but  to  be  taken  away 
by  the  plaintiff  if  the  tenant  should  refuse  them.  The  landlord  wrote  an 
aovwer  declining  to  purchase,  but  adding,  **  I  have  no  objection  to  your 
kavinff  them  on  the  premises  and  making  the  best  terms  you  can  with  the 
iaeonuDg  tenant"  The  articles  remained  unsevered  from  the  freehold 
BBtil  the  entry  of  the  new  tenant,  who  came  in  under  demise  from  the  same 
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hindlord,  but  who  declined  to  take  them.  The  pliinttff  then  (after  the 
tenant  had  been  two  months  in  posseteion)  demanded  liberty  to  enter  aod 
remove  the  fixtures,  but  the  tenant  refused  permission,  and  the  plaiotiff 
thereupon  brought  an  action  for  the  hindrance  and  trover  against  the  ttnaot: 
it  was  held,  that  if  the  landlord's  letter  to  the  plaintiff  amounted  to  a  licence 
to  take  away  the  articles,  yet,  not  being  under  seal,  it  was  no  valid  grant  of 
such  privilege  as  against  a  new  tenant  in  possession,  and  not  party  to  the 
licence.    {Roffey  v.  Hender$(m,  17  Q.  B.  574;  21  Law  J.,  Q.  B.  49.) 

In  an  action  of  trover  for  sand,  tin  ore  and  gravel,  a  party  claiming  owaer- 
ship  in  a  field  granted  to  the  plaintiff  a  parol  licence  to  search  thereia 
for  minerals.  The  plaintiff,  acting  under  this  licence,  dug  pits  in  the  field, 
and  threw  up  sand  and  grnvel,  mixed  with  ore,  which  the  defendant  took 
away,  professing  to  act  under  the  authority  of  a  third  party.  Before  the 
defendant  took  away  the  sand,  gravel  ana  ore,  the  party  who  gave  the 
plaintiff  the  parol  licence  granted  him  a  similar  licence  by  deed :  it  was 
.  held,  that  the  plahitiff  was  entitled  to  maintain  an  action  for  the  gravel, 
sand  and  ore,  as  against  the  defendant,  who  was  a  wrong-doer.  (Nartkam 
▼.  Bowden,  11  Exch.  70;  24  Law  J.,  Exch.  237.) 

A  parol  Koence  to  put  a  skylight  over  the  defendant's  area  (which  impeded  . 
the  light  and  an-  from  coming  to  the  plaintiff's  dwelKng-house  through  a 
window),  cannot  be  recalled  at  pleasure,  after  it  has  been  executed  at  the 
defendant's  expense,  at  least  not  without  tendering  the  expenses  he  had  been 
put  to ;  and  therefore  no  action  lies  as  for  a  private  nuisance  arising  from 
the  existence  of  such  skylight.   ( Winter  v.  Brockwell^  8  East,  308. )    BoOesf, 
J.,  said,  *<The  case  of  Winter  v.  BroekweU,  8  East,  809,  is  distinguishable  from 
HewUnt  V.  Sfdppam,  5  B.  &  C.  221.   All  that  the  defendant  there  did  he  did 
mpon  his  own  land :  he  claimed  no  right  or  easement  upon  the  land  of  the 
plaintiff.    The  plaintiff  claimed  a  right  and  easement  against  him,  viz.  the 
privilege  of  light  and  air  through  a  parlour  window,  and  a  free  passage  for  the 
smells  of  an  adjoining  houae  through  defendant's  area ;  and  die  only  point 
decided  there  was,  that  as  the  plaintiff  had  consented  to  the  obstruction  of 
auoh  easement,  and  had  allowed  the  defendant  to  incur  expense  in  making 
such  obstruction,  he  could  not  retract  that  eonsent  without  reimbursing  the 
defendant  that  expense.     But  that  was  not  the  case  of  the  grant  of  an  ease- 
ment to  be  exercised  upon  the  grantor's  land,  but  a  permission  to  the  grantee 
to  use  his  own  land  in  a  way  which,  but  for  an  easement  of  the  plaintiff's, 
such  grantee  would  have  had  a  clear  right  to  use  it.    Webb  v.  Pmtemoeier, 
Wood  V.  LtUltet  and  Taflor  v.  Waters,  were  not  cases  of  freehold  interest,  and  in 
none  of  them  was  the  objection  taken  that  the  right  lay  in  grrant,  and  there- 
fore could  not  pass  without  deed."     (5  B.  &  C.  283.)    The  court  seems  to 
have  proceeded  upon  the  same  distinction  in  the  following  case — ix^ere  the 
plaintiff's  father  gave  the  defendant  leave,  by  parol,  to  lower  the  bank  of  a 
river  and  to  erect  a  weir,  whereby  a  part  of  the  water  which  before  flowed 
to  the  plaintiff's  mill  was  diverted:  it  was  held,  that  his  son  could  not 
maintain  an  action  against  the  defendants  for  continuing  the  weir,  although 
his  fether,  a  few  years  after  the  licence  was  given,  had  required  them  to  raise 
up  the  bank  and  puH  down  the  weir.    {Liggint  v.  Inge,  7  Btng.  682;  &  M. 
8r  P.  712.    See  Maton  v.  HUl,  5  B.  8r  Ad.  16. )    The  court  did  not  cooaider 
the  object,  and  still  less  the  effect,  of  the  parol  licence,  to  be  the  tranaferring 
from  the  plaintiff^s  father  to  the  defendants  any  right  or  interest  whatever  in 
the  water  which  was  before  accustomed  to  flow  to  the  lower  mill,  but  simply 
to  be  an  acknowledgment,  on  the  part  of  the  plaintiff's  fether,  that  he 
wanted  such  water  no  longer  for  the  purposes  of  his  mill ;  and  that  he  gave 
back  again  and  yielded  up,  so  far  as  he  was  concerned,  that  quantity  of  water 
which  found  its  way  over  the  weir,  which  he  then  consented  should  be 
erected  by  the  defendants;   that  after  he  had  once  clearly  signified  such 
relinquishment,  whether  by  words  or  acts,  and  suffered  other  persona  to  act 
upon  the  faith  of  such  relinquishment,  and  to  incur  expense  in  doing  the 
very  act  to  which  bis  consent  was  given,  it  was  too  late  then  to  retract  auch 
consent,  or  to  throw  on  those  other  persons  the  burthen  of  rastoring  matters 
to  their  former  sUte  and  condition.    (See  also  Duke  rf  DevemsMra  v.  BgUn^ 
14  Beav.  630 ;  20  Law  J.,  Ch.  496.) 

A  parol  licence  to  do  an  act  on  the  lands  of  the  licensor,  as  to  raise  a 
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weir  to  saerecse  the  8up]>ty  of  water,  uliich  but  for  the  licence  would  be 
vraigfiil,  and  mi^  be  injurious  to  the  licensor,  is  not  revocable  after  the 
act  has  been  done  and  expense  has  been  incurred  on  the  &ith  of  the 
licence,  at  all  events  not  without  putting  the  licensee  In  $tQiu  quo*  It  seems 
ts  Bske  no  difference  that  the  act  is  to  be  done  partly  on  the  lands  of  the 
ficewor  and  partly  on  those  of  the  licensee.  {Blood  ▼.  KeUer,  \l  Ir.  C.  L. 
Rep.  124.) 

A  parol  agreement  whidi  is  void  under  the  Statute  of  Frauds,  29  Car.  2,  What  will  opersta 
c.  3, 8. 4,  may  operate  as  a  licence  so  as  to  excuse  what  would  otherwise  be  **  *  liceaoe. 
a  trespass,  as  where  the  purchaser  entered  to  take  away  a  crop.  {Carringkm 
▼.  Boi^,  2  M«es.  &  W.  257 ;  Crosby  t.  Wadsworth,  6  EaM,  602.)  Goods 
which  were  upon  the  plaincifiPs  land  were  sold  to  the  defendant ;  by  the 
conditions  of  sale,  to  which  the  plaintiff  was  a  party,  the  buyer  was  to  be 
sllowed  to  enter  and  take  the  goods :  it  was  held,  that  after  the  sale  the 
plain  tiff  could  not  countermand  the  licence.  And  the  defendant  having 
eatsred  to  take,  and  the  plaintiff  having  brought  trespass,  and  the  defendant 
having  pleaded  leave  and  licence  and  a  peaceable  entry  to  take,  to  which 
the  plaintiff  replied  de  injurid,  it  was  held,  that  the  defendant  was  entitled 
.  to  the  verdict,  though  it  appeared  that  the  plaintiff  had,  between  ibe  sale 
and  the  entry,  lock^  the  gates  and  forbidden  the  defendant  to  enter,  and  the 
defendant  had  bmken  down  the  gates  and  entered  to  take  the  goods.  ( Wood 
V.  Mnify,  11  Ad.  &  £11.  84;  8  P.  &  D.  6.)  Ald4r9on,  B.,  approved  of  this 
decision,  and  said  it  was  a  case  not  of  a  mere  licence,  but  of  a  licence  coupled 
with  an  interest.  The  hay,  by  the  sale,  became  the  property  of  the  de- 
fendant, and  the  lioence  to  remove  it  became,  as  in  the  case  of  the  tree  and 
the  deer,  put  by  C.  J.  Vaughtvt,  irrevocable  liy  the  plaintiff.  (Vaugh.  851, 
mnie,  p.  69.)  This  case  was  analogous  to  that  of  a  man  taking  another's 
goods  and  potting  them  on  bis  land,  in  which  case  the  owner  is  justified  in 
gomg  on  to  the  land  and  removing  them.  {Woody,  Leadbitter,  18  Mees. 
&  W.  858,  citing  Vin.  Abr.  Trespass  H.  a.  2,  pL  12 ;  Patnek  v.  Colerieh,  8 
Mees.  &  W.  488.     See  Wllliami  v.  MorrU,  11  Law  J.,  N.  S.  126,  Exch.) 

It  seems  that  the  crown  may,  by  parol,  confer  privileges  over  land  so  as 
lo  deprivre  itself  of  the  power  of  treating  the  party  exercising  the  privilege 
asa  wroflg-doer;  the  actual  possession  of  crown  lands,  under  a  parol  licence 
from  the  crown,  entitles  the  party  in  possession  to  maintain  trespaas  against 
a  wrong.doer.  Generally  speaking,  trespass  may  be  maintained  by  a  person 
in  the  actual  possession  of  land  against  a  wrong-doer,  even  where  that  pos- 
ie«ion  may  be  wrongful  as  against  a  third  person.  {Harper  y,  CharkMwortkf 
4B.ftCd9e;8D.ftR.  572.) 


4.  OF  RIGHTS  OF  WAY. 

There  are  four  kinds  of  ways ;  (Co.  Litt.  56  a ; ) — 1,  a  foot-wa^— 2,  a  horse-  Different  kinds  of 
way,  which  includes  a  foot-way— 8,  a  carriage-way,  which  includes  both  ^*y** 
bone-way  and  ibet-way — 4,  a  drift-way.  Although  a  carriage-way  compre- 
hends a  horse-way  and  a  foot- way,  {Daviet  v.  Stephen*,  7  Carr.  &  P.  570,) 
yet  it  does  not  necessarily  include  a  drift-way.  ( 1  Taunt.  279. )  It  is  said, 
howeyer,  that  evidence  of  a  carriage-way  is  strong  presumptive  evidence  of 
the  grant  of  a  drift- way .    ( Ibid, ) 

A  way  nsay  be  granted  for  agricultural  purposes  only  {Reynolds  v.  Ed' 
wardee^  Willes,  282),  or  for  the  carriage  of  coals  only  {Iveson  v.  Mooroj  8  Ld. 
Raym.  261 ;  1  Salk.  15),  or  for  the  carriage  of  all  other  articles  except 
esaia.  {MarqulM  nf  SU^fwd  v.  Coyney,  7  B.  &  C.  257  ;  Jackson  v.  Stacey, 
HeH,  N.  P.  C.  455.)  A  reservation  in  a  lease  of  a  right  of  way  on  foot, 
ud  for  horses,  oxen,  cattle  and  sheep,  does  not  give  any  right  of  way  to 
lead  maaure.  The  term  "  leading"  implies  drawing  in  a  carriage.  A  grant 
coMferriiW  a  right  '*to  lead  manure"  would  be  construed  according  to  the 
uaoal  mode  ofleading,  that  is,  by  drawing  in  a  cart.  In  case  for  disturbance 
ei  a  way,  the  pkintifi  claimed  a  right  for  themselves,  &c,  on  foot  to  go, 
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return,  &c.,  and  ilso  to  lead  and  carry  away  manure,  but  proved  only  a  grant 
of  way  on  foot  and  for  horses,  oxen,  cattle,  and  sheep.  It  was  held  a  vari- 
ance ;  for  the  term  "  lead,*'  so  used,  implies  drawing  in  a  carriage.  {Brun^ 
ton  V.  Hall,  1  Q.  B.  792;  1  Gale  &  D.  207.)  The  plaintiffs  took  issue  upon 
a  plea,  traversing  the  whole  right  claimed  in  the  declaration.  The  right 
actually  interfered  with  was  that  of  carrying  away  manure  with  a  wheel* 
barrow.  It  was  held,  assuming  this  privilege  to  be  covered  by  the  grants 
that  the  plaintiffs  could  not,  by  proving  so  much  of  the  alleged  right,  en- 
title themselves  to  a  verdict  on  the  issue  generally.  (76.  See  2  Q.  B. 
963.)  Evidence  of  an  user  of  a  road  with  horses,  carts,  and  carriages, 
for  certain  purposes,  does  not  necessarily  prove  a  right  of  road  for  all  pur- 
poses,  but  the  extent  of  the  right  is  a  question  for  the  jury,  under  all  the 
circumstances.  If  the  way  is  confined  to  a  particular  purpose,  the  jury 
ought  not  to  extend  it ;  but  if  it  is  proved  to  have  been  used  for  a  variety  of 
purposes,  the  jury  may  be  warranted  in  finding  a  way  for  all.  {Cowling  v. 
Higginson,  4  Mees.  &  W.  245.  See  Dwt  v.  HeaihcoU,  25  L.  J.,  Exch.  245 ; 
26  lb,  164;  Hawkins  v.  Carbines,  27  L.  J.,  Exch.  44 ;  Ballard  v.  Dyson,  1 
Taunt.  279;  Jackson  v.  Staeey,  Holt,  N.  P.  C.  455;  Allan  v.  Gomme,  3  P. 
&  Dav.  589,  590.)  A  finding  by  the  jury  of  a  right  of  way  for  carting  tim- 
ber will  not  support  a  plea  of  a  right  of  way  for  all  carts,  carriages,  horses, 
and  on  foot,  or  even  amount  to  a  proof  of  any  one  of  those  rights  taken 
separately,  so  as  to  admit  of  the  verdict  being  entered  distributively  on  the 
issue  joined  on  the  plea.  (Higham  v.  Rabbett,  5  Bing.,  N.  S.  622  ;  7  Scott, 
827  )  There  may  be  both  an  occupation  way  and  a  public  highway  over  the 
same  road,  for  it  does  not  on  becoming  a  highway  cease  to  be  an  occupation 
way.  {Broumlow  v.  Tomlinson,  1  Man.  &  Gr.  484.) 
Highways.  A  right  of  way  may  be  either  public  or  private.   Ways  common  to  all  the 

king's  subjects  are  called  highways.  (1  Ventr.  189 ;  1  T.  R.  570.)  A  way 
leading  to  any  market  town,  and  common  for  all  travellers,  and  communi- 
cating with  any  great  road,  is  a  highway;  but  if  it  lead  only  to  a  church, 
or  to  a  house,  or  a  village,  or  to  the  fields,  it  is  a  private  way ;  whether  it  be 
a  public  or  private  way  is  a  matter  of  fact,  and  depends  much  on  common 
repuution.  (1  Ventr.  189 ;  Hawk.  P.  C.  b.  1,  c.  76,  s.  1.)  The  public  may 
have  a  right  to  a  road  as  a  common  street,  although  there  be  no  thorough- 
fare; (Rugby  Charity  v.  Merryweaiher,  11  East,  675;  Batemanv,  Bluck,  18 
Q.  B.  870 ;  Campbell  v.  Lang,  I  Macq.  H.  L.  C.  451  ;)  or  to  a  road  termi- 
nating in  a  common.  {Rex  v.  Inhabitants  qf  Wandsworth,  1  B.  &  Aid.  63.) 
So  it  may  be  a  highway,  although  it  is  circuitous;  {Rex  v.  Lloyd,  1  Camp. 
261 ;  8  T.  R.  265  ;)  and  although  it  is  only  occasionally  used  by  the  public, 
and  does  not  terminate  in  any  town,  or  in  any  other  public  road;  {Rex  v. 
Inhabitants  of  Wandsworth,  1  B.  &  Aid.  63;)  and,  on  the  contrary,  it  is 
not  necessarily  a  public  highway,  although  it  does  lead  from  one  market 
town  to  another,  or  connect  any  two  points  by  a  line  which  miffht  be  ad- 
vantageously used  bv  the  public,  or  is  used  by  them  under  certain  restric- 
tions. (11  East,  376,  n.  (a).)  On  an  issue,  whether  or  not  certain  land  in 
a  district,  repairing  its  own  roads,  was  a  common  highway,  it  is  admissible 
evidence  of  reputation  (though  slight),  that  the  inhabitants  held  a  public 
meetinpp  to  consider  of  repairing  such  wa^,  and  that  several  of  them,  since 
dead,  signed  a  paper  on  that  occasion,  stating  that  the  land  was  not  a  public 
highway,  there  being  at  the  time  no  litigation.  (Barraehugh  v.  Johnson,  8 
Ad.  &  Ell.  99  :  3  Nev.  &  P.  233 ;  see  NichoUs  v.  Parker,  14  East,  331,  n. 
to  Outram  v.  Moorewood.) 

It  is  a  rule,  that  evidence  of  reputation  must  be  confined  to  general  mat- 
ters, and  not  touch  particular  facts ;  the  question  in  a  cause  being  whether 
a  particular  road  admitted  to  exist  was  public  or  private,  evidence  was 
ofiered  that  a  person,  since  deceased,  had  planted  a  willow  on  a  spot  ad- 
joining the  road,  on  ^ound  of  which  he  was  tenant,  saying,  at  the  same 
time,  that  he  planted  it  to  show  where  the  boundary  of  the  road  was  when 
he  was  a  boy :  it  was  held,  that  such  declaration  was  not  evidence  either  as 
showing  reputation,  as  a  statement  accompaning  an  act,  or  as  the  admission 
of  an  occupier  against  his  own  interest     ( The  Queen  v.  BUss,  7  Ad.  &  EIL 

^  ^.    ^       ^         ^50«     See  Papendick  v.  Bridgwater,  5  Ell.  &  Bl.  166.) 
Dcdicatioii  of  --  ....  ... 
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^Uic,  after  a  user  of  a  very  few  years,  will  acquire  a  ri|[ht  of  way ;  and  a 
party  not  meaning  to  dedicate  a  way,  but  only  to  give  a  licence,  should  do 
some  act  to  show  that  a  licence  only  is  intended.  The  common  course  is  to 
shut  up  the  way  one  day  in  every  year.  {The  Tnutees  qf  British  Mutmm  v. 
FimmM,  6  Car.  &  Payne,  460.)  The  presumption  of  a  dedication  may  be  re- 
butted by  proof  of  a  bsir  having  been  placed  across  the  street  soon  after  the 
houses  forming  the  street  were  finishea ;  though  the  bar  was  soon  afterwards 
knocked  down,  and  the  way  has  been  since  used  as  a  thoroughfare.  (Roberts 
V.  Corr,  1  Camp.  N.  P.  C  262,  n. ;  and  see  Lethbridge  v.  Winter,  Id.  263,  n.) 
But  a  gate  being  kept  across  a  way  is  not  conclusive  that  it  is  not  a  public 
way,  as  the  way  may  have  been  granted  to  the  public  with  the  reservation 
of  the  right  of  keeping  a  gate  across  it  to  prevent  cattle  from  straying. 
(Dnies  V.  Stephens,  7  Carr.  &  P.  570 ;  Rex  v.  Bliss,  2  Nev.  &  P.  464.) 

A  permissive  user  of  a  way  is  not  inconsistent  with  a  right  to  resume  the 
way.  In  determining  whether  or  not  a  way  has  been  dedicated  to  the  pub- 
lic, thejproprietor's  intention  roust  be  considered.  If  it  appear  only  that  he 
has  suffered  a  continual  user,  that  may  prove  a  dedication ;  but  such  proof 
may  be  rebutted  by  evidence  of  acts  showing  that  he  contemplated  only  a 
.  licence  resumable  in  a  particular  event.  Thus,  where  the  owner  of  land 
agreed  with  an  iron  company,  and  with  the  inhabitants  of  a  hamiet  repair-* 
ing  its  own  roads,  that  a  way  over  his  land  in  such  hamlet  should  be  open 
to  carriages,  that  the  company  should  pay  him  6s,  a  year  and  find  cinders  to 
repair  the  way,  and  that  the  inhabitants  of  the  hamlet  should  lead  and  lay 
down  the  cinders,  and  the  way  was  thereupon  left  open  to  all  persons  pass- 
ing with  carriages  for  nineteen  years,  at  the  end  of  which  time  a  dispute 
arising,  the  passage  was  interrupted,  and  the  interruption  acquiesced  in  for 
five  yean :  it  was  held,  that  the  evidence  showed  no  dedication,  but  a  licence 
only,  resumable  on  breach  of  the  agreement.  {BarracUmgh  v.  Johnson,  ft 
Ad.  &  El.  99 ;  3  Nev.  ft' P.  238.)  A  dedication  to  the  public  may  be  pre- 
sumed from  a  shorter  time  than  is  necessary  to  establish  a  right  of  posses- 
sion to  land ;  and  it  has  been  presumed  from  an  user  by  the  public  during  a 
period  of  eight  years,  and  even  six  years.  (Rugby  Charily  v.  Merryweather, 
1 1  East,  376.)  So  where  a  court  on  one  side  of  a  public  street  in  London 
was  left  open  to  the  public,  and  occasionally  used  as  a  communication 
from  one  part  of  the  street  to  another,  a  dedication  to  the  public  was  pre- 
sumed. {Rex  V.  Lloyd,  1  Camp.  268;  3  T.  R.  265.)  Where  a  canal  cora- 
panv  originally  erected  a  bridge  for  the  use  of  the  tenants  of  particular 
lands,  but  for  ten  years  the  public  had  crossed  it  without  interruption :  it 
was  held,  that  it  was  properly  left  to  the  jury  to  say,  whether  the  company 
intended  or  not  to  dedicate  it  to  the  public,  and  the  jury,  having  so  found, 
the  court,  in  the  absence  of  any  misdirection  in  law,  refused  to  interfere 
with  such  finding.  {Smrrey  Canal  Company  v.  Hall,  1  Scott,  N.  S.  264 ;  1 
Mann.  &  G.  882.  See  Rex  v.  fVright,  3  B.  &  Ad.  681.)  An  user  by  the 
public  of  an  open  strand  or  waste  does  not  necessarily  lead  to  the  inference 
that  the  owner  of  the  soil  has  abandoned  his  right  to  it,  and  given  it  to  the 
public.  Although  the  dedication  of  a  way  to  the  public  may  be  partial  or 
umited  as  to  the  sort  of  way  (as  to  a  horseway,  fire.),  yet  there  cannot  be  a 
qualified  dedication  to  the  public,  subject  to  a  power  of  resumption  to  the 
grantor,  for  that  would  be  the  reservation  of  a  right  inconsistent  with  the 
dedication  to  the  public  {Fittpatrick  v.  Robinson  and  others,  I  Hudson  & 
Brook,  685.  See  Blundell  v.  Catterell,  5  B.  &  Aid.  315  ;  Lade  v.  Shepherd^ 
2  Str.  1004;  Barraclough  v.  Johnson,  3  Nev.  &  P.  233.)  Although  there 
may  be  a  dedication  of  a  way  to  the  public  for  a  limited  purpose,  as  for  a  foot- 
way, horseway  or  driftway,  there  cannot  be  a  dedication  to  a  limited  part  of 
the  public,  as  to  a  parish ;  and  such  a  partial  dedication  is  simply  void,  and 
will  not  operate  in  law  as  a  dedication  to  the  whole  public.  In  order  to  con- 
stitute a  dedication  of  a  way  to  the  public  by  the  owner  of  the  soil,  there 
must  be  an  intention  so  to  dedicate,  of  which  the  user  by  the  public  is  evi- 
dence, subject  to  be  rebutted  by  contrary  evidence  if  interrupted  by  the 
owner.  {Poole  v.  Huskinson,  11  Mees.  &  W.  827.)  There  can  be  no  dedi- 
cation to  the  public  of  land  as  a  highway,  with  a  reservation  of  a  right  of 
making  cuts  through  the  land  when  wanted  for  the  purpose  of  drainage. 
{Rex  V.  Leake,  2  Nev.  8c  M.  595  ;  5  B.  &  Ad.  469.)    There  can  be  no  dedi« 
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cation  of  a  way  to  tbc  poblie  for  a  limited  time,  certain  or  ttncertdn;  if 
dedicated  at  all,  it  moat  be  dedicated  in  perpetuity.  (Jkmei  v.  HQwkim$9  8 
C  B.,  N.  8.  848 ;  7  Jar.,  N.  8.  262.)  A  highway  may  be  dedicated  to  the 
public,  anfaject  to  a  pre-exiating  right  of  uaer  by  the  occopiera  of  a^ioining 
land,  for  the  purpose  of  dcMpositing  goods  thereon.  (Morami  ▼•  CkomUrlimf 
6  H.  &  N.  541 1  80  L.  J.,  Exch.  299.)  It  seems  that  the  setting  out  a  road 
under  a  local  act,  by  commissioners,  for  the  use  of  fonfoafarperaons,  which 
in  hct  has  been  used  by  the  public  for  many  years,  is  not  sufficient  eridenoe 
of  a  dedication,  without  cTidence  of  acquiescence  on  the  part  of  the  parish. 
(Rtx  V.  Si.  BtntdUii,  4  B.  &  Aid.  447.  See  CampUU  ▼.  Wilmm,  8  Eaat,  294; 
ifex  ▼.  Milkr,  1  B.  &  Ad.  82 ;  Ji««  ▼.  Edge  Lam,  6  Nev.  &  M.  81.) 
Whm  dsdlflstioB  If  a  road  has  been  used  by  the  public  for  a  great  number  of  years,  a  dedi- 
najrbeprtsoBMd.  cation  by  the  owner  of  the  soil  may  be  presumed,  whoever  be  may  be  i  and 
it  is  not  material  to  inquire  who  the  precise  owner  was,  or  whether  he  in- 
tended to  dedicate  the  road  to  the  public.  {Reg,  v.  Tytkmg  rf  East  Mark, 
12  Jur.  882;  17  Law  J.,  Q.  B.  177;  11  Q.  B.877.) 

By  an  indosure  act,  commissioners  were  authorized  to  set  out  public  and 
private  roads  i  and  it  was  enacted,  that  after  the  commisaioners  had  set  out 
and  allotted  the  parts  of  the  commons  and  waste  lands  for  the  purposes  afore- 
aaid,  they  should  allot  and  award  to  the  lord  of  the  manor,  in  respect  of  his 
right  and  interest  in  the  soil  in  the  commons  and  waste  lands,  such  parts 
thereof  as  should  to  them  seem  meet,  not  exceeding  one-twentieth  part  of 
the  remaining  parts  of  the  commons  or  waste  lands.  On  an  indictment 
against  a  tithing  of  the  parish  for  the  non-repair  of  a  road  set  out  by  the 
commissioners  as  a  private  road,  it  was  held,  that  the  jury  were  properly 
directed  to  presume,  from  fifty  years'  uninterrupted  usage,  an  intention  of 
the  owner  of  the  soil,  whoever  he  might  be,  to  dedicate  it  to  the  public 
{lb.)  It  was  held,  that  the  crown,  if  owner  of  the  soil,  might  dedicate  it  to 
the  public.    {lb.) 

The  principle  is,  that  when  there  is  satisfactory  evidence  of  such  an  user 
of  the  road  as  to  time,  manner  and  circumstances,  as  would  lead  to  the  in- 
ference that  there  was  a  dedication  by  the  owner  of  the  fee,  if  it  was  shown 
who  he  was,  it  is  not  necessary  to  inquire  who  the  individual  was  from 
whom  the  dedication  necessarily  inferred  from  such  an  user  first  proceeded. 
On  the  trial  of  an  indictment  for  obatructing  a  highway,  it  appeared  that  the 
alleged  highway  had  been  laid  out  as  a  projected  street  in  1827,  and  de/aeto 
used  as  a  highway  till  1886,  when  the  defendants  began  to  obstruct  it,  and 
soon  after  inclosed  a  portion  of  the  road.  The  owners  of  the  soil  of  the 
greater  part  of  this  road  brought  ejectment ;  the  defendant  entered  into 
negotiation  with  them,  and  had  agreed  to  open  the  road;  but  finally,  in 
1 868,  broke  off  the  negotiations,  assigning  as  their  reasons  that  they  had, 
since  the  negotiations  commenced,  acquired  the  fee  of  another  part  of  the 
road.  On  that  spot,  of  which  the  defendant  thus  claimed  the  fee,  was  the 
obstruction  the  subject  of  the  indictment.  Evidence  was  given  that  the 
spot  on  which  the  obstruction  now  was  made  had  been  part  of  an  estate 
settled  in  strict  settlement  in  1828,  on  a  tenant  for  life,  with  power  to  grant 
building  leases,  and  for  the  trustees  of  the  settlement  to  sell  with  the  consent 
of  the  tenant  for  lifo.  The  firat  tenant  in  tail  was  still,  at  the  time  of  the 
trial,  an  infant.  The  tenant  for  life  being  called  as  a  witness,  said,  {inttr 
alia,)  that  in  1828  the  whole  of  this  property  had  been  sold  by  his  trustees, 
and  he  had  had  nothing  to  do  with  it  since.  The  judge  left  it  to  the  jury  to 
say  wheUier  they  would  infer  a  dedication  in  1829,  from  whoever  was  the 
owner  of  the  fee.  A  verdict  was  found  for  the  crown.  It  was  held  a  proper 
direction,  for  open  user  as  of  right  by  the  public  raises  a  presumptive  infe- 
rence of  dedication  requiring  to  be  rebutted.  And  here  the  statement  of 
the  defendants,  that  they  acquired  the  fee  in  1858,  coupled  with  the  evidence 
of  the  tenant  fbr  life,  that  he  had  not  had  anything  to  do  with  it  since  1828, 
was  evidence  that  the  fee  was,  in  1829,  not  subject  to  the  settlement,  so  that 
there  was  nothing  to  rebut  the  priwtA  facie  inference  of  dedication  in  1829, 
arising  from  the  public  user  of  right  in  that  year.  {Reg.  v.  Pttrie,  4  EIL  & 
Bl.  737.) 

If  a  particular  class  of  persona  use  a  pathway  and  the  owner  does  not  in- 
terrupt the  user  for  some  private  reason  not  communicated  to  the  persons 
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vtiiig  ^  patb,  a  public  right  of  way  ia  gained  by  the  user  after  the  lapfle  of 
tmeot9  years.    (Reg.  ▼.  Broke,  1  F.  &  F.  514.) 

A  dedicatioo  to  the  public  will  not  be  presumed  in  the  case  of  a  wood 
with  a  path  or  track  through  it  leading  in  different  directions  where  people 
have  wandered  at  pleasure  and  made  tracks,  and  ia  dnr  weather  have  used 
such  tracks,  which  were  never  repaired,  and  which  in  wet  weather  were 
hardly  paasable.  (C^psuia  v.  Crippg^  2  F.  &  F.  864 ;  Sehwinge  v.  DowelL 
ift.845.) 

A  tenant  for  ninety-nine  years  cannot  dedicate  a  way  to  the  public,  with-  Aetf  of  tenants 
out  the  consent  of  the  owner  of  the  fee ;  and  permission  by  such  tenant  will  ^^  Wndtof . 
not  bind  the  landlord  after  the  expiration  of  the  terra.  (But  see  ante,  pp« 
27,  28 ;  4  B.  &  Ad.  75  ;  Reg.  v.  BUse,  7  Ad.  &  £11.  666 1  BarrmcUmgh  v. 
Jekntam,  7  Ad.  ft  Ell.  104.)  In  Wood  v.  Feal  (5  B.  ft  Aid.  454),  the  public 
had  used  a  way  over  the  hcue  in  quo  as  long  aa  could  be  remembered  { 
but  the  land  had  been  under  a  lease  for  ninety-nine  years  during  the 
whole  time,  and  it  was  left  as  a  question  for  the  jury,  whether  there  had 
been  a  dedication  to  the  public  before  the  term  commenced,  for  if  not, 
there  could  be  no  dedication  except  by  the  owner  of  the  fee,  and  the  lease 
explamed  the  user  as  not  being  referable  to  a  dedication  by  such  owner. 
Yet  there  was  strong  evidence  to  show  that  the  landlord  could  not  have 
been  ignorant  of  the  user.  (8  Ad.  ft  Ell.  104.  See  Rex  v.  Lloyd,  I  Camp. 
260;  Baxter  v.  Tajfior,  1  Nev.  ft  M.  18.)  But  where  a  lease  was  granted 
of  certain  ground  to  be  a  passage  for  fifty-six  years,  evidence  of  we  user 
of  the  road  by  the  public  three  or  four  years  after  the  expiration  of  the  lease 
was  held  to  be  evidence  of  a  gift  to  the  public.  {Rex  v.  Hudson,  Str.  909.) 
Where  a  public  footway  over  crown  lancl  was  extinguished  by  an  inoloeure 
act,  but  used  for  twenty  years  afterwards  by  the  public,  it  was  held  not 
to  be  a  dedication  to  the  public,  as  it  did  not  appear  to  have  been  with 
the  knowledge  of  the  crown.  (Harper  v.  Ckarleeworth,  4  B.  ft  Cr.  574.) 
However,  after  a  long  lapse  of  time,  and  a  ftequent  change  of  tenants,  and 
from  the  notorious  and  uninterrupted  use  of  a  way  by  the  public,  it  may 
be  presumed  that  the  landlord  had  notice  of  the  way  being  used,  and  that 
it  was  so  used  with  his  concurrence.  (Rex  v.  Barr,  4  Camp.  N.  P.  C.  16 ; 
Daeiee  v.  Stephens,  7  Car.  ft  P.  670.  8ee  DeebU  v.  Lineham,  12  Ir.  C.  L. 
Rep.,  N.  S.  1.)  And  notice  to  the  steward  is  notice  to  the  landlord. 
(Rex  V.  Barr,  sup. ;  Doe  d.  Foley  v.  Wilson,  1 1  East,  56.)  It  seems  that  there 
may  be  a  partial  dedication  of  a  highway  to  the  public:  but  where  the 
owner  of  lands  had,  on  the  making  a  new  road  over  his  property,  given 
his  consent  thereto  on  condition  of  its  being  used  for  coal  carts,  it  was  held, 
that  if  even  by  law  there  could  not  be  a  restriction  to  a  public  way,  the 
grant  amounted  only  to  a  licence,  which  was  revocable,  and  that,  after 
notice,  a  person  using  such  way  with  coal  carts  would  be  a  trespasser. 
(Marquis  rf  Stafford  v.  Cofney,  7  B.  ft  Cr.  257.      See  Roberts  v.  Carr, 

1  Camp.  262;  Rex  v.  Inhabitants  rf  Northamptonshire,  2  Maule  ft  S. 
262.)  Where  there  has  been  a  public  king's  highway,  no  length  of  time 
during  which  it  may  not  have  been  used  will  prevent  the  public  firom 
resuming  the  right,  if  they  think  proper.  (Rex  v.  Inhabitants  qfst.  Jameses, 

2  Selw.  N.  P.  1852,  8th  ed.  See  2  B.  ft  Aid.  662 ;  Rex  v.  Montague,  4  B.  ft 
C.  598.)  The  public  cannot  release  their  right  to  a  public  highway  by  non- 
user.  (Ikswes  V.  Hawkins,  8  C.  B.,  N.  S.  848;  7  Jur.,  N.  S.  262.)  As  to 
the  law  of  Highways,  see  Shelford's  Law  of  Highways,  3rd  ed. 

The  freehold  of  the  highway  is  in  the  owner  of  the  freehold  of  the  soil,  Ownenhip  of  toil 
although  the  public  may  pass  and  repass  at  their  pleasure.  ^2  Inst.  705 ;  hi  kd(hwsjri. 
Sbr  John  Lade  v.  Shepherd,  2  Str.  1044.)  The  owner  of  the  soil  is  entitled  to 
all  profits,  trees  and  mines  upon  or  under  the  highway.  ( 1  Roll.  Abr.  392 1 
1  Burr.  143.)  In  the  82nd  section  of  the  stot.  5  ft  6  Will.  4,  c.  50,  there  is 
a  saving  of  mines  to  the  owner  of  lands  taken  for  widening  narrow  roads. 
The  soil  in  turnpike  roads  does  not  vest  in  the  trustees  thereof,  who  have 
only  the  control  of  the  highway,  without  a  special  clause  for  that  purpose. 
(Damson  v.  Gill,  1  East,  69.  See  also  Rex  v.  Mersey  Navigation,  9  B.  &  C. 
95 ;  Rex  v.  Thomas,  Id.  114.)  The  owner  of  land  adjoining  only  one  side  of 
the  highway  may  maintain  an  action  of  trespass  against  one  who  suffers  his 

f2 


Digitized  by 


Google 


68  Prescription. 

tattle  to  depasture  along  the  highway ;  {Dtnattan  v.  Payne,  2  H.  BL  £ 27 ; 
Steoent  t.  WkUtler,  11  East,  51 ;)  or  an  action  of  ejectment  for  land  over 
which  there  is  a  public  right  of  way.  {OoodtUU  v,  Jtker,  1  Burr.  IZZ; 
Doe  ▼.  mikinsont  3  B.  &  C.  413.  And  see  Scales  ▼.  Pickering,  4  Bing.  44S.) 
The  presumption  at  law  is,  that  waste  land  a^joininff  a  road  belongs  to  the 
owner  of  the  soil  of  the  adjoining  inclosed  land,  and  not  to  the  lonl  of  the 
manor;  {Steel  ▼.  Prickett,  2  Stark.  468;  Scoones  v.  Morrell,  1  Beav.  261 ;) 
whether  such  owner  be  a  freeholder,  copyholder  or  leaseholder.  {Doed. 
Primg  ▼.  Pemrsey,  7  B.  &  C.  304;  9  D.  &  R.  908.)  The  right  to  land 
adjoining  either  side  of  the  road  extends  to  tbe  centre.  {Cooke  "v,  Oreen, 
1 1  Price,  736.)  The  ground  of  this  presumption  is,  that  the  road  has  been 
granted  by  the  owners  of  the  adjoining  land,  and  that  their  ownership, 
therefore,  extended  to  the  middle  of  the  road.  Where  the  lord  of  a  manor 
has  conveyed  land  to  A.  and  afterwards  other  land  to  B.,  and  it  appears  that 
a  narrow  strip  of  land  passed  by  one  or  other  of  the  conveyances,  but  it  is 
doubtful  by  which,  no  presumption  arises  in  favour  of  A.  from  the  fact  that 
the  strip  of  land  lies  between  a  highway  and  land  indispuubly  comprised  in 
the  conveyance  to  A.    ( White  v.  HiU,  6  Q.  B.  787.) 

The  presumption  of  law,  that  slips  of  waste  lands  adjoining  a  highway 
belong  to  the  owner  of  the  adjoining  inclosed  land,  may  be  rebutted  by  evi. 
dence  tending  to  raise  a  contrary  presumption.  In  an  action  by  a  rector,  to 
recover  a  slip  of  land  lying  between  the  glebe  and  a  highway,  in  order  to 
rebut  the  presumption  of  ownership  arising  from  contiguity,  it  was  proved 
that  the  defendant  and  those  under  whom  he  claimed  haid  occupied  the  spot 
in  question  for  more  than  forty  years,  and  during  four  or  five  successive  in- 
cumbencies, without  interruption,  and  that  there  were  slips  of  land  adjoining 
the  piece  in  dispute,  at  either  end,  also  lying  between  the  glebe  and  the  roa<JQ 
which  were  occupied  adversely  to  the  rector :  it  was  held,  that  the  whole 
case  on  both  sides  resting  on  presumption,  it  was  properly  left  to  the  jury 
to  say  whether  or  not  the  evidence  given  on  the  defendant's  part  rebutted 
the  presumption  of  law  on  which  the  plaintiff's  case  rested.  {Doe  d.  Hiw* 
rison  v.  Hampton,  4  Com.  B.  267.) 

The  principle  of  the  ownership  of  the  soil  being  in  the  owner  of  the  ad- 
joining land  is  carried  so  far  that  a  man  may  be  a  trespasser  on  land  where 
the  public  have  a  right  to  pass  and  repass,  where  he  is  on  the  highway,  not 
for  tnat  but  for  other  and  different  purposes.  Though  the  public  have  a 
right  of  passage  over  land  which  is  a  highway,  they  have  no  right  to  use  it 
except  as  a  highway.  (See  Dovatton  v.  Payne,  2  H.  Bl.  527  ;  Reg.  v.  Pratt, 
24L.J.,  M.C.  113.) 

To  constitute  the  offence  of  trespassing  upon  land  in  search  or  pursuit  of 
game,  within  section  30  of  1  &  2  Will.  4,  c.  32,  there  must  be  a  personal 
entering  or  being  on  land,  but  such  land  may  be  a  highway.  The  defendant 
whilst  on  a  highway  carrying  a  gun  and  accompanied  by  a  dog,  sent  the 
dog  into  a  cover  on  one  side  of  the  highway,  after  which  a  pheasant  rose 
and  flew  across  the  highway,  and  the  defendant  then  being  on  the  highway 
fired  at  the  pheasant.  B.  was  the  lord  of  the  manor  and  owner  of  the 
land  on  each  side  of  the  highway ;  the  land  on  one  side  was  let  to  a  yearly 
tenant,  B.  reserving  the  right  of"^  entry  for  the  purpose  of  killing  game :  it 
was  held,  that  the  defendant  was  properly  convicted,  under  section  30,  of 
committing  a  trespass  by  being  upon  land  in  the  possession  and  occupation 
of  B.,  and  there  in  search  of  game.  {Reg.  v.  Pratt,  4  £1.  &  Bl.  860 ;  1  Dear» 
C.  C.  R.  502 ;  1  Jur.,  N.  S.  681 ;  24  L.  J.,  M.  C.  113.) 
When  soil  In  The  ordinary  rule  of  law  is,  that  in  the  case  of  the  sale  of  land  adjoining 

highway  paiies       n  highway  the  soil  of  the  highway,  ad  medium  filum  via,  passes  by  the  con- 
i»y  oonveyaneo.       yeyance,  and  the  fact  that  the  land  is  set  forth  by  admeasurement  and 
referred  to  in  a  plan,  which  includes  no  portion  of  the  highway,  does  not 
prevent  the  operation  of  such  rule.    {Berridge  v.  Ward,  7  Jur.,  N.  S.  876.) 

Strips  of  land  lying  along  a  highway,  even  though  indirectly  connected 
with  parts  of  a  waste,  may  well  pass  under  a  conveyance  of  the  adjacent  in- 
closure,  though  the  deed  purports  to  state  the  quantity  of  acres  within  the 
fences  that  were  therein  conveyed,  if  the  words  **  more  or  less"  were  added. 
{Denby  v.  Simpson,  7  Jur.,  N.  S.  1058  ;  9  W.  R.  743,  Exch.  Cham. ;  Simpson 
▼.  Dendy,  6  Jur.,  N.  S.  1197,  C.  P.) 
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The  general  tiirn^ike  act,  3  Geo.  4»  c  126,  does  not  alter  the  presumption 
of  law  that  the  soil  is  Tested  in  the  owner  of  the  adjacent  land  to  the  centre 
of  the  highway,  nor  vest  the  soil  of  turnpike  roads  in  the  trustees  thereof. 
If  the  lord  of  the  manor  and  owner  of  close  A.,  adjacent  to  one  side  of  a  high- 
way, and  also  of  close  B.,  adjacent  to  the  opposite  side,  convey  both  in  one 
deed  to  one  vendee,  the  soil  of  the  road  passes  to  the  vendee,  although  the 
acreage  of  each  of  the  closes  comprised  within  their  fences  respectively  be 
stated  in  the  conveyances,  unless  there  be  sufficient  in  the  deed  to  show,  as 
by  marks  on  the  indorsed  map  or  plan  of  the  property,  that  the  soil  of  the 
road  was  intended  to  remain  in  the  vendor.  (  Afarquis  qf  Salisbury  v.  Oreat 
Northern  Railway  Company,  5  C.  B.,  N.  S.  174;  5  Jur.,  N.  S.  70  ;  28  L.  J.» 
C.P.40.) 

The  presumption  that  the  soil  of  a  road,  usoue  ad  medium  filum  via,  be- 
longs to  the  owners  of  the  adjoining  lands,  applies  equally  to  a  private  as  to 
a  public  road.  (Holmes  v.  BeUingham,  7  C.  B.,  N.  S.  329 ;  6  Jur.,  N.  S. 
534;  29L.J.,M.  C.  132.) 

The  soil  in  roads  set  out  under  an  indosure  act  does  not  by  presumption 
of  law  belong  to  the  adjoining  owners.  {JUx  v.  Edmonton,  I  M.  &  Rob.  24 ; 
Bexy,  Wright,  3  B.  &  Ad.  681.)  Where  the  herbage  of  a  road  becomes 
vested  by  the  general  inclosure  act,  41  Geo.  3,  c.  109,  s.  11,  in  the  i>roprie- 
tors  of  allotments  on.  each  side,  no  presumption  arises  that  the  soil  itself 
belongs  to  such  proprietor.  {Rex  v.  Ha^ld,  4  Ad. &  Ell.  156.)  The  owner, 
ship  of  the  soil  in  a  road  set  out  under  an  inclosure  act  was  held  to  remain 
in  the  lord  of  the  manor,  for  that  portion  of  the  soil  only  is  taken  from  him 
for  which  he  received  compensation  and  which  is  allotted  to  others.  ( Per 
Parke,  B.,  Poole  v.  Uuskisson,  1 1  Mees.  &  W.  827.  See  Reg.  v.  Tyihing,  East 
Mark,  12  Jur.  332 ;  ante,  p.  66,) 

By  an  inclosure  act  waste  lands  of  a  manor  were  to  be  allotted  in  certain 
proportions.  A  part  of  the  waste  land  was  not  portioned  out  in  the  award 
of  the  commissioners :  it  was  held,  that  the  freehold  of  such  land  remained 
in  the  lord  of  the  manor,  as  there  was  nothing  in  the  act  to  transfer  such 
freehold.  (Packe  v.  Mee,  9  W.  R.  335 ;  Ewart  v.  Graham,  6  Jur.,  N.  S. 
773.) 

The  presumptive  right  of  the  owner  of  the  adjoining  land  may  be  repelled 
by  evidence  of  acts  of  ownership  by  the  lord  of  the  manor.  {Anon.  Lofi^ 
358.)  Though  primd  facie  the  presumption  is,  that  a  strip  of  land  lying 
between  a  highway  and  the  adjoining  close  belongs  to  the  owner  of  the 
close ;  as  the  presumption  also  is,  that  the  highway  itself,  ad  medium  filum 
•ia,  does,  such  presumption  is  confined  to  that  extent,  for  if  the  narrow 
strip  be  contiguous  to,  or  communicate  with,  open  commons  or  larger  por- 
tions of  land,  the  presumption  is  either  done  away,  or  considerably  nar- 
rowed; for  the  evidence  of  ownership,  which  applies  to  the  larger  portions, 
applies  also  to  the  narrow  strip  which  communicates  with  them.  {Orose 
V.  West,  3  Taunt.  39 ;  Headlam  v.  Hedley,  Holt,  N.  P.  C.  463.)  Upon  a 
question  whether  a  piece  of  waste  land,  between  a  highway  and  inclosures, 
belonged  to  the  plaintiff,  the  owner  of  the  adjoining  inclosure,  or  to  the  lord 
of  the  manor,  it  was  held  that  the  lord  might  give  evidence  of  grants  by  him 
of  the  waste  between  the  road  and  the  other  inclosures  of  other  persons  at  a 
distance  from  the  spot  claimed  by  the  plaintiff,  provided  such  evidence  were 
confined  to  the  road  which  passed  by  the  spot  claimed  by  the  plaintiC 
{Doe  d.  Barrett  v.  Kemp,  7  Bing.  332  ;  5  Mann.  &  R.  173  ;  2  Bing.  N.  S.  102. 
8ee  Stanley  v.  WhiU,  14  East,  332.) 

In  a  case  where  it  was  contended  that  balks  are  by  presumption  of  law  the  Balks, 
property  of  the  owner  of  the  adjoining  soil,  Taunton,  J.,  said,  "  Is  there 
such  a  presumption?  the  common  instance  of  a  presumption  of  that  kind  is 
in  the  case  of  roads.  Balks  are  strips  of  land  lying  between  lands  which 
are  private  property ;  if  the  presumption  be  as  stated,  it  is  at  any  rate  not 
so  familiarly  known."  {Bailiffs  qf  Oodmanchester  v.  Phillips,  4  Ad.  &  £11. 
560.)  An  inclosure  act  directed  that  commissioners  should  award  to  a  cor- 
poration,  who  were  owners  of  the  soil  of  certain  commons,  a  twentieth  part 
of  the  commons  by  way  of  compensation.  The  corporation,  who  were  plain- 
tiffs in  an  action  of  trespass  quare  clausum  fregit,  having  given  evidence  of 
.acts  of  ownership  in  the  locus  in  quo,  the  defendant,  to  show  that  their  right  to 
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It  bad  been  compensated  tor  by  allotments  msde  by  tbe  commissioners,  gave 
evidence  that  these  allotments  amounted  to  a  twentieth  part  of  the  com- 
mons* In  contradiction  to  this  eridence,  the  plaintiffs  proved  that  a  part  of 
the  land,  which  they  alleged  to  be  common,  consbted  of  uncultiTated  strips 
of  land  between  the  cultivated  parts  of  the  common  and  the  lands  of  private 
proprietors,  called  balks,  and  the  plaintiffs  gave  some  evidence  of  pro- 
perty in  these  balks.  The  judge  having  left  the  question  of  properl^  in 
the  loeut  in  quo  to  the  jury,  who  found  for  the  plaintiflb,  it  was  held  that,  it 
was  not  ground  for  a  new  trial ;  that,  in  presumption  of  law,  the  balks 
belonged  to  the  owners  of  the  adjacent  land,  unless  the  contrary  were 
proved.    (/&.) 

Where  two  adjacent  fields  are  separated  by  a  hedge  and  ditch,  the  hedge 
primd  facie  belongs  to  the  owner  of  the  field  in  which  the  ditch  is  not.  If 
there  are  two  ditches,  one  on  each  side  of  tbe  hedge,  then  the  ownership  of 
the  hedge  must  be  ascertained  by  proving  acts  of  ownership.  (CTvy  v.  Wettf 
Selw.  N.  P.  1218.)  The  rule  about  ditching  is  this:  no  man  making  a 
ditch  can  cut  into  his  neighbour's  soil,  but  usually  he  cuts  to  the  very  ex- 
tremity of  his  own  land ;  he  is  of  course  bound  to  throw  the  soil  which  he 
digs  out  upon  his  own  land,  and  after,  if  he  likes  it,  he  plants  a  hedge  upon 
the  top  of  it ;  therefore,  if  he  afterwards  cuts  beyond  the  edge  of  the  ditch, 
which  is  the  extremity  of  his  land,  he  cute  into  his  neighbour's  land,  and  is 
a  trespasser ;  no  rule  about  four  feet  or  eight  feet  has  anything  to  do  with 
it.  {Per  Lawrence,  J.,  Fowles  v.  Miller,  3  Taunt.  138.  See  the  judgment 
of  Hobroyd,  J.,  7  B.  &  C.  307,  SOS.)  If  a  tree  grows  near  the  confines  of 
the  land  of  two  parties,  so  Uiat  the  roots  extend  into  the  soil  of  each,  the 
property  in  the  tree  belongs  to  the  owner  of  the  land  in  which  the  tree  was 
first  sown  or  planted.  {Holder  v.  Coates,  M.  &  M.  112.  See  Waterman  v. 
Soper,  1  Lord  Raym.  737 ;  MaeUrt  v.  Pollie,  2  Roll.  R.  HI ;  Anon.  2  Roll. 
R.255.) 

A  private  way  is  a  right  which  one  or  more  persons  have  of  going  over 
the  land  of  another.  This  may  be  claimed  eitner  by  grant,  prescription, 
custom,  by  express  reservation,  as  necessarily  incident  to  a  grant  of  land,  or 
by  virtue  of  an  inclosure  act  (Selw.  N.  P.  1241.)  A  person  having  a 
private  way  over  the  land  of  another  cannot,  when  the  way  is  become  im- 
passable by  the  overflowing  of  a  river,  justify  going  on  the  adjoining  land, 
although  such  land,  as  well  as  the  land  over  which  the  way  runs,  belongs 
to  the  grantor  of  the  way.  ( Taylor  v.  Whitehead,  2  Dougl.  475 ;  BuUard 
T.  Harrison f  4  Maule  &  S.  887  ;  1  Wms.  Saund.  322  a,  n.  (3) ;  Dmneomhe^s 
ease,  Cro.  Car.  366.  See  Robertton  v.  Gamntlett,  16  Mees.  &  W.  289.)  But 
if  a  highway  be  impassable,  the  public  are  entitled  to  pass  in  another  line. 
(76.    See  Shelford's  Law  of  Highways,  pp.  25,  73,  3rd  ed.) 

A  way  may  be  claimed  by  grant,  as  where  an  owner  of  land  grants  to 
another  person  a  way  through  or  over  a  particular  close ;  (Com.  Dig.  Chimin, 
D.  3;)  so  a  covenant  by  an  owner  of  land  that  another  person  «iall  have 
and  use  a  way  amounts  to  a  grant.  (Holme  v.  Seller,  3  Lev.  30S.)  And  if 
a  man  seised  of  Whiteacre  and  Blackacre  uses  a  way  through  the  latter  to 
the  former,  and  afterwards  grants  Whiteacre,  with  all  ways,  &c.,  such  right 
of  way  passes  to  the  grantee.  {Staple  v.  Haydon,  6  Mod.  3.)  Where  a 
lease  of  premises  described  them  as  abutting  on  an  intended  way,  thirty 
feet  wide,  not  then  set  out,  the  soil  of  which  was  the  property  of  the  lessor : 
and  the  lessee  granted  an  underlease,  describing  the  premises  as  abutting 
on  an  intended  way,  without  specifying  the  breadth :  it  was  held,  tbe  sub- 
lessee was  entitled  to  a  eomenient  way  only.  {Harding  v.  Wilsoti,  2  K  &  Cr. 
96.)  Under  a  grant  of  a  f^e  and  convenient  horseway  and  footway,  and 
for  carts  and  carriages,  &&,  over  to  a  certain  piece  of  land,  ^  to  carry 
stone,  timber,  coal,  or  other  things  whatsoever,"  the  grantee  may  lay  a 
framed  way  along  the  land  for  carrying  coals  as  being  the  most  convenient, 
but  the  grantee  will  not  be  justified  in  makine  transverse  roads  across  ^le 
land.  {Senkouee  v.  Chrittian,  1  T.  R.  660.)  Where  certain  houses,  with  a 
piece  of  ground,  part  of  an  adjoining  yard,  were  leased  to  a  tenant,  together 
with  all  ways  wiui  the  said  premises  or  any  part  thereof  uted  or  ei^oyed  be- 
fore i  and  at  the  time  of  the  grant  of  the  lease  the  whole  of  the  yard  was  in 
the  occupation  of  one  person,  who  had  always  used  and  enjoyed  a  right  of 
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way  to  every  part  of  that  yard :  it  waa  held,  that  the  lessee  was  entitled  to 
such  right  of  way  to  the  part  of  the  yard  demised  to  him.  (Koovttra  v.  Lucat, 
6  B.  &  Aid.  830;  1  Dowi  &  Ryl.  506.) 

If  a  close  is  conveyed  with  all  ways  thereto  belonging  and  appertaining,  the 
easement  will  not  pass*  except  in  the  case  of  a  way  of  necessity,  where  such 
right  of  way  would  pass  without  any  words  of  grant  of  ways.  (Grime*  ▼• 
Peacock,  Bulst.  17.)  But  a  way  not  strictly  appurtenant  will  not  pass  by 
those  words  in  a  conveyance,  unless  the  parties  appear  to  have  intended  to 
use  them  in  a  sense  larger  than  their  ordinary  legal  sense.  (Barlow  v. 
Rkodee,  I  Cromp.  &  Mees.  439.)  The  words  **  belonging  and  apperteining" 
are  synonymous.  (lb.  448.)  Where  an  underleate  described  the  ground 
demued  and  the  ways  ^[ranted  by  the  words  "  always  thereunto  appertain- 
ing," a  road  over  the  soil  of  the  original  lessor  was  held  not  to  pass  by  those 
words,  although  it  might  have  done  so  by  the  words  "  heretofore  used." 
{Harding  v.  Wilum^  2  B.  &  Cr.  96.)  Where  the  plaintiff  claimed  a  right  of 
way  over  the  defendant's  soil,  and  it  appeared  that  in  the  defendant's  lease, 
granting  him  all  ways,  without  exception  or  qualification,  there  was  a  cove- 
nant lor  contributing  with  other  occupiers  of  the  lessor's  property  to  the 
keeping  up  paths,  &c.  used  in  common  by  them,  and  it  was  proved  that  the 
pUintiff  had  always  used  the  path  in  question,  and  that  there  was  no  other 
path  to  which  the  covenant  could  apply,  it  was  held,  that  it  might  be  in- 
terred that  the  defendant  took  the  soil  demised  to  him,  subject  to  the  plain- 
tiff's right  of  way.  {Oakley  v.  Adameon,  8  Bing.  356;  1  Moore  &  Scott, 
5 10.)  In  1 728,  land  waa  let  on  a  building  lease,  which  expired  at  Ladv-day, 
1824i  In  l6l9,  the  plaintiff,  by  virtue  of  a  demise  firom  an  under-lessee* 
which  expired  in  1820,  was  in  possession  of  a  house  erected  on  a  part  of  this 
land,  and  under  that  demise  exercised,  as  all  his  predecessors  bad  done  for 
more  than  thirty  years,  a  right  of  way  over  a  passage  on  one  side  of  hia 
boDse  as  necessary  for  the  use  and  enjoyment  thereof,  particularly  iot  re- 
pairing the  eastern  side :  the  under  lessee's  interest  expired  in  1822 ;  the 
defentuuit  was  in  possession  of  the  soil  of  the  passage  by  virtue  of  an  assign- 
ment, in  1791,  of  the  lease  of  1728.  In  1819,  the  party  possessed  of  the 
reversion  expectant  on  the  lease  of  1728  demised  to  the  plaintiff  the  house 
of  which  he  was  in  possession  as  above  for  fifty-seven  years  and  a  half^  to 
hold  from  Lady-day,  1824,  together  with  all  the  appurtenances  to  the  same 
belonging,  subject  to  a  covenant  for  repairs.  In  1822,  the  reversioner 
demised  the  soU  of  the  passage  to  the  defendant  for  sixty-one  years,  to  hold 
from  Lady-day,  1824:  it  was  held,  that  under  the  demise  of  1819,  the 
plaintiff  was  entitled  to  a  right  of  way  over  the  defendant's  passage. 
{Hinckl^e  v.  Earl  Kinnoni,  5  Bing.  N.  C.  1  ;  6  Scott,  650.) 

A  private  estate  act,  enabling  tenants  for  life  to  grant  building  leases, 
empowered  the  lessors  to  lay  out  and  appropriate  any  part  of  the  land  autho- 
rized to  be  leased  as  and  for  a  way,  street,  square,  passage,  or  sewer,  or 
other  conveniences  for  the  general  improvement  of  the  estete  and  the 
accommodation  of  tenants  and  occupiers :  it  was  held,  that  exclusive  private 
rights  of  way  over  land  so  appropriated  for  a  way  might  be  granted  to  par- 
ticular lessees,  as  such  appropriation  did  not  confer  a  right  of  user  by  all 
the  tenants  and  occupiers.  (  WJute  v.  Leeson,  5  H.  &  N.  53;  29  L.  J,  105 ; 
5  Jnr.,  N.  S.  1361.) 

In  an  action  for  obstructing  a  way,  granted  by  a  lease  from  the  defendant  Evidence  of  right 
to  the  plaintiff,  the  judge  will  receive  evidence  of  the  state  of  the  premises  at  ^  ^*7* 
the  time  of  granting  the  lease,  and  will  then  put  a  construction  on  the  lease 
as  to  the  line  along  which  the  way  is  granted :  but  he  will  not  receive  evi- 
dence of  the  declarations  or  acte  of  the  parties,  either  before  or  after  the 
lease,  as  showing  where  the  way  is  or  was  intended  to  be ;  but  if  it  be  un- 
certein  on  the  words  of  the  grant  which  of  two  ways  is  intended,  the  judge 
will  receive  parol  evidence  to  show  which  the  grantor  meant  to  grant. 
{Osbom  V.  friu,  7  Car.  &  P.  761.)  Where  a  testotor  being  seised  in  fee  of 
two  adjoining  closes  A.  and  B.,  over  the  former  of  which  a  way  had  imme- 
morially  been  used  to  the  latter,  devised  B.  with  the  appurtenances :  it  was 
held,  that  the  devisee  could  not,  under  the  word  **  appurtenances,"  claim  a 
right  of  way  over  A.  to  B.,  as  no  new  right  of  way  was  thereby  created,  and 
tlte  old  one  waa  extinguished  by  the  unity  of  seisin  in  the  devisor.  {WhaUey 
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V.  Thompion,  1  Bos.  &  Pul.  871.)    An  existing  way  will  pass  by  the  word 
'*  appurtenances.' '     ( lb.    See  pot/,  p.  78. ) 
Unity  of  leldo.  Where  there  is  an  unity  of  seisin  of  the  land,  and  of  the  way  over  the 

land,  in  one  and  the  same  person,  the  right  of  way  is  either  extinguished  or 
suspended,  according  to  the  duration  of  the  respective  estates  in  the  land 
and  the  way ;  and  after  such  extinguishment,  or  during  such  suspension  of 
the  right,  the  way  cannot  pass  as  an  appurtenani  under  the  ordinary  legal 
sense  of  that  word.  In  the  case  of  an  unity  of  seisin,  in  order  to  pass  a  way 
existing  in  point  of  user,  but  extinguished  or  suspended  in  point  of  law,  the 
grantor  must  either  employ  words  of  express  grant,  or  must  describe  tlie 
way  in  question  as  one  **  used  and  enjoyed  with  the  land"  which  forms  the 
subject-matter  of  the  conveyance.  (James  v.  Plant,  4  Ad.  &  £1.  761.) 
Estates  A.  and  B.,  formerly  distinct,  became  vested  in  coparceners.  Before 
that  time  a  right  of  wav  had  been  enjoyed  from  A.  over  B.,  and  after  the 
unity  of  seisin  the  way  always  continued  to  be  used.  The  parceners,  for  the 
purpose  of  making  partition,  conveyed  to  a  releasee  to  uses  the  messuages, 
tenements,  lands,  &c  (of  which  the  estates  consisted),  and  all  houses,  out- 
houses, ways,  easements,  &c,  to  the  said  several  messuages  or  tenements, 
lands,  &c.,  belonging  or  appertaining  or  therewith  usually  held,  used,  occu- 
pied or  ei^oyed;  to  nave  and  hold  the  messuages,  &c.,  called  A.  with  the 
buildings,  lands,  &c.,  thereunto  belonging,  and  their  appurtenances,  to  the 
releasee,  to  the  use  of  S.in  fee ;  habendum,  as  the  estate  B.,  in  similar  terms; 
with  respect  to  the  parcels,  to  the  releasee  to  his  own  use  in  fee,  in  order 
that  he  might  become  tenant  to  the  precipe  in  a  recovery :  it  was  held,  that 
the  deed  sufficiently  showed  an  intention  that  a  right  of  way  (which  was 
admitted  to  have  been  used  up  to  the  time  of  the  deed)  from  the  high  road 
over  B.  to  A.  and  back,  for  the  convenient  use  of  A,  by  the  occupiers  of  A., 
should  pass  to  the  uses  limited  as  to  A. ;  that  by  the  word  **  appurtenances" 
in  the  habendum  as  to  A.,  interpreting  that  clause  vrith  reference  to  the  other 
parts  of  the  deed,  the  way  in  question  did  pass ;  and  that  the  releasee  to 
uses,  having  no  estate  in  A.,  interpreting  that  clause  with  reference  to  the 
other  parts  of  the  deed,  the  way  in  question  did  pass;  and  that  the  releasee 
to  uses,  having  no  estate  in  A.,  had  not  such  seisin  of  the  soil  as  would  ex- 
tinguish the  right  of  way  by  unity  of  seisin.  (James  v.  Plant,  4  Ad.  &  £L 
749;  2Nev.&  M.  617.) 

Nothing  is  more  clear  than  that  under  the  word  "  appurtenances,"  ac- 
cording to  its  legal  sense,  an  easement  which  has  become  extinct,  or  which 
does  not  exist  in  point  of  law,  by  reason  of  unity  of  ownership,  does  not 
pass.  ( Grimes  v.  Peacock,  1  Bulst  17 ;  Saundeys  v.  Olif,  Sir  T.  Moore,  467  i 
Whalley  v.  Thompson,  1  Bos.  &  P.  371 ;  Clements  v.  Lambert,  1  Taunt.  205 ; 
Barlow  v.  Rhodes,  1  Cromp.  &  Mees.  439 ;  anU,  p.  60.  See  Worthington  v. 
Gimson,  6  Jur.,  N.  S.  1063.) 

If  the  grantor  wish  to  revive  or  create  such  a  right,  he  must  do  it  by 
express  words,  or  introduce  the  terms '*  therewith  used  and  enjoyed:"  in 
which  case  easements  existing  in  point  of  fact,  though  not  existing  in 
point  of  law,  would  vest  in  the  grantee.  (Per  Parke,  J.,  2  Nev.  &  Mann. 
622.) 

A  question  has  often  arisen,  where  unity  of  ownership  in  land  and  in 
a  right  of  way  over  the  land  has  taken  place,  as  to  what  subsequent  grant 
by  the  owner  is  sufficient  to  convey  the  continued  enjoyment  of  the  ease- 
ment  as  well  as  the  land  itself.  It  seems  from  these  decisions,  that,  inas* 
much  as  the  unity  of  ownership  extinguislies  the  easement,  the  right  of  way 
cannot  pass  as  simply  appurtenant  to  the  land  to  which  it  was  formerly 
attached,  though  it  continues  to  exist  in  point  of  user.  But  though  it  does 
not  exist  as  a  right,  it  will  pass  by  a  conveyance  of  the  land  if  proper  words 
be  used  to  pass  it,  as  if  all  ways  "used  and  enjoyed"  with  the  land  are 
conveyed.  (Barlow  v.  Rhodes,  1  Cr.  &  M.  439 ;  James  v.  Plant,  4  Ad.  & 
£11.  749.)  The  same  rule  applies  where  a  conveyance  purporu  to  be  of  all 
waters,  watercourses,  privileges,  easements,  advantages  and  appurtenances 
to  the  premises  belonging,  or  in  anywise  appertaining  to  or  with  the  same 
or  any  part  thereof  held,  used,  occupied  or  enjoyed,  or  deemed  to  be  so. 
(Wardle  v.  Broeklehurst,  £11  &  £11.  1058.) 

If  a  right  of  way  is  appurtenant  to  a  piece  of  land  which  is  demited,  the 
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right  of  way  passes  also  without  any  special  mention  of  such  right.    {SkuU 
▼.  OlemUter,  7  L.  T.,  N.  S.  827.) 

A.,  being  a  termor  of  land,  built  two  houses  on  it ;  the  whole  was  then  Eztingnlshinent 
released  to  him  in  fee,  with  all  ways,  easements,  advantages  snd  appurte-  ^7  unity  of  owner- 
nances  thereunto  belonging,  or  therewith  usually  used,  leased,  held,  occupied  *^P* 
or  enjoyed.  By  his  will  he  devised  one  house,  and  the  appurtenances 
thereunto  belonging,  to  B.,  and  the  other  to  C,  in  similar  terms.  During 
A.'s  ownership  of  both,  the  entrance  from  the  high  road  to  the  principal  door 
of  the  house,  afterwards  devised  to  B.,  was  hj  a  set-out  carriage  drive  or 
sweep,  entering  from  a  high  road  passing  immediately  in  front  of  the 
house,  afterwards  devised  to  C,  to  B.'s  door,  and  then  returning  round  an 
oval  garden  in  front  of  C.'s  house,  but  at  a  greater  distance  from  it,  to  the 
same  point  of  entrance.  B.'s  house  had  a  coach-house,  opening  only  into 
the  high  road,  snd  a  back  entrance  into  the  same.  After  A.'s  death,  C.  made 
a  fence  across  so  much  of  the  carriage  drive  as  passed  immediately  in  front 
of  his  house  and  across  the  oval  garden,  leaving  the  further  way  to  B.*s  front 
door  by  the  same  carriage  drive  open.  B.  brought  trespass,  claiming  the 
way  as  appurtenant  to  his  house  and  garden :  it  was  held,  first,  that  the  way 
as  used  in  A.'s  time,  during  the  unity  of  ownership  in  him,  immediately  in 
fit>nt  of  C.'s  house,  did  not  pass  to  B.  with  the  house  devised  to  him  under 
the  word  "appurtenances"  in  A.'s  wilL  (Pheysey  v.  Vtcary^  16  M.  &  W. 
484.)  And  it  seems  that  it  did  not  pass  as  a  way  of  necessity,  whether  taken  In 
the  strict  sense,  or  as  a  way  without  which  the  most  convenient  and  reason- 
able mode  of  enjoying  every  part  of  B.'s  premises  could  not  be  had.  (/&) 

In  an  action  for  trespass  for  breaking  and  entering  a  close  called  the 
Hencroft,  the  defendant  pleaded  that  C,  being  owner  in  fee  of  the  said 
close,  granted  to  W.  H.,  by  indenture,  a  way  over  the  said  close  for  the 
occupiers  of  a  certain  dye-house,  and  that  the  defendant,  being  in  the  occu- 
pation of  the  dye-house,  committed  the  said  trespass.  The  plaintifif  claimed 
oyer  of  the  indenture,  and  set  it  out  in  his  replication.  By  the  indenture 
C.  granted,  bargained,  &c.,  to  W.  H.  all  those  newly-erected  buildings 
standing  and  being  partly  on  the  said  close  called  the  Hencroft,  and  partly 
on  B.  C,  together  with  all  and  singular  outhouses,  edifices,  buildings,  roads, 
wajTS,  &C.,  and  appurtenances,  with  the  said  premises  usually  held,  occu- 
pied and  enjoyed,  the  said  C.  reserving  to  himself  exclusively  the  said  Hen- 
croft, with  the  rights,  privileges  and  appurtenances  within  and  to  the  same 
belonging:  it  was  held,  on  special  demurrer,  that  the  plea  was  bad,  in 
omitting  to  aver  that  the  way  had  been  usually  held,  occupied  or  enjoyed 
with  the  Hencroft  (  Tattm  v.  ffammergleyt  3  Exch.  279 ;  1 8  L.  J.,  Exch. 
162.)  It  was  held  also,  that  no  right  of  way  was  granted  by  C.  over  the 
Hencroft    (lb.) 

Commissioners  of  partition  may  award  a  right  of  way  over  the  lands  of  one 
party  to  the  lands  of  another  party  interested  in  the  partition.  {Lister  v. 
Litter,  8  Y.  &  Coll.  540.) 

A  right  of  way  or  a  right  of  passage  for  water  (where  it  does  not  create  an  presnmptien  of 
interest  in  the  land)  is  an  incorporeal  right,  and  stands  upon  the  same  foot-  giaaU  of  way. 
ing  with  other  incorporeal  rights,  such  as  rights  of  common,  rents,  advowsons, 
&c.  It  lies  not  in  livery,  but  in  grant,  and  neither  a  freehold  nor  a  chattel 
interest  in  it  can  be  created  or  passed  otherwise  than  by  deed.  ( 5  B.  &  Cr. 
229.  See  ante,  p.  58.)  Grants  of  rights  of  way  are  presumed  from  long 
enjoyment,  where  its  commencement  cannot  be  accounted  for,  unless  a  grant 
has  been  made.  (5  B.  8c  Aid.  237.)  The  uninterrupted  enjoyment  of  a  right 
of  way  for  twenty  years,  in  the  absence  of  evidence  that  it  had  been  used  by 
leave  or  favour,  or  under  a  mistake,  was  held  sufficient  to  leave  to  a  jury  to 
presume  a  grant,  although  the  road  in  question  had  been  extinguished  about 
twenty-six  years  before,  under  the  award  of  the  commissioners  of  an  inclo- 
sore  acL  (Campbell  v.  Wilson,  3  East,  294.)  So  where  there  had  been  an 
absolute  extinguishment  of  a  right  of  way  for  many  years  by  unity  of  pos- 
session, but  the  way  had  been  used  for  thirty  years  preceding  an  action  for 
its  obstruction,  the  jury  were  directed  to  presume  a  grant  from  the  defend- 
ant (Keymer  v.  Summers,  Bull.  N.  P.  74,  cited  3  T.  R.  157.)  Where  a 
defendant  pleaded  a  grant  of  a  right  of  way  by  deed  subsequently  lost,  and 
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the  plaintiff  in  hif  replication  travened  the  grant,  and  at  the  trial  there  waf 
conflicting  testimony  as  to  the  uninterrupted  user  of  the  way,  a  direction  by 
the  judge  to  the  jury  to  find  for  the  defendant,  if  they  thought  he  had  exer* 
cited  the  right  of  way  uninterruptedly  for  more  than  twenty  years  hy  virtue 
of  a  deed,  and  to  find  for  the  plaintiff  if  they  thought  there  bad  been  no 
way  granted  b^  deed,  was  held  to  be  right  {Liveti  ▼.  fVihom,  3  Bing.  1 15.) 
Though  an  uninterrupted  possession  for  twenty  years  and  upwards  1^  a  bar 
to  an  action  on  the  case,  yet  the  rule  mutt  be  taken  with  this  qualificationt 
that  the  possession  was  with  the  acquiescence  of  the  person  seised  of  an 
estate  of  inheritance.  The  mere  knowledge  of  the  tenant  is  not  sufficient, 
otherwise  he  might  collude  to  the  prejudice  of  his  landlord.  But  presump- 
tions  are  sometimes  made  against  the  owners  of  lands,  during  the  possession 
and  by  ^e  acquiescence  of  their  tenants,  in  cases  of  rights  of  way  and  of 
common,  because  the  tenant  suffers  an  immediate  and  palpable  ii^ury  to  his 
own  possession,  and  therefore  is  presumed  to  be  upon  the  alert  to  guard 
the  rights  of  his  landlord  as  well  as  his  own.  (Darnel  y.  North,  11  East,' 
872.)  In  eveiy  case  where  the  party  claiming  relies  on  his  want  of  posses 
sion,  the  question  whether  he  knew  or  not  of  the  enjoyment  is  to  be  deter* 
mined  bv  the  circumstances  of  die  case,  and  may  very  properly  be  left  for 
the  consideration  of  the  jury.  {Dawson  ▼.  Duke  rf Norfolk ^  1  Price,  247; 
Gray  v.  Bond,  2  Brod.  k.  Bing.  667.)  The  user  of  a  way  during  tlie  occu« 
pation  of  tenants  does  not  bind  the  landlord,  unless  he  was  aware  of  it ;  but 
if  the  user  has  been  for  a  great  length  of  time,  it  may  be  presumed  that  he 
was  aware  of  it.  {DaviesY.  StejHtem,  7  Carr.  &  P.  670.)  The  knowledge  of 
the  owner  of  the  land  and  his  acquiescence  may  be  presumed  from  circum- 
stances. Thus  where  the  lessees  of  a  fishery  had  publicly  landed  their  nets 
on  the  shore  at  A.  for  more  than  twenty  years,  and  had,  at  various  times, 
dressed  and  improved  the  landing.place,  and  both  the  fishery  and  the  land- 
ing-place originally  belonged  to  one  person,  but  no  evidence  was  offered  to 
show  that  he  or  those  who  under  him  owned  the  shore  at  A.  knew  of  the 
landing  nets  by  the  lessees  of  the  finery :  it  was  held,  that  it  was  properly 
left  to  the  jury  to  presume  a  grant  of  the  right  of  landing  to  the  lessees  of 
the  fishery  by  some  former  owner  of  the  shore  at  A.  {Gray  v.  Bond,  2  Brod* 
&  Bing.  667;  5  Moore,  527.) 

There  being  two  tenants  of  adjoining  premises  held  under  the  same  land- 
lord, the  tenant  of  one  of  die  premises  acquired  a  right  of  way  to  his  vaults 
through  the  adjoining  premises.  The  landlord  sold  both  premises  at  one 
sale,  with  a  condition  that  they  were  to  be  subject  to  and  with  the  benefit, 
as  the  case  might  be,  of  all  subsisting  rights  or  easements  of  way  or  passage, 
so  far  as  any  lot  might  be  affected  thereby :  it  was  held,  that  the  vendor, 
being  subject  to  no  liability  as  to  right  of  way,  the  purchaser  of  one  tene- 
ment could  not  enforce  a  right  of  way  as  against  the  other.  (Daniel  v. 
jinderoon,  8  Jur.,  N.  S.  828 ;  81  L.  J.,  Chan.  610 ;  10  W.  R.  366.) 

Where  premises  are  demised  or  conveyed  "  with  a  right  of  way  thereto," 
it  may  be  a  question  for  the  jury  what  is  a  reasonable  use  of  such  right. 
(Hawkuu  V.  Carbines,  27  L.  J.,  £xch.  44.) 

Where  a  right  of  way  was  expressed  to  be  "  through  the  gateway  of  the 
plaintiff"  (which  gateway  led  to  other  premises  of  the  plaintiff),  and,  at 
the  time  of  the  lease,  carU  could  come  in  to  load  and  unload,  and  turn  round 
and  go  out  again,  but  through  alterations  of  the  premises,  could  not  do  so 
without  slightly  trenching  upon  the  plaintiff's  premises  :  it  was  held,  that, 
in  the  reasonable  use  of  Sie  right  of  way,  the  defendant  had  a  right  to  do 
this :  and  that  what  was  a  reasonable  user  was  for  the  jury.    ( lb.) 

A  private  way  may  also  be  claimed  by  prescription ;  as  that  a  man  is 
seised  in  fee  of  a  certain  messuage,  and  wat  he,  and  all  those  whose  estate 
he  has  in  die  same  messuage^  have  from  time  immemorial  had  a  way  (de- 
scribing it  as  the  case  may  be)  from to ^    A  way  being  only  an 

easement,  and  not  an  interest  should  not  be  laid  as  appendant  or  appur- 
tenant (Yelv.  159.)  Where  a  particular  tenant  relies  on  a  prescnptive 
right,  he  must,  before  the  act  2  &  3  WilL  4,  c.  71,  s.  6,  anie,  pp.  21,  30,  have 
set  forth  the  seisin  in  fee  of  the  owner,  and  then  have  traced  his  own  title 
from  the  owner  of  the  fee.  (2  Salk.  562 ;  Com.  Dig.  Chimin,  (D.  2).)   Unity 
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of  pofiwinoii  of  tbe  land  to  which  the  way  n  claimed  as  appurtenant,  with 
the  land  over  which  the  way  lies,  extinguishes  the  way ;  for  it  is  an  answer  to 
the  prescription,  and  the  way  is  against  commoii  right  (1  RoIL  Ahr.  986  ;  Z 
T.  R.  167 ;  5  Bast,  296 ;  WhaU*y  ▼.  Thtmsom,  1  Bos.  &  Pull.  371 ;  Buckhy  ▼. 
CS»/w,  6  Taant.  811.^  But  where  in  trespass  quare  elautum  fregU,  the  de- 
fendant prescribed  in  a  que  estate  for  a  right  of  way  over  the  locus  m  quo, 
and  it  appeared  that  the  defendant's  land  had,  within  fifty  years,  been  part 
of  a  large  common,  and  afterwards  inclosed  under  the  provisions  of  an  act  of 
parliament,  and  allotted  to  the  defendant's  ancestor,  it  was  held,  that  not- 
withsunding  this  evidence  the  right  claimed  by  the  defendant's  plea  might 
in  law  exist :  and  the  jury  having  found  that  in  fact  it  did  exist,  the  court 
refined  to  disturb  the  verdict.  {CodUng  v.  Johnson,  9  B.  ft  Cr.  938.)  If 
the  lessor  epjoy  a  prescriptive  ri^ht  of  way,  or  any  other  easement,  by  virtue 
of  the  demised  premises,  such  right  will  pass  to  the  tenant  for  life  or  years. 
Before  the  act  2  &  3  WUl.  4,  c.  71,  (see  ante,  s.  6,  pp.  21,  30,)  the  only  dis. 
tinction  between  a  tenant  for  years  and  a  tenant  for  life  was,  that  the  former 
in  pleading  could  not  prescribe  in  his  own  right;  but  he  must  have  assert^l 
the  right  through  his  landlord,  or  the  owner  of  the  frediold.  (CantreU  v. 
Stephens,  Styl.  800 ;  Downey  v.  Casl^ord,  Garth.  432.) 

A  custom  that  every  inhabitant  of  a  certain  village  shall  have  a  way  over  By  ensUnn. 
certain  hind,  either  to  church  or  to  market,  is  good ;  because  it  is  only  aa 
easement,  but  not  a  profit.    (6  Rep.  60  b. ;  Co.  Litt  110  b.;  Cro.  Eliz.  180. 
See  2  H.  BI.  398;  ante,  pp.  31,  82.) 

A  right  of  way  may  be  claimed  by  express  reservation ;  as  where  A.  grants  By  exprsMrsssr^ 
lands  to  another,  reserving  to  himself  a  way  over  such  land.  (1  Roll.  Ahr.  ^a^a. 
109,  pt  46 ;  Com.  Dig.  Chimin,  (D.  2) ;  and  see  Earl  rf  Cardigan  v.  Armi" 
tage,  2  Bam.  &  Cr.  197;  3  Dowl.  &  R.  414.)  Tindal,  C  J.,  in  Durham  and 
SumderUmd  Railway  Company  v.  Walker,  2  Q.  B.  967,  observed,  '*  a  right  of 
way  cannot  in  strictness  be  made  the  subject  either  of  exception  or  reser- 
vation. It  is  neither  a  parcel  of  the  thing  granted,  nor  is  it  issuing  out  of 
the  thing.granted,  the  former  being  esseotul  to  an  exception  and  the  latter 
to  a  reservation.  A  right  of  way  reserved  (using  that  word  in  a  somewhat 
popular  sense)  to  a  lessor,  is,  in  strictness  of  law,  an  easement  newly  created 
by  way  of  grant  from  die  grantee  or  lessee,  in  the  same  way  as  tbe  right  of 
sporting  or  fishing."  (See  /)oe  d.  Douglas  v.  Lock,  2  Ad.  &  £11.  706; 
Wickkam  v.  Hawker,  7  Mees.  ft  W.  63.)  In  order  to  establish  an  easement 
claimed  by  lessors,  as  in  the  natore  of  a  grant  from  the  lessee,  it  would  in 
general  be  essential  to  diow  the  execution  of  the  lease  by  the  lessees. 
(Durham  and  Sunderland  Raiiway  Company  v.  Walker,  2  Q.  B.  967.) 

The  dean  and  chapter  of  Durham,  being  seised  in  fee  of  lands  in  that  Grsnta  of  rights 
counts,  demised  them,  in  1832,  to  W.,  by  indenture  between  them  and  him,  of  way  inre^- 
containing  this  clause :  "  except  and  always  reserved  out  of  this  present  •**^  ***  mmei. 
lease,  indenture  or  grant,  the  woods,  underwoods,  and  trees  now  growing  or 
hereafter  to  grow  upon  the  said  demised  premises,  and  the  mines,  quarries, 
and  seams  of  clay  within  and  under  the  same,  with  fiiU  and  free  authority 
and  power  to  cut  down,  take  and  carry  away  the  said  wood  and  trees,  and 
to  dig,  win.  work,  get  and  carry  away  the  said  mines,  quarries,  and  seama 
of  clay,  with  firee  ingress,  egress  and  regress,  wayleave  and  passage,  to  and 
from  Uie  same,  or  to  or  from  any  other  mines,  quarries,  seams  of  clay,  landa 
and  grounds,  on  foot  and  on  horseback,  with  carts  and  all  manner  of 
carriages,  and  also  all  necessary  and  convenient  ways,  passages,  con- 
veniences, privileges,  and  powers  whatsoever  for  the  purposes  aforesaid, 
and  particntarly  <»  laying,  making  and  granting  waggon  way  or  waggonways 
in  anid  over  the  said  premises  ot  any  part  thereof,  paying  reasonable  daraa|;es 
for  spoil  of  ground  to  be  thereby  done,  upon  the  adjudication  of  two  in- 
difierent  persons  to  be  chosen  by  tbe  parties,  always  excepted  and  reserved 
to  the  said  dean  and  chapter,  their  successors,  grantees  or  assigns."  Four 
different  constructions  of  this  dause  were  suggested :  first,  that  the  meaning 
was  to  reserve  to  the  dean  and  chapter  an  uiJiraited  power  of  granting  way- 
leaves  over  all  or  any  part  of  the  lands  demised,  without  any  restriction 
whatever  as  to  die  uses  to  which  the  ways  should  be  applied :  secondly,  if 
that  were  considered  too  wide  a  construction,  then  it  was  contended  that  the 
ckuse  atttborised  the  granting  of  wayleaves  for  the  purpose  of  carrying 
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coals  and  minerals  from  whatever  mines  they  might  have  been  raised  and 
gotten :  thirdly,  it  was  argued  that  at  all  events  Uie  dean  and  chapter  had, 
under  the  reservation,  the  power  of  granting  wayleaves  for  the  transport  of 
their  own  mines  and  minerals,  whether  raised  from  under  the  lands  dembed 
or  from  any  other  lands :  and,  fourthly,  it  was  contended  that  the  deed  in 
fact  gave  no  power  to  the  dean  and  chapter,  except  that  of  making  ways  and 
granting  wayleaves  for  the  purpose  of  getting  the  coal  and  minerals  excepted 
in  the  demise.  The  Court  of  Exchequer  Chamber  were  all  of  opinion  that 
the  fourth,  which  is  the  most  limited  construction,  is  the  correct  one,  and 
that  the  only  right  reserved  to  the  dean  and  chapter  is  that  of  making  and 
granting  the  ri^^t  of  making  ways  over  the  demised  lands  for  the  purpose 
of  getting  the  excepted  wood,  mines  and  minerals.  {Durham  and  Sunderland 
Railway  Company  v.  Walker,  2  Q.  B.  940.)  In  Farrow  v.  Vannttart,  1 
Railw.  Ca.  602,  614,  the  same  construction  was  put  upon  a  clause  in  one  of 
the  dean  and  chapter's  leases,  exactly  similar  to  the  one  above  stated. 

An  act  of  parliament  for  inclosing  the  moors  and  commons  within  the 
manor  of  Lancaster,  in  the  county  of  Durham,  contained  a  saving  of  all  the 
seignoral  rights  of  the  Bishop  of  Durham,  as  lord  of  the  manor,  and  also 
provided  that  the  bishop  and  his  successors,  and  their  lessees  and  assigns, 
should  at  all  times  thereafter  work  and  enjoy  all  mines  and  quarries  lying 
under  the  said  moors  and  commons,  together  tdM  a//  convenient  and  neeeteary 
ways  and  wayleaves  over  the  same,  and  full  and  free  liberty  of  making  and 
using  any  new  roads  or  waggonways  over  the  same,  and  for  that  purpose  to 
remove  obstructions,  &c.,  and  of  winping  and  working  the  said  mines  and 
quarries  belonging  to  the  see  and  bishopric  of  Durham,  wheresoever  the 
same  should  be,  and  of  leading  and  carrying  away  all  the  coals,  minerals, 
&c.y  to  be  gotten  thereout,  or  out  of  any  other  lands  and  grounds  whatso- 
ever. &c.  It  was  held,  that  this  clause  entitled  the  bishop  to  carry  over 
the  lands  inclosed  under  the  act,  not  only  coals  and  minerals  got  within  or 
under  those  lands,  but  also  those  got  out  of  any  other  mines  belonging  to 
the  see  of  Durham ;  but  not  to  carry  coals,  &c,  got  out  of  other  mines 
worked  by  the  bishop,  but  not  belonging  to  the  see.  It  was  held,  also,  that 
an  allegation,  that  a  certain  colliery  was  within  and  parcel  of  the  manor, 
was  not  a  sufficient  allegation  that  it  was  a  colliery  belonging  to  the  see. 
(ATidgley  v.  Richardson,  14  Mees.  &  W.  595,) 

By  a  deed  dated  in  1830,  the  grantor  conveyed  in  fee  farm  land  in  the 
manor  of  A.,  in  the  county  of  Northumberland,  "  excepting  and  reserving 
out  of  the  grant  all  mines  of  coals  within  the  fields  and  territories  of  A. 
aforesaid,  together  with  sufficient  wayleave  and  stayleave  to  and  from  the 
said  mines,  with  liberty  of  sinking  and  digging  pit  and  pits ;  with  a  cove- 
nant by  the  grantees,  that  they,  their  heirs  and  assigns,  **  should  give  such 
accustomed  recompence  for  digging  and  breaking  the  ground  within  A. 
aforesaid,  in  which  any  pits  should  thereafter  happen  to  be  sunk  and 
wrought,  as  formerly  had  been  usually  given  and  allowed  there  in  like 
cases.*'  By  another  deed,  of  the  same  date,  the  same  parties  conveyed  in 
fee  farm,  to  other  persons,  land  in  the  manor  of  H.  (adjoining  A.),  with  a 
like  exception,  reservation  and  covenant.  It  was  questioned  whether,  under 
this  reservation  of  a  sufficient  **  wayleave,"  the  coalowner  had  now  a  right 
to  make  a  railway,  for  the  purpose  of  carrying  coals  from  the  mines  for  ship- 
ment, with  cuttings  and  embankments,  and  fenced  in  so  as  to  exclude  the 
owner  of  the  soil.  It  was  held,  however,  that  the  right  was  not  confined  to 
such  ways  as  were  in  use  at  the  time  of  the  grant.  It  was  held,  also,  that, 
under  the  reservation  in  the  former  deed,  the  coalowner  could  not  carry  over 
A.  coals  got  in  H.,  although  part  of  the  same  mineral  field.  (Dattd  v.  Kings- 
eote,  6  Mees.  &  W.  174.) 
When  right  of  It  is  not  competent  to  a  vendor  to  create  rights  unconnected  with  the  use 

way  did  not  pass,  and  enjoyment  of  land  and  to  annex  them  to  it,  neither  can  the  owner  of 
land  render  it  subject  to  a  new  species  of  burden  so  as  to  be  binding  in  the 
hands  of  the  assignee.  A  right  of  way  cannot  be  so  granted  as  to  pass  to 
the  successive  owners  of  land  as  such,  in  cases  where  the  way  is  not  con- 
nected in  some  manner  with  the  enjoyment  of  the  land  to  which  it  is 
attempted  to  make  it  appurtenant.  {Ackroyd  v.  Snnlh,  10  C.  B.  164 ;  14 
Jur.  1047  i  19  Law  J.,  C.  P.  315.)     In  trespass  ^uare  elausum  /regit,  the 
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defendant  justified  under  a  supposed  right  of  way  conveyed  to  them  hy  A. ; 
the  plea,  after  stating  the  conveyance  to  A.  of  a  certain  close  and  certain 
plots,  pieces  or  parcels  of  land,  &c.,  together  with  all  ways,  &c.,  particularly 
the  right  and  privilege  to  and  for  the  owners  and  occupiers  of  the  premises 
conveyed,  and  all  persons  having  occasion  to  resort  thereto,  of  passing  and 
repassing  for  all  purposes  in,  over,  along  and  through  a  certain  road," 
alleged  an  assignment  by  A.  to  the  defendant  of  the  said  lands,  tenements, 
ber^itaments,  premises  and  appurtensnces  "  granted  by  the  former  deed," 
and  then  averred  that  the  trespasses  complained  of  were  committed  by  the 
defendants,  being  owners  of  the  said  lands,  &c.,  and  in  the  possession  snd 
occupation  thereof,  in  using  the  right  of  way  for  their  own  purposes ;  the 
plaintiffs,  after  setting  out  the  deed  upon  oyer,  demurred  specially  to  the 
plea  on  the  ground  that  the  defendants  claimed  a  more  extensive  right  than 
that  granted  by  the  deed,  and  that  if  the  right  as  claimed  was  gpranted  by 
the  deed  it  was  not  assignable.  It  was  held,  that  the  grant  to  A.  was  not 
restricted  to  the  use  of  way  for  the  purpose  connected  with  the  occupation 
of  the  land  conveyed,  but  that  the  right  in  question  was  not  one  which 
inhered  in  the  land,  or  which  concerned  the  premises  conveyed,  or  the  mode 
of  occupying  and  enjoying  them,  and  therefore  did  not  pass  to  the  defendants 
by  the  assignment.    {lb.) 

As  a  right  of  way  may  be  created  by  an  express  grant,  so  if  may  also  arise  Right  of  wsy  by 
by  an  implied  grant,  where  the  circumstances  are  such  that  the  law  will  n«««siity. 
imply  such  grant.  This  right  of  way  has  been  commonly  termed  a  way  of 
neceatitp,  but  it  is  in  fact  only  a  right  of  way  by  implied  grant;  for  there 
seems  to  be  no  difference  where  a  thing  is  granted  by  express  words,  and 
where  it  passes  as  incident  to  the  grant  by  operation  of  law.  (I  Wms. 
Saund.  323,  n.  See  4  Maule  fir  S.  387.)  A  purchaser  of  part  of  the  lands 
of  another  has  a  way  of  necessity  over  the  vendor's  other  lands,  if  there  be 
no  convenient  way  adjoining ;  so  if  a  man  having  four  closes  lying  together 
sells  three,  and  reserves  the  middle  close,  to  which  he  has  no  way  but 
through  one  of  those  sold,  although  he  did  not  reserve  any  way,  yet  he  shall 
have  it  as  reserved  to  him  by  the  law.  (Clark  v.  Cogget  Cro.  Jac.  170; 
Jordan  v.  jfttioood,  Owen,  121.)  A  way  of  necessity  passes  by  grant  or 
lease  of  the  land,  without  being  expressed ;  for  the  land  cannot  be  used 
without  a  way.  (Beaudely  y,  Brooke  Cro.  Jac,  1H9.)  A  conveyance  of  land 
by  a  trustee,  to  which  there  is  no  access  but  over  the  trustee's  land,  passes  a 
right  of  wa^.  (Howton  v.  Freartony  8  T.  R.  60.)  So  if  the  owner  of  two 
closes,  having  no  way  to  one  of  them  but  over  the  other,  part  with  the  latter 
without  reserving  a  right  of  way,  it  will  be  reserved  to  him  by  operation  of 
law.  ( lb.)  liVhere  there  is  a  private  road  through  a  farm,  the  parson  may 
use  it  for  carrying  away  his  tithe,  though  there  is  another  public  way  equally 
convenient  {Cobb  v.  Selby,  6  Esp.  103.)  Unless  a  tithe  owner  has  a  right 
of  way  to  carry  tithe  off*  titheable  lands  within  the  parish  by  grant  of  the 
owner  of  the  fee,  or  by  prescription,  he  has,  primSfaciey  only  a  right  to  use 
such  road  for  that  purpose  as  is  used  at  the  time  by  the  occupier  to  carry 
off  the  other  nine- tenths ;  and  if  he  has  any  further  right  to  use  any  other 
way  from  the  particular  close,  because  used  by  the  occupier  for  other 
agricultural  purposes,  or  for  more  convenient  use  of  the  close,  though  not 
for  the  purpose  of  carrying  off*  the  crop,  that  right  can  only  exist  while  such 
way  continues,  without  being  stopped  up  by  the  occupier.  A  former, 
acting  bondfidet  has  a  right  to  alter  the  line  of  road  to  his  farm,  in  which 
case  the  parson  must  use  the  substituted  road,  unless  he  can  show  a  right 
by  grant  or  by  prescription.  {James  v.  Dodds,  2  C.  &  M.  266  ;  4  Tyrw. 
101.) 

Where  a  man  leases  lands,  reserving  the  timber,  he  may  enter  to  show  it 
to  a  purchaser.  (2  Rol.  Abr.  74,  1,  41 ;  1  Rol.  Abr.  109,  1,  5.)  So  if  a  man 
grants  to  another  certain  trees  in  his  wood,  the  grantee  may  go  with  carts 
over  the  grantor's  lands  to  carry  away  the  trees.  {Ltford*i  ease,  11  Rep. 
62,  a;  Vin.  Abr.  Incident)  A  man  having  a  right  to  wreck  thrown  on 
another  man's  land,  has  necessarily  a  right  of  way  over  such  land  to  take 
the  wreck.  {Anon,,  6  Mod.  149.)  A  way  of  necessity  cannot  be  pleaded 
generally,  without  showing  the  manner  in  which  the  land  over  which  the 
way  is  claimed  is  charged  with  it  {Bullard  v.  Harrison^  4  Maule  &  S. 
387.    See  1  Wins.  Saund.  323,  n.  6.)    A  way  of  necessity  exists  after  a 
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•unity  of  poiseiaion,  wbicb  wovld  otherwise  have  extinguished  the  w«j,  and 
after  a  subsequent  severenoe.  {Buckbff  y.  Coles,  $  Taunt.  811.)  A  way  of 
necessity  is  Umited  by  the  necessity  wbicb  created  it}  and  when  such 
necessity  ceases,  the  ngbt  of  way  ako  ceases ;  therefore  i^  at  any  subse* 
qnent  periMl,  the  party  formerly  entitled  to  such  way  can  approadi  the 
place  to  wbidi  it  led  by  passing  over  his  own  land,  by  as  direct  a  course  as 
ne  woiUd  have  done  by  using  the  old  way,  the  latter  will  cease  to  exist. 
{Holm  ▼.  Gorimg,  2  Bing.  76 ;  9  Moore,  166 1  Reynold*  ▼.  Edtearde,  Willes, 
282.) 

In  an  action  for  a  disturbance  of  a  right  of  way,  it  appeared  that  in  1889 
A.,  being  the  owner  of  five  closes,  two  of  which,  called  the  Holme  Closes, 
were  separated  by  two  of  the  others  from  the  only  available  highway,  sold 
the  entire  property  in  three  lots.  M.  purchased  &e  Holme  Closes,  and  D. 
the  remaining  closes.  Over  the  latter  the  tenants  of  A.,  from  the  year  1828, 
used  a  wi^  for  the  occupation  of  the  Holme  Closes.  The  deeds  of  con- 
veyance to  the  three  purchasers  were  all  executed  on  the  same  day,  but  it 
could  not  be  ascertained  in  what  order  of  priority  they  were  executed.  No 
special  grant  or  reservation  of  any  particular  way  was  contained  in  any  of 
them,  but  in  the  conveyance  to  M.  there  were  the  usual  words,  together 
with  all  ways,  roads,  &c.,  to  the  closes  belonging  or  appertaining.  For 
several  years  after  the  execution  of  the  conveyances  the  plaintiff,  who 
occupied  the  Holme  Closes  as  tenant  of  M.,  had  used  the  way  in  question, 
but  in  1843  the  defendant,  who  had  purchased  D.*8  closes,  disputed  the 
plaintiff's  right  and  obstructed  the  way.  It  was  held,  first,  that  assuming 
that  the  conveyance  to  M.  was  executed  before  that  of  D.,  Uie  plaintiff  was 
clearly  entitled  to  the  way,  for  where  a  person  having  a  close  surrounded 
by  his  land  grant  the  close  to  another,  the  grantee  has  a  way  over  the 
grantor's  land  as  incident  to  the  grant.  (Pinningtov  v.  Oalkmd,  9  Exch.  1  ; 
22  Law  J.,  Exch.  849.)  It  was  held,  secondly,  assuming  that  the  con- 
veyance to  D.  was  executed  before  that  of  M.,  the  plaintiff  was,  neverthe- 
less, entitled  to  the  way ;  for  while  the  property  in  the  Holme  Closes 
remained  in  A.  he  had  that  way  of  necessity  as  being  the  most  convenient 
mode  of  access  to  his  premises,  and  it  passed  by  his  conveyance  to  M.  under 
the  words  "  all  ways  to  the  closes  belonging  or  appertaining."  (76.  See 
Pyer  v.  Carter,  1  H.  ft  N.  916.) 

It  seems  that  no  right  of  way  by  necessity  can  exist  where  the  title  of  the 
parties  is  by  escheat,  even  assuming  that  escheat  is  equivalent  to  a  grant ; 
the  only  ground  on  which  the  lord  of  a  manor  can  claim  a  way  of  necessity 
is,  that  he  has  no  other  way.    (Proctor  v.  Hodgsom,  10  Exch.  824.) 

It  is  settled  by  modem  authority  that  the  ground  on  which  die  way  of 
necessity  is  created  is,  that  a  convenient  way  is  impliedly  granted  as  a 
necessary  incident  It  is  observed  by  Parke,  B.,  in  Proctor  v.  Hodgson,  10 
Exch.  824, 828,  that  the  extent  of  the  authori^  of  Holtnee  v.  Goring,  2  Bing. 
76,  is,  that  though  it  is  a  grant,  it  may  be  construed  to  be  a  grant  of  such  a 
right  of  way  as  from  time  to  time  may  be  necessary.  He  adds,  **  I  should  have 
thought  it  meant  as  much  a  grant  for  ever  as  if  expressly  inserted  in  a  deed, 
and  It  struck  me  at  the  time  that  the  court  was  wrong."  In  a  recent  case 
the  court  was  not  inclined  to  extend  the  authority  of  Holme*  v.  Qoring  so 
far  as  to  hold  that  the  person  into  whose  possession  the  servient  tenement 
comes  may  from  time  to  time  vary  the  direction  of  the  way  of  necessity  at 
bis  pleasure,  so  long  as  he  substitutes  a  convenient  way.  The  court  held, 
that  the  way  of  necessity,  once  created,  must  remain  the  same  way  as  long 
as  it  continues  at  all.    {Pearson  v.  Spencer,  1  Best  &  S.  684.) 

On  a  severance  of  two  tenements,  any  right  to  use  ways  which,  during  the 
unity  of  possession,  has  been  used  and  enjoyed  in  fact,  does  not  pass  to 
the  owner  of  the  dissevered  tenement,  unless  there  be  something  in  the 
conveyance  to  show  an  intention  to  create  the  right  to  use  these  ways  de  novo. 
In  this  respect  there  is  a  distinction  between  continuous  easements,  such  as 
drains,  &c.,  and  discontinuous  easements,  such  as  a  right  of  way ;  ( Worth- 
ington  V.  Gimeon,  29  L.  J.,  Q.  B.  116;  6  Jur^  N.  8.  1058;  see  Polden  v. 
Bastard,  11  W.  R.  778 ;)  and  Pheysey  v.  Vicary,  16  M.  &  W.  484,  (ofite, 
p.  78,)  is  an  audiority  that  the  same  rule  in  this  respect  applies  to  a  will  as 
a  deed.  (See  WhalleyY,  Thompson,  1  Bos.  &  P.  371,  ante,  p.  71.)  But  when 
property  devised  or  granted  is  land-locked,  and  there  is  no  other  way  of 
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gctdag  «t  it  witlumt  being  «  trtpatter,  to  that  it  oumot  be  e^joved  with- 
out a  way  of  aome  tort  over  the  landt  of  the  teautor  or  grantor,  it  ie  dear 
that  a  way  of  neceetity  k  created  de  aoeo.    (Paanoa  t.  Spimur^  I  Beet  &  S. 

Where  the  owner  of  two  or  more  a4Joining  houeet  lelk  one  of  them,  the 
]Nirchascr  of  tooh  hoase  it,  without  any  ezprem  reeenration  or  grant,  en- 
tided  to  the  benefit  of  all  the  drtint  from  hia  honte  t  end  is,  on  the  other 
hand,  mbject  to  all  the  draine  necessary  for  the  enjoyment  of  the  adjoining 
honse.  Soch  necessity  is  to  be  considmd  with  reference  to  the  time  of  the 
eonveyanee,  and  without  reference  to  whether  any  other  outlet  could  be 
made  for  the  drainage.  (iWT.  Gv<tor,  1  H.&N.916;  26L.  J^Bzch.25a. 
Sec  Bmmrt  ▼.  Coekram$f  4  Macq.  H.  L.  C.  117.)  An  owner  of  two  atJ^Hoining 
pronmies,  consisting  of  a  tan-yard  and  a  house  and  garden,  made  a  cess- 
pool in  a  comer  of  &e  garden,  and  a  drain  to  carry  the  water  into  it  from 
die  tan-yard,  which  gradually  ^oped  down  towards  the  garden.  Afterwards 
he  sold  the  two  properties  to  difierent  persons.  The  conveyances  made  no 
allusion  to  the  existence  of  the  drain  and  cesspool :  it  was  held,,  that  the 
easement  passed  by  an  implied  grant  with  the  tan- yard.    {lb,) 

A.  was  owner  of  the  £.  estate,  a^joinin^  the  sea-shore,  and  let  N.,  part 
of  the  estate,  to  a  tenant,  with  express  liberty  to  take  sea-weed  from  the 
shore  to  manure  his  lands.  N.  was  a  farm  lying  inland,  no  part  of  it  being 
nearer  than  about  two  miles  from  the  shore.  N.,  while  so  occupied,  was 
sold  to  P.,  and  the  lands  were  described  in  the  conveyance  as  the  same  are 
presendy  poesessed  by  the  tenant.  No  express  mendon  was  made  of  any 
easeoMut  to  take  sea-weed,  and  there  were  only  the  general  words,  togethtf 
with  all  the  appurtenances.  F.  claimed  an  easement  to  go  and  collect  the 
sea- weed  adjoining  A.'s  estate  to  manure  his  lands:  it  was  held,  there 
being  no  express  words  of  conveyance  of  such  an  easement,  and  the  period 
of  prescription  not  having  elapsed,  the  easement  did  not  pass  under  the 
words  together  with  the  appurtenances.  {Btdrd  v.  Fortum,  7  Jur.,  N.  S. 
926;  10  W.  R.  2;  5  L.  T.,  N.  S.  2,  H.  L.) 

Where,  at  the  time  of  the  grant  in  respect  of  which  the  right  of  way  is 
claimed,  there  was  a  way  ftt>m  the  house  into  the  garden,  and  that  way 
condnued  to  exist,  another  way  of  necesnty,  where  the  deed  contains  no 
reservadon  of  a  right  of  way,  cannot  be  claimed  on  the  ground  of  its  being 
more  convenient  than  the  other  way.  An  owner  of  land  built  a  house  on 
the  front  of  it,  with  a  cottage  at  the  back,  the  access  to  the  cottajpfe  being  by 
a  psssage  through  die  house.  He  conveyed  the  cottage  to  B.  in  foe,  with  the 
right  of  passa^,  and  two  years  afterwards  he  conveyed  the  house,  with  a 
gvden,  to  D.  in  foe.  From  the  dme  the  house  was  built,  D.  and  the  prior 
owners  and  occupiers  of  it  used  a  part  of  the  passage,  which  was  included  in  the 
ground  conveyed  to  B.,  for  the  purpose  of  passing  between  the  house  and  the 
garden  and  omces,  through  a  doorway  opening  from  that  part  of  die  passage 
into  the  garden.  There  was,  however,  another  mode  of  getdng  to  the 
garden  through  a  room  in  the  bouse.  Within  twenty  years  of  the  building 
of  the  house,  B.  blocked  up  the  doorway :  it  was  held,  that  D.  had  not,  as 
owner  of  the  house,  any  right  of  way  over  the  part  of  the  passage  either  by 
grant  or  necessity.  {Dodd  v.  Burckali,  8  Jur.,  N.  S.  1180;  1  U.  &  Colt. 
113;  81  L.  J.,  Exch.864.) 

Where  a  plaintiff  derivai  dde  to  a  locus  in  quo  under  a  lease  from  the 
owners  within  the  last  twenty  years  (without  any  reservadon  of  a  right  of 
way),  and  the  defendant  had  within  that  time  occupied  part  of  the  locus  and 
taken  a^joininff  premises  by  a  subsequent  lease  from  the  original  lessors :  it 
was  held,  that  he  could  not  set  up  a  right  of  way  over  the  land  by  user  or  of 
necessity.    (  fFalter  v.  WUUamst  2  F.  &  F.  423.) 

The  grantee  of  a  way  has  a  right  to  repair  it,  as  incident  to  the  grant  Repair  of  way. 
(Com.  Dig.  Chimin  (D.  6);  Oodb.  63 ;  Gtrrard  v.  Cooket  2  Bos.  &  P.  N.  R. 
109;  Yin.  Abr.  Incidents  (A.)),  and  the  grantor  is  not  bound  to  repair 
(Com.  Dig.  Chimin  (D.  6),  unless  by  esipress  stipulation  or  prescription. 
( 1  Saund.  822,  a,  n. ;  Rider  v.  Smith,  3  T.  R.  768.)  The  grantee  of  a  private 
way  is  to  make  it.  {Osbom  v.  Wits,  7  Car.  &  P.  764.)  By  common  law  he 
who  has  the  use  of  a  thing  ought  to  repair  it,  unless  the  grantor  has  bound 
himself  to  do  so.    (Taylor  v.  Whitehead,  I  Doug.  720 ;  Pom/ret  v.  Ricrqft,  1 
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Wms.  Saand.  322,  b.)  Although  at  common  law  the  grantee  of  a  way  ought 
to  repair  it,  that  is  not  a  condition  incident  by  law  to  the  grant  of  a  right  of 
way ;  it  is  not  even  an  obligation  to  which  the  grantee  is  subject ;  it  is  no 
more  than  this,  that  if  he  wants  the  way  to  be  repaired  he  must  repair  it 
himself.    (Per  Coleridge,  J.,  Duncan  v.  Lotic*,  6  Q.  B.  909,  910.) 

In  an  action  on  the  case  for  obstructing  a  right  of  way  between  two  spe« 
cified  termini  over  a  close  called  the  Terrace  Walk,  the  way  was  claimed  as 
appurtenant  to  a  messuage,  in  general  terms,  without  reference  to  any  obli- 
gation to  repair.  On  the  trial  of  an  issue  joined  on  a  traverse  of  the  right 
of  way,  the  easement  proved  was  a  right  to  pass  forwards  and  backwards 
over  every  part  of  the  close,  and  not  merely  between  the  termini  specified 
in  the  declaration  ;  and  it  was  shown  that  the  easement  was  enjoyed  under 
a  grant  thereof  to  D.,  his  heirs,  tenants  and  assigns,  and  to  certain  other 
persons,  he,  thev  and  every  of  them  from  time  to  time  contributing  and 
paying  a  rateable  share  and  proportion  towards  repairing  and  amending 
the  Terrace  Walk :  it  was  held  no  variance,  the  easement  proved  being  only 
larger  than  the  easement  alleged,  and  not  different  in  kind ;  and  it  was  also 
held,  that  the  obligation  to  repair  was  not  in  the  nature  of  condition  prece« 
dent,  and  need  not  be  alleged  m  the  declaration.  (Duncan  v.  Louck,  6  Q.  B. 
904.) 

A.  granted  to  B.,  his  heirs  and  assigns,  occupiers  of  certain  houses  abutting 
upon  a  piece  of  land  about  eleven  feet  wide*  which  divided  those  houses  from 
a  house  then  belonging  to  A.,  the  right  of  using  the  said  piece  of  land  as  a 
foot  or  carriage  way,  and  gave  him  **  all  other  liberties,  powers  and  autho- 
rities incident  or  appurtenant,  needful  or  necessary  to  the  use,  occupation 
or  ei^oyment  of  the  said  road,  way  or  passage:"  it  was  held,  that  under 
these  words  B.  had  a  right  to  put  down  a  flagstone  in  this  piece  of  land  in 
front  of  a  door,  opened  by  him  out  of  his  bouse  into  this  piece  of  land.  It 
was  observed  by  Chambre,  J.,  that  the  nature  of  the  thing  was  material  in 
considering  the  effect  of  the  words.  The  way  was  granted  for  the  occupation 
of  a  dwelling-house,  and  the  grantee  ought  to  have  everything  needful  foe 
the  occupation  of  his  dwelling-house;  he  ought  therefore  to  have  the 
opportunity  of  repairing  the  way  in  such  a  manner,  that  it  should  not  be  wet 
or  dirty,  when  he  or  his  family  or  his  visitors  enter.  If  any  inconvenience 
had  been  occasioned  to  the  grantor,  it  might  make  a  difference;  but  that 
was  not  the  case  here,  nor  was  it  to  be  feared  that  any  right  could  hereafter 
be  set  up  in  respect  of  the  soil  in  consequence  of  this  stone  having  been  put 
down,  for  the  precise  extent  of  the  road  was  pointed  out  (Gerrard  v.  Cooke f 
2  Bos.  &  P.  N.  R.  109.) 

Under  the  9th  section  of  the  General  Indosure  Act,  41  Geo.  8,  c.  109, 
a  road  continued  as  well  as  a  road  newly  made,  under  the  award  of  com- 
missioners of  inclosure,  must  be  declared  by  justices  in  special  sessions  ta 
be  fully  completed  and  repaired,  before  the  inhabitants  of  the  district  are 
liable  to  repair.  (Rex  v.  InhabUantt  of  Ha^ld,  4  Ad.  &  Ell.  1 56.)  Parishes 
are  not  liable  to  the  repair  of  any  road  or  occupation  way  made  at  the  ex- 
pense of  an  individual,  or  of  any  roads  to  be  set  out  as  a  private  drift-way 
or  horse-way  in  any  award  of  commissioners,  unless  they  are  made  to  the 
satisfaction  of  the  surveyor  of  the  highways  and  of  two  justices  of  the  peace. 
(5  &  6  Will.  4,  a  50,  s.  23.)  This  provision  is  not  retrospective  in  respect 
of  roads  completely  public  by  dedication  at  the  time  of  the  passing  of  the 
act  (31st  August,  1835);  but  applies  to  roads  then  made  and  in  progress 
of  dedication.     (Reg.  v.  West  mark,  2  M.  &  Rob.  805.) 

A  road,  the  soil  and  freehold  of  which  were  in  A.,  ran  from  a  highway  to 
a  well  The  land  upon  each  side  of  the  road  belonged  to  B.  B.  built  a 
wall  along  the  high  road  across  the  mouth  of  the  road  to  the  well,  leaving  a 
stile  for  foot  passengers,  and  levelled  the  fences  on  each  side  of  the  road. 
There  was  a  dispute  as  to  whether  those  acts  of  B.  had  been  done  twenty 
vears  before  the  action  was  brought.  Upon  the  trial  of  an  action  of  trespass 
brought  by  A.  against  B.,  the  jury  was  unable  to  agree  whether  the  acts  of 
B.  had  been  done  within  twenty  years,  but  found  that  the  public,  down  to 
the  commencement  of  the  action,  had  exercised  a  right  of  way  to  the  well, 
since  the  erection  of  the  stile  on  foot,  and  before  with  horses  and  carriages* 
The  judge  thereupon  discharged  them  from  a  finding  upon  the  time  when 
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B.'s  acts  were  done,  and  directed  a  Terdict  for  the  plaintiff:  it  was  held 
{Pigoi^  C.  B.,  diiseDting),  that  this  was  a  misdirection,  and  that  if  B/s  acu 
were  done  more  than  twenty  years  before  the  action  was  brought,  A.'s  title 
was  barred  by  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27.  (TotUnham 
▼.  Byrne,  12  Ir.  Com.  Law  Rep.,  N.  S.  876.) 

Where  a  person  having  a  right  of  way  over  the  land  of  another  purchases  How  right  of  way 
such  land,  the  right  of  way  is  extinguished  by  the  unity  of  seisin  and  pos-  wrtlnguUhed. 
session.    (Heigate  v.  9Villianu,  Noy,  R.  119.)     There  is,  however,  a  dis- 
tinction between  a  right  of  way  which  is  of  necessity  and  a  right  of  way  which 
is  merely  an  easement,  for  in  the  latter  case  it  is  not  extinguished  by  unity 
of  poasession.    (Smry  v.  Pigot,  8  Bulstr.  840 ;  Noy,  R.  84.) 

It  does  not  appear  to  have  been  decided  what  is  the  precise  period  re-  Pretuniptioii  as 
qutsite  to  extinguish  a  right  of  way  by  mere  non-user.  Lord  Tmterden  said,  !?J!?*'  *^'  '***** "' 
'*  One  of  the  general  grounds  of  a  presumption  is,  the  existence  of  a  state 
of  things,  which  may  most  reasonably  be  accounted  for,  by  supposing  the 
matter  presumed.  Thus  the  long  enjoyment  of  a  right  of  way  by  A.  to  his 
bouse  or  close,  over  the  land  of  B.,  which  is  a  prejudice  to  Uie  land,  may 
most  reasonably  be  accounted  for  by  supposing  a  grant  of  such  ri^ht  by  the 
owner  of  the  uind ;  and  if  such  ri^ht  appear  to  have  existed  m  ancient 
tiroes,  a  long  forbearance  to  exercise  it,  which  must  be  inconvenient  and  pre- 
judicial to  the  owner  of  tbe  house  or  close,  may  reasonably  be  accounted  for 
by  supposing  a  release  of  the  right  In  the  first  class  of  cases,  therefore,  a 
grant  of  the  right,  and  in  the  latter  a  release  of  it,  is  presumed."  (Doe  d« 
Pemtland  t.  HUder,  2  B.  ft  Aid.  791.)  Litttedale,  J.,  expressed  a  similar 
opinion.  He  said,  according  to  the  present  rule  of  law,  a  man  may  acquire 
a  rigbt  of  way  or  a  right  of  common  (except  indeed  common  appendant) 
upon  the  land  of  another  by  enjoyment ;  after  twenty  years*  adverse  enjoy- 
ment, the  law  presumes  a  grant  made  before  the  user  commenced  by  some 
person  who  had  power  to  grant;  but  if  the  party  who  had  acquired  the 
right  by  grant  ceased  for  a  long  period  of  time  to  make  use  of  the  privilege 

rinted  to  him,  it  may  then  be  presumed  that  he  has  released  the  right.  It 
said,  however,  that  as  he  can  only  acquire  the  right  by  twenty  years* 
enjoyment,  it  ought  not  to  be  lost  without  disuse  for  the  same  period ;  and 
that  as  eigoyment  for  such  a  lengh  of  time  is  necessary  to  found  a  pre- 
sumption  of  a  grant,  there  must  be  a  similar  non-user  to  raise  a  presumption  of 
a  release,  and  this  reason  may  perhaps  apply  to  a  right  of  common  or  of 
way.  {Moore  v.  Rawson,  8  B.  8r  C.  889.)  Although  the  grant  of  an  occu- 
pation way  cannot  be  presumed  from  a  user  of  less  than  twenty  years,  yet 
It  is  not  necessary,  in  order  to  destroy  the  right  to  such  an  easement,  that 
a  cesser  of  the  use  for  twenty  years  should  be  proved.  {Reg,  v.  Charley t  12 
Jur.  822,  Q.  B.;  12  Q.  B.  615.)  A  cesser  of  the  use  for  any  period  less  than 
twen^  years,  accompanied  by  an  act  clearly  indicative  of  an  intention  to 
abandon  the  right,  is  sufficient  to  destroy  such  an  easement  {lb.)  If  the 
owner  of  land  has  granted  to  an  individual  the  easement  of  an  occupation 
way  over  it,  then  the  subsequent  absolute  dedication  by  him  of  a  footway  to 
the  public,  in  the  same  place,  cannot  be  presumed,  without  also  presuming, 
or  proving  in  fact,  a  release  of  the  easement  by  the  individual ;  for  without 
the  release  the  owner  can  only  be  supposed  to  have  g^ven  what  he  himself 
had,  a  rigbt  of  user  not  inconsistent  with  the  easement  (76.)  In  order  to 
prove  a  grant  of  an  occupation  way  through  a  lane  to  the  defendant's'  pre- 
mises, he  offered  two  deeds,  which  purported  to  be  grants  by  the  owners  of 
tiie  soil  of  an  occupation  way  through  the  lane,  to  tenants  of  premises 
situated  on  the  opposite  side  of  the  lane  from  the  defendant's  premises :  it 
was  held,  that  the  deeds  were  wrongly  admitted  for  that  purpose.    {Ih.) 

It  was  laid  down  in  another  cas^  that  where  a  right  of  way  has  been  once 
established  by  clear  evidence  of  enjoyment,  it  can  be  defeated  only  by  dis- 
tinct evidence  of  interruptions  acquiesced  in  ;  an  unsuccessful  attempt  on 
the  part  of  the  occupiers  of  the  land,  over  which  the  way  ran,  from  time  to 
time,  to  interrupt  such  right,  will  not  be  sufficient  to  get  rid  of  it  (Harvie 
V.  Risers,  3  Bligb,  N.  S.  444—447.  See  12  Ves.  265  ;  Norbury  v.  Meade,  3 
Bligh,  211,  241.)  It  will  be  observed,  that  by  the  4tb  section  of  the  statute 
2  &  8  Will.  4,  c.  71,  (aa/e,p.  17,)  no  act  is  to  be  deemed  an  interruption^ 
unless  the  same  shall  have  been  acquiesced  in  for  one  year  after  the  party 
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interrupted  shall  haTe  notice  thereof,  and  of  the  person  making  or  autho- 
rising the  same  to  be  made.  A  prescriptive  right  of  way  to  a  public  tow- 
ing-path on  the  banks  of  a  navigable  tide-river,  is  not  destroyed  by  that 
part  of  the  river  adjoining  the  towing-path  having  been  converted  by  sta- 
tute into  a  floating  harbour,  although  such  towing-path  was  thereby  subject 
to  be  used  at  all  times  of  the  tide;  whereas  before  it  was  only  used  at  those 
times  when  the  tide  was  sufficiently  high  for  the  purposes  of  navigation ; 
and  such  prescription  is  not  destroyed  by  a  clause  in  the  statute  whereby 
the  undertakers  of  the  work  were  authorized  to  make  a  towing-path  over 
land,  comprising  the  towing-path  in  question,  on  paying  a  compensation  to 
the  owner  of  the  soil.    (/2e«v.  Tippet t,  3  B.  &  Aid.  193.) 

The  discontinuance  for  upwards  of  twenty  years  of  the  use  of  an  imme- 
morial right  of  way  to  a  close,  because  the  occupiers  had  a  more  convenient 
access  to  it  over  another  close,  is  not  evidence  of  an  intention  to  abandon 
the  right.  (  fVard  v.  Ward,  21  Law  J.,  Exch.  334.)  Aldenwh  B.,  observed 
in  this  case,  "  The  presumption  of  abandonment  cannot  be  made  from  the 
mere  &ct  of  non-user.  There  must  be  other  circumstances  in  the  case  to 
raise  that  presumption.  The  right  is  acquired  by  adverse  epjoyment  The 
non-user,  merefore,  must  be  the  consequence  of  something,  which  is  adverse  to 
the  user."  A  parol  agreement  for  the  substitution  of  a  new  way  for  an  old 
prescriptive  way,  and  the  consequent  discontinuance  to  use  the  old  high- 
way, aflbrd  no  evidence  of  the  abandonment  thereof.  {Lovell  v.  SmUh,  8 
C.  B.,  N.  S.  120.)  In  this  case  the  plaintiff,  having  a  right  of  way  by  pre- 
scription more  than  thirty  years  previously,  agreed  with  t1^  owner  and  occu- 
pier of  the  servient  tenement,  that  the  use  of  a  portion  of  that  way  should 
be  discontinued,  and  a  new  one  equally  convenient  substituted  for  it, 
tVUUt,  J„  said,  ''  I  do 'not  think  that  this  court  means  to  lay  down  that 
there  can  be  an  abandonment  of  a  prescriptive  easement  like  this,  without 
a  deed  or  evidence  from  which  the  jury  can  presume  a  release  of  it."  (lb, 
pp.  126,  127.) 
LoM  of  Tight  of  There  does  not  appear  to  be  any  direct  authority  to  show  whether,  if  the 
wavbyaltcfstUm  use  of  a  place,  to  and  from  which  a  way  is  by  express  words  reserved  at 
^^^St^^lmmA     F*nted,  be  completely  changed,  the  way  can  rtill  be  continued  to  be  used. 


whieli  itpsMtd.  Jj  |j^  \iteii  held,  that  if  a  man  has  a  right  of  way  to  a  close  called  A.,  he 
cannot  justify  using  the  way  to  go  to  A.  and  from  thence  to  another  close 
of  his  own  adjoining  to  A.  (1  Roll.  Abr.  391,  pL  3;  HoweUv.King,  1 
Mod.  191 ;  Lttwton  v.  Ward,  1  Ld.  Raym.  75 ;  and  1  Lutw.  111.)  It  seems, 
however,  that  an  alteration  of  the  substance  of  the  thing,  in  respect  of 
which  the  right  is  claimed  in  such  a  manner  as  to  occasion  any  injury  or 
prejudice  to  the  person  who  supplies  the  easement,  will  prevent  the  acqui- 
sition of  any  additional  right  of  easement.  ( See  LutirelN  cate,  4  Rep.  86.) 
In  trespass  quare  cknuumfregU  it  appeared  that  B.,  being  the  owner  of  the 
hcutinquo,  and  also  of  certain  other  land,  with  houses  and  a  stable,  loft  and 
diaise- house,  conveyed  to  A.  a  part  of  the  premises,  consisting  of  a  house 
and  land  comprehending  the  locut  in  quo,  reserving  to  himself,  his  heirs, 
&c,  occupiers  for  the  time  being  of  a  messuage,  (not  conveyed,)  a  right  of 
way  and  passage  over  the  loctu  tti  quo  to  a  stable  and  loft  over  the  same,  and 
the  space  or  opening  under  the  loft  and  then  used  as  a  wood-house,  and  to 
the  chaise-house  standing  on  the  side  of  the  locu*  in  quo  (the  stable,  loft, 
wood-house  and  chaise-house  not  being  conveyed),  and  also  the  use  of  the 
loeuMinquo  in  common  with  A.,  his  heirs,  &c,  and  their  tenants  for  the  time 
being,  it  being  expressed  to  be  the  intent  of  the  parties  that  the  whole  of 
the  yard  comprehending  the  locu*  in  quo  should  be  open  and  undivided,  as 
the  same  then  was,  and  be  used  in  common  by  the  occupiers  of  both  mes- 
suages as  the  tenants  thereof  had  been  accustomed  theretofore  to  use  them ; 
afterwards  B.  built  a  cottage  on  the  site  of  the  opening  under  the  loft :  it  was 
held,  1.  That  the  reservation  of  the  use  of  the  locut  in  quo  did  not  authorize 
B.  to  use  it  for  the  purpose  of  passing  to  the  cottage.  2.  That  the  reser- 
Yation  of  die  right  of  way  was  not  limited  to  a  right  of  passage  to  the  space 
■o  long  as  it  was  used  as  a  wood-house ;  but  gave  a  way  generally  to  the 
space  so  described  while  it  was  open.  3.  But  that  B.  was  not  entitled  to 
use  that  way  tot  the  purpose  of  passing  to  a  newly-erected  cottage  on  that 
space.    (Mian  v.  Gomme,  11  Ad.  &  £U.  769 ;  3  F.  &  Dav.  581.)    Dewnon, 
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C.  J.,  in  giring  judgment  said,  that  the  case  depended  upon  the  legal  effect 
of  the  reservation.  "  Upon  that  we  are  of  opinion  that,  under  the  terma  of 
this  deed,  the  defendant  is  not  entitled  to  have  the  right  of  way  claimed, 
hut  that  he  18  to  be  confined  to  the  use  of  a  way  to  a  place  which  should  be 
in  the  same  predicament  as  it  was  at  the  time  of  the  making  of  the  deed. 
We  do  not  mean  to  say  that  be  could  only  use  it  to  make  a  deposit  of  wood 
there,  for  we  consider  the  words  *  now  used  as  a  wood-house,'  merely  used 
for  ascertaioinr  the  locality  and  identity  of  the  place  called  a  space  or  open- 
ing under  the  Soft,  and  we  think  he  mieht  have  the  benefit  of  the  way  to 
make  a  deposit  of  any  artides,  or  use  it  in  any  way  he  pleased,  provided 
it  oontinoed  in  the  state  of  open  ground  ;  but  we  think  that  he  could  only 
use  it  for  purposes  which  were  compatible  with  the  ground  being  open,  and 
dwt  if  any  buildings  were  erected  upon  it,  it  was  no  longer  to  be  considered 
as  open  for  the  purpose  of  this  deed.  Suppose  that  this  piece  of  ground, 
instead  of  being  a  small  quantity,  had  been  a  field  of  many  acres,  and  that 
B.  had  sold  off  the  part  above  mentioned  to  the  plaintiff,  reserving  to  him- 
self this  right  of  way  to  the  land,  calling  it  a  field  then  in  pasture  or  in 
corn,  and  had  subsequently  filled  the  land  with  small  cottages,  or  had  built 
a  factory  or  established  gasworks,  it  surely  never  could  be  contended  that 
it  was  the  meaning  of  either  of  the  parties  to  the  deed  that  there  should  be 
a  riffht  of  way  over  the  yard  to  diose  buildings.  The  supposed  intention 
of  ue  parties  cannot  indeed  be  considered ;  and  it  can  only  be  determined 
by  the  instrument  itself  what  their  intention  was."  (J Hon  v.  Oomnu,  3 
Per.  &  Dav.  591 ;  11  Ad.  &  Ell  759 ;  see  Osbom  v.  TFim,  7  Carr.  &  P.  761.) 
Parke,  B.,  observed,  that  in  Alian  v.  Oomme,  **  a  more  strict  rule  was  laid 
down  than  he  diould  have  been  disposed  to  adopt,  fyr  it  was  said  that  the 
defendant  was  confined  to  the  use  of  the  way  to  a  place  which  should  be  in 
the  same  predicament  as  it  was  at  the  time  of  the  making  of  the  deed.  No 
doubt  if  a  right  of  way  be  granted  for  the  purpose  of  l^ing  used  as  a  way 
to  a  cottage,  and  the  cottage  is  changed  into  a  tan  yard,  the  right  of  way 
ceases ;  but  if  there  is  a  general  grant  of  all  ways  to  a  cottagre,  we  right  is 
not  lost  by  reason  of  the  cottage  being  altered."  {Henning  v.  Burnet,  8 
Excb.  192.) 

The  plaintiff,  being  owner  in  fee  of  some  land  partly  built  upon,  con- 
veyed to  the  defendant  a  dwelling-house,  with  a  coach-house  and  stable  at 
the  back  thereof,  and  a  field,  together  with  all  ways,  waters,  easements,  ftc, 
to  the  dwelling-house  and  field  belonging  or  usually  enjoyed  therewith,  with 
free  liberty  of  ingress,  egress  and  regress  for  the  defendant  with  cattle  and 
carriages  over  the  carriage  road  and  footpath  leading  to  the  said  dwelling, 
houses,  coach-houses  and  stables  in  the  occupation  of  F.  N.  and  the  defend- 
ant Previously  to  this  conveyance  a  private  road  was  used  for  carriages, 
cattle,  ftc,  from  the  turnpike  road  to  the  defendant's  coach-house  and 
stable,  and  field,  from  which  road  there  was  a  gate  into  the  field.  The  de- 
fendant afterwards  pulled  down  his  coach-house  and  stable,  and  built  a  wall 
across  the  private  road  near  their  former  site  (inclosing  a  portion  of  the  road 
which  had  been  conveyed  to  him  in  fiee),  and  he  also  opened  a  g^te  at  the 
further  comer  of  his  field  into  the  private  carriage  road,  which  he  used  in- 
stead of  the  former  gate,  and  drove  cattle  and  carriages  along  the  road  into 
the  field  and  back  again.  It  was  held,  that  the  defendant  was  liable  in  tres- 
pass, inasmuch  as  the  grant  of  all  ways  to  the  field  belonging  or  usually  en- 
joyed therewith  extended  only  to  the  user  of  the  way  as  it  existed  at  the  time 
of  the  grant  dirough  the  then  existing  gate,  Jind  the  express  grant  was  of  a 
right  of  way  to  the  dwelling-house,  coach-house  and  stable  only.  {Henning 
Y.Bmmei,S  Exch.  187.) 

A  company  and  the  defendant  each  purchased  lands  of  W.,  which  were  Right  of  way 
separated  by  a  road  over  which  a  right  of  way  was  reserved  to  each  (the  when  not  lost  by 
freehold  remaining  in  W.)  with  a  joint  obligation  to  repair.    In  the  con-  •ItsraUco. 
veyance  to  the  company  the  land  purchased  by  them  was  described  as  con- 
taining thirty-one  acres  or  thereabouts,  <*  which,  with  the  abuttals  and 
boundaries  thereof,  were  more  particularly  described  in  the  map  or  plan 
thereof  affixed  to  and  forming  part  of  the  conveyance,  togeUier  with  full 
and  free  liberty,  licence  and  authority  for  the  company,  their  successors 
and  assigns  and  tenants,  and  all  persons  coining  to  or  going  firom  the  same 
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lands  and  bereditamenta,  or  any  part  thereof,  to  use  and  enjoy,  with  horaet, 
carts  and  carriages,  or  on  foot,  jointly  or  in  common  with  others  the  person 
or  persons  for  the  time  being  entitled  to  the  like  liberties,  licences  and 
authorities  respectively,  the  roads  or  ways  leading  to  and  firom  the  same 
lands  and  hereditamenu  as  the  same  roads  or  ways  are  described  in  the  said 
map  or  plan."  At  the  time  of  conveyance  the  land  so  purchased  by  the 
company  was  separated  from  the  road  by  a  hedge,  in  which  were  two  gates, 
one  at  the  upper,  the  other  at  the  lower  end  of  the  road.  The  company 
removed  the  hedge  and  built  a  wall  with  two  gates  thereon,  both  at  the  same 
distance  from  the  spot  where  the  old  gates  had  stood.  The  defendant 
obstructed  the  access  to  these  new  g^tes  by  excavating  the  road  to  the 
depth  of  between  four  and  five  feeL  It  was  held,  that  the  defendant  was 
liable  to  an  action  at  the  suit  of  the  company,  for  that  whether  the  company 
was  justified  in  altering  the  position  of  the  gates  or  not,  the  company  was 
still  entitled  to  the  uninterrupted  use  of  the  way  as  granted  to  them. 
{South  Metropolitan  Ctmetery  Company  v.  Eden,  16  C.  B.  42.)  But  it  seems 
^at  the  grant  was  a  general  grant  of  a  right  of  way  along  the  road  and 
every  part  thereof  and  was  not  limited  to  a  way  through  the  old  gates. 

The  acquiring  a  right  of  way  by  the  public  does  not  destroy  a  previously- 
existing  right  of  way  over  the  same  line;  but  the  private  wav  must  be  pre- 
viously existing.  A  private  right  of  way  cannot  be  proved  by  evidence  of 
a  public  right  A  right  of  way  had  been  granted  in  1675 ;  there  was 
evidence  that  for  ten  vears  before  the  commencement  of  the  action  for 
obstructing  the  right  of  way,  that  part  of  the  way  had  become  public.  It 
was  held  unnecessary  to  state  in  the  declaration  that  such  part  had  become 
public  (Duncan  v.  touch,  6  Q.  B.  904.) 
StopplDf  ways  By  the  lOth  section  of  the  General  Inclosure  Act,  41  Geo.  S,  c  109, 

under  inclosars      ^Yke  commissioners  are  directed  to  set  out  private  roaiids ;  and  by  the  II th 
*°^*  section  of  that  act  it  is  declared  that  all  roads,  ways  and  paths,  over,  through 

and  upon  such  lands  and  grounds,  which  shall  not  be  set  out,  shall  be  ex- 
tinguished. But  where  a  private  inclosure  act  does  not  vary  the  terms  of 
the  above  act,  if  the  commissioners  in  their  award  do  not  notice  a  road 
running  over  the  inclosed  lands,  it  is,  by  the  operation  of  that  act,  extin- 
guished, and  the  proprietor  of  the  lands  over  which  it  runs  may  stop  it  up.- 
Thus  it  was  held,  that  a  plaintiff',  to  whom  an  allotment  was  made  by  a 
commissioner  under  an  inclosure  act,  of  land  over  which  the  defendants  had 
a  private  right  of  way  before  the  passing  of  the  act,  but  which  was  noticed 
or  described  amongst  those  set  out  by  the  commissioner,  might  justify  the 
stopping  up  of  such  way,  although  the  award  contained  no  declaration  that 
the  road  in  question  was  stopped  up.  (  fVhite  v.  JUevet,  2  B.  Moore,  28.) 
As  to  the  construction  of  local  inclosure  acts  giving  powers  to  stop  up  roads, 
see  Logan  v.  Burton,  5  B.  &  Cr.  518;  S.  a,  8  Dowl.  &  Ryl.  299;  Harber 
V.  Rand,  9  Price,  68 ;  Rex  v.  Inhabitantt  qf  Ha^ld,  4  Ad.  &  EIL  156.  As 
to  stopping  up  and  turning  highways  under  inclosure  acts,  see  Shelford  on 
the  Law  of  Highways,  pp.  212 — 219,  8rd  ed.  Where  commissioners  had 
no  power  under  the  particular  or  general  inclosure  act  to  stop  up  a  way  over 
old  iucloeures,  but  did  not  by  their  award  set  out  any  new  way  over  the 
waste  lands  inclosed,  it  was  held,  that  an  old  footway  passing  from  a  public 
highway  over  wastes  to  old  inclosures,  into  another  public  highway,  still 
existed  as  it  formerly  did  over  the  waste  lands,  and  over  the  old  inclosures 
into  the  public  highway.     {Thackrah  v.  Seymour,  1  Cr.  &  Mees.  18.) 

A  private  right  of  way  over  wasto  land,  or  a  line  between  two  points,  is 
not  necessarily  a  right  over  every  part  of  the  land,  and  the  owner  of  the 
soil  may  inclose  on  each  side  of  it,  if  the  way  can  be  substantially  used  as 
conveniently  as  before  the  inclosure.  {Hutton  v.  Hamboro,  2  F.  &  F.  218.) 
The  10th  and  11th  sections  of  the  stat.  41  Geo.  3,  c.  109,  do  not  extin- 
guish a  right  to  take  water  from  a  well  which  the  inhabitants  of  a  parish 
had  immemorially  exercised  before  an  inclosure  act  upon  land  formerly 
common  which  had  been  inclosed,  although  the  ancient  way  to  the  well 
which  existed  before  the  inclosure  had  been  extinguished  under  it  (Race 
V.  H'ard,  7  Ell.  &  Bl  884.) 

It  is  an  elementary  rule  in  pleading,  that  when  a  itato  of  facts  is  relied 
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OB,  it  18  enough  to  aUege  it  simply  without  setting  out  the  suhordinate  facts 
which  are  the  means  of  producing  it,  or  the  evidence  sustaining  the  allega- 
tion. Thus,  in  a  case  very  familiar,  if  a  trespass  be  justified  by  a  plea  of 
highway,  the  {>]eader  never  states  how  the  locus  in  quo  became  a  highway  i 
and  if  the  plaintiffs  case  is  that  a  locus  in  quo,  by  an  order  of  justices, 
award  of  inclosure  commissioners,  local  act  of  parliament,  or  any  other 
lawful  means,  had  ceased  to  be  such  at  the  time  alleged  in  the  declaration, 
he  simply  puts  in  issue  the  fact  of  its  being  a  highway  at  that  time,  without 
alleging  the  particular  mode  by  which  he  intends  to  show,  in  proof,  that  it 
had  before  then  ceased  to  be  such.  (  Williams  v.  micox,  8  Ad.  &  Ell.  331.) 
In  all  cases  for  disturbance  of  a  way,  the  obstruction  ought  to  be  charged  in 
tiie  pleadings  in  the  thing  itself  to  which  the  party  has  a  right,  and  if 
charged  generally,  the  declaration  would  be  bad.  Much  more  then,  when 
the  mode  of  the  obstruction  is  stated,  and  that  not  in  the  thing  where  the 
i^t  U  claimed.  {Tebbutt  v.  Selby,  1  Nev.  &  P.  717 ;  6  Ad.  &  Ell.  786.) 
Where  in  an  action  for  wrongfully  stopping  up  a  wa^  the  precise  locality 
of  the  way  is  material  to  the  defence,  the  defendant  is  bound  to  show  it  in 
his  pleadings.  (Ellism  v.  Res,  3  Per.  &  D.  391 ;  11  Ad.  &  EU.  665.) 
Where  in  an  action  of  trespass  for  disturbing  a  right  of  way  the  plaintiff 
averred  that  die  defendant  used  and  enjoyed  the  right  of  way  mentioned  in 
the  plea,  but  that  he  did  so  under  the  plaintiff's  leave  and  licence,  the 
plaintiff  is  bound  to  show  a  licence  co-extensive  with  the  right  claimed  in 
the  plea,  and  admitted  by  the  replication.  (Colchester  v.  Roberts,  4  Mees. 
&  W.  769.)  By  an  inclosure  act,  it  was  enacted,  that  all  ways  over  a  certain 
field,  called  West  Field,  allotted  to  B.,  should  be  extinguished  from  the 
time  of  the  making  and  completion  of  a  new  road,  as  therein  directed,  with 
a  proviso  that  nothing  in  the  act  should  extend,  or  be  construed  to  extend, 
to  deprive  A.,  hb  heirs  or  assigns,  or  his  or  their  agents,  &c.,  of  the  right 
of  ingress,  egrevs,  and  regress,  to  and  from  a  watercourse,  for  the  purpose  of 
rebuilding,  repd!iring,  opening  or  shutting  the  sluices  thereon,  or  to  cleanse 
the  same :  it  was  held,  that  this  reserved  to  A.  his  right  of  way  unimpaired 
over  West  Field,  for  the  purposes  mentioned  in  the  act.  (Adeane  v.  Mort^ 
lock,  7  Scott,  189;  5  Bing.  N.  C.  236 ;  3  Jur.  105.) 

An  ancient  public  bridle  way  existed  for  the  greater  part  undefined  over 
common  inclosed  land,  the  remaining  part  being  through  old  inclosures. 
By  an  award  of  inclosure  commissioners,  under  a  local  act,  the  road  was 
altered  in  some  parts,  and  defined  throughout  within  narrow  limits,  was  set 
out  as  "  one  public  and  bridle  road  and  private  carriage  road  for  the  use" 
of  certain  private  individuals  named  in  the  award,  and  to  be  kept  in  repair 
by  them.  No  order  of  iustices  for  stopping  up  or  diverting  the  old  road  or 
certificate  of  the  sufficiency  of  the  new  road  had  been  obtained :  it  was 
held,  that  the  award  did  not  operate  under  the  General  Inclosure  Act,  41 
Geo.  3,  c  109,  as  a  diversion  or  stopping  up  of  the  public  bridle  road  and 
setting  out  of  a  new  one,  but  that  the  public  had  the  same  right  of  passage 
as  before,  and  therefore  that  the  parish  in  which  the  road  lay  remained 
liable  to  do  such  repairs,  as  were  requisite  to  maintain  it  a  public  bridle 
road.  {Reg.  v.  Cricklade,  14  Q.  B.  735;  19  Law  J.,  M.  C.  169,  Q.  B.;  14 
Jur.  690.    See  Gwyn  v.  Hardwicke,  1  H.  &  N.  49 ;  25  L.  J.,  M.  C.  97.) 

An  action  on  the  case  lies  for  the  disturbance  of  a  right  of  way,  created  Action  for  dlt- 
either  by  reservation,  grant  or  prescription ;  (Com.  Dig.  Action  on  the  Case  turbanoeof  wsjrs, 
for  Disturbance,  (A.  2);  1  Roll.  Abr.  109;)  and  such  disturbances  mav  be 
either  by  absolutely  stopping  up  the  way,  or  by  ploughing  up  the  land 
through  which  the  way  passes  (2  Roll.  Abr.  140),  or  by  damaging  the  way 
with  carriages,  so  that  it  is  of  no  use.  {Loughton  v.  JVard,  I  Lutw.  111.) 
But  such  action  will  not  lie  for  the  disturbance  of  a  highway,  unless  the 
plaintiff  has  sustained  some  special  damage.  (Co.  Litt.  56  a ;  5  Rep.  73  a ; 
2  Bing.  263,  266  ;  Rose  v.  Oroves,  5  Man.  &  G.  613  ;  Dobson  v.  BUickmore, 
9  Q.  B.  1002 ;  Blagrave  v.  Bristol  Waterworks  Company,  1  H.  &  N.  369.) 

The  Railway  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20,  s.  53, 
takes  away  the  common  law  right  of  action  for  an  interference  under  the 
powers  of  a  railway  company  with  a  private  right  of  way,  except  when 
special  damage  has  been  sustained.  ( Watkins  v.  Great  Northern  Railwatf 
Company,  16  Q.  B.  961 ;  20  Law  J.,  Q.  B.  391.) 
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In  an  action  of  trespass  for  breaking  the  plaintiff's  clo«e»  which  was  set 
out  by  abuttaU,  and  pulling  down  certain  posts  and  bars  then  standing 
thereon,  the  defendants  pleaded  that  there  was  a  public  footway  o?er  the 
said  close,  and  that  the  defendants,  because  the  posts  and  bars  obstructed 
the  footway,  pulled  them  down.  The  replication  traversed  the  public  foot* 
way :  it  was  held,  that  on  these  pleadings  the  defendants  were  entitled  to  a 
verdict  on  proving  a  right  of  footway  over  any  part  of  the  close,  and  were 
not  bound  to  prove  a  right  of  way  over  the  spot  where  the  posts  and  bars 
stood.  (fVebber  v.  i^xu-ket,  10  Mees.  8c  W.  485;  12  Law  J.  (N.  S.)  41. 
See  fFood  v.  Wedgewood,  1  C.  B.  273.) 

In  an  action  of  trespass  for  breaking  and  entering  the  plaintiff's  dose, 
called,  &C.,  and  cutting  down  and  prostrating  100  yards  of  his  rails  there 
standing,  the  defendants  pleaded  a  public  right  of  way  over  the  close,  and 
that  they  were  using  the  said  way,  and  because  the  said  rails  were  wrong- 
fully erected  upon,  and  standing  in  and  obstructing  the  said  way,  they 
prostrated  the  same,  &c.,  which  are  the  same  supposed  trespasses,  &o. 
The  replication  was,  that  the  said  rails  were  not  standing  in  the  said  way, 
in  manner,  &c.  Issue  was  taken  thereon.  The  defendants  had  cut  down 
some  rails  of  the  plaintiff  standing  on  a  public  highway  in  the  close  de- 
scribed, and  other  rails  belonging  to  him,  which  were  in  the  same  close  and 
not  on  the  highway.  It  was  held,  that  the  plaintiff  could  not  recover;  for, 
by  taking  issue  on  a  plea  which  restricted  the  matter  of  dispute  to  the  high- 
way, he  had  excludea  himself  from  proof  as  to  rails  in  any  other  part  of  the 
close;  and,  to  recover  for  these,  he  should  have  new  assigned.  (Brace- 
girdU  V.  Peacock,  8  Q.  B.  174.) 

A  public  thoroughfare  was  stopped,  wherebv  the  plaintiff,  a  bookseller, 
whose  shop  was  in  the  thoroughfare,  suffered  a  loss  of  custom :  it  was  held 
sufficient  special  damage  to  entitle  him  to  his  action  on  the  case.  (  fVilks 
V.  Hunger/mrd  Market  Company,  2  Scott,  446  ;  2  Bing.  N.  C.  281 ;  1  Hodges, 
281.)  In  Iveton  v.  Moore,  I  Lord  Raym.  186,  it  was  held,  that  the  prevent- 
ing of  colliers  from  coming  to  a  colliery  by  obstructing  a  public  highway, 
by  which  the  benefit  of  Sie  colliery  was  lost,  was  such  a  damage  as  would 
enable  a  man  to  maintain  an  action  for  the  nuisance.  (See  Rote  v.  MUes, 
4  Maule  &  S.  101 ;  Rose  v.  Groves,  5  Mann.  &  G.  620,  post,) 
Liability  of  Where  an  owner  of  the  soil  permits  others  to  pass  over  it,  he  is  liable 

owner  ror  for  an  accident  caused  by  the  negligence  of  himself  or  his  servants  to 

negligeaoe.  a  person  lawfully  availing  nimself  of  such  permission,  though  he  would  not 

be  liable  for  an  accident  caused  by  the  ordinary  risks  attaching  to  the 
nature  of  the  place,  or  the  business  there  carried  on.  (Gallagher  v. 
Humphrey,  10  W.  R.  664.) 

An  owner  of  land  having  a  private  road  for  the  use  of  persons  coming  to 
his  house,  gave  permission  to  a  builder  who  was  engaged  in  building  on  the 
land  to  place  materials  upon  the  road.  The  builder  availed  himself  of  such 
permission,  by  placing  a  quantity  of  slates  there  in  such  a  manner  that  the 
plaintiff  in  using  the  road  sustained  damage :  it  was  held  that  the  builder 
was  liable  to  an  action.  ( Ofrby  v.  Hill,  4  C.  B.  ( N.  S.)  556 ;  4  Jur.  (N.  S.) 
512 ;  27  Law  J.,  C.  P.  218 ;  Belch  v.  Smith,  7  H.  &  N.  736.) 
Action  by  levtr-  A  reversioner  cannot  maintain  an  action  on  the  case  against  a  stranger 
for  merely  entering  upon  his  land  held  by  a  tenant  on  lease,  though  the 
entry  be  made  in  exercise  of  an  alleged  right  of  way,  such  an  act  during  the 
tenancy  not  being  necessarily  inj uncus  to  the  reversioner ;  for,  in  order  to 
entitle  a  reversioner  to  maintain  an  action  on  the  case  against  a  stranger, 
he  must  allege  in  his  count,  and  prove  at  the  trial,'an  actual  iqjury  to  his 
reversionary  interest  (Baxter  v.  Taylor,  4  B.  &  Ad.  72 ;  S.  C,  1  Nev.  & 
M.  1 1.  See  Jackson  v.  Pesked,  1  Maule  &  S.  234 ;  Jlston  v.  Scales,  2  Moore 
&  Scott,  5.)  A  reversioner  cannot  sue  for  the  obstruction  of  a  right  of  way, 
unless  the  obstruction  be  such  as  either  permanently  injures  the  estate,  or 
operates  in  denial  of  the  right.  (Hopwood  v.  Scholfield,  2  M.  8c  Rob.  34. 
See  Young  v.  Spencer,  10  B.  &  Cr.  145.)  A  declaration  in  case  by  a  rever- 
sioner alleged  that  the  plaintiff  was  entitled  to  a  right  of  way  for  his  tenants 
over  a  certain  close  of  the  defendant,  and  charged  tHat  the  defendant  wrong, 
fully  locked,  chained,  shut  and  fastened  a  certain  gate,  standing  in  and 
across  the  way,  and  wrongfully  kept  the  same  so  locked,  &c.,  and  thereby 
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olttrocted  the  way,  and  that  by  means  of  tbe  premises  the  plaintiff  was 
izgored  in  bis  reyersionary  estate :  it  was  held,  on  motion  in  arrest  of  judg- 
ment, that  the  declaration  was  sufficient,  inasmuch  as  such  an  obstruction 
might  occasion  injury  to  the  reversion,  and  it  must  be  assumed  after  verdict 
that  evidence  to  that  effect  had  been  given.  (Kidgill  v.  Moor,  9  C.  B.  364.) 
If  a  road,  when  made,  was  such  as  was  authorized  by  a  reservation  in  a 
lease,  the  intention  to  use  it  for  a  purpose  not  authorized  is  no  ground  for 
an  action  by  the  reversioner,  though,  if  the  intent  were  carried  into  effect, 
the  tenant  in  possession  may  be  entitled  to  bring  an  action  of  trespass. 
(Durhtnm  and  Sunderland  Railway  Company  v.  Walker,  2  Q.  B.  940.) 

In  the  Schedule  to  the  Common  Law  Procedure  Act,  15  &  16  Vict  c.  76,  Forms  of  p]es4- 
the  following  forms  of  pleading  are  given :  '*  That  the  defendant,  at  the  time  ^'^^ 
of  the  alleged  trespass,  was  possessed  of  land,  the  occupiers  whereof,  for 
twenty  years  before  this  suit,  enjoyed,  as  of  right  and  without  interruption, 
a  way  on  foot  and  with  cattle  from  a  public  highway  over  the  said  land  to 
the  said  land  of  the  defendant,  and  from  the  said  land  of  the  defendant  over 
the  said  land  of  the  plaintiff  to  the  said  public  highway,  at  all  times  of 
the  year,  for  the  more  convenient  occupation  of  the  said  land  of  the  defend- 
ant, and  that  the  alleged  trespass  was  a  use  by  the  defendant  of  the  said 
way."  The  form  of  replication  to  the  above  plea  is,  '*  That  the  occupiers  of 
die  said  land  did  not  for  twenty  years  before  this  suit  enjoy,  as  of  right  and 
without  interruption,  the  alleged  way." 

Where  the  lessees  of  a  colliery  had  agreed  to  grant  to  the  lessees  of  a  I^jtmetioa. 
neighbouring  colliery  licence  to  use  a  right  of  way  enjoyed  by  the  former, 
and  the  owner  of  the  first  colliery  had  granted  to  the  second  lessees  the  same 
right  of  way  during  a  term  of  years,  and  afterwards  by  assigpnment  from  the 
first  lessees  became  possessed  of  the  first  colliery  and  the  right  of  way,  an 
injunction  was  granted  to  restrain  him  from  removing  the  materials  and  de- 
stroying the  way.    (Nevmareh  v.  Brandling,  3  Swanst.  99.) 

It  was  stipulated  by  an  agreement  between  the  parties  to  a  suit  that  the 
plainti^  his  heirs  and  assigns,  should  have  full  ana  free  permission  **  to  use 
at  all  times  the  roads  and  ways  in  and  through  the  defendant's  estate." 
There  were  two  roads  traversing  the  estate,  at  a  further  extremity  of  which, 
where  his  land  terminated,  certain  ezistinsr  obstructions  were  continued  by 
the  defendant,  so  that  the  plaintiff,  whilst  he  had  the  use  of  the  roads  over 
the  estate,  could  not  pass  beyond  it  An  injunction  was  granted  to  restrain 
the  defendant  from  making  and  continuing  the  obstruction  at  the  extremity 
of  his  land.    {PhilUpt  v.  Treeby,  8  Jur.,  N.  S.  999.) 

A  canal  act  empowered  the  proprietors  of  mines  and  their  lessees  to  make 
railways  or  roads  across  the  lands  of  other  persons  intervening  between  the 
mines  and  the  canal  to  convey  their  minerals  to  the  canaL  In  1843,  an 
agreement  was  entered  into  between  the  lessees  of  coal  mines  and  the  owners 
of  intervening  lands  to  make  a  tramroad  across  them  subject  to  an  annual 
rent  of  6L  6m.  The  lessees  afterwards  abandoned  the  tramroad,  and,  without 
any  consent  except  that  of  the  tenant,  made  a  railroad  across  the  lands  in  a 
different  direction  from  the  tramroad.  They  also  erected  an  engine-house^ 
for  which  they  subsequently  agreed  with  the  mortgagee  in  possession  to  pay 
an  additional  rent  of  1/.  15#.  The  defendant  subsequently  became  owner  of 
the  lands,  and  gave  notice  to  the  lessees  that  he  should  require  an  annual 
payment  of  S5L,  and  the  lessees  refusing  to  pay  that  sum  he  gave  them 
notice  to  cease  the  use  of  the  railway,  and  subsequently  he  took  up  the  rails. 
Upon  a  bill  filed  by  the  lessees,  it  was  held,  that  the  defendant  was  bound 
by  the  agreement  and  the  acts  of  his  predecessors,  that  the  abandonment  of 
the  tramroad  for  a  railway  had  not  affected  the  rights  of  the  parties,  that  the 
defendant  was  not  justified  in  taking  up  the  rails,  and  that  the  plaintifis 
were  entitled  to  restore  them,  the  defendant  being  answerable  in  damages 
for  the  loss  sustained  by  the  plaintifis.  {Mold  v.  Wkeaicrrfty  27  Beav.  510 ; 
6  Jur.,  N.  S.  2.) 

Since  the  act  25  &  26  Vict  c.  42,  the  Court  of  Chancery  refused  an  in- 
junction in  respect  of  a  footway,  and  made  a  reference  to  chambers  to  ascer- 
tain the  amount  of  damages.  (Wedmore  v.  Mayor,  ^,  qf  Britiol,  7  L.  T., 
N.  S.  459.) 
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6,  OF  WATERCOURSES. 

Mature  of  the  The  right  of  conducting  water  through  one  estate  for  the  uie  and  conve- 

light  to  wftter.  nience  of  an  adjoining  estate,  is  an  incorporeal  hereditament  of  the  class  of 
easements,  or  a  prspdial  service,  which  was  known  to  the  civilians  under  the 
name  of  service  aqua  ductus  (Domat's  Civil  Law,  L.  1,  T.  12),  and  is  of  use 
when  Seius  has  a  scarcity  of  water,  and  requires  it  for  watering  his  cattle,  or 
his  lands,  or  for  making  his  mill  go,  or  for  any  other  such  advantage  to  his 
ground.    (2  Frederican  Code,  144.) 

In  JctoH  V.  Blundell,  13  Mees.  &  W.  348,  349,  the  court  considered  the 
following  to  be  a  correct  exposition  of  the  law  as  laid  down  in  Maton  v.  Hill, 
5  B.  &  Ad.  1 ;  2  Nev.  &  M.  747 ;  and  subsuntially  declared  by  Sir  John 
Leach,  V.  C,  in  Wright  v.  Howard,  1  Sim.  &  S.  190.  The  rule  of  law  which 
governs  the  enjoyment  of  a  stream  flowing  in  its  natural  course  over  the 
surface  of  land  belonging  to  diflTerent  proprietors  is  well  established;  each 
proprietor  of  the  land  has  a  right  to  the  advantage  of  the  stream  flowing  in 
Its  natural  course  over  his  land,  to  use  the  same  as  he  pleases,  for  any  pur- 
poses of  his  own,  not  inconsistent  with  a  similar  right  m  the  proprietors  of 
the  land  above  or  below  ;  so  that  neither  can  the  proprietor  above  diminish 
the  quantity  or  ii^'ure  the  quality  of  the  water  which  would  naturally  descend, 
nor  can  any  proprietor  below  throw  back  the  water  without  the  licence  or 
the  grant  of  the  proprietor  above.  The  principles  upon  which  the  right  to 
the  use  of  water  depends,  were  thus  expressed  by  Sir  /.  Leach,  V.  C,  in  a 
luminous  judgment : — "  Prima  fade,  the  proprietor  of  each  bank  of  a  stream 
is  the  proprietor  of  half  the  land  covered  by  the  stream,  but  there  is  no 
property  in  the  water.  Every  proprietor  has  an  equal  right  to  use  the 
water  which  flows  in  the  stream ;  and  consequently  no  proprietor  can  have 
the  right  to  use  the  water  to  the  prejudice  of  any  other  proprietor,  without 
the  consent  of  the  other  proprietors,  who  may  be  affected  by  his  operations. 
No  proprietor  can  either  diminish  the  quantity  of  water,  which  would  other- 
wise descend  to  the  proprietors  below,  nor  throw  the  water  back  upon  the 
proprietors  above.  Every  proprietor  who  claims  a  right  either  to  throw  the 
water  back  above,  or  diminish  the  quantity  of  water  which  is  to  descend 
below,  must,  in  order  to  maintain  his  claim,  either  prove  an  actual  grant  or 
licence  from  the  proprietors  affected  by  his  operations,  or  must  prove  an  un- 
interrupted enjoyment  of  twenty  years ;  which  term  of  twenty  years  is  now 
adoptea,  upon  a  principle  of  general  convenience,  as  affording  conclusive 
presumption  of  a  grant"  (Wright  v.  Howard,  1  Sim.  &  Stu.  203;  the 
foregoing  remarks  were  adopted  by  Lord  Tenterden,  C.  J.,  Mason  v.  Hill,  8 
B.  &  Ad.  312,  313 ;  and  see  5  B.  &  Ad.  18 ;  Ennor  v.  Barwell,  2  Giff.  426, 
427.) 

The  grround  and  origin  of  the  law  which  governs  streams  running  in  their 
natural  course  would  seem  to  be  this,  that  the  right  ei^oyed  by  the  several 
proprietors  of  the  lands  over  which  they  flow  is,  and  alwa^  has  been,  public 
and  notorious :  that  the  enjoyment  has  been  long  continued — ^in  ordinary 
cases,  indeed,  time  out  of  mind— and  uninterrupted;  each  man  knowing 
what  he  receives  and  what  has  always  been  received  from  the  higher  lands, 
and  what  he  transmits  and  has  always  been  transmitted  to  the  lower.  The 
rule,  therefore,  either  assumes  for  its  foundation  the  implied  assent  and 
agreement  of  the  proprietors  of  the  different  lands  from  all  ages,  or  perhaps 
it  may  be  considered  as  a  rule  of  positive  law  (which  would  seem  to  be  the 
opinion  of  Fleta  and  of  Blaekstone),  the  origin  of  which  is  lost  by  the  pro- 
gress of  time ;  or  it  ma^  not  be  unfitly  treated,  as  laid  down  by  Mr.  Justice 
Story,  in  his  judgment  in  the  case  of  TyUr  v.  Wilkinson,  4  Mason's  American 
Rep.  401,  in  the  courts  of  the  United  States,  as  *'  an  incident  to  the  land ; 
and  that  whoever  seeks  to  found  an  exclusive  use,  must  establish  a  rightful 
appropriation  in  some  manner  known  and  admitted  by  the  law."  {Per 
Tindal,  C.  J.,  in  Jcton  v.  Blundell,  13  Mees.  &  W.  349,  350.) 

In  Prescott  v.  PhilUps,  cited  6  East,  213 ;  5  B.  &  Ad.  23  ;  2  Nev.  &  Man. 
747,  it  was  ruled,  *'  that  nothing  short  of  twenty  years'  undisturbed  posses- 
sion of  water  diverted  from  the  natural  channel,  or  raised  by  a  weir,  could 
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giye  a  party  an  adrerse  right  against  those  whose  lands  lay  lower  down  the 
stream,  and  to  whom  it  was  injurious ;  and  that  a  possession  of  above  nine- 
teen  years,  which  was  shown  in  that  case,  was  not  sufficient"  (See  Cox  v. 
Mntthtw%t  1  Ventr.  237,  cited  5  B.  &  Ad.  25.)  For  the  imporunt  alterations 
which  hare  been  made  on  this  subject  by  stat  2  &  8  Will.  4,  c.  71,  ss.  2,  4, 
6,  6,  8,  see  onfe,  pp.  6,  17,  21,  25,  27.  It  seems  to  be  a  correct  proposition 
of  law,  that  the  possessor  of  land  through  which  a  natural  stream  runs  has 
a  ri^t  to  the  advantage  of  that  stream  flowing  in  its  natural  course,  and  to 
use  tt  when  he  pleases  for  any  purposes  of  his  own,  not  inconsistent  with  a 
similar  right  in  the  proprietors  of  the  land  above  and  below ;  that  neither 
can  any  proprietor  above  diminish  the  quantity  or  injure  the  quality  of  the 
water  which  would  otherwise  descend,  nor  can  any  proprietor  below  throw 
back  the  water  without  his  licence  or  grant ;  and  that  whether  the  loss  by 
diversion  of  the  general  benefit  of  such  a  stream  be  or  be  not  such  an  injury 
in  point  of  law  as  to  sustain  an  action  without  some  special  damage,  yet  as 
soon  as  tlie  proprietor  of  the  land  has  applied  it  to  some  purpose  of  utility, 
or  is  prevented  from  so  doing  by  the  diversion,  he  has  a  right  of  action 
against  the  person  diverting.      (See  Wood  v.  Waud,  13  Jur.  472,  po$t.) 

The  converse  proposition,  that  the  right  to  flowing  water  is  publici  Jttris, 
and  that  the  first  person  who  can  get  possession  of  the  stream  and  apply  it 
to  a  good  purpose  has  a  good  title  to  it  against  all  the  world,  including  the 
proprietor  of  the  lands  below,  who  has  no  right  of  action  against  him  unless 
such  proprietor  has  already  applied  the  stream  to  some  useful  purpose  also, 
with  which  the  diversion  interferes,  and  in  default  of  his  having  done  so, 
may  altogether  deprive  him  of  the  benefit  of  the  water,  is  said  to  have  origi- 
nated in  a  mistaken  view  of  the  principles  laid  down  in  Bealey  v.  Shawt  6 
East,  208;  Saunders  v.  Newman,  1  B.  &  Aid.  258  ;  WilliamM  v.  Morland,  2 
B.  &  C.  913.  in  WilliamM  v.  Morland,  (2  B.  &  C.  910,)  Bayley,  J.,  said, 
**  Flowing  water  is  originally  pubUei  juris.  So  soon  as  it  is  appropriated  by 
an  individual,  his  right  is  go- extensive  with  the  beneficial  use  to  which  he 
appropriates  it:  subject  to  that  right,  all  the  rest  of  the  water  remains 
pubHei  juris.  The  party  who  obtains  a  right  to  the  exclusive  enjoyment  of 
the  water,  does  so  in  derogation  of  the  primitive  right  of  the  public"  In 
Liggins  v.  Inge,  (7  Bing.  692,)  Tindal,  C.  J.,  said,  **  Water  flowing  in  a 
stream,  it  is  well  settled  by  the  law  of  England,  is  publici  juris.  By  the 
Roman  law,  running  water,  light,  and  air,  were  considered  as  some  of  those 
things  which  were  res  communes,  and  which  were  defined,  things  the  property 
of  which  belongs  to  no  person,  but  the  use  to  all.  And,  by  the  law  of 
England,  the  person  who  first  appropriates  any  part  of  this  water  flowing 
through  hia  land  to  his  own  use,  has  tne  right  to  the  use  of  so  much  as  he 
then  appropriates  against  any  other."  (See  2  Black.  Comm.  14;  Bealey  v. 
Shaw,  6  East,  208.)  Lord  Denman,  C.  J.,  however,  said,  *'  that  none  of 
these  dietOf  when  properly  understood  with  reference  to  the  cases  in  which 
they  were  cited,  and  the  original  authorities  in  the  Roman  law,  firom  which 
the  position  that  water  is  publici  juris  is  deduced,  ought  to  be  consi- 
dered as  authorities  that  the  first  occupier  or  first  person  who  chooses  to 
appropriate  a  natural  stream  to  a  useful  purpose  has  a  title  against  the 
owner  of  land  below,  and  may  deprive  him  of  the  benefit  of  the  natural  flow 
of  water."  {Mason  v.  Hill,  5  B.  &  Ad.  23.)  His  lordship,  after  citing  from 
the  Roman  law,  2  Inst.  tit.  1,  s.  1 ;  Dig.  book  43,  tit.  13,  13,  s.  4,  proceeded 
thus,  '*  From  these  authorities,  it  seems  that  the  Roman  law  considered 
running  water,  not  as  a  bonum  vacans,  in  which  any  one  might  acquire  a 
property,  but  as  public  or  common,  in  this  sense  only,  that  all  might  drink 
It,  or  apply  it  to  the  necessary  purposes  of  supporting  life;  and  that  no  one 
bad  any  property  in  the  water  itself,  except  in  that  particular  portion  which 
he  might  have  abstracted  from  the  stream,  and  of  which  he  had  the  posses- 
lion,  and  during  the  time  of  such  possession  only.  We  think  that  no  other 
interpretation  ought  to  be  put  upon  the  passage  in  Blackstone  (2  Bl.  Com. 
14),  and  that  the  dicta  of  the  learned  judges  above  referred  to,  in  which 
water  is  said  to  be  publici  juris,  are  not  to  be  understood  in  any  other  way 
than  this  sense ;  and  it  appears  to  us  that  there  is  no  authority  in  our  law, 
nor,  as  far  as  we  know,  in  the  Roman  law  (which,  however,  is  no  authority 
in  ours),  that  the  first  occupant,  though  he  may  be  the  proprietor  of  the 
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land  above,  has  any  right  by  divertiog  the  stream  to  deprive  the  owner  of 
the  land  below  of  the  apecial  benefit  and  advantage  of  the  natural  flow  of 
water  therein.  (Moicn  v.  Hillt  5  B.  &  Ad.  24.)  See  Jrkwrighi  v.  Gell  (S 
Mees.  &  W.  220),  where  Parke,  B.,  said,  '*  The  object  of  the  judffment  in 
Mason  v.  Hill  was  to  set  right  the  mistaken  notion  which  had  got  abroad  in 
consequence  of  ceruin  dieia  in  WUUamt  v.  Morland  (2  B.  &  C.  910),  that 
flowing  water  is  jmbUeijurU,  and  that  the  first  occupant  of  it  for  a  beneficial 
purpose  may  appropriate  it." 

The  right  to  have  the  stream  to  flow  in  its  natural  state,  without  diminu- 
tion or  alteration,  is  an  incident  to  the  property  in  the  land  through  which 
it  passes ;  but  flowing  water  is  publicijuritf  not  in  the  sense  that  it  is  a  bonum 
vaeans,  to  which  the  first  occupant  may  acquire  an  exclusive  right,  but  diat 
it  is  public  and  common  in  this  sense  only,  that  all  may  reasonably  use  it 
who  nave  a  ri^ht  of  access  to  it ;  that  none  have  any  property  in  die  water 
itself,  except  in  the  particular  portion  which  he  may  choose  to  abstract  firom 
the  stream  and  take  into  his  possession,  and  that  during  the  time  of  his  pos- 
session only.  But  each  proprietor  of  the  adjacent  land  has  a  right  to  the 
Mn{fhtct  of  the  stream  of  water  which  flows  through  it. 

This  right  to  the  benefit  and  advantages  of  the  water  flowing  past  his 
land  is  not  an  absolute  and  exclusive  right  to  the  flow  of  all  the  water  in 
its  natural  state,  but  it  is  only  a  right  to  the  flow  of  the  water  and  die  en- 
joyment of  it,  subject  to  the  similar  rights  of  all  the  proprietors  of  the 
banks  on  each  side  to  the  reasonable  enjoyment  of  the  same  gift  of  Provi- 
dence.   {Per  Parke,  B.,  Bmbrey  v.  Owen,  6  Exch.  869.) 

The  position,  that  the  first  occupant  of  running  water  for  a  beneficial  pur- 
pose has  a  good  title  to  it,  is  perfectly  true  in  this  sense,  that  neither  the 
owner  of  the  land  below  can  pen  back  the  water  nor  the  owner  of  the  land 
above  divert  it  to  his  prejudice.  In  this,  as  in  other  cases  of  injuries  to  real 
property,  possession  is  a  good  title  against  a  wrong-doer :  and  the  owner  of 
the  land  who  applies  the  stream  that  runs  through  it  to  the  use  of  a  mill 
newly  erected,  or  other  purposes,  if  the  stream  is  diverted  or  obstructed, 
may  recover  for  the  consequential  injury  to  the  mill.  (  The  Earl  qflUtland 
V.  Bowler,  Palmer,  290.)  But  it  is  a  very  different  question  whether  he  can 
take  away  from  the  owner  of  the  land  below  one  of  its  natural  advantages 
which  is  capable  of  being  applied  to  profitable  purposes,  and  generally  in- 
creases the  fertility  of  the  soil,  even  when  unapplied,  and  deprive  him  of  it 
altogether  by  anticipating  him  in  its  application  to  an  useful  purpose.  If  this 
be  so  a  considerable  part  of  the  value  of  an  estate,  which,  in  manufacturing 
districts  particularly,  is  much  enhanced  by  the  existence  of  an  unappro- 
priated stream  of  water  with  a  foil  within  its  limits,  might  at  any  time  be 
taken  away :  and,  by  parity  of  reasoning,  a  valuable  mineral  or  bnne  spring 
might  be  abstracted  U'om  the  proprietor  in  whose  land  it  arises,  and  con- 
verted to  the  profit  of  another.    (Maeon  v.  Hill,  5  B.  &  Ad.  18.) 

To  constitute  a  watercourse  in  which  rights  may  be  acquired  by  user,  the 
flow  of  water  must  possess  that  unity  of  cluuracter  by  which  the  flow  on  one 
person's  land  can  be  identified  with  that  on  his  neighbour's  land.  Water 
which  squanders  itself  over  an  indefinite  surface  is  not  a  proper  subject- 
matter  for  the  acquisition  of  a  right  by  user.  {Briscoe  v.  Drought,  11  Ir. 
Com.  Law  Rep.,  N.  S.  250,  Exch.  Cham.) 

For  upwardis  of  fifty  years  the  rain  fell  and  drainage  of  a  main  street  of 
a  town  situate  on  the  slope  of  a  hill  had,  for  the  convenience  of  the  inhabit- 
ants, run  down  through  a  kennel  on  each  side  of  the  street  into  a  culvert 
which  connected  the  kennels  at  the  end  of  the  street,  and  dischar^  its 
contents  into  an  open  lane  through  which  they  flowed  into  the  plaintifi''s 
drain,  and  were  used  by  him  for  agricultural  purposes,  the  surplus  flowing 
off*  into  the  Shannon.  There  was  no  definite  channel  for  the  stream  of  water 
and  sewerage  to  flow  in  through  the  lane,  which  was  the  passage  to  the  fair 
green  of  the  town,  and  was  Uie  property  of  the  defendant ;  but  the  lane 
being  lower  on  one  side  than  the  other,  the  stream  flowed  along  the  lower 
side,  spreading  more  or  less  over  the  surface  of  the  lane,  and  sometimes  in 
floods  covering  the  entire  surface.  The  defendant  having  stopped  the  pas- 
sage by  which  the  stream  at  the  end  of  the  lane  flowed  into  the  plaintifi''s 
drain,  and  diverted  the  water  into  a  drain  upon  bis  own  land :  it  was  held, 
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that  there  wae  evidence  of  a  watercourse,  viz.  water  flowing  between  baiyce 
more  or  less  defined.  {lb. )  It  was  held,  also,  as  long  as  the  inhabitants  of  the 
town  permitted  Ae  water  and  sewerage  to  continue  so  to  flow,  the  plaintiff 
had  as  against  the  defendant  required  a  right  by  presumption  of  grant  to 
have  it  continue  to  flow  into  his  drain,  and  that  the  defendant  had  as  against 
the  plaintiff  acquired  in  like  manner  a  correlative  right  to  have  the  flow 
continue  without  such  obstruction  by  the  plaintiff  as  would  flood  or  injure  the 
defendant's  lands.  (76.)  It  seems  that  the  inhabitants  of  the  town  had  as 
against  both  the  plaintiff  and  defendant,  and  all  intervening  proprietors, 
acquired  an  easement  of  having  their  drainage  transmitted  through  the 
lane  into  the  Shannon,  but  that  neither  the  plaintiff  nor  the  defendant,  nor 
any  other  intermediate  proprietor,  could  as  against  the  inhabitants  of  the 
town  insist  on  the  continuance  of  the  flow  of  water  and  sewerage,  if  the  in- 
habitants or  any  of  them  chose  to  stop  or  divert  its  flow,  or  alter  their  sys- 
tem of  drainage.  {lb.)  When  the  question  at  the  trial  is  whether  there  is 
a  watercourse  or  not,  the  judge  ought,  before  he  leaves  that  question  to  the 
jury,  to  instruct  them  as  to  what  constitutes  a  watercourse  in  law.    ( lb,) 

^here  a  river  is  not  navigable,  the  presumption  is,  that  the  soil  is  the  Ownenhlp  of  mO 
property  of  the  owneis  on  each  side  to  the  middle  of  the  river,  and  conse-  <^  rivers, 
quently  they  are  entitled  to  a  co-extensive  right  of  fishing.  And  if  a  man 
is  owner  of  the  land  on  both  sides,  by  common  presumption  he  is  owner  of 
the  whole  river.  (Hale,  de  Jure  Maris,  cap.  1 ;  Cewier  v.  Murcot,  4  Burr. 
2162 ;  Uarg.  L.  Tracts,  5 ;  Rex  v.  Wharton,  12  Mod.  510.)  Where  in  tree- 
pass  quart  clautum  /regit  the  plaintiff  claimed  the  whole  bed  of  the  river 
flowing  between  his  land  and  the  defendant's,  the  defendant  contending  that 
each  was  entitled  ad  medium  filum  aqua ;  it  was  held,  that  evidence  of  acts 
of  ownership  exercised  by  the  plaintiff  upon  the  banks  of  the  river  on  the 
defendant's  side  lower  down  the  stream,  and  where  it  flowed  between  the 
plaintiff's  land  and  a  farm  of  C.  adjoining  the  defendant's  land,  and  also  of 
repairs  done  b^  the  plaintiff  to  a  fence  which  divided  C.'s  farm  from  the 
river,  and  was  in  continuation  of  a  fence  dividing  the  defendant's  land  from 
the  river,  was  admissible  for  the  plaintiff  {Jom*  v.  WiUiamt,  2  Mees.  & 
W.  326.) 

A  right  to  the  use  of  flowing  water  does  not  necessarily  depend  upon  the 
ownenmip  of  the  soil  covered  by  such  water.  {Lord  v.  CommiMionors  if 
Sydney  CUy,  12  Moo.  P.  C.  C.473.) 

In  the  case  of  a  navigable  river,  the  presumption  is,  that  the  soil  is 
vested  in  the  crown,  yet  a  subject  may  claim  a  prescriptive  right  to  a 
several  fishery  in  an  arm  of  the  sea  even  against  the  crown.  {Mayor,  S^* 
rf  Orford  V.  Richardson,  ^  T.  K.  ^9.  See  Re*  y.  Smith,  2  Doug.  ^11.)  But 
by  grant  or  prescription  a  subject  may  have  the  interest  in  the  water  and 
soil  of  navigable  rivers,  as  the  City  of  London  has  been  stated  to  have  the 
soil  and  property  of  the  Thames  by  grant  ( Da  v.  56  b ;  Com.  Dig.  Naviga« 
tion  (B) ;  but  this  has  been  questioned  in  some  modem  cases.  {Attorney.. 
General  v.  Corporation  qf  London,  8  Beav.  270;  2  Mac.  &  G.  247 ;  2  Hall  & 
T.  1 ;  Attorney 'Generai  v.  Johnson,  2  J.  Wils.  C.  C.  87.) 

With  respect  to  rivers  that  are  not  navigable,  the  proprietors  of  the  banks 
on  each  side  have  an  interest  in  the  fishery  of  common  right.  So  that 
every  inland  river  that  is  not  navigable  appertains  to  the  owners  of  the  soil* 
Where  such  rivers  run  between  two  manors,  and  are  the  boundaries  between 
them,  one  moiety  of  the  river  and  fishery  belongs  to  one  lord,  the  other  to 
the  other  lord.  (Davies,  R.  155.)  A  weir  appurtenant  to  a  fishery,  obstruct- 
ing the  whole  or  part  of  a  navigable  river,  is  legal,  if  granted  by  the  crown 
before  the  commencement  of  the  reign  of  Edward  the  First.  Such  a  grant 
may  be  inferred  from  evidence  of  its  having  existed  before  that  time.  If 
the  weir  when  so  first  granted  obstruct  the  navigation  of  only  a  part  of  the 
river,  it  does  not  become  illegal  by  the  stream  changing  its  bed,  so  that  the 
weir  obstructs  the  only  navigable  passage  remaining.  Trespass  for  break- 
ing down  a  weir  appurtenant  to  a  fishery.  Justification,  that  the  weir  was 
wrongfully  erected  across  part  of  a  public  and  navigable  river,  the  Severn, 
where  the  kind's  subjects  bad  a  right  to  navigate,  and  that  the  rest  of  the 
river  was  choked  up,  so  that  the  defendants  could  not  navigate  without 
breaking  down  the  weir.     Replication,  that  the  part  where  the  weir  stood 


Digitized  by 


Google 


92  Prescription. 

was  diitinct  from  the  channel  where  the  right  of  navigation  existed,  and 
was  not  a  public  navigable  river.  Rejoinder,  that  the  part  was  a  part  uf  the 
Severn,  and  that  the  king's  subjects  had  a  right  to  navigate  there  when 
the  rest  was  choked  up ;  and  that  the  rest  was  choked  up.  Surrejoinder, 
traversing  the  nglit  It  was  held,  that  in  sujpport  of  this  traverse  the  plain- 
tiff  might  show  user  to  raise  presumption  of  such  a  grant  as  above,  and  was 


NavigaUe  riven. 


not  bound  for  the  purpose  of  introducing  such  proof  to  set  out  his  right 
more  specifically  on  the  record.  Where  the  crown  had  no  right  to  obstruct 
the  whole  passage  of  a  navigable  river  it  had  no  right  to  erect  a  weir  ob- 
structing a  part,  except  subject  to  the  rights  of  the  public ;  and  therefore 
in  such  a  case  the  weir  would  become  illegal  upon  the  rest  of  the  river  being 
so  choked  that  there  could  be  no  passage  elsewhere.  (  WiUiamt  v.  Wilcox^ 
8  Ad.  &  Ell.  814;  3  Nev.  &  P.  606.) 

Where  a  grant  of  wreck  was  made  by  Hen.  2,  and  confirmed  by  Hen.  8, 
to  the  proprietor  of  land  on  the  coast,  who  within  forty  years  had  con- 
structed an  embankment  across  a  small  bog  to  reclaim  sea  mud,  and  had 
since  asserted  an  exclusive  right  to  the  soil,  without  opposition,  it  was  held, 
that  from  such  usage  anterior  usage  might  be  presumed ;  and  that  the 
usage,  coupled  with  the  terms  of  the  grant,  served  to  elucidate  it,  and  to 
establish  the  right  so  asserted.  (Chad  v.  Tilted,  2  Brod.  &  Bing.  408^  By 
an  act  of  parliament,  reciting  that  a  certain  tract  of  land  daily  overflowed 
by  the  sea,  and  to  which  the  kinr  in  right  of  his  crown  claimed  title  might 
be  rendered  productive  if  embanked,  and  that  his  majesty  had  consented 
to  such  embankment,  a  part  of  the  said  land,  called  Lipson  Bay,  was  granted 
to  a  company  for  that  purpeee.  On  one  side  of  the  bay  was  the  northern 
side  of  an  estate  called  Lipson  Ground,  forming  an  irregular  declivity,  in 
parts  perpendicular,  and  in  parts  sloping  down  to  the  sea-shore,  and  over- 
grown with  brushwood  and  old  trees.  The  company,  in  embanking  the  bay, 
made  a  drain  on  this  side,  in  the  same  direction  with  the  cliff,  cutting  through 
it  in  parts,  but  leaving  several  recesses  of  small  extent  between  the  project- 
ing  points.  These  recesses  used  to  be  overspread  with  sea- weed  and  beach, 
and  were  covered  by  the  high  water  of  the  ordinary  spring  tides,  but  not  by 
the  medium  tides.  It  was  held,  in  the  absence  of  proof  as  to  acts  of  owner- 
ship, that  the  soil  of  these  recesses  must  be  presumed  to  have  belonged  to 
the  owner  of  the  adjoining  estate,  and  not  to  the  crown,  and  did  not  there- 
fore pass  to  the  embankment  company  by  the  act  of  parliament  {Lowe 
▼.  Govett,  3  B.  &  Ad.  863.)  The  use  of  the  banks  of  the  river  for  more 
than  twenty  years  by  fishermen,  who  have  occasionally  sloped  and  levelled 
them,  is  evidence  of  a  grant  by  the  owner  of  the  soil,  although  both  the 
fishery  and  landing-place  once  belonged  to  the  same  person,  and  there 
was  no  evidence  to  show  that  the  former  owner,  or  those  who  claimed  under 
him,  knew  that  the  shore  had  been  so  used.  (Gray  v.  Bond,  2  Brod.  &  Bing. 
667.) 

Acts  of  ownership  exercised  by  the  lord  of  a  manor,  upon  the  seashore 
adjoining,  between  high  and  low  water  mark— such  as  the  exclusive  taking 
of  sand,  stones  and  seaweed — may  be  called  in  aid  to  show  that  the  shore  is 
parcel  of  the  manor,  where  an  ancient  grant  under  which  the  manor  ap- 
pears to  have  been  held,  and  which  professes  to  ^ut  the  manor  with 
^ wreck  of  the  sea,"  "several  fishery"  and  other  rights  of  an  extensive 
description,  does  not  expressly  purport  to  convey  **lUtiu  marie."  {Calmady 
V.  Rowe,  6  C.  B.  861.) 

Whether  a  river  be  navigable  or  not  is  a  Question  of  fact  for  the  jury. 
(Fooght  V.  mnch,  2  B.  &  Aid.  662.)  The  flux  or  reflux  of  the  tide  is 
evidence  of  a  navigable  river.  ( Miles  v.  Rote,  5  Taunt.  705. )  The  channel 
of  a  public  river  is  properly  described  as  a  common  highway  (Anon.  1 
Campb.  517,  n.),  although  the  analogy  between  it  and  a  highway  on  land  is 
not  complete  in  all  particulars;  and  there  is  no  one  circumstance  which 
more  decisively  affijces  on  a  river  the  character  of  being  public  and  navi- 
gable in  this  sense  of  a  highway  than  the  flow  and  reflow  of  the  tide  in  it. 
{Mayor,  ^.  qf  Colchester  v;  Brooke,  7  Q.  B.  878.) 

By  18  Geo.  2,  c.  36,  s.  2,  a  corporation  was  empowered  to  do  all  things 
necessary  to  make  the  Medway  navigable,  and  the  river  so  to  be  made 
navigable  and  all  lands  to  be  by  them  made  use  of  for  the  benefit  of  the 
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narigatioii  were  thereby  vetted  in  the  corporation,  their  succeBsori,  heirs 
mad  anigoi  for  ever :  it  was  held  that  the  act  conferred  upon  the  corporation 
such  an  interest  in  all  the  water  of  the  river  for  the  purposes  of  the  naviga- 
tion as  were  interfered  with  by  the  abstraction  of  any  part  by  the  riparian 
proprietoiB,  and  that  it  was  not  necessary  that  there  should  be  an  actual 
damage  to  the  navigation  to  entitle  the  corporation  to  sue  for  such  abstrac* 
tion.  {Medway  Navigaiiom  Company  v.  Earl  Rumney,  9  C.  B.,  N.  S.  575 ;  7 
Jur^  N.  S.  846 ;  80  L.  J^  C.  P.  263. 

The  liberty  of  passage  on  a  public  navigable  river  is  not  suspended  when 
the  tide  is  too  low  for  vessels  to  float  The  public  right  in  this  respect 
indudes  all  such  rights  as,  with  relation  to  the  circumsunces  of  each  river, 
are  necessary  for  the  convenient  passage  of  vessels  along  the  channel.  It  is 
therefore  no  excuse,  if  a  vessel,  which  cannot  reach  her  place  of  destination 
in  a  single  tide,  remains  aground  till  the  tide  serves,  although,  by  custom  or 
agreement,  a  fine  may  be  pavable  to  the  lord  of  the  soil  for  such  grounding. 
If  property  (as  oysters)  be  placed  in  the  channel  of  a  public  navigable  river, 
so  as  to  create  a  public  nuisance,  a  person  navigating  is  not  justified  in 
damaging  such  property,  by  running  his  vessel  against  it  if  he  has  room  to 
pass  wit^Hit  so  doing ;  for  an  individual  cannot  abate  a  nuisance  if  he  is  not 
othenrise  injured  by  it  than  as  one  of  the  public.  And  therefore,  the  fact 
that  such  property  was  a  nuisance  is  no  excuse  for  running  upon  it  negli- 
gently.    Mayor,  ^e.  qf  Colekester  v.  Brooke,  7  Q.  B.  389. 

The  public  have  a  right  to  use  steam  power  in  navigating  public  canals, 
provided  it  occasions  no  more  than  the  ordinary  injury  to  it  (Cote  v. 
MidUmd  Railway  Company,  27  Beav.  247;  5  Jur.,  N.  S.  1017 ;  28  L.  J., 
Chan.  727. 

Ezperimenu  were  directed  to  be  made  by  a  civil  engineer  in  order  to 
ascertain  the  effect  of  steam  navigation  on  a  canal.    (lb.) 

A  perpetual  injunction  was  granted  to  restrain  a  canal  company  from 
preventing  a  railway  company  using  steam  on  the  canal,  the  railway  com- 
pany undertaking  not  to  exceed  a  speed  of  three  miles  an  hour.    {lb.) 

A  judgment  in  an  action  on  the  case,  disaffirming  an  exclusive  right  to 
a  river,  is  strong  evidence  in  another  action  trying  the  same  right,  but  not 
eonclusive.  On  a  question  whether  a  creek  be  a  public  navigable  river  or 
not,  instances  of  persons  going  up  it  for  the  purpose  of  cutting  reeds,  and 
on  parties  of  pleasure,  wiraout  the  consent  of  the  person  claiming  exclusive 
property  in  the  creek,  are  evidence  sufficient  for  the  jury  to  presume  it  a 
public  river.  {Miles  v.  Roie,  I  Marsh.  818;  5  Taunt  705 ;  4  Maule  &  8. 
101.)  It  was  held  in  that  case  that  the  cutting  of  rushes  in  the  creek  by 
strangers,  without  interruption,  was  a  strong  circumstance  to  show  that  the 
river  was  public,  and  the  fiict  that  pleasure-boats  were  accustomed  to  sail  up 
the  creek  was  also  relied  on.  But  a  right  to  a  track  path  on  each  side  of  the 
river  Tees  (alternately)  for  towing  without  paying  any  acknowledgment,  was 
Ibiind  upon  a  trial  at  bar.  {Pierce  v.  Lord  Faleonberge,  1  Burr.  292.)  If  an 
act  of  parliament  for  enclosing  and  allotting  the  commons  and  waste  lands 
of  a  parish  through  which  a  navigable  river  flows  empower  commissioners  to 
set  out  such  public  and  private  roads  and  ways  as  thev  shall  think  neces- 
sary, and  direct  that  all  roads  and  ways  not  so  set  out  shall  be  deemed  part 
of  the  lands  to  be  allotted,  an  ancient  towing-path  upon  the  banks  of  the 
river,  though  not  set  out  by  the  commissioners,  still  subsists,  for  it  is  not 
within  their  jurisdiction.  {Simpson  v.  Scales,  2  Bos.  &  P.  496.)  A  statute 
authorizing  the  making  of  a  new  course  for  a  navigable  river,  and  turning 
the  whole  part  into  a  floating  harbour,  will  not  without  words  for  the  pur- 
pose put  an  end  to  a  public  towing-path  upon  that  part ;  but  such  towing* 
path  will  be  liable  to  be  used  as  such  for  the  purposes  of  the  harbour,  and  it 
will  make  no  difference  though  the  river  was  a  tide  river,  and  not  navigable 
at  low  water.    {Rtx  v.  Tippett,  1  Russ.  on  Crimes,  346,  8rd  ed.) 

The  public  at  large  have  no  common  law  right  to  bathe  in  the  sea,  and,  as  Rights  as  tossa- 
incident  thereto,  of  crossing  the  shore  on  foot  or  with  bathing  machines  for  ■^<>'** 
that  purpose.    {Blundell  v.  Catterall,  5  B.  &  Ad.  268.)     So  there  is  not  at 
common  law  a  general  right  in  the  public  of  entering  the  seashore  for  the 
purpose  of  Uking  seaweed.    {Howe  v.  Stowell,  1  Alcock  &  Napier,  348.) 

A  grant  by  the  crown  to  a  subject  of  the  soil  of  the  seashore  below  low 
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water  mark  and  of  a  toll  for  the  ancboraffe  of  yesseb  there,  may  be  pre- 
earned  to  have  had  a  legal  origin ;  and  such  a  toll,  if  found  to  exist,  may  be 
enforced  by  distress.  {WkiMabie  Fishery  ▼.  Gann,  U  C.  B.,  N.  S.  387 ;  81 
L.  J.,  C.  P.  572.) 

The  seashore  between  high  and  low  water  mark  may  be  parcel  of  the 
adjoining  manor;  (Constabk's  ease,  6  Rep.  107;  Margrave's  Law  Tracts, 
12;)  and  where,  by  an  ancient  grant  of  the  manor,  its  limits  are  not 
defined,  modem  usage  is  admissible  in  evidence,  to  show  that  such  sea- 
shore is  parcel  of  the  manor.  Thus,  evidence  of  modem  acts  of  ownership 
was  held  to  have  been  properly  admitted  as  evidence,  to  show  that  g|J^nts 
by  King  John  and  King  Edward  I.,  of  certain  lands  by  the  terms  of  Terra 
deOower,  "and  Dominium  de  Terrs  de  Gower,"  included  the  sea  coast 
down  to  low  water  mark.  Parke,  B.,  was  of  opinion,  that  all  ancient 
documents,  where  a  question  arises  as  to  what  passed  by  a  particular  grant, 
can  be  explained  by  evidence  of  modern  usage.  {Duke  qf  Beaufort  v.  Mayor, 
^.ofSwtmsea,  8  Ezch.  418.) 

Where  a  loid  of  a  manor  claimed  tide  to  the  seashore  between  high  and 
low  water,  and  produced  in  evidence  a  deed  or  grant  from  the  crown  of  a 
manor  adjacent  to  the  shore,  and  also  proved  acts  of  ownership  over  the 
foreshore  in  himself,  and  those  under  whom  he  claimed.  The  real  question 
to  be  left  to  the  jui^  is,  whether  the  grant,  coupled  with  the  evidence  of 
ownership,  was  sufficient  to  induce  them  to  believe  that  the  shore  in  ques- 
tion passed  by  the  grant  {Jitomey-General  v.  Jomes,  6  L.  T.,  N.  S.  665, 
Exch.) 

An  information  for  the  purpose  of  having  the  title  of  die  crown  to 
alluvium  gained  from  the  sea,  declared  and  established,  is  analogous  to  a 
bill  to  ascertain  boundaries,  and  requires  in  support  of  it  admissions  or 
evidence  showing  a  ritle  In  the  crown  to  some  lands  in  the  possession  of  the 
defendant  {Attorney 'Generai  v.  Ckambere,  and  Attorney 'General  v.  Rees,  4 
De  G.  &  J.  55.  See  Godfrey  v.  Little,  2  Russ.  &  M.  688.)  But  where  the 
witness,  in  support  of  the  information,  deposed  that  the  alluvium  had  been 
added  to  the  main  land,  not  gradually  and  imperceptibly,  but  rapidly ;  it 
was  held,  that  a  sufficient  case  had  been  made  for  directing  issues.    (76.) 

It  seems  that  the  title  to  alluvium  arising  from  artificial  causes,  does  not 
difier  as  to  the  rights  of  landownera,  from  the  title  to  alluvium  arising  from 
natural  causes,  where  the  artificial  causes  arise  from  a  fair  use  of  the  land 
adjoining  the  seashore,  and  not  from  acts  done  with  a  view  to  the  acquisi- 
tion of  the  seashore.  {lb,)  Where  the  acts  of  ownership  relied  on  consisted 
merely  of  turning  catde  upon  a  marsh  which  crossed  the  invisible  line 
of  boundary  separadng  the  marsh  from  the  seashore,  and  the  catde  were 
allowed  to  stray  without  interrapdon.  Lord  CheHmrford,  C,  said,  **  The  effect  of 
acts  of  ownership  must  depend  pardy  upon  the  acts  themselves,  and  pardy 
upon  the  nature  of  the  property  upon  which  they  are  exercised.  If  catde 
are  tumed  upon  enclosed  pasture  ground,  and  placed  there  to  feed  frt>m  dme 
to  dme,  it  is  strong  evidence  that  it  is  done  under  an  assertion  of  right;  but 
where  the  property  is  of  such  a  nature  that  it  cannot  be  easily  protected 
against  intrasion,  and  if  it  could  it  would  not  be  worth  the  trouble  of  pre- 
▼endng  it ;  there,  mere  user  is  not  sufficient  to  establish  a  right,  but  it 
must  be  founded  upon  some  proof  of  knowledge  and  acquiescence  by  the 
party  interested  in  resisdng  it,  or  by  perseverance  in  the  assertion  and  ex- 
ercise of  the  right  claimed  in  the  face  of  opposition.  {Attorney-General 
V.  Chambers,  4  De  G.  &  J.  55,  see  p.  66,) 

In  Seratton  v.  Brown,  4  B.  8r  C.  485,  where  the  advance  of  the  sea  had 
been  gradual  and  imperceptible,  and  the  high  and  low  water  mark  had 
varied  in  the  same  degree,  it  vras  held,  that  die  freehold  of  the  grantee  of 
the  shores  and  sea  grounds  shifted  as  the  sea  receded  or  encroached.  (  See 
2  Bl.  Com.  262;  Rex  v.  Lord  Yarborough,  8  B.  &  C.  91 ;  7^  Hull  and 
Selhy  Railway  Company,  5  M.  8r  W.  827.) 

The  public  are  not  entitled  at  common  law  to  tow  on  the  banks  of  ancient 
navigable  rivera ;  the  right  must  be  founded  on  statute  or  on  usage.  {Ball 
yr,  Herbert,  ST,  K.  266;  see  1  Lord  Raym.725;  BulL  N.  P.90;  6  Mod. 
168,  contra,) 

The  privilege  of  a  watercourse  is  not  confined  to  private  individuals ;  it 
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may  be  vetted  id  a  corporatioo,  as  where  there  was  a  grant  to  the  corpora- 
tioo  of  Carliale  of  water,  for  the  purpose  of  turning  the  city  mills.  (8  East, 
487.) 

The  inhabitants  of  a  place  may  prescribe  for  such  an  easement,  as  where  Ferry. 
the  inhabitants  of  a  fill,  or  the  parishioners  of  a  parish,  alleged  a  custom  or 
usage  of  keeping  an  ancient  feiry-boat.  (3  Mod.  294.  See  ante,  pp.  31, 32.) 
A  right  of  ferry  is  a  matter  in  which  the  public  are  interested,  and  of  which 
therdfore  reputation  is  evidence,  and  so  also  is  a  verdict  or  judgment  of  a 
court  of  competent  jurisdiction,  touching  the  same  right,  althou^  between 
other  parties.    (Pirn  v.  Otrrell,  6  Mees.  &  W.  234.) 

A  ferry  u  the  exclusive  right  to  carry  passengers  across  a  river  or  arm  of 
the  sea,  from  one  vill  to  anodier,  or  to  connect  a  continuous  line  of  road 
leading  from  one  township  or  vill  to  another,  and  not  a  servitude  imposed 
upon  a  district  or  large  area  of  land,  and  is  wholly  unconnected  witn  the 
ownership  or  occupation  of  land.  {Newton  v.  Cubitt,  12  C.  B.,  N.  S.  32 ; 
9  Jar.,  N.  S.  544.  See  Reg.  v.  Matthews,  5  EL  &  BL  646;  1  Jur.,  N.  8. 
1204;  25LawJ.,M.C.7.) 

In  an  action  for  an  evasion  of  an  ancient  ferry,  bv  carrying  passengers 
across  the  river  near  thereto,  the  court  refused  to  allow  the  defendant  to 
add  a  plea,  alleging  a  variety  of  circunutances  to  show  that  from  the  altcared 
state  of  the  neighbourhood,  puUic  convenience  required  that  which  the 
defendant  had  done,  holding  that  the  plea  was  clearly  bad,  and  at  the 
rooac  amounting  to  not  guilty.  {Newton  v.  Cubitt,  5  C.  B.,  N.  S.  627 ;  6 
Jur.,  N.  S.  847  :  28  Law  J.,  C.  P.  176.) 

It  requires  a  deed  to  create  a  right  and  title  to  have  a  passage  for  water.  The  right  to 
(4  East,  107 ;  5  B.  &  Cr.  282 ;  ante,  p.  58.)  Although  the  right  to  a  flow  JJJJJJ  *>«*  ^ 
of  water  formerly  belonging  to  the  owner  of  a  mill  can  only  pass  by  grant, 
as  an  incorporeid  herecUtament,  yet  after  a  parol  licence  to  perform  works 
upon  a  river  had  been  executed,  it  is  sufficient  to  relieve  the  party  from 
restoring  it  to  its  former  state,  although  the  licence  has  been  counter- 
manded. Thus,  where  the  plaintiff's  &ther,  by  oral  licence,  had  permitted 
the  defendants  to  lower  the  bank  of  a  river,  and  make  a  weir  above  the 
plaintiff's  mill,  whereby  less  water  than  before  flowed  to  the  plaintiff's 
mill :  it  was  held,  that  the  plaintiff  could  not  maintain  an  action  against 
the  defSendants  for  continuing  the  weir,  as  it  was  a  licence  to  construct 
a  work  in  ite  nature  permanent  and  continuing,  and  attended  with  ex- 
pense to  the  party  using  the  licence,  who  might  sustain  a  heavy  loss  by 
Its  being  countermanded ;  and  it  was  the  fault  of  the  party  himself,  if  he 
meant  to  reserve  the  power  of  revoking  such  a  licence  after  it  was  carried 
into  dSect,  that  he  did  not  expressly  reserve  that  right  when  he  granted  the 
licence,  or  limit  it  as  to  duration.  {Liggine  v.  Inge,  7  Bing.  682.)  The 
only  ground  on  which  such  a  parol  licence  can  be  held  irrevocable  is,  that 
it  lias  been  acted  on  and  expense  incurred.  {Mason  v.  Hill,  5  B.  &  Ad.  15; 
anU,  pp.  60,  61.) 

A  company  was  established  by  stat  34  Geo.  3,  c.  78,  for  making  and 
maintaining  a  certain  navigable  canal,  and  by  a  section,  reciting  that  the 
erection  of  steam  engines  near  to  the  navigation  might  promote  its  interests, 
it  was  made  lawful  for  the  owners  of  lands  within  twenty  yards  of  the  canal 
to  draw  off  water  sufficient  to  supply  such  engines  for  the  sole  purpou  rfeon^ 
densmg  the  steam  used  for  working  them,  such  water  to  be  returned  into  the 
canal  (allowing  for  inevitable  waste),  so  that  no  obstruction  should  arise  to 
the  navigation.  The  company  sued  B.  in  case,  for  that  he  being  possessed 
of  land  within  twenty  yards  of  the  canal,  and  of  a  mill  and  steam  engine 
on  such  land,  drew  water  from  the  canal  more  than  sufficient  for  the  sole 
purpose  of  condensing,  whereby  the  company  lost  and  was  deprived  of  the 
water.  The  defendant  pleaded  that  he  was  tenant  of  land,  and  was  the 
occupier  of  a  mill  erected  on  the  said  land  and  abutting  on  the  canal  and  of 
a  steam  engine  in  the  mill,  being  the  land,  mill  and  engine  mentioned  in 
the  declaration,  and  that  the  defendant  and  all  occupiers  of  the  said  land, 
mill  and  engine,  had  for  twenty  years  used  as  of  right  the  easement  of 
drawing  from  time  to  time  from  the  canal  such  quantities  of  water  as  were 
necessary  for  other  purposes  than  that  of  condensing,  &c.,  to  wit,  for  the 
purposes  of  supplying  the  boilers  of  beating  the  said  mill,  of  cleansing  the 
boiiers  and  of  supplying  water  to  a  cistern,  to  wit,  a  cistern  on  the  rof^  of  a 
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etrtain  engine-homte  on  the  said  land,  and  that  the  defendant  in  the  exercising 
of  his  right  drew  the  water  for  the  purposes  aforesaid.  The  replication 
traversed  the  enjoyment  and  right  as  alleged.  Upon  issue  thereon  it 
appeared  that  a  mill  of  the  defendant,  calM  the  Old  Mill,  with  a  steam 
engine,  abutting  on  the  canal,  had  existed  more  than  twenty  years,  that 
within  twenty  years  a  new  mill  with  another  engine  had  been  erected 
adjoining  to  and  communicating  with  the  Old  Mill,  water  passing  from  one 
to  another,  and  the  machinery  of  the  one  being  worked  by  power  firom  the 
other,  and  that  the  water  of  the  canal  had  been  used  in  both  mills  (in  the 
old  during  more  than  twenty  years)  for  the  purposes  mentioned  in  the  plea, 
except  that  of  supplying  a  cistern  on  the  roof  of  the  engine  house,  there 
being  no  cistern  in  that  place.  The  jury  found  that  the  buildings  con- 
stituted one  mill,  and  that  the  user  proved  had  been  as  of  riffht,  and  a 
verdict  was  taken  for  the  company.  On  motion  to  enter  a  verdict  for  the 
defendant,  it  was  held,  that  the  justification  in  respect  of  a  certain  mill  was 
supported  by  the  proof  of  the  defendant  having  occupied  and  used  the  water 
for  the  old  mill  during  twenty  years,  and,  that  if  the  company  meant  to  rely 
upon  a  more  modem  user  in  the  new  mill,  they  should  have  new  assigned, 
and  that  the  failure  of  proof  as  to  the  cistern  did  not  entitle  the  company  to 
an  entire  verdict  on  the  issue  joined,  but  that  the  verdict  might  be  entered 
distributively,  with  nominal  damages  for  the  user  not  justified  in  proof. 
(Rochdale  Canal  Company  v.  Radcliffe,  18  Q.  B.  287  ;  21  Law  J.,  Q.  B.  297.) 
The  company  moved  for  judgment  non  obstante  veredicto  on  the  same  issuey 
and  relied  upon  the  act  of  parliament,  and  others  establishing  and  regu- 
lating their  canal,  which  g^ve  the  public  a  right  for  the  purposes  of  the 
navigation  to  use  the  canal  and  the  adjoining  wharfs  and  ways,  paying 
certain  rates,  empowered  the  company  to  raise  money  on  the  security  of 
such  rates,  and  obliged  them  to  convey  all  their  waste  water  into  the  Duke 
of  Bridge  water's  canal.  It  was  held,  that  the  company  could  not  con- 
sistently with  these  enactments  have  granted  the  water  for  other  purposes 
than  that  permitted  by  the  stat  34  Gea  8,  c.  78,  s.  113,  and  that  an  actual 
^ant,  if  proved  for  the  purposes  mentioned  in  the  plea,  would  have  been 
illegal,  and  no  justification,  and  therefore  that  the  grant  for  such  purposes 
implied  from  twenty  years'  user  was  no  legal  defence  to  the  action.  {lb.) 
ErlCf  J.,  observed,  **  This  is  a  claim  to  impose  die  servitude  upon  the  canal 
by  virtue  of  twenty  years'  user.  The  party  seeking  to  establish  such  a 
claim  must  show  a  grant  by  a  person  capable  of  making  the  grant  relied 
upon ;  now  the  grant  here  is  by  persons  having  no  distinct  ownership  of 
the  water,  but  entitled  only  to  the  flow  of  it  for  the  puqKMes  of  the  naviga- 
tion, and  having  no  right  to  the  surplus.  If  it  bad  appeared  by  direct 
evidence  that  the  company  had  made  a  grant  to  the  purport  now  supposed, 
setting  out  their  title,  that  grant  would  have  appeared  to  be  against  the  right 
of  the  public  and  void  upon  the  face  of  it.  The  twenty  years'  user  there- 
fore  could  esUblish  no  right."     (lb.  315.) 

By  a  navigation  act  the  undertakers  were  authorized  to  make  and  main- 
tain such  navigation,  and  from  time  to  time  to  alter  their  dams  and  weirs 
for  that  purpose,  and  to  enter  and  make  works  upon  lands  for  the  purpose 
of  the  undertaking,  first  making  satisfaction  to  the  owners  as  the  commis- 
sioners under  that  act  should  direct.  By  a  subsequent  clause  any  persons 
injured  by  the  works  were  to  receive  compensation,  to  be  assessed  by  the 
commissioners.  The  commissioners  were  named  in  the  act,  and  power  was 
given  them  to  appoint  successors  from  time  to  time.  The  navigation  was 
made,  and  as  part  of  it  a  dam  across  a  river  was  enlarged.  Subsequently 
all  the  commissioners  died  without  having  appointed  successors.  The 
company  afterwards  raised  the  dam  to  the  ii^ury  of  a  mill-owner  below.  It 
was  held,  by  Wightman^  Erie  and  Crompton,  Js.,  that  the  power  to  alter  the 
dam  still  existed,  even  though  the  mill-owner  should  no  longer  have  any 
means  of  obtaining  compensation,  as  to  which  they  gave  no  opinion.  Lord 
Campbellt  C.  J.,  dissented,  and  held  that  the  compensation  clause  having  been 
incapable  of  execution  by  extinction  of  the  commissioners,  the  powers  which 
the  act  had  conferred  upon  the  company,  to  cause  injury  to  other  persons, 
could  no  longer  be  exercised.  {Kennet  and  Avon  Navigation  Company  v. 
miherington,  18  Q.  B.  581.) 
How  to  he  uisd.        At  common  law,  a  proprietor  of  land  adjoining  a  river  has  a  right  to  raise 
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the  banks,  from  time  to  time  as  occaaion  may  require,  upon  his  own  land,  so 
as  to  confine  the  flood- wnter  within  the  banks,  and  to  prevent  it  from  over- 
flowing his  land,  with  this  single  restriction,  that  he  does  not  thereby  occa- 
sion any  injury  to  the  lands  or  property  of  other  persons.  Therefore,  where 
the  occupiers  of  lands  adjoining  a  canal  who  erected  artificial  banks  called 
fenders,  to  prevent  the  flood -water  escaping  upon  their  land,  in  conse- 
quence of  which  the  canal  banks  were  enlarged,  and  the  navigation  ob- 
structed, were  indicted  and  found  guilty,  the  judgment  was  reversed,  and  a 
seitire  de  novo  awarded,  because  the  jury  had  not  found  whether,  before  the 
making  of  the  canal  or  embankment,  the  landowners  had  exercised  the 
right  of  raising  the  banks  from  time  to  time  as  occasion  required,  so  as  to 
confine  the  water  at  all  times  within  the  ordinary  channel,  and  prevent  it 
in  times  of  flood  from  overflowing  the  banks,  nor  wheth^  the  passage 
over  ^e  banks  in  times  of  flood  was  the  usual  and  ordinary  course.  (Rex 
V.  Trqford,  I  B.  &  Ad.  874 ;  S.  C,  in  error,  8  Bing.  204  ;  1  M.  &  Scott, 
401 ;  2  Cromp.  &  Jerv.  265 ;  2  Tyrw.  201.)  There  was  an  appeal  in  the 
last  case  to  the  House  of  Lords,  20th  June,  1834,  when  the  parties 
were  advised  to  come  to  an  arrangement,  and  the  hearing  was  postponed 
itiie  die. 

The  proprietor  of  lands  along  which  there  is  a  flood  stream  cannot  ob- 
struct Its  old  course  by  a  new  waterway,  to  the  prejudice  of  the  proprietor 
of  lands  on  the  opposite  side.  Thus,  a  proprietor  of  land  on  the  bank  of  a 
river,  who  had  commenced  the  building  of  a  mound,  which,  if  completed, 
would,  in  times  of  ordinary  flood,  have  thrown  the  waters  of  the  river  on 
the  grounds  of  a  proprietor  on  the  opposite  bank,  so  as  to  overflow  and  injure 
them,  was  restrained  by  a  perpetual  interdict,  in  Scotland,  from  the  further 
erection  of  any  bulwark,  or  other  work,  which  might  have  the  effect  of  divert- 
ing the  stream  of  the  river,  in  time  of  flood,  from  its  accustomed  course,  and 
throwing  the  same  on  the  lands  of  the  other  proprietor ;  Lord  Chancellor 
Ltfrndkurst  observing,  that  it  was  clear,  beyond  the  possibility  of  a  doubt,  that 
by  the  law  of  England  such  an  operation  could  not  be  carried  on.  {MenzUt 
V.  Breadalbane,  8  Bligh,  N.  S.  414,  418.) 

The  declaration  stated,  in  substance,  that  the  defendant  wrongfully  placed 
timber  in  a  certain  navigable  river,  whereby  the  rightful  access  to  the  plain- 
tiff's  public-house  was  obstructed,  and  divers  persons  who  would  otherwise 
have  eome  to  the  plaintiff''s  house,  and  taken  refreshments  there,  were  pre- 
vented from  so  doing:  it  was  held,  that  the  declaration  stated  no  act  on  the 
defendant's  part  amounting  to  a  public  nuisance :  but  that  if  it  had  done  so, 
the  plaintiff  might  nevertheless  maintain  an  action  for  the  particular  injury 
to  himself,  and  that  there  was  a  suflBcient  allegation  of  special  damage. 
{Ro$9  V.  Gro9ei,  6  Scott,  N.  R.  645  ;  5  Man.  &  G.  613 ;  3  Dowl.  N.  S.  61  ; 
Law  J.  1842,  C.  P.  251 ;  7  Jur.  951.) 

Where  a  vessel  is  sunk  by  accident,  and  without  any  default  in  the  owner 
or  his  servant,  in  a  navigable  river,  and  remains  there  under  water,  no  duty 
is  ordinarily  cast  upon  the  owner,  to  use  any  precaution,  by  placing  a  buoy 
or  otherwise,  to  prevent  other  vessels  from  striking  against  it.  (Broum  v. 
Matiett,  6  C.  B.  599.)  The  owner  is  therefore  not  liable  to  an  indictment, 
or  to  an  action,  at  the  suit  of  a  party  sustaining  special  damage  in  respect  of 
such  omission.    {lb.    See  jmm/,  p.  112.) 

A  count  in  case  statin^^  that  the  plaintiff  was  possessed  of  a  messuage 
abutting  on  a  public  navigable  river,  and  by  reason  thereof  was  accustomed, 
and  of  right  entitled,  to  have  the  free  use  and  navigation  of  the  river,  for  the 
purpose  of  passing  in  boats  and  conveying  goods  to  the  messuage,  and  con- 
venient access  to  the  messuage  from  the  river ;  but  that  the  defendant 
fixed  barges,  planks,  &c.,  in  the  part  of  the  river  near  the  messuage,  and 
kept  and  continued  the  same,  and  thereby  hindered  the  plaintiff  from  having 
the  free  use  of  the  river,  and  passing  in  boats  and  conveying  goods  to  and 
from  the  messuage,  and  the  plaintiff  was  thereby  put  to  expense  in  endea- 
vouring to  remove  the  obstructions,  and  was  obliged  to  convey  the  goods 
in  a  longer  and  mce  inconvenient-route,  is  good,  as  sufficiently  showing  a 

eirticuiar  injury  to  the  individual    (Dobson  v.  Blaekmore,  9Q.  B.  991.) 
ut  if  the  jury  negative  actual  damage,  the  plaintiff*  cannot  have  judgment. 
{lb.)    A  count,  stating  the  plaintiff  to  be  a  reversioner  of  premises  oocu- 
S.  H 
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pied  by  his  tenants,  and  abutting  on  a  public  navigable  river ;  and  tbat  the 
plaintufy  and  all  the  liege,  &c^  were  accustomed  of  right  to  have  free  navi- 
gation and  passage  on  the  river  for  boats,  &c. ;  and  the  plaintiff  was  accus- 
tomed of  right  to  have,  for  the  enjoyment  of  the  premises  by  his  tenants, 
free  use  and  navigation  of  that  part  of  the  river  near  to  the  same,  and  free 
passage  for  all  persons  in  boats  to  approach  the  same,  and  pass  to  the  pre- 
mises from  the  river,  and  unload  the  boats  on  the  premises,  without  ob- 
struction ;  but  that  the  defendant  fixed  barges,  planks,  &&,  in  the  part  of  the 
river  near  the  premises,  and  thereby  obstructed  the  use  and  navigation  of 
that  part,  and  hindered  persons  ft^m  passing  to  the  premises,  from  the  river, 
and  hindered  the  unloading  of  boats  on  the  premises ;  and  by  means  thereof 
the  plaintiff  was  iigured  in  his  reversionary  interest :  was  held  to  be  bad  in 
arrest  of  judgment,  as  not  showing  a  damage  to  the  reversionary  interesu 
(Dobton  V.  Blaekmore,9  Q.  B.  991.) 
Right  of  taking  Whether  a  riparian  proprietor  may  use  the  water  of  a  stream  for  the  pur- 
ivaterfor  Irrigat-  ^^^^  ^f  irrigation,  if  he  again  return  it  into  the  river  with  no  other  dimi- 
nution  than  that  caused  by  the  absorption  and  evaporation  attendant  on  the 
irrigation,  depends  on  the  circumstances  of  each  particular  case.  The  right 
of  taking  of  water  for  such  a  purpose  is  a  question  of  degree,  and  it  is  im- 
possible to  define  precisely  the  limits  which  separate  the  reasonable  and 
permitted  use  of  the  stream  from  its  wrongful  application.  If  the  irrigation 
take  place  not  continuously  but  only  at  intermittent  periods,  when  the  river 
is  frill,  and  no  damage  is  done  therebv  to  the  working  of  a  mill  on  the 
stream,  and  the  diminution  of  water  is  not  perceptible  to  the  eye,  it  is 
such  a  reasonable  use  of  the  water  as  is  not  prohibited  by  law.  {Embrey  v. 
Owen,  6  Exch.  372.)  To  an  action  by  the  plaintiffs,  the  occupiers  of  a 
water  grist  mill,  against  the  defendant,  a  riparian  proprietor,  for  diverting 
the  stream,  the  defendant  pleaded,  first,  not  guilty ;  fourthly,  that  at  certain 
periods  of  the  year,  when  the  water  was  more  than  sufficient  for  the  use  of 
the  mill,  the  defendant  diverted  small  and  reasonable  quantities  of  the  water 
for  the  purpose  of  irrigating  certain  closes  belonging  to  her  on  the  bank  of 
the  stream,  which  quantities  of  water,  except  that  which  was  absorbed  and 
used  in  the  irrigation,  were  returned  into  the  stream  above  the  mill ;  that  the 
diversion  was  not  continuous,  but  only  intermittent ;  that  the  quantity  of 
water  absorbed  and  lost  was  small  and  **  inappreciable,*'  and  that  the  diver- 
sion caused  no  damage  to  the  plaintiff's  muls,— Replication  de  i^jurid  and 
issue  thereon.  At  the  trial  it  was  proved,  that  the  diversion  was  not  con- 
tinuous, and  that  it  caused  no  diminution  of  the  water  cognisable  by  tlie 
senses.  The  judge  in  directing  the  jury  left  it  to  them,  with  respect  to  the 
issue  on  not  guilty,  to  say  whether  there  was  any  sentible  diminutioH  of  the 
water  by  reasoi^  of  the  diversion,  and,  with  respect  to  the  other  issue,  he 
told  them  that  he  had  a  difficulty  in  affixing  a  legal  meaning  to  the  term 
"inappreciable,"  but  suggested  that  it  might  mean  a  quantity  so  incon- 
siderable as  to  be  incapable  of  value  or  price.  It  was  held,  that  this  was  not, 
under  all  the  circumstances,  such  an  unreasonable  use  of  the  water  as  to  be 
prohibited  by  law,  and  therefore  that  the  issue  on  not  guilty  was  rightly 
found  for  the  defendant  It  seems  that  the  word 'inappreciable"  meant 
**  incapable  of  being  estimated  or  valued,"  and  in  that  sense  the  fourth  plea 
was  not  proved.  Whenever  an  injury  is  done  to  a  right,  actual  perceptible 
damage  is  not  indispensable  as  the  foundation  of  an  action,  but  it  is  suffi- 
cient to  show  the  violation  of  the  right,  and  the  law  will  presume  damage. 
{Embrey  v.  Owen,  6  Exch.  353.) 

Every  proprietor  of  lands  on  the  banks  of  a  natural  stream  has  a  right  to 
use  the  water,  provided  he  so  uses  it  as  not  to  work  any  material  injury  to  the 
rights  of  the  proprietors  above  or  below  him  on  the  stream,  and  may  begin 
to  exercise  tliat  right  whenever  he  will.  (Sampson  v.  Hoddinoit,  1  C.  B.,  N.  S. 
690;  8  Jur.,  N.  S.  243 ;  26  L.  J.,  C.  P.  148.)  By  usage  he  may  acquire  a 
right  to  use  the  water  in  a  manner  not  justified  by  his  natural  rights ;  but 
such  acquired  right  has  no  operation  against  the  natural  rights  of  a  land- 
owner higher  up  the  stream,  unless  the  user  by  which  it  was  acquired  affects 
the  use  that  he  himself  has  of  the  stream,  or  his  power  to  use  it,  so  as  to 
raise  the  presumption  of  a  grant,  and  so  render  the  tenement  above  a 
servient  tenement.     (lb,)     The  plaintiff  had  imroemorially  enjoyed  the 
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beoeSt  of  irrigating  certain  meadows  with  the  water  of  the  Yeo,  subject  to 
tbe  right  of  the  occupier  of  a  mill  to  detain  the  water  for  the  use  of  his 
mill;  and  although  the  natural  flow  of  the  river  was  prevented  by  the 
exercise  of  the  miller's  ri^ht,  the  water  came  down  at  such  times  that  the 

Slaintiff  was  enabled  to  irrigate  his  meadows  effectually ;  but  of  late  the 
efendant  had,  for  the  purpose  of  irrigating  his  own  adjacent  land,  from  time 
to  time  diverted  the  water,  after  it  had  passed  the  mill  and  before  it  reached 
tbe  plaintiff's  meadows;  and  although  it  did  not  appear  tliat  the  quantity 
of  water  which  ultimately  reached  the  plaintiff's  meadows  was  thereby 
sensibly  diminished,  yet  the  effect  was  that  the  water  was  detained  by  the 
process  of  irrigation,  and  did  not  arrive  till  so  late  in  the  day  that  the 
plaintiff  was  deprived  of  the  power  to  use  it  fully :  it  was  held,  that  this 
detention  of  the  water  was  an  use  of  it,  which  was  in  its  character  necessarily 
injurious  to  the  natural  righu  of  the  plaintiff  as  a  riparian  proprietor,  and  a 
ground  of  action.  (lb,)  In  such  a  case  it  is  not  necessary  to  show  actual 
damage  to  the  plaintiff's  reversionary  interest ;  it  is  enough  to  show  an  ob- 
stmction  of  his  right ;  and  such  obstruction  of  his  right  being  shown,  the  law 
will  infer  damage.  (lb.)  The  right  of  the  riparian  proprietor  is  limited  to 
natural  streams,  and  does  not  attach  in  the  case  of  artificial  cuts  or  drains.  (lb.) 
By  a  deed  between  A.,  the  owner  of  Greenacre,  and  B.,  the  owner  of 
Blackacre,  it  was  agreed  that  A.  should  have,  during  the  first  ten  days  of 
every  month,  for  the  purpose  of -irrigation,  all  the  water  of  a  stream  which 
flowed  through  Greenacre  into  Blackacre,  and  that  at  all  other  times  the  water 
should  be  under  the  control  and  at  the  disposal  of  B.  and  his  assigns,  and 
should  be  allowed  to  flow  in  a  free  and  uninterrupted  course  towards  and 
into  Blackacre,  through  a  channel  therein  partially  described,  and  that  the 
owner  of  Greenacre  should  cleanse  and  repair  the  said  channel,  with  liberty 
Cmt  B.,  his  heirs,  &c,  to  do  so  on  his  defoult.  It  was  held,  that  this  deed 
operated  as  a  grant  to  B.  of  an  easement  of  the  watercourse  therein  de- 
scribed at  all  times  except  the  first  ten  dajrs  of  each  month,  and  that  he 
diereby  acquired  a  right  in  respect  of  that  channel,  and  that  an  alteration 
of  this  channel  was  an  injury  to  his  right,  in  respect  of  which  B.  might 
maintain  an  action,  although  no  actual  damage  bad  occurred.  (Noriham  v. 
HurUy,  1  £11.  &  Bl.  665 ;  17  Jur.  672 ;  22  Law  J.,  Q.  B.  183.)  It  was  held 
also,  that  a  declaration  describing  the  right  as  an  easement  to  which  the 
plaititiff  was  entitled  by  reason  of  his  possession  of  Blackacre,  without 
referring  to  the  deed,  was  sufficient  (lb,)  The  judgment  in  this  case  was 
founded  on  the  effect  of  the  deed  which  governed  the  rights  of  the  parties, 
and,  in  so  deciding,  the  court  did  not  intend  at  all  to  limit  the  salutary  prin- 
ciple laid  down  in  Embrey  v.  Omwii,  (6  Exch.  353,)  to  the  effect  that  the  su- 
perior riparian  proprietors  may  use  the  stream  for  all  reasonable  purposes 
while  on  their  land,  prorided  they  send  it  on  without  material  diminution  or 
alteration  to  inferior  proprietors.    (lb.  673.) 

The  long  enjoyment  of  a  watercourse  is  the  best  evidence  of  right,  and  Eridsaoe  of 
raises  a  presumption  of  an  agreement ;  and  proof  of  a  special  licence,  or  that  ^^^ 
it  was  limited  in  point  of  time,  must  come  from  the  party  who  opposes  the 
right.  (/SiicAv.  Jle«frrfd^«r,  2  Vem.  390;  Gilb.  £q.  C.  3.)  Independently 
of  any  particular  enjoyment  which  another  has  been  accustomed  to  have, 
every  person  is  endded  to  the  benefit  of  a  flow  of  water  in  his  own  lands, 
without  diminution  or  alteration ;  but  an  adverse  right  may  exist,  founded 
on  the  occupation  of  another ;  and  although  the  stream  be  either  diminished 
in  quantity,  or  even  corrupted  in  quality,  as  by  means  of  the  exercise  of 
certain  trades,  yet  if  the  occupation  of  the  party  so  taking  or  using  it  hath 
existed  for  so  long  a  time  as  may  raise  the  presumption  of  a  grant,  me  other 
party,  whose  land  is  below,  must  take  the  stream  subject  to  such  adverse 
righL  Before  the  stat.  2  &  8  Will.  4,  c  71,  twenty  years'  exclusive  ei^oy- 
ment  of  water  in  any  particular  manner  afforded  a  strong  presumption  of 
right  in  the  party  so  enjoying  it,  derived  from  grant  or  act  of  parliament. 
(BettUy  V.  Shaw^  6  East,  208 ;  Cox  v.  Matthewst  1  Vent.  237 ;  2  Wms.  Saund. 
lis  b.     See  Dewkirst  v.  WrigUy,  1  C.  P.  Coop.  329.) 

The  enjoyment  of  water  drawn  from  a  brook  along  an  artificial  channel, 
and  acts  done  by  the  owner  of  the  dominant  tenement  upon  the  servient 
tenement,  which,  without  the  existence  of  an  easement,  would  be  tortious 
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and  actionable,  may  be  evidence  of  a  right  in  the  owner  of  the  dominant 
tenement  to  the  use  of  the  water.  (Beeston  ▼.  H'eate,  6  El.  &  Bl.  986 ;  2 
Jur.,  N.  S.  540 ;  25  L.  J.,  Q.  B.  115. )  An  artificial  cut  from  a  brook  began 
at  point  A.  in  the  close  of  the  defendant  to  point  C,  and  thence  back  into 
the  brook.  The  defendant  and  the  previous  occupiers  of  his  farm  had  been 
in  the  habit  of  turning  the  water  of  the  brook  down  the  artificial  cut  at  A. 
for  the  purpose  of  irrigating  the  latter  close.  The  plaintifi*  occupied  a  close 
called  the  Cow  Pasture,  near  this  latter  close,  and  as  far  back  as  living 
memory  went  he  and  the  previous  occupiers  of  the  Cow  Pasture  had  habi- 
tually, when  the  cattle  were  depasturing  there,  gone  upon  the  defendant's 
land  and  diverted  the  water  from  the  brook  by  putting  a  dam  at  A.,  which 
caused  it  to  flow  down  the  artificial  cut,  and  by  putting  another  obstruction 
at  C,  turned  it  so  as  to  flow  into  a  watering  place  for  cattle  in  the  Cow 
Pasture.  In  an  action  bV  the  plaintiff*  alleging  a  right  to  the  use  of  part  of 
the  water  of  the  brook  flowing  along  the  artificial  cut :  it  was  held,  that 
there  was  evidence  to  support  the  right  that  the  use  of  the  water  by  the  de- 
fendant on  the  servient  tenement  did  not  take  away  from  the  effect  of  the 
use  of  it  by  the  plaintiff'  for  the  dominant  tenement,  and  that  the  purpose 
of  irrigation  for  which  the  cut  was  made  was  not  a  mere  temporary  purpose. 

(lb.) 

An  allegation  that  the  plaintiff*  was  possessed  of  mines,  lands  and  pre- 
mises, and  of  right  ought  to  have  had  and  enjoy,  and  still  of  right  ought 
to  have  and  enjoy,  the  water  of  a  stream  which  had  been  used  to  flow  along- 
side the  lands  and  premises,  is  not  supported  by  proof  that  the  plaintiff* 
was  a  lessee  of  mines  under  lands  adjoining  the  stream,  with  a  grant  from 
the  surface  owner  of  the  use  of  the  water  for  colliery  purposes.  {Irnole  v. 
James,  1  U.  &  N.  248.) 

The  owner  of  land  through  which  a  natural  stream  of  water  runs  (which 
has  been  diminished  in  quantity  by  having  been  in  part  appropriated  to  the 
use  of  works  above,  for  upwards  of  twenty  years,  without  objection)  may, 
after  erecting  a  mill  on  his  uwn  land,  maintain  an  action  against  the  pro- 
prietor of  these  works  for  an  injury  to  such  mill  by  a  further  subsequent 
diversion  of  the  water.    (Bealey  v.  Shaw,  6  East,  208.    See  5  B.  jlr  Ad.  19.) 

An  ancient  watercourse,  which  bad  supplied  D.'s  mill,  had  been  in  1824, 
and  thence  until  1 826,  obstructed  by  a  new  road  which  was  made  across  it, 
and  the  supply  of  water  having  been  thus  cut  off*,  a  new  watercourse  was 
constnicted  by  D.  to  supply  his  mill  through  the  lands  of  A.  (through  which 
the  original  watercourse  had  passed),  and  L.,  in  1853,  obstructed  the  new 
watercourse.  The  lands  of  L.  had  been  in  the  occupation  of  tenants  from 
1827  to  1853.  The  reversioner  did  not  reside  upon  them,  and  the  rents 
were  received  by  a  barrister  living  in  Dublin,  but  who  occasionally  came  to 
Cork  (where  the  lands  were  situate)  and  lodged  in  the  neighbourhood.  An 
action  having  been  brought  by  L.  against  D.,  for  removing  the  obstruction 
to  the  watercourse,  the  Tatter  claiming  a  title  to  the  flow  of  the  water,  and 
the  judge  having  left  to  the  jury  the  presumption  of  a  grant  to  D.,  and 
having  also  told  them  that  they  should  be  satisned  that  such  grant  had  been 
actually  executed  in  fact :  it  was  held,  that  there  was  sufficient  evidence  to 
leave  to  the  jury  a  question  of  presumption  of  a  grant  to  D.  ( DeebU  v.  Linehan, 
12  Ir.  Com.  Law  Rep.,  N.  S.  1,  Exch.  Cham.)  It  was  held,  that  there  was 
no  evidence  or  acquiescence  on  the  part  of  the  reversioner  sufficient  to 
authorize  such  question  of  presumption  being  left  to  the  jury.  (lb.)  It  was 
held  also,  that  the  jury  should  not  have  been  required  to  find  that,  as  a 
matter  of  fact,  a  deed  of  grant  had  been  actually  executed.    (76.) 

It  is  not  necessary  that  the  mode  of  enjoying  a  watercourse  should  always 
have  been  precisely  the  same ;  for  where,  in  an  action  for  a  nuisance  to  a 
watercourse,  the  plaintiff  declared  on  his  possession,  and  stated  the  mill  to 
be  an  ancient  one,  it  was  held  to  be  no  defence,  that  he  had  within  twenty 

J  ears  somewhat  altered  the  wheels.  ( Saunders  v.  Newman,  1  B.  &  Aid.  258.) 
n  which  case  it  was  said  by  Abbott,  J.,  *'  that  the  owner  is  not  bound  to  use 
the  water  in  the  same  precise  manner,  or  to  apply  at  the  same  mill ;  if  he 
were,  it  would  stop  all  improvement  in  machinery.  If  indeed  the  alterations 
made  from  time  to  time  prejudiced  the  right  of  the  lower  mill,  the  case 
would  be  different ;  but  here  the  alteration  is  by  no  means  injurious,  the  old 
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wheel  drew  more  water  than  the  new  one/*  {lb.  See  LuUrelPs  east,  4  Rep. 
«7a.) 

If  an  aBcient  ditch  baa  at  one  end  anciently  opened  into  a  stream,  and 
the  owner  of  a  mill  on  the  stream  has  kept  the  opening  at  the  end  of  the 
ditch  closed  for  twenty  years  and  more,  without  mterruption,  that  would 
give  the  mill  owner  such  a  right  to  keep  it  shut  up,  that  the  owner  of  the 
Und  adjoining  the  ditch  would  not  be  justified  in  reopening  the  communi- 
cation, although  it  might  appear  that  the  communication  between  the  ditch 
and  stream  was  ancient.  {Drewett  t.  Sheardf  7  Car.  &  P.  466.)  If  the 
owner  of  a  water  mill  worked  by  a  ground-shot  wheel  at  a  low  head  of 
water  alter  the  wheel  to  a  breast-shot  wheel,  which  requires  a  high  head  of 
water,  and  after  that  for  twenty  years  and  more  discontinue  the  use  of  the 
breast-shot  wheel,  and  resume  the  use  of  the  ground-shot  wheel,  his  discon- 
tinuance will  cause  the  mill  owner  to  lose  his  right  to  the  high  bead  of  water. 
(lb,)  A  right  to  a  watercourse  is  not  destroyed  by  the  owners  altering  the 
course  of  the  stream,  and  the  owner  may  establish  bis  claim,  notwithstanding 
an  interruption  within  twenty  years  of  his  action  brought  to  enforce  the 
right  Where  the  plaintiff  had  a  right  to  water  flowing  from  the  defendant's 
land  acroas  a  lane  to  his  own  land,  and  it  appeared  that  **  formerly  the 
stream  meandered  a  little  down  the  lane  before  it  flowed  into  the  plaintiff's 
land,  and  that  in  the  year  1835  the  plaintiff,  in  order  to  render  its  enjoyment 
more  commodious  to  himself,  a  little  Taried  the  course,  by  making  a  straight 
cut  direct  from  the  opening  or  spout  under  the  defendant's  hedge  across  the 
lane  to  his  own  premises,"  and  this,  it  was  contended,  negatived  the  right 
claimed  in  the  aeclaration,  TindcU^  C.  J.,  said,  "If  such  an  objection  as 
this  were  allowed  to  prevail,  any  right,  however  ancient,  might  be  lost  by 
the  most  minute  alteration  in  the  mode  of  enjoyment ;  the  making  straight 
a  crooked  bank  or  footpath  would  have  this  result  No  authority  has  been 
cited,  nor  am  I  aware  of  any  principle  of  law  or  common  sense  upon 
which  such  an  argument  could  base  itself."  {Hall  v.  Swift,  6  Scott,  ](>7 ; 
4  Bing.  N.  R.  381.  See  ante,  p.  20.)  The  right  to  the  overflow  of  water 
into  an  old  pond  is  not  lost  by  discontinuing  the  use  of  such  pond, 
and  obtaining  the  same  or  a  greater  advantage  firom  the  use  of  three  new 
ponds;  a  substitution  of  such  a  nature,  and  the  exercise  of  the  right  in  a 
different  spot,  not  being  an  abandonment  of  the  right.  {HaU  y.  Oldroyd, 
14  Mees.  &  W.  789.    See  ante,  p.  27.) 

It  seems  that  nothing  of  necessity  to  a  building,  e,  g.  a  gutter  in  alieno 
jofo,  to  carry  off  water,  &c.,  is  extinguished  by  unity  of  ownership.  {Phey»ep 
▼.  Fieary,  16  Mees.  &  W.  484.)  In  Shury  v.  Figgott  (3  Bulstr.  389 ;  Poph. 
166;  W.  Jones,  145),  which  was  an  action  on  the  case  for  stopping  a  water- 
course, the  court  held,  that  the  right  to  the  flow  of  water  is  not  extinguished 
by  unity  of  ownership,  in  which  respect  it  is  distinguished  from  a  way. 
Wlutlock,  J.,  says,  (8  Bulstr.  340,)  *<  There  is  a  difference  between  a  way,  a 
common  and  a  watercourse.  Bracton  (lib.  4,  fol.  221 — 2,)  calls  them 
terntutes  pradiales ;  those  which  begin  by  private  right,  by  prescription,  by 
assent,  as  a  way  or  common,  being  a  particular  benefit  to  take  part  of  the 
profits  of  the  land.  This  is  extinct  by  unity,  because  the  greater  benefit 
shall  drown  the  less.  A  watercourse  does  not  begin  by  prescription,  nor 
yet  by  assent,  but  the  same  doth  begin  ex  Jure  natura,  having  taken  this 
course  naturally  and  cannot  be  averted."  (See  Pyer  r.  Carter,  1  H.  &  N. 
916,  onto,  p.  79.) 

Previously  to  the  stat  2  &  3  Will.  4,  c  71,  {ante,  p.  1—28,)  the  acqui- 
escence of  lessees  would  not  bind  the  landlord,  nor  that  of  tenants  the 
reversioner.  Thus  where  A.,  who  was  tenant  for  life  with  a  power  of 
jointuring,  which  he  afterwards  executed,  and  in  1747  gave  a  licence  to  B. 
to  erect  a  weir  on  a  river  in  A.'s  soil,  for  the  purpose  of  watering  B.'s 
meadow,  then  A.  died  and  the  jointress  entered,  and  continued  seised  till 
1799,  when  the  tenant  of  A.'s  farm  diverted  the  water  from  the  weir,  upon 
which  the  tenant  of  B.'s  farm  brought  an  action  on  the  case  for  diverting 
the  water ;  the  court  were  of  opinion  that  the  uninterrupted  possession  of 
the  water  for  so  many  years,  with  the  acquiescence  of  the  particular  tenants 
for  life,  would  not  affect  the  reversioner,  although  they  reused  to  disturb  a 
verdict  which  had  passed  for  the  plaintiff,  inasmuch  as  it  would  not  con- 
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dude  the  rights  of  the  parties.  (Bradburjf  v.  GrmseU,  2  Wins.  Saond.  175, 
n»{d),)  Evidence  of  user  for  twenty  years  of  a  head  stock  to  pen  up  a 
rivulet  was  held  insufficient  evidence  for  raising  the  presumption  of  a  grant 
to  warrant  its  continuance  to  the  injury  of  church  land ;  for  if  the  pre- 
ceding vicar  had  made  such  a  grant,  it  would  not  have  bound  his  successor. 
(  Wail  V.  Nixon,  8  Smith's  R.  316.  See  Barker  v.  Richardson,  1 1  East,  S72. 
See  ante,  pp.  67,  74.)  Although  an  adverse  enjoyment  for  the  space  of 
twenty  years  is,  as  against  a  private  individual,  evidence  of  a  grant  by  him, 
yet  it  is  otherwise  in  the  case  of  a  public  river  navigable  by  all  the  queen*s 
subjects ;  for  no  obstruction  for  twenty  years  will  bar  a  public  right  (  Voogki 
V.  ffinch,  2  B.  &  Aid.  662;  Weld  v.  Hornby,  7  East,  195.^  A  public  right 
of  navigation  mav  be  extinguished  either  by  an  act  of  parliament,  a  writ  ad 
quod  dammnm  ana  inquisition,  or,  under  certain  circumstances,  1^  commis- 
sioners  of  sewers,  or  by  natural  causes,  such  as  the  recess  of  the  sea,  or 
accumulation  of  silt  or  mud.  And  where  a  public  road,  obstructing  a 
channel  once  navigable,  has  existed  for  so  long  a  time  that  the  state  of  the 
channel  when  the  road  was  made  cannot  be  proved,  it  is  to  be  presumed  that 
the  right  of  navigation  was  legally  extinguished.  (  itsx  v.  Montague,  4  B.  & 
C.  598.)  The  law  has  made  no  provision  for  the  clearing  of  such  a  highway 
in  the  case  of  the  accumulation  of  silt  or  any  other  natural  cause  by  which 
the  channel  becomes  choked  up ;  and  in  no  such  cases  the  river  ceases  to  be 
navigable,  at  least  until  such  causes  are  by  some  means  counteracted.  {Per 
Lord  Dewman,  C.  J^  Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  374.)  A  coqio- 
ration,  being  the  conservators  of  a  river  and  the  owners  of  the  soil  between 
high  and  low  water  mark,  cannot  authorize  their  lessee  to  erect  a  wharf 
there  which  produces  inconvenience  to  the  public  in  the  use  of  the  river 
for  the  purposes  of  navigation.  {Rex  v.  Lord  Grosvenor  and  others,  2  Stark. 
N.  P.cf.  511.) 

If  one  has  anciently  pits  which  are  supplied  by  a  rivulet,  he  may  cleanse 
them,  but  cannot  change  or  enlarge  them,  (Brown  v.  Best,  1  Wils.  174,)  nor 
change  the  channels  from  a  river  to  the  prejudice  of  another  owner.  (i)iM- 
combe  v.  Randall,  Hetl.  82.) 

In  the  absence  of  a  special  custom,  artificial  watercourses  are  not  dis- 
tinguished in  law  from  natural  ones ;  and  a  title  may  be  gained  by  twenty 
years'  user  as  well  to  the  former  as  to  the  latter.  Therdbre,  where  mine 
owners  made  an  adit  through  their  lands  to  drain  the  mine,  which  they 
afterwards  ceased  to  work,  and  the  owner  of  a  brewery,  through  whose 
premises  the  water  flowed  for  twenty  years  after  the  working  had  ceased, 
had  during  that  time  used  it  for  brewing :  it  was  held,  that  he  Uiereby  gained 
a  right  to  the  undisturbed  enjoyment  of  the  water,  and  that  mines  could  not 
afterwards  be  so  worked  as  to  pollute  it.  It  is  questionable  whether  an 
universal  practice  in  the  neighbourhood  to  resume  the  use  of  such  adit 
waters,  for  mining  purposes,  after  so  long  an  interval,  might  not  have  been 
set  up  in  answer  to  the  claim  of  easement,  thereby  raising  the  inference  that 
the  part^  claiming  used  the  water,  not  of  right,  but  only  during  the  acci  - 
dental  disuse  of  the  adit  and  with  knowledge  that  the  mine  owners  reserved 
to  themselves  a  power  to  recommence  working,  and  thereby  disturbing  the 
waters.  (Magor  v.  Chadwick,  11  Ad.  &  Ell.  571 ;  3  P.  &  Dav.  367.  See 
Arkwrighi  v.  Gell,  3  Mees.  &  W.  232.)  The  court  in  refusing  a  new  trial 
said  that  the  proposition,  that  a  watercourse,  of  whatever  antiquity,  and  in 
whatever  decree  ei^oyed  by  numerous  persons,  cannot  be  so  enjoyed  as  to 
confer  a  right  to  the  use  of  the  water,  if  proved  to  have  been  originally 
artificial,  seems  to  be  quite  indefensible.  And  the  late  case  of  Arkwright 
V.  OeU,  5  Mees.  &  W.  203  (see  post)  leads  to  no  such  conclusion.  {Per  Lord 
Denman,  Magor  v.  Chadwick,  11  Ad.  &  EIL  586.  See  Sutclife  v.  Booth,  32 
L.J.,Q.B.  136.) 

No  action  lies  for  an  injury  occasioned  by  the  diversion  of  an  artificial 
lies  for  diverting  watercourse,  where,  from  the  nature  of  the  case,  it  is  obvious  that  the  enjoy- 
•rtiflcial  waters  ment  of  it  depends  upon  temporary  circumstances,  and  is  not  of  a  permanent 
course.  character,  and  where  the  interruption  is  by  a  party  who  stands  in  the  situa- 

tion of  the  grantor.  (  Wood  v.  Waud,  13  Jur.  472;  18  Law  J.,  Exch.  305; 
3  Exch.  748.)  Where,  therefore,  the  owners  of  a  colliery  had  suffered  the 
water  pumped  out  of  their  colliery  to  flow  along  an  artificial  channel ;  it  was 
held,  that  in  the  absence  of  any  grant  or  prescriptive  title,  no  action  lay  by 
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the  owner  of  land  through  which  the  water  had  been  so  accustomed  to  flow 
against  an  owner  of  land  above,  and  through  whose  land  the  sough  likewise 
passed,  for  diverting  such  water ;  for  the  owners  of  a  colliery  thus  getting  rid 
of  a  nnisance  to  their  works,  by  discharg^ing  the  water  into  such  sough,  could 
not  be  considered  as  giving  it  to  one  more  than  to  others  of  the  proprietors 
of  the  land  through  which  such  sough  had  been  constructed,  but  that  each 
might  take  and  use  what  passed  through  his  land,  and  the  proprietor  of  the 
kndbdow  had  no  right  to  any  part  of  that  water  until  it  had  reached  his 
own  land,  nor  had  he  any  right  to  compel  the  owners  above  to  permit  the 
water  to  flow  through  their  land  for  his  benefit.  (lb.  See  WardU  v.  Brockle- 
kurst,  £1L  &  £1L  1058.) 

The  owner  of  land  has  an  unqualified  right  to  drain  it  for  agricultural  Draining  water 
purposes,  in  order  to  get  rid  of  mere  surfiace  water,  the  supply  of  the  water  ftwf  sgrtcultural 
bein^  casual  and  iu  flow  following  no  regular  definite  course,  and  a  neigh-  P'^'P^'^- 
bounng  proprietor  cannot  complain  that  he  is  thereby  deprived  of  such  water 
which  otherwise  would  hove  come  to  his  land.   The  land  of  the  plaintiflTand 
defendant  was  contiguous  and  on  the  outside  of  the  defendant's  land,  and 
near  to  it  was  a  wet  springy  spot,  where  at  most  seasons  of  the  year  some 
water  rose  to  the  surface  and  collected  in  sufiicient  quantity  to  flow  down 
the  slope  of  the  land.     In  times  of  wet  a  great  body  of  water  flowed  down, 
and  after  a  long  drought  there  was  hardly  any,  and  sometimes  none.   There 
was  no  re^lar  formed  ditch  or  channel  for  the  water,  the  place  where  it 
flowed  being  constantly  trodden  in  by  cattle.    The  water  which  was  not 
absorbed  (and  except  in  times  of  drought  all  of  it  was  not  absorbed)  ran 
into  an  old  watercourse  of  the  plaintiff  which  led  into  a  reservoir  of  the 

Jilaintiff*;  the  water  had  so  flowed  for  upwards  of  twenty  years.  The  de- 
endant,  for  the  purpose  of  draining  his  land,  and  for  supplving  some  part 
of  his  property  with  water,  diverted  this  water  from  the  plaintiff's  reser- 
voir. At  another  spot  of  the  plaintiff's  land,  as  long  ago  as  any  one  could 
recollect,  water  had  alwasrs  risen  to  the  surfoce.  There  had  generally  been 
a  drinking  place  for  cattle  formed  with  stones,  and  the  overflow  of  the  water 
went  down  a  ditch  and  thence  into  a  watercourse  to  the  plaintiff's  reser- 
voir: it  was  held,  that  the  defendant  was  not  liable  to  the  plaintiff  for 
having  deprived  him  of  the  use  of  such  waters,  he  having  diverted  them 
by  draining  his  land  for  the  purpose  of  getting  rid  of  the  water  and  of  sup« 
pl]ring  another  portion  of  his  property  with  it.  {Rawstron  v.  Taylor,  11 
Exch.  869.) 

The  right  of  a  riparian  owner  to  the  lateral  tributaries  or  feeders  of  the  Right  applicable 
main  stream  applies  to  water  flowing  in  a  deflned  and  natural  channel  or  ^  7ii|!l|^^'*' 
watercourse,  and  does  not  extend  to  water  flowing  over  or  soaking  through 
land  previous  to  its  arrival  at  such  watercourse.  The  water  of  a  shallow 
basin  or  pond  formed  by  landslips,  when  exceeding  a  certain  depth,  escaped 
over  the  surface  of  the  land,  and  thence  by  natural  force  of  gravity  found 
its  way  by  land  drains  or  dykes  to  a  brook.  In  like  manner,  the  overflow  of 
water  from  an  ancient  well,  and  a  swamp  adjoining,  ran  in  wet  seasons  to 
the  brook.  The  overflow  from  another  well,  used  as  a  watering  place 
for  cattle,  formed  a  stream,  which  after  following  the  course  of  an  artificial 
ditch  along  a  hedge  side,  and  in  other  parts  flowing  down  a  small  channel 
formed  by  the  water,  and  over  swampy  places  where  the  cattle  had  trodden 
in  the  soil,  ran  over  a  field  and  thence  along  a  natural  valley,  and  along 
hedge-sides  and  ditches,  and  discharged  itself  into  the  brook :  it  was  held, 
that  a  millowner,  having  a  right  to  the  use  of  the  water  of  the  brook,  had 
no  cause  of  action  against  the  occupier  or  owner  of  the  land  for  diverting 
either  of  these  sources  of  supply  before  the  waters  had  arrived  at  a  definite 
natural  watercourse.    (Broadbent  v.  Ramsbottom,  25  Law  J.,  Exch.  115.) 

The  right  of  a  party  to  an  artificial  watercourse,  as  against  the  narty 
creating  it,  must  depend  upon  the  character  of  the  watercourse,  and  the 
circumstances  under  which  it  was  created.  The  flow  of  water  from  a^  drain, 
made  for  the  purpose  of  agricultural  improvements,  does  not  give  a  right  to 
Ae  neighbour  so  as  to  preclude  the  proprietor  firom  altering  the  level  of  his 
drain  for  the  improvement  of  his  land.  {Greatrex  v.  Haifward,  8  Exch.  291 ; 
22  L.  J.,  Exch.  137.)  A  special  verdict  found  that  a  pit  in  the  plaintiff's 
dose,  adjoining  a  close  of  the  defendant,  in  and  since  1796,  had  been  prin- 
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cipally  tupplied  with  water  coming  from  the  defendant's  close,  through  ail 
agricultural  drain  for  the  better  cultivation  of  the  land,  and  which  water 
flowed  thence  into -a  ditch,  and  then  into  a  pit ;  that  the  drain  came  from  a 
hill  side  through  the  defendant's  close,  through  a  wet  boggy  soil,  and  not 
from  any  ascertained  source,  and  that  it  aided  in  effecting  a  general  surface 
drainage  of  the  defendant's  close ;  that  the  defendant,  for  the  more  effectual 
draining  and  cultivating  his  close,  deepened  the  courae  of  an  old  drain,  and 
by  making  a  communication  between  it  and  the  drain  which  fed  the  plain. 
tiff''s  pit.  The  immediate  object  was  to  get  a  better  fall  of  water  from  the 
defendant's  slose,  which  previously  had  l^n  so  wet  and  boggy  as  to  be 
comparatively  unproductive.  It  was  held  that,  under  the  above  circum* 
stances,  no  gprant  of  the  flow  of  water  to  the  plaintiff'  was  to  be  presumed, 
and  that  the  plaintiff*  had  no  right  of  action  against  the  defendant  for  the 
diversion  of  the  water.    ( lb,) 

The  stannera  of  Devonshire  are  not  entitled,  by  custom,  to  divert  water 
from  streams  into  their  mines,  and  for  that  purpose  to  dig  trenches  over 
other  people's  lands.    {Bastard  v.  Smith,  2  M.  &  Rob.  129.) 
Water  drained  A  party  receiving  water  drained  from  a  mine  has  no  right  to  compel  the 

from  mines.  ownera  of  the  mine  to  continue  such  discharge.   Before  the  year  1705,  a  com- 

pany of  adventurers  had  begun  to  construct  a  sough  or  level  now  called  the 
Cromford  Sough,  for  the  purpose  of  draining  a  portion  of  the  mineral  field 
in  the  wapentake  of  Wirksworth  in  Derbyshire;  being  remunerated,  by  agree- 
ment  with  the  proprietors  of  the  mines,  by  a  portion  of  the  lead  ore  raised 
within  the  district  benefited  thereby  (technically  called  the  "Title  of  the 
Sough").  The  water  from  this  sough  flowed  into  a  brook  called  Bonsall  Brook, 
and  their  united  waters  turned  an  ancient  corn-mill.  In  17S8,  they  leased 
this  easement  of  continuing  and  maintaining  the  sough  to  ceruin  parties  for 
999  years.  In  1771»  A.  obtained  a  lease  for  eighty.four  yeara,  from  the 
owner  of  the  land  through  which  the  sough  was  made,  of  the  brook,  of  die 
stream  of  water  issuing  from  the  sough  into  it,  and  of  the  piece  of  land  on 
which  the  corn-mill  stood,  with  the  right  of  erecting  mills  ihereon ;  and 
accordingly,  in  1772,  erected  extensive  cotton- mills  thereon,  partly  on  tlie 
site  of  the'  ancient  corn-mill,  and  they  were  worked  by  the  same  junction 
of  the  two  streams.  This  lease  contained  a  proviso,  that  if,  during  Uie  term, 
the  stream  issuing  from  Cromford  Sough  should,  by  the  bringing  up  of  any 
other  sough,  or  by  unavoidable  accident,  be  taken  away  or  lessened,  so  that 
there  should  not  come  to  the  mills  sufficient  water  for  working  them,  and 
the  lessor  should  not  be  able  otherwise  to  supply  it,  it  should  be  lawful  for 
A.  to  take  down  the  mills,  and  remove  them  to  another  piece  of  ground 
therein  described,  of  which  a  lease  should  be  gpranted  for  the  rest  of  the 
term.  In  1789,  A.  purchased  from  the  lessor  the  absolute  interest  in  the 
land  leased,  and  in  tnat  through  which  so  much  of  the  sough  was  made  as 
lay  within  the  manor  of  Cromford.  In  the  meantime,  another  company  had, 
in  1771,  commenced  the  construction  of  another  sough  on  a  lower  level, 
called  the  Meer  Brook  Sough  (commencing  within  the  manor  of  Wirks- 
worth), for  the  purpose  of  draining  a  larger  portion  of  the  mineral  field, 
under  a  similar  licence  from  the  same  mine- owners,  who  had  before  used  the 
Cromford  Sough.  In  1886,  Meer  Brook  Sough  having  been  so  far  extended 
into  Cromford  as  to  drain  Cromford  Sough,  the  water  supplying  A.'s  mills 
was  thereby  diverted :  it  was  held,  that,  under  the  circumstances,  A.  had 
not  acquired  by  user  of  the  water  issuing  from  Cromford  Sough  such  a  right 
to  it  as  to  entitle  him  to  maintain  an  action  against  the  proprietore  of  the 
Meer  Brook  Sough,  this  being  an  artificial  watercourse  made  for  a  particular 
and  temporary  purpose,  and  its  water  having  been  originally  uken  by  him 
with  notice  that  it  might  be  discontinued,  and  the  circumstances  not  being 
such  as  to  afford  any  presumption  of  a  grant  by  the  owners  of  the  mines; 
and  t^at  he  did  not  acquire  such  right  by  force  of  tlie  stat  2  &  3  Will.  4, 
c.  71,  s.  2.  (Jrkwright  v.  Gell,  6  Mees.  &  W.  203.)  The  right  or  interest 
which  the  proprietor  of  the  surface  where  the  stream  issued  forth,  or  his 
grantees,  would  have  in  such  a  watercourse,  at  common  law,  independently 
of  the  effect  of  user  under  the  stat  2  &  S  Will.  4,  c.  71,  was  to  use  it  for  any 
purpose  to  which  it  was  applicable  so  long  as  it  continued  there.  An  user 
for  twenty  years,  or  a  longer  time,  would  be  no  presumption  of  the  right  to 
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the  water  in  perpetuity ;  for  such  a  grant  would  in  truth  he  neither  more 
nor  less  than  an  obligation  on  the  mine  owner  not  to  work  his  mines  by  the 
ordinary  mode  of  getting  minerals  below  the  bed  drained  by  that  sough, 
and  to  keep  the  mines  fl^»ded  up  to  that  level,  in  order  to  make  the  flow  of 
water  constant  for  the  benefit  of  those  who  had  used  it  for  some  profitable 
purposes.  The  court  were  of  opinion,  that  the  statute  did  not  give  A.,  and 
those  who  claimed  under  him,  any  such  right.  Lord  Abinger,  C.  B.,  said, 
*'  the  whole  purview  of  the  stat  2  &  8  Will.  4,  c.  71.  shows,  that  it  applies 
only  to  such  rights  as  would  before  the  act  have  been  acquired  by  the  pre- 
sumption of  a  grant  from  long  user.  The  act  expressly  requires  enjoyment 
for  different  periods, '  without  interruption,'  and  therefore  necessarily  imports 
vuch  an  user  as  could  be  interrupted  by  some  one  *  capable  of  resisting  the 
claim,'  and  it  also  requires  it  to  be  of  right.  But  the  use  of  the  water  in 
this  case  could  not  be  the  subject  of  an  action  at  the  suit  of  the  proprietors 
of  the  mineral  field  lying  below  the  level  of  the  Cromford  Sough,  and  was 
incapable  of  interruption  by  them  at  any  time  during  the  whole  period,  by 
any  reasonable  mode  ;  and  as  against  them  it  was  not  *  of  right,'  they  had 
no  interest  to  prevent  it ;  and  until  it  became  necessary  to  drain  the  lower 
part  of  the  field,  indeed  at  all  times,  it  was  wholly  immaterial  to  them  what 
Became  of  the  water,  so  long  as  their  mines  were  freed  from  it  We  there- 
fore think,  that  the  plaintitTs  never  acquired  any  right  to  have  the  stream 
of  water  continued  in  its  former  channel,  either  by  the  presumption  of  a 
grant,  or  by  the  recent  statute,  as  against  the  owners  of  the  lower  level  of 
the  mineral  field,  or  the  defendants  acting  by  their  authority,  and  therefore 
our  judgment  must  be  for  the  defendant."  (Arkwright  v.  Gellt  6  Mees.  fie 
W.  203.  See  observations  on  this  case  in  Magor  v.  Chadwick,  1 1  Ad.  &  £11. 
671:  ante,  ip.  102.) 

'  The  plaintiff  and  the  defendant  occupied  adjoining  collieries.  A  prede- 
cessor of  the  defendant,  but  with  whom  he  had  no  privity,  committed  a 
trespass,  and  made  holes,  called  "  thyrlings"  in  a  barrier  (of  coal  belonging 
to  the  plaintiff),  which  separated  the  two  collieries.  The  defendant,  in 
working  his  mine,  broke  down  a  seam  of  coal  of  his  own,  and  the  conse- 
quence was,  that  the  water  flowed  from  his  mine  into  the  plaintiffs  through 
the  **  thyrlings:*' — it  was  held,  that  there  was  no  duty  on  the  defendant  to 
prevent  the  water  fr^m  flowing  from  his  mine  into  the  plaintiff''s.  {Smith  v. 
Kendriek,  IS  Jur.  362  ;  18  L.  J.,  C.  P.  172.  See  Clegg  v.  Dearden,  12  Jur. 
848 :  17  Law  J.,  Q.  B.  233.) 

By  the  term  watercourse  is  usually  understood  a  stream  of  water  flowing  Water  in 
above  ground ;  but  questions  of  a  similar  nature  occur  respecting  the  right  •ubierrsneoua 
to  water  flowing  in  a  subterraneous  channel.  It  was  held  by  Lord  Ellen"  ®°*°°^^* 
borough,  C.  J.,  that  after  twentjr  years'  uninterrupted  enjoyment  of  a  spring 
of  water,  an  absolute  ri^ht  to  it  is  gained  by  the  occupier  of  the  close  in 
which  it  issues  above  ground,  and  the  owner  of  an  adjoining  close  cannot 
lawfully  cut  a  drain  whereby  the  supply  of  water  to  the  spring  is  diminished. 
{BaUUm  V.  Benstead,  1  Camp.  463.)  But  in  Cooper  v.  Barber,  (8  Taunt.  99, 
cited  by  the  court,  12  Mees.  &  W.  332,)  where  the  defendant  had  for  many 
years  past  penned  back  a  stream  for  the  purposes  of  irrigation,  in  conse- 
quence of  which  the  water  had  percolated  through  a  porous  and  gravelly 
soil  into  the  plaintiff's  land ;  but  as  this  percolation  had  been  insensible 
and  unknown  by  the  plaintiff  until  the  land  was  applied  for  building  pur- 
poses, the  court  held  that  no  right  to  cause  such  percolation  was  acquired 
by  the  user,  and  that  the  adjoining  owner,  on  receiving  injury  from  it  upou 
erecting  a  bouse,  might  bring  an  action  for  it. 

It  was  questioned  in  Hammond  v.  Hall  {10  Sim.  331),  whether  the  owner 
of  an  old  well  can  prevent  his  neighbour  from  sinking  a  well  in  his  own  land, 
on  the  ground  that  thereby  the  supply  of  water  to  the  old  well  will  be  drawn 
off  6r  diminished. 

The  owner  of  land,  through  which  water  flows  in  a  subterraneous  course, 
has  no  right  or  interest  in  it  which  will  enable  him  to  maintain  an  action 
against  a  landowner,  who,  in  carrying  on  mining  operations  on  his  own  land 
in  the  usual  manner,  drains  away  the  water  from  the  land  of  the  first-men- 
tioned owner,  and  lays  his  well  dry.  Tindal,  C.  J.,  intimated  no  opinion 
whatever  as  to  what  might  be  the  rule  of  law,  if  there  had  been  an  un- 
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intemipted  user  of  the  right  for  more  than  the  last  twenty  years ;  but  the 
court,  confining  themselves  strictly  to  the  facts  stated  in  the  bill  of  excep- 
tions, thought  the  case  was  not  to  be  governed  by  the  law  which  applies  to 
rivers  and  flowing  streams,  but  that  it  rather  falls  within  that  principle 
which  gives  to  the  owner  of  the  soil  all  that  lies  beneath  his  surface ;  tnat 
the  land  immediately  below  is  his  pronerty,  whether  it  is  solid  rock,  or  porous 
ground,  or  venous  earth,  or  part  soil  or  part  water ;  that  the  person  who 
owns  the  surface  may  dig  therein,  and  apply  all  that  is  there  found  to  bis 
own  purposes  at  his  free  will  and  pleasure ;  and  that  if,  in  the  exercise  of 
such  right,  he  intercepts  or  drains  off  the  water  collected  from  underground 
springs  in  his  neighbour's  well,  this  inconvenience  to  his  neighbour  falls 
within  the  description  of  dammm  abigue  ityurid,  which  cannot  become  the 
ground  of  an  action.  {Acton  v.  BlundeU,  12  Mees.  &  W.  353,  354.)  In 
such  a  case  as  Jcion  v.  Blundell  the  existence  and  state  of  the  underground 
water  is  generally  unknown  before  the  well  is  made,  and  after  it  is  made 
there  is  a  diflSculty  in  knowing  certainly  how  much,  if  any  indeed,  of  the 
water  of  the  well,  when  the  ground  was  m  its  natural  state,  belonged  to  the 
owner  in  right  of  his  property  in  the  soil,  and  how  much  belongeid  to  that 
of  his  neighbour,  who,  in  digging  a  mine  or  another  well,  may  possibly  be 
only  taking  back  his  own.  These  practical  uncertainties  make  it  very 
reasonable  not  to  apply  the  rules  which  regulate  the  enjoyment  of  streams 
and  waters  above  ground  to  subterraneous  waters,  especially  when  the  result 
would  be  to  prevent  the  full  enjoyment  of  the  rights  of  property  in  the 
neighbouring  owner,  and  to  prevent  him  from  extracting  metals  or  minerals 
from  his  own  soil,  or  making  some  other  beneficial  use  of  it  If  the  course  of 
a  subterranean  stream  be  well  known,  as  is  the  case  with  many,  which  sink 
underground,  pursue  for  a  short  space  a  subterraneous  course  and  then 
emerge  again,  it  never  would  be  considered  that  the  owner  of  the  soil  under 
which  the  stream  flowed  could  not  maintain  an  action  for  the  diversion  of  it, 
if  it  took  place  under  such  circumstances  as  would  have  enabled  him  to 
recover  if  the  stream  had  been  wholly  above  ground.  (JHekenson  v.  Grand 
/uneiion  Canal  Company ^  7  Exch.  300,  301.) 

The  last  case  has  been  questioned,  and  it  has  been  laid  down  that  the 
principles  which  regulate  the  rights  of  owners  of  land  in  respect  to  water 
flowing  in  known  and  defined  channels,  whether  upon  or  below  the  surfiice 
of  the  ground,  do  not  apply  to  undergpround  water  which  merely  percolates 
through  the  strata  in  no  known  channels.  It  is  now  settled  by  several 
authorities  that  no  action  will  lie  against  a  man  who,  by  digging  or  cutting 
drains  in  his  own  land,  thereby  drains  his  neighbour's  land  alM>  by  inter- 
cepting the  flow  of  the  water  percolating  through  the  pores  of  the  soil,  and 
which  but  for  such  digging  or  draining  would  have  reached  his  neighbour's 
land,  or  by  causing  the  water  already  collected,  in  fact,  on  his  neiglibour's 
soil  to  percolate  away  from  and  out  of  it.     (New  River  Company  v.  Joknton, 

6  Jur.,  N.  S.  374,  Q.  B.)     In  Dickenton  v.'  Grand  Junction  Canal  Company, 

7  Exch.  282,  the  Court  of  Exchequer  laid  down  that  an  action  would  lie 
against  a  landowner  for  digging  a  well,  and  so  preventing  subterraneous 
water  from  reaching  a  natural  surface  stream  which  it  would  otherwise  have 
reached,  and  this  whether  the  water  was  part  of  an  underground  water- 
course, or  would  have  reached  the  stream  by  percolation  through  the  inter- 
vening strata ;  but  this  opinion  has  been  overruled  by  the  decision  of  the 
House  of  Lords  in  Chasemore  v.  Richard$,  7  H.  L.  C.  349,  affirming  the 
judgment  of  the  Court  of  Exchequer  Chamber,  2  H.  &  N.  168.  The  facts 
of  that  case  appear  from  the  following  opinion  of  the  judges,  which  was 
acted  on  by  the  House  of  Lords.  It  appears  by  the  facts  that  are  found 
in  this  case,  that  the  plaintiff  is  the  occupier  of  an  ancient  mill  on  the  river 
Wandle,  and  that  for  more  than  sixty  years  before  the  present  action  be 
and  all  the  preceding  occupiers  of  the  mill  used  and  enjoyed,  as  of  right, 
the  flow  of  the  river  for  the  purpose  of  working  their  mill.  It  also  appears 
that  the  river  Wandle  is,  and  always  has  been,  supplied  above  the  plain- 
tiff's mill  in  part  by  the  water  produced  by  the  rainfall  on  a  district  of 
many  thousand  acres  in  extent,  comprising  the  town  of  Croydon  and  its 
vicinity.  The  water  of  the  rainfall  sinks  into  the  ground  to  various  depths, 
and  then  flows  and  percolates  through  the  strata  to  the  river  Wandle,  part 
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rising  to  the  surface  and  part  finding  its  way  underground  in  courses  which 
conCinuaUy  vary.  The  defendant  represented  the  members  of  the  Local 
Board  of  Health  of  Croydon,  who,  for  the  purpose  of  8uppl3ring  the  town  of 
Croydcm  with  water,  and  for  other  sanitary  purposes,  sank  a  well  in  their 
own  land  in  the  town  of  Croydon,  and  about  a  quarter  of  a  mile  from  the 
river  Wandle,  and  pumped  up  large  quantities  of  water  from  their  well  for 
the  supply  of  the  town  of  Croydon,  and  by  means  of  the  well  and  the 
pumping  the  Local  Board  of  Health  did  divert,  abstract  and  intercept 
underground  water,  but  underground  water  only,  that  otherwise  would  have 
flowed  and  found  its  way  into  the  river  Wandle,  and  so  to  the  plaintiff's 
mill ;  and  the  quantity  so  diverted,  abstracted  and  intercepted,  was  sufficient 
to  be  of  sensible  value  towards  the  working  of  the  plamtifiT's  mill.  The 
question  was,  whether  the  plaintiff  could  maintain  an  action  against  the 
defendant  for  this  diversion,  abstraction  and  interception  of  the  underground 
water.  The  law  respecting  the  right  to  water  flowing  in  definite  visible 
channels  may  be  considered  as  pretty  well  settled  by  several  modern  deci- 
sions, and  is  very  clearly  enunciated  in  the  case  of  Embrey  v.  Owen,  6  Exch. 
Rep.  353.  But  the  law,  as  laid  down  in  those  cases,  is  inapplicable  to  the 
case  of  subterranean  water  not  flowing  in  any  definite  channel,  nor  indeed 
at  all  in  the  ordinary  sense,  but  percolating  or  oozing  through  the  soil,  more 
or  less  according  to  the  quantity  of  rain  that  may  chance  to  fall.  The  inap- 
plicability of  the  general  law,  respecting  rights  to  water,  to  such  a  case  has 
been  recognized  and  observeid  upon  by  many  judges  whose  opinions  are  of 
the  gpreatest  weight  and  authonty.  In  the  case  of  Rawstron  v.  Tayloft  1 1 
Exch.  Rep.  382,  Parke^  B.,  said,  *<This  is  the  case  of  common  surface 
water  flowing  in  no  definite  channel,  though  contributing  to  the  supply  of 
the  plaintiff's  mill.  The  water  having  no  definite  course,  and  the  supply 
not  being  constant,  the  plaintiff  is  not  entitled  to  it  The  right  to  have  a 
stream  running  in  its  natural  direction  does  not  depend  upon  a  supposed 
grant,  but  i»Jure  nahtra,"  In  the  subsequent  case  of  Broadbent  v.  Aonw- 
ioM««,  11  Exch.  Rep.  602,  615,  Jlderton,  B.,  observes,  that "  all  the  water 
falling  from  heaven  and  shed  upon  the  surface  of  a  hill,  at  the  foot  of  which 
a  brook  runs,  must,  by  the  natural  force  of  gravity,  find  its  way  to  the 
bottom,  and  so  into  the  brook,  but  this  does  not  prevent  the  ownei;  of  the 
land  on  which  it  falls  from  dealing  with  it  as  he  may  please,  and  appro- 
priating it.  He  cannot  do  so  if  the  water  has  arrived  at  and  is  flowing  in 
some  definite  channel.  There  is  here  no  watercourse  at  all."  In  the  earlier 
case  of  Jct<m  v.  Blundell,  12  Mees.  &  Wels.  324,  the  Court  of  Exchequer 
was  of  opinion  that  the  owner  of  the  surface  might  apply  subterranean  water 
as  he  pleased,  and  that  any  inconvenience  to  his  neighbour  from  so  doing 
viras  damnum  abtque  injwria,  and  gave  no  ground  of  action.  There  is  no  case 
or  authority  of  which  I  am  aware,  that  can  be  cited  in  support  of  the 
position  contended  for  by  the  plaintiff,  or  in  which  the  right  to  subter- 
ranean percolating  water,  adverse  to  that  of  the  owner  of  the  soil,  came  in 
question,  except  the  nisi  prius  case  of  BaUton  v.  Berutedf  I  Camp.  463,  and 
Vickenaon  v.  The  Grand  Junction  Canal  Company,  7  Exch.  Rep.  282.  In  the 
first  of  these  cases  Lord  Ellenborough  is  reported  to  have  expressed  an 
opinion  that  twenty  years'  enjoyment  of  the  use  of  water  in  any  manner 
afforded  an  exclusive  presumption  of  right.  This  opinion  amounted  only 
to  the  dictum  of  an  eminent  judge,  followed  by  no  decision  upon  the  point, 
for  the  case  ended  in  the  withdrawal  of  a  juror,  and  is  directly  at  variance 
with  the  judgment  of  the  Court  of  Exchequer  in  the  other  case  upon  which 
the  plaintiff  relies,  of  Dickenson  v.  The  Grand  Junction  Canal  Company,  in  which 
the  court  declared,  7  Exch.  Rep.  299,  that  the  right  to  have  a  stream 
running  in  its  natural  course  is  not  by  a  presumed  grant  from  long  acqui- 
escence on  the  part  of  the  riparian  proprietors  above  and  below,  but  is  ex 
jure  naturm,  and  an  incident  of  property  as  much  as  the  right  to  have  the 
soil  itself  in  its  natural  state  unaltered  by  the  acts  of  a  neighbouring  pro- 
prietor who  cannot  dig  so  as  to  deprive  it  of  the  support  of  his  land.  In  the 
case  of  Dickeneon  v.  The  Grand  Junction  Canal  Company^  the  very  question 
now  before  your  lordships'  house  arose,  and  that  case  is  relied  upon  by  the 
plaintiff  as  a  decisive  authority  in  his  favour.  The  Court  of  Exchequer 
was  of  opinion  that  the  company  by  digging  a  well  and  pumping  out  the 
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water,  and  so  intercepting  and  diverting  underground  and  percolating  water 
which  would  otherwise  have  gone  into  a  stream  which  flowed  to  the  plain- 
tiff's mill,  'and  was  applied  to  the  working  of  it,  had  become  liable  to  an 
action  for  the  infringement  of  a  right  at  common  law.  In  the  same  judg- 
ment, however,  the  court  refers,  7  Exch.  Rep.  SOO,  to  the  case  of  Jcton  v. 
Btundellf  apparently  with  approbation,  and  observes  that  the  existence  and 
state  of  underground  water  is  generally  unknown  before  a  well  is  made,  and 
after  it  is  made  there  is  a  difficulty  in  knowing  certainly  how  much,  if  any, 
of  the  water  of  the  well,  when  the  ground  was  in  its  natural  state,  belonged 
to  the  owner  in  right  of  his  property  in  the  soil}  and  how  much  belonged  to 
his  neighbour.  These  practical  uncertainties  make  it  very  reasonable  not 
to  apply  the  rules  which  regulate  the  enjoyment  of  streams  and  waters  above 
ground  to  subterranean  waters.  But  the  court,  without  at  all  adverting  to 
this  distinction  which  it  had  adopted,  treated  the  case  of  underground  per- 
colating  water  as  governed  by  the  same  rule  as  would  obtain  in  the  case  of 
visible  streams  and  watercourses  above  ground ;  and  no  remark  or  comment 
was  made,  or  reason  assigned  by  the  court,  for  arriving  at  a  conclusion 
which  not  only  does  not  seem  warranted  by  the  premises  previously  adopted, 
but  is  in  effect  hardly  consistent  with  them.  The  plaintiff  in  that  case  was 
held  to  have  a  cause  of  action  independently  of  any  infringement  of  a  right 
at  common  law,  by  reason  of  the  breach  of  an  agreement  between  the 
parties  and  of  an  act  of  parliament ;  and  a  decision  upon  the  right  at 
common  law  seems  not  to  have  been  necessary  for  determining  the  suit 
between  the  parties.  These  considerations  greatly  weaken  the  effect  of  the 
case  of  Dickenson  v.  The  Grand  Junction  Canal  Company ^  as  an  authority 
against  the  defendant  upon  the  point  now  in  question,  but  it  is  an  authority 
in  his  favour  to  show  that  a  right  to  water  is  not  by  a  presumed  grant  from 
long  acquiescence,  but,  if  it  exists  at  all,  hnjurt  natur^^  and  that  the  rules 
of  law  that  regulate  the  rights  of  parties  to  the  use  of  water  are  hardly,  or 
rather  not  at  all,  applicable  to  the  case  of  waters  percolating  underground. 
In  such  a  case  as  the  present,  is  any  right  derived  from  the  use  of  the  water 
of  the  river  Wandle  for  upwards  of  twenty  years  for  working  the  plaintiff's 
mill  ?  Any  such  right  against  another,  founded  upon  length  of  enjoyment, 
is  supposed  to  have  originated  in  some  grant  which  is  presumed  from  the 
owner  of  what  is  sometimes  called  the  servient  tenement.  But  what  grant 
can  be  presumed  in  the  case  of  percolating  waters  depending  upon  the 
quantity  of  rain  falling,  or  the  natural  moisture  of  the  soil,  and  in  the 
absence  of  any  visible  means  of  knowing  to  what  extent,  if  at  all,  the  enjoy* 
ment  of  the  plaintiff's  mill  would  be  affected  by  any  water  percolating  in 
and  out  of  the  defendant's  or  any  other  land  ?  The  presumption  of  a  grant 
only  arises  where  the  person  against  whom  it  is  to  be  raised  might  have 
prevented  the  exercise  of  the  subject  of  the  presumed  grant ;  but  how  could 
he  prevent  or  stop  the  percolation  of  water  f  The  Court  of  Exchequer, 
indeed,  in  the  case  of  Dickenson  v.  Tlie  Grand  Junction  Canal  Companift 
expressly  repudiates  the  notion  that  such  a  right  as  that  in  question  can  be 
founded  on  a  presumed  grant,  but  declares  that  with  respect  to  running 
water  it  is  jure  naturee.  If  so,  h  fortiori  \\kt  right,  if  it  exists  at  all  in  the 
case  of  subterranean  percolating  water,  is  jMr«na/Mr«,  and  not  by  presumed 
grant,  and  the  circumstance  of  the  mill  being  ancient  would  in  that  case 
make  no  difference. 

The  question  then  is,  whether  the  plaintiff  has  such  a  right  as  he  claims 
jure  natura  to  prevent  the  defendant  sinking  a  well  in  his  own  ground  at  a 
distance  from  the  mill,  and  so  absorbing  the  water  percolating  in  and  into 
his  own  ground  beneath  the  surface,  if  such  absorption  has  the  effect  of 
diminishing  the  quantity  of  water  which  would  otherwise  find  its  way  into 
the  river  Wandle,  and  by  such  diminution  affects  the  working  of  the  plain- 
tiff's mill?  It  is  impossible  to  reconcile  tuch  a  right  with  the  natural  and 
ordinary  rights  of  lanaowners,  or  to  fix  any  reasonable  limits  to  the  exercise 
of  such  a  right.  Such  a  right  as  that  contended  for  by  the  plaintiff  would 
interfere  with,  if  not  prevent,  the  draining  of  land  by  the  owner.  Suppose, 
as  it  was  put  at  the  bar  in  argument,  a  man  sank  a  well  upon  his  own  land, 
and  the  amount  of  percolating  water  which  found  a  way  into  it  had  no  sensible 
effect  upon  the  quantity  of  water  in  the  river  which  ran  to  the  plaintiff's 
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null,  no  action  would  be  maintainable  ;  but  if  many  landowners  tank  wells 
upon  their  own  lands,  and  thereby  absorbed  so  much  of  the  percolating 
water  by  the  united  effect  of  all  the  wells  as  would  sensibly  and  injuriously 
diminish  the  quantity  of  water  in  the  river,  though  no  one  well  alone  would 
have  that  effect,  could  an  action  be  maintained  against  any  of  them,  and,  if 
any,  which  ?  for  it  is  clear  that  no  action  could  be  maintained  against  them 
jointly.     {CJuuemore  ▼.  Richards,  7  H.  L.  C.  349.) 

A  local  act  authorized  a  company  to  enter  upon  lands  within  a  certain 
manor,  and  to  dig  and  search  for  any  spring  of  water,  and  to  convey  the 
water  from  such  springs  into  the  town  of  South  Shields  for  the  use  of  the 
inhabitants  of  the  town  and  the  shipping  in  the  harbour.  It  provided  that 
the  company  should  not  take  the  water  from  any  spring,  streams  or  ponds, 
so  as  to  deprive  the  occupiers  of  lands  of  water  for  their  own  necessai^  uses 
and  for  the  cattle  depasturing  therein.  The  company  had  the  power  to  lay 
down  pipes,  &c.,  and  the  inhabitants,  with  the  consent  of  the  company, 
might  obuin  the  water  by  pipes,  &c.,  to  communicate  with  the  company's 
pipes,  at  certain  charges  according  to  the  bore  of  the  pipes.  It  was  held, 
that  the  owners  or  occupiers  of  lands  within  the  manor  were  not  prevented 
by  the  act  from  sinking  wells  in  such  lands,  though  the  effect  might  be  to 
draw  off  the  water  from  the  company's  springs.  {South  Shields  fVaterworks 
Company  v.  Cookson,  15  Law  J^  N.  S.,  Exch.  315.)  It  was  also  held,  that 
the  defence  that  the  defendant,  within  twenty  years  after  the  discovery  of 
the  spring  by  the  plaintiff,  sunk  a  well  and  used  the  water  in  a  manner  and 
for  purposes  not  prohibited  by  the  act,  was  admissible  under  not  guilty  and 
a  plea  denying  the  plaintiff's  right    (75.) 

Although  every  one  in  building  is  bound  so  to  construct  his  house  as  not  Right  to  dit- 
to overhang  his  neighbour's  property,  and  to  construct  his  roof  in  such  a  ****''JJr*i'*JL- 
manner  as  not  to  throw  the  rain  water  upon  the  neighbouring  land,  (11  Hen.  JJ^"  »4|oininf 
7,  f.  257,)  yet  a  right  by  user  for  twenty  years  and  upwards  for  the  owner 
to  project  his  wall  or  eaves  over  the  boundary  line  of  his  proper^,  or  to 
discharge  the  rain  running  from  the  roof  of  his  house  upon  the  adjoining 
land,  has  been  recognized.  ( Thomas  v.  Thomas,  2  Cr.  M.  &  R.  34.  See 
Wright  V.  Williams,  1  Mees.  &  W.  77 ;  Lady  Broume's  case,  cited  in  Slaney 
V.  Pigotty  Palm.  446 ;  Com.  Dig.  Action  on  Case  for  Nuisance,  A. ;  Baten's 
ease,  9  Rep.  50,  n.  (6);  Vin.  Abr.  Nuisance,  (6.  5).)  The  occupier  of  a 
house  who  has  a  right  to  have  the  rain  fall  from  the  eaves  of  it  upon  another 
man's  land,  cannot  put  up  spouts  to  collect  that  rain  and  discharge  it  upon 
such  land  in  a  body.  {Reynolds  v.  Clarke,  Ld.  Raym.  1399.)  If  one  has  a 
right  to  enter  into  the  yard  of  another,  and  he  fixes  a  spout  there  to  dis- 
charge water  upon  the  plaintiff's  land,  trespass  will  not  lie,  but  case. 
{Reynolds  ▼.  Clarke,  1  Str.  634 ;  8  Mod.  272 :  Fort.  212.) 

Building  a  roof  with  eaves,  which  discharge  rain-water  by  a  spout  into 
adjoining  premises,  is  an  injury  for  which  the  landlord  of  such  premises  may 
recover  as  reversioner,  while  they  are  under  demise,  if  the  jury  think  there 
is  a  damage  to  the  reversion.  {Tucker  v.  Newman,  11  Ad.  &  Ell.  40.)  It 
was  said  hy  Lord  Ahinger,  C.  B.,  "  that  if  water  from  the  spout  of  the  eaves 
of  a  row  of  houses  has  flowed  into  an  adjoining  yard,  and  been  there  used 
for  twenty  years  by  its  occcnpiers,  that  the  owners  of  the  houses  had  not 
contracted  an  obligation  not  to  alter  the  construction  so  as  to  impair  the 
flow  of  water."    {Arkwright  v.  Gell,  5  Mees.  &  W.  233.) 

The  flow  of  water  for  twenty  years  from  the  eaves  of  a  house  will  not 
give  a  right  to  the  neighbour  to  insist  that  the  houses  shall  not  be  pulled 
down  or  altered  so  as  to  diminish  the  quantity  of  water  flowing  from  the 
mof.  (  Wood  V.  Waud,  8  Exch.  748 ;  Greatrex  v.  Hayward,  8  Exch.  293, 
294.) 

A  declaration  in  case  stated  that  the  defendant,  being  possessed  of  a 
messuage  adjoining  a  garden  of  the  plaintiff,  erected  a  cornice  upon  his 
messuage,  projecting  over  the  garden,  by  means  whereof  rain-water  flowed 
fh>m  the  cornice  into  the  garden  and  damaged  the  same,  and  the  plaintiff 
had  been  incommoded  in  the  possession  and  enjoyment  of  his  garaen.  It 
was  held,  that  the  erection  of  the  cornice  was  a  nuisance,  from  which  the 
law  would  infer  injury  to  the  plaintiff;  and  that  he  was  entitled  to  maintain 
an  action  in  respect  thereof,  without  proof  that  rain  had  fallen  between  the 
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period  of  the  erection  of  the  cornice  and  the  coromencement  of  the  action, 
(i'oy  ▼.  Prentice,  I  C.  B.  828.)     It  was  held,  also,  that  the  declaration  was 
not  to  be  construed  as  alleging  a  trespass.    (lb,) 
Actioii  for  ob-  Where  the  owners  of  property  have  by  long  ei\joyment  acquired  special 

M^M*  ^***'"  rights  to  the  use  of  water  in  its  natural  sute,  as  it  was  accustomed  to  flow, 
by  way  of  particular  easement  to  their  own  properties,  and  not  merely  a 
use,  which  is  common  to  all  the  queen's  subjects,  an  action  on  the  case  may 
be  maintained  for  a  disturbance  of  the  enjoyment;  (4  East,  107;)  but 
where  the  injury,  if  any,  is  to  all  the  queen's  subjects,  the  only  remedy  is 
by  indictment.  {Rex  ▼.  Bristol  Dock  Company,  12  East,  429.)  An  act  of 
parliament,  passed  for  the  purpose  of  making  navigable  a  natural  river, 
does  not  vest  in  the  undertakers  of  the  navigation  the  bed  of  the  river,  but 
gives  them  for  that  purpose  the  mere  privilege  of  scouring  and  cleansing  it, 
which  is  a  mere  easement  (Rex  v.  The  Mersey,  ^.  Navigation,  9  B.  &  C. 
114 ;  Rex  v.  Thomas,  lb.  96.)  The  proprietors  of  a  navigation  have  no  pro. 
perty  either  in  the  soil  over  which  the  water  flows  or  in  the  adjoining  banks 
under  an  act  of  parliament  allowing  them  the  use  of  the  land  through  which 
the  river  passes.  {Uollis  v.  Goldfinch,  1  B.  &  G.  221.)  It  has  been  said, 
that  the  mere  obstruction  of  the  water,  which  has  been  accustomed  to  flow 
through  the  plaintiff's  lands,  does  not  per  se  afford  any  ground  of  action : 
some  benefit  must  be  shown  to  have  arisen  from  the  water  going  to  his 
lands;  or  at  least  it  is  necessary  to  show  that  some  deterioration  was 
occasioned  to  the  premises  by  the  subtraction  of  the  water.  ( Williams  v. 
Morland,  2  B.  &  C.  915  ;  S.  C,  4  Dowl.  &  Ryl.  588.)  It  is  not  clear  that 
an  occupier  of  land  may  not  recover  for  the  loss  of  the  general  benefit  of 
water  flowing  through  his  land,  without  a  special  use  or  damage  shown. 
{Palmer  v.  Keblethwaite,  1  Show.  64 ;  S,  a,  Skinn.  65 ;  Glynne  v.  Nicholas, 
2  Show.  507  i  S.  C,  Comb.  43 ;  Mason  v.  Hill,  5  B.  &  Ad.  26,  27 ;  ante,  pp. 
89,  90.) 

Where  one  riparian  proprietor  had  by  means  of  a  water-wheel  raised  and 
diverted  from  the  premises  of  another  proprietor,  about  one. fortieth  part  of 
the  volume  of  a  stream,  it  was  held,  that  it  was  for  the  jury  to  consider 
whether  he  had  thereby  inflicted  on  the  other  any  sensible  or  material 
injury.    {Lord  Norbury  v.  KUchin,  3  F.  &  F.  292.) 

The  proprietor  of  lands  contiguous  to  a  stream  may,  as  soon  as  he  is 
injured  by  the  diversion  of  the  water  from  its  natural  course,  maintain  an 
action  against  the  party  so  diverting  it ;  and  it  is  no  answer  to  the  action 
that  the  defendant  first  appropriated  the  water  to  his  own  use,  unless  he  has 
had  twenty  years'  undisturbed  enjoyment  of  it  in  the  altered  course.  Where 
A.  erected  a  mill  in  1823  on  his  own  land,  the  former  owner  of  which  had 
for  twenty  years  before  1818  appropriated  the  water  of  a  stream  running 
through  it  to  the  purposes  of  watering  his  cattle  and  irrigating  his  land. 
In  1818,  B.  had  erected  a  mill  near  the  same  stream,  and  the  owner  and 
occupier  of  A.'s  land  then  gave  a  parol  licence  to  B.  to  make  a  dam  at  a 
particular  spot,  and  take  what  water  he  pleased  from  that  point,  which  water 
was  so  uken,  and  returned  by  pipes  into  the  stream  above  the  spot  where 
A.'s  mill  was  afterwards  erected.  In  1818,  B.,  without  licence,  conveyed 
part  of  the  water  which  had  before  flowed  into  the  stream  from  certain 
springs  into  a  reservoir  for  the  use  of  his  mill.  In  1828,  A.  appropriated 
to  the  use  of  his  mill  all  the  surplus  water  which  flowed  through  and  over 
the  dam,  and  which  was  not  condocted  into  the  reservoir.  In  1829,  A. 
demolished  the  dam  erected  by  B.,  and  gave  him  notice  not  to  divert  the 
water.  B.  then  erected  a  new  dam  lower  down  the  stream,  and  by  means 
of  it  diverted  from  A.'s  mills,  at  some  times  all  the  water  before  appro- 
priated by  A.,  at  others  a  part  of  it,  and  the  water,  when  returned  into  the 
stream,  was  in  a  heated  state.  It  was  held,  on  special  verdict,  1st.  That 
whether  the  right  to  the  use  of  flowing  water  be  in  the  first  occupant,  or  in  the 
possessor  of  the  land  through  which  it  fiows,  A.  was  entitled  to  the  surplus 
water,  for  he  was  first  occupant  of  that  and  also  owner  and  occupier  of  the 
land  through  which  it  fiowed,  and  might  maintain  an  action  for  the  iigury 
sustained  by  the  abstraction  or  spoiling  such  water.  2ndly.  That  A.  was  in 
like  manner  entitled  to  recover  in  respect  of  the  water  diverted  by  B.  at  his 
new  dam,  because  the  licence  granted  to  B.  by  the  former  occupier  was  to 
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take  the  water  at  one  particular  point,  and  not  at  the  place  where  this  dam 
was  made ;  and  further,  because  if  the  licence  had  been  general  to  take  at 
anj  place,  it  would  have  been  revocable,  except  aa  to  such  places  where  it 
had  been  acted  on  and  expense  incurred,  and  it  was  worked  before  the  last 
dam  was  erected.  Srdly.  That  A.  was  entitled  to  recover  for  the  water 
diverted  from  the  springs  and  collected  in  a  reservoir  in  1818  ;  for  the  pos- 
sessor of  land  through  which  a  natural  stream  flows  has  a  right  to  the 
advantage  of  that  stream  flowing  in  its  natural  course,  and  to  use  it  when 
be  pleases  for  his  own  purposes  ;  no  adverse  right  having  been  acquired  by 
actual  grant,  or  by  twenty  years'  enjoyment.  (Maton  v.  Hill,  S  B.  &  Ad. 
304 ;  5  B.  &  Ad.  1  ;  5.  C,  2  Nev.  &  Mann.  747.) 

For  upwards  of  twenty  years  water  had  flowed  through  an  old  drain  on 
the  defendant's  land,  and  along  an  ancient  watercourse,  and  thence  along  a 
close  of  the  defendant,  called  O.  B.,  and  had  thence  contributed  to  supply 
the  plaintiff's  mills,  after  their  erection  in  1845.  In  that  year  the  defend- 
ant by  deed  conveyed  to  the  plaintiff  the  close  O.  B.,  "  together  with  all 
ways,  watercourses,  liberties,  privileges,  rights,  members  and  appurtenances 
to  the  same  close  belonging  or  appertaining,"  subject  to  the  proviso,  that  it 
should  be  lawful  for  the  defendant  to  use  for  manufacturing,  domestic,  or 
agricultural  purposes,  any  water  flowing  from  or  through  the  contiguous 
lands  of  the  defendant  unto  and  into  the  close  G.  B.,  returning  the  surplus, 
or  so  much  as  remained  after  being  used  for  the  purposes  aforesaid,  into  its 
usual  channel  at  a  certain  point,  so  that  the  water  should  not  be  diverted 
from  its  then  course,  but  be  allowed  to  flow  into  the  close  G.  B.  The  de- 
fendant erected  a  lock-up  tank  upon  his  land,  and  caused  the  water  which 
arose  on  his  land,  near  to  the  close  G.  B.,  and  which  had  previously  been 
accustomed  to  flow  along  the  old  drain  and  ancient  watercourse  into  the 
close  O.  B.,  and  he  caused  the  water  to  be  conveyed  from  the  tank  to  a 
lower  part  of  his  land,  to  be  used  by  his  tenants.  This  water  was  used  by 
them  for  the  purposes  mentioned  in  the  proviso  to  the  deed,  but  the  surplus 
could  not  be  returned  to  the  close  G.  B. :  it  was  held,  that,  by  the  deed,  the 
defendant  g^ranted  to  the  plaintiff  the  use  of  the  water,  subject  only  to  the 
use  by  himself  of  it  as  specified  in  the  proviso,  and  that  by  locking  it  up  he 
had  diverted  it,  and  was  liable  to  an  action  for  a  breach  of  his  covenant  by 
reason  of  such  diversion.    (Rawttron  v.  Tavlor,  11  Ezch.  369.) 

The  water  from  a  spring  flowed  in  a  gully  or  natural  channel  to  a  stream 
on  which  was  a  mill.  The  spring  having  been  cut  off  at  its  source,  and  the 
water  received  into  a  tank  as  it  rose  from  the  earth,  by  the  licence  of  the 
owner  of  the  soil  on  which  the  spring  rose :  it  was  held,  that  an  action  lay 
by  the  mill -owner  against  the  person  so  abstracting  the  water.  (Dudden  v. 
GnarduMt  ofautUm  Union,  1  H.  &  N.  627 ;  26  L.  J.,  Exch.  146.) 

If  water  has  been  accustomed  to  flow  along  a  channel  from  time  imme- 
morial, and  it  has  been  appropriated,  the  first  owner  of  the  a4joining  lands 
on  both  sides  of  it  who  appropriates  it,  without  doing  any  injury  to  any 
one,  either  above  or  below  him,  acquires  such  a  right  by  his  appropriation, 
that  though  he  may  not  have  enjoyed  it  for  twenty  years,  he  may  maintain 
an  action  against  any  owner  of  Uie  lands  aboye  him  who  wrongfully  diverts 
the  water  ^m  its  ancient  channel  {Frankum  v.  Earl  (/Falmouth,  6  C.  & 
P.  629;  2  Ad.  &  E.  452 ;  4  Nev.  &  M.  330.)  If  land,  with  a  run  of  water 
upon  it,  be  sold,  ihe  water  passes  with  the  land ;  and  the  vendee,  having 
used  the  water,  though  for  less  than  twenty  years,  gains  a  title  to  it  by 
appropriation,  and  may  maintain  an  action  for  obstructing  it.  {Canham  v. 
FUk,  2  Cr.  &  Jery.  126;  2  Tyrw.  155.) 

The  owner  of  land,  entitled  by  reason  thereof  to  the  advantage  of  water 
flowing  through  it  in  a  natural  watercourse,  who  has  erected  milb  upon  that 
land  and  on  the  banks  of  the  watercourse,  and  has  used  such  water  for 
working  such  mills,  has,  by  reason  of  the  possession  of  such  mills,  a  right  to 
the  enjoyment  of  the  water  of  such  watercourse  for  the  purpose  of  working 
tbem^  although  they  have  been  erected  for  a  period  less  than  twenty  years 
from  the  time  of  action  brought  for  an  infringement  of  such  right.  (  Wood  v. 
Wamd,  13  Jur.  472 ;  18  Law  J.,  Exch.  305 ;  3  Exch.  748.)  The  water  of  such 
watercourse  having  been  used  by  a  mill-owner,  whose  mills  were  situated 
above  the  plaintiffs,'  for  manufacturing  purposes,  and  returned  again  to  the 
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ftream,  except  about  five  per  cent,  of  that  used,  which  bad  been  lost  by 
evaporation :  it  was  held,  that  this  was  a  suflBcient  amount  of  injury  to  en- 
title the  plaintiflfs  to  a  verdict  upon  the  issue  of  not  guilty.  (lb,)  Where 
an  action  had  been  brought  by  a  person,  entitled  as  above  mentioned, 
against  the  defendants  for  polluting  the  water,  and  the  facts  were  that  the 
defendants  had  polluted  the  water  by  pouring  soap-suds,  &c.,  but  that  such 
pollution  had  done  no  damage  to  the  plaintiff,  because  the  stream  was 
already  so  polluted  by  similar  acts  of  mill-owners  above  the  defendants' 
mills,  that  the  wrongful  act  of  the  defendants  made  no  sort  of  practical 
difference :  it  was  held,  nevertheless,  that  upon  the  issue  of  not  guilty,  the 
plaintiff  was  entitled  to  have  that  issue  found  for  him.    (lb.) 

An  action  on  the  case  will  lie  for  the  special  damage  occasioned  to  a  party 
conveying  goods  along  a  navigation,  by  iu  obstruction  by  a  barge  moored 
across,  whereby  he  was  compelled  to  unload  and  carry  his  goods  overland. 
(  Rose  V.  iiiiet,  4  Mau.  &  S.  101 .)  If  the  nuisance  be  of  a  permanent  nature, 
and  injurious  to  the  reversion,  an  action  may  be  brought  by  the  reversioner 
as  well  as  by  the  tenant  in  possession,  each  of  them  bemg  entitled  to  recover 
his  respective  loss.  {Biddlerf'ord  v.  Onslow^  3  Lev.  209 ;  Queen* $  College  v. 
Halletit  14  East,  489 ;  1  Wms.  Saund.  822  b,  notes ;  Jeteer  v.  G\fford,  4  Burr. 
2141 ;  Com.  Dig.  Action  on  the  case  for  Nuisance,  (B).  See  Brown  v.  MaU 
lett,  5  C.  B.  599;  ante,  p.  97.) 

In  an  action  on  the  case  for  erecting  a  cesspool  near  a  well,  and  thereby 
conuminating  the  water  of  the  well,  the  plea  of  not  guilty  puts  in  issue  both 
the  fact  of  the  erection  of  the  cesspool,  and  that  the  water  was  thereby  con- 
taminated.   {Norton  v.  Scholtfield,  9  Mees.  &  W.  665.) 

If  the  owner  of  land,  on  which  is  a  house,  construct  on  other  part  of  the 
land  a  sewer,  and  let  the  house,  and  afterwards  by  reason  of  the  original 
faulty  construction  of  the  sewer,  and  the  continued  use  of  it  by  the  owner  in 
such  a  faultv  state,  the  house  is  injured,  the  owner  is  liable  to  his  lessee  for 
keeping  and  continuing  the  sewer  so  constructed.  {JUton  v.  Grant,  S  Ell. 
&  Bl.  128.) 
Action  for  fouling  A  declaration  alleged  that  the  plaintiff  was  possessed  of  steam-engines 
water.  and  boilers,  and  used,  had  and  enjoyed  the  benefit  and  advantage  of  the 

waters  of  a  branch  canal  to  supply  the  same,  and  which  waters  ought  to  have 
flowed  and  been  without  the  fouling  or  pollution  thereafter  mentioned ;  yet 
the  defendant  wrongfully  discharged  into  the  water  of  the  canal  foul  ma- 
terials, and  thereby  rendered  the  waters  foul,  whereby  the  plaintiff's  engines 
and  boilers  were  injured.  The  defendant  pleaded  not  guilty,  and  that  the 
waters  of  the  canal  ought  not  to  have  flowed  and  been  without  the  fouling 
mentioned.  An  arbitrator,  to  whom  the  cause  was  referred,  found  that  the 
plaintiff,  by  permission  of  a  canal  company,  made  a  cut  from  the  canal  to 
his  own  premises,  by  which  water  got  to  those  premises,  and  with  which 
water  he  fed  the  boilers  of  his  engines.  The  defendant,  without  any  right 
or  permission  from  the  company,  fouled  the  water  in  the  canal,  whereby 
the  water,  as  it  came  into  the  plaintiff's  premises,  was  fouled,  and  by  the 
use  of  it  the  plaintiflfs  boilers  were  injured.  Judgment  having  been  g^ven 
for  the  plaintiff:  it  was  held,  in  the  Exchequer  Chamber,  by  Williamt, 
Crowder&nd  Willest  Js.,that  the  verdict  upon  the  issue  joined  on  the  second 
plea  ought  to  be  found  for  the  plaintiff;  by  Wightman,  Erie  and  Crompton,  Js., 
that  the  verdict  on  that  issue  ought  to  be  found  for  the  defendant.  (Laing 
V.  Whaley,  S  H.  &  N.  675 ;  4  Jur.,  N.  S.  930 :  27  L.  J.,  Exch.  422.)  It  was 
held,  also,  by  Erie,  Crowder,  Crompton  and  WHles,  Js.,  that  the  declaration 
was  good  after  verdict ;  by  Wightman  and  Williams,  Js.,  that  the  judgment 
ought  to  be  arrested.  (lb.  See  Whaley  v.  Laing,  2  U.  &  N.  476 ;  26  L.  J., 
Exch.  827.) 

To  an  action  for  polluting  a  stream  and  impregnating  it  with  noxious 
substances,  whereby  the  plaintiff's  cattle  were  unable  to  drink  the  water, 
the  defendant  pleaded  an  immemorial  right  to  use  the  water  of  the  stream 
for  the  purposes  of  his  trade  of  a  tanner  and  fell  monger,  and  returning  it 
polluted  to  the  stream  so  used,  and  also  prescriptive  rights  for  twenty  and 
forty  years.  The  plaintiff  new  assigned,  that  he  sued  not  only  for  the  griev- 
ances in  the  pleas  admitted  and  attempted  to  be  justified,  but  for  that  the 
defendant  committed  the  grievances  over  and  above  what  the  defences  jus- 
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tiSed.  At  the  trial  it  appeared  that  the  defendant  and  his  father  and  grands 
father  had  for  a  long  series  of  years  carried  on  the  business  of  tanners  at  the 
pJace  in  question,  using  the  water  of  the  stream  as  they  wanted  it,  but  that 
within  the  last  twelve  years  the  tannery  business  had  been  considerably 
enlarged  and  the  business  (and  consequently  the  pollution  of  the  stream) 
increased  fourfold.  Without  leaving  anything  to  the  jury,  the  judge  ruled 
that  the  defendant  was  entitled  to  a  verdict  on  all  the  issues,  except  tlie  first 
and  second :  it  was  held,  that,  whether  the  pleas  were  to  be  understood  as 
claiming  an  immemorial  or  a  prescriptive  right  to  use  the  water  for  the 
purposes  of  the  tannery,  or  the  more  limited  right  to  use  the  water  for  the 
purposes  of  the  business  as  carried  on  more  than  twenty  years  ago,  the 
verdict  was  not  warranted  by  the  evidence,  and  that  the  new  assignment  was 
weU  pleaded.     {Moore  v.  Webb,  1  C.  B.,  N.  S.  673.) 

The  defendants,  calico  printers,  had  for  many  years  been  in  the  habit  of 
using  the  water  of  a  brook  for  the  purposes  of  their  works.  Arsenite  of  soda 
has  latterly  been  used  in  large  quantities  in  the  process  of  dyeing  calico,  and 
arsenic  from  the  defendants'  works  was  traced  in  the  mud  of  the  reservoir 
of  the  Stockport  Waterworks  Company,  which  was  eleven  miles  below  the 
defendants'  works,  and  also  in  the  water  supplied  by  them  to  the  town. 
The  company  gave  evidence  that  the  defendants  might  have  prevented  the 
arsenic  from  escaping,  if  they  had  constructed  a  large  settling  reservoir 
below  their  works.  The  witnesses  were  cross-examined,  to  show  that  this 
would  have  been  very  expensive ;  but  the  defendants  gave  no  evidence  as 
to  the  mode  in  which  they  carried  on  their  works.  In  answer  to  a  question 
by  the  judge,  the  jury  found  that  the  defendants'  trade  was  a  lawful  trade^ 
carried  on  for  purposes  necessary  or  useful  to  the  community,  in  a  reasonable 
and  proper  manner,  and  in  a  reasonable  and  proper  place :  it  was  held,  that 
there  was  no  evidence  that  the  defendants'  trade  was  carried  on  in  a  rea- 
sonable and  proper  manner,  and  in  a  proper  place.  (Stockport  Waterworki 
Ompany  v.  Potter,  7  H.  &  N.  160.     See  Hole  v.  Barlow,  4  C.  B.,  N.  S.  334.) 

An  act  incorporated  a  company  for  the  purpose  of  supplying  a  town  with 
gas.  By  a  subsequent  act  it  was  enacted,  "  that  if  the  company  shall  at  any 
time  cause  or  suffer  to  be  conveyed  or  to  flow  into  any  stream,  reservoir, 
aqueduct,  pond  or  place  of  water  within  the  limits  of  the  act,  any  washing 
substance  or  thing  which  shall  be  produced  by  makinff  or  supplyiog  gas, 
they  shall  forfeit  2002."  In  1854,  the  company  erected  a  gas-tank  a^ut 
forty-five  yards  firom  the  plaintiff's  welL  The  site  was  selected  by  an 
engineer  on  behalf  of  the  company,  and  the  tank  was  erected  on  solid  sand- 
stone, and  with  proper  materials.  The  company  knew  that  mines  in  the 
neighbourhood  had  been  worked,  but  they  did  not  know  that  mines  had 
been  under  or  near  to  any  part  of  their  land.  In  1838  there  were  workings 
under  half  the  company's  land,  and  from  1848  to  1855  these  workings  were 
brought  to  within  about  sixty  yards  of  the  tank,  in  conseauence  of  which 
the  floor  of  the  tank  cracked,  and  the  washings  in  it  flowed  out  and  perco- 
lated  to  the  plaintiff's  well,  thereby  rendering  the  water  in  it  unfit  for  do- 
mestic purposes :  it  was  held,  that  the  company  had  suffered  the  washings 
to  flow  into  the  well,  and  consequently  was  liable  to  the  penalty.  (Hipkins 
▼.  Bimdngham  and  Stqffordshire  Oailight  Company,  6  H.  &  N.  250;  7  Jur., 
N.  S.  213;  30  L.  J.,  Exch.  60;  5  H.  &  N.  74;  29  L.  J.,  Exch.  169;  8 
W.  R.  182;  afl&rmed,  on  appeal,  7  Jur.,  N.  8.  343;  9  W.  R.  168,  Exch. 
Cham.) 

A  watercourse,  though  artificial,  may  have  been  originally  made  under 
such  circumstances,  and  have  been  so  used,  as  to  give  all  the  rights  that  the 
riparian  proprietors  would  have  had  if  it  had  been  a  natural  stream,  and 
therefore  an  action  will  lie,  by  one  riparian  proprietor  against  another,  for 
the  pollution  and  diversion  of  a  watercourse,  although  it  is  artificial,  and 
was  made  by  the  hand  of  man.    (Sutcltfe  v.  Booth,  32  L.  J.,  Q.  B.  136.) 

By  23  5c  24  VicL  c.  77,  s.  8,  any  person  doing  any  act  whatsoever  whereby 
any  fountain  or  pump  is  wilfully  or  maliciously  damaged,  or  the  water  of 
any  well,  fountain  or  pump  is  polluted  or  fouled,  is  liable,  upon  summary 
conviction  before  two  justices,  to  forfeit  5U,  and  a  further  sum,  not  exceeding 
20*.,  for  every  day  during  which  such  offence  is  continued  after  written  au- 
thority firom  the  local  authority  in  relation  thereto ;  but  this  provision  does 
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not  extend  to  any  offence  provided  against  by  the  23rd  section  of  the  Nui- 

sances  RemoYal  Act,  1 855. 

Acttoai  by  lerer-       It  is  no  defence  to  an  action  by  a  reversioner,  for  an  injury  to  the  rever- 
^*^*  sion,  in  not  repairing  a  gutter  for  the  conveyance  of  water  through  the 

plaintiff's  land  to  the  defendant's  mill,  whereby  the  water  ooied  through 
the  gutter,  and  carried  away  the  soil  of  the  close,  that  the  defect  in  the 
gutter  was  occasioned  by  the  plaintiff's  tenant;  for  the  owner  of  the  rever- 
sion was  suing  for  a  permanent  injury  to  his  estate,  and  he  could  not  be  met 
with  the  answer  that  the  injury  arose  out  of  the  wrongfiil  act  of  the  defend- 
ant, for  which  the  defendant  might  have  maintained  an  action  against  him. 
{L^d  Egremont  v.  PuUnan,  1  Moo.  &  Malk.  403.     See  jmuU) 

In  case  of  an  injury  to  the  plaintiff's  reversionary  interest,  by  the  de- 
fendant's obstruction  of  a  watercourse  on  his  land,  and  thereby  sending 
water  upon  and  under  the  house  and  land  in  the  occupation  of  the  plaintiff's 
tenant,  the  defendant  pleaded,  that  the  obstruction  was  caused  by  the  neglect 
of  the  plaintiff's  tenant  to  repair  a  wall  on  the  demised  land ;  that,  in  con- 
sequence it  fell  into  the  watercourse,  and  caused  the  damage;  and  that  within 
a  reasonable  time  after  the  defendant  had  notice,  he  removed  it :  the  plea  was 
held  to  be  bad,  it  not  appearing  by  whom,  or  under  what  circumstances,  the 
wall  which  fell  into  the  watercourse  was  built,  or  that  it  was  connected  with 
any  benefit  to  be  derived  from  it  to  any  persons  claiming  reversionary  interests 
in  the  property.  If  the  defendant  was  not  liable,  on  general  principles,  to 
cleanse  and  open  the  watercourse,  it  was  no  defence  for  an  antecedent  injury, 
that  he  did  so  as  soon  as  he  had  notice  of  such  injury.  {Bell  v.  TwenUfmam^  1 
Gale  &  D.  228 ;  1  Q.  B.  766.) 

In  an  action  on  the  case  by  a  reversioner  for  widening,  fire,  a  watercourse, 
the  defendant  pleaded  a  right  to  the  watercourse  for  twenty  years,  and  that 
he  had,  of  right,  as  often  as  required,  scoured  and  widened  the  watercourse. 
The  plaintiff  replied,  traversing  the  right  to  the  watercourse,  as  well  as  to 
scour  and  widen.  It  has  held,  on  special  demurrer,  that  the  replication  was 
not  double.  {Peter  v.  Daniel,  5  Dowl.  &  L.  501 :  5  C.  B.  568.) 
Repair  of  drains.  '^^  cleansing  and  repairing  of  drains  and  sewers  is  prima  facie  the  duty 
of  him  who  occupies  the  premises,  and  does  not  devolve  upon  the  owner 
merely  as  such.  {Brent  v.  Haddon,  Cro.  Jac.  555  ;  Cheetham  v.  Hampeom^  ^ 
T.  R.  319;  BoyU  v.  Tamlyn,  6  B.  &  C.  329.)  Therefore  a  declaration  in 
case  for  omitting  to  cleanse  and  reoair  drains  and  sewers,  whereby  the  plain, 
tiff's  adjacent  premises  suffered  oamage,  is  bad  on  general  demurrer,  if  it 
charge  the  defendant  as  the  **  owner  and  proprietor"  of  such  drains  and 
sewers,  unless  it  also  allege  some  ground  of  liability.  The  words  "  owner 
and  proprietor"  do  not  necessarily  import  that  the  party  is  occupier,  and 
were  used  in  this  declaration  in  contradistinction  to  occupier.  {Ruteell  v. 
Shenten,  3  Q.  B.  449.  See  Rex  v.  Kerriaon,  1  Mau.  &  S.  435 ;  Ballard  v. 
Narrieon,  4  Mau.  &  S.  387  ;  Tenant  v.  Goldwin,  1  Salk.  21, 860 ;  2  Salk.  770 ; 
Payne  v.  Rogere,  2  H.  Bl  349;  Rex  v.  Pedly,  1  Ad.  &  E.  822.)*  If  a  lease 
be  made  of  a  house  and  piece  of  land,  except  the  land  on  which  a  pump 
stands,  with  the  use  of  the  pump,  the  lessee  may  repair  the  pump,  but  an 
action  of  covenant  does  not  lie  against  the  lessor  for  not  repainng  it.  (Pom- 
fret  V.  Ricroft,  1  Saund.  320.     See  ante,  p.  79.) 

By  an  award  made  by  the  commissioners  under  an  inclosure  act,  certain 
drains  were  set  out,  and  it  was  ordered  that  the  owners  or  occupiers  of  the 
land  over  which  such  drains  respectively  passed  should  make  and  cleanse, 
and  keep  the  same  of  sufficient  width  and  depth  to  carry  off  the  water  in- 
tended to  run  down  such  drains :  it  was  held,  that  the  plaintiff  was  not 
thereby  authorized  to  make  a  slough  or  underdrain  on  his  land,  so  as  to 
eause  an  increased  quantity  of  water  to  pass  into  one  of  the  awarded  drains. 
(Sharpe  v.  Hancock,  8  Scoti,  N.  R.  46.) 

The  owner  of  certain  land  at  O.  had  used  from  time  immemorial  a  certain 
ancient  watercourse  for  the  purpose  of  draining  his  lands,  and  for  the  im- 
provement of  the  drainage,  had  altered  a  bridge  some  disunce  below  them. 
The  commissioners  appointed  by  an  inclosure  and  drainage  act  cut  some 
new  drains  into  the  ancient  watercourse,  at  a  point  below  the  plaintiff's 
land,  but  above  the  bridge ;  whereupon  he  filed  a  bill  for  an  injunction,  on 
the  ground  that  the  accession  of  water  brought  down  by  the  new  drains 
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wtwld  obfltmet  his  flow  of  water.  On  the  motum  to  dinoWe  an  iojunction 
obtained  ex  pttrU,  an  issue  was  directed,  and  an  inltrim  injunction  granted. 
The  verdict  having  been  gfiven  in  fkvour  of  the  plaintiff,  the  defendant 
nioved  for  a  new  tnal,  which  was  granted  on  the  ground  that  events  had 
happened  since  the  trial  of  the  issue  which  would  enable  the  jury  to  give  a 
▼erdict  founded  on  experience.  It  was  held,  that  the  rule  that  an  individual 
■lay  so  tise  his  own  property  as  not  to  injure  his  neighbour's»  applies  to 
persons  acting  under  incloeure  and  other  acts  of  parfiament  of  a  similar 
nature.  {Dauwm  v.  Pater,  4  Railw.  C.  81 ;  6  Hare,  415 ;  11  Jur.  766 ;  16 
Law  J.,  Ch.  274 ;  affirmed  by  L.  C^  30th  July,  1847.) 

A  conveyance  of  land  from  the  defendant  to  the  plaintiff  contained  the  fol- 
lowBig  clause :  **  Save  and  except,  and  alwa3rB  reserved  unto  the  plaintiff;  his 
heirs  and  assigns,  the  power  to  enter  upon  the  land,  and  to  dig  and  make  a 
covered  sewer  or  watercourse  through  the  land,  in  order  to  convey  the  waste 
water  from  the  premises  of  the  plaintiff  into  the  river  W.,  on  makmg  reason- 
able compensation  to  the  defendant  for  any  damage  or  injury  which  might  be 
occasioned  thereby,  either  to  the  surface  of  the  ground  or  the  buUdings 
under  which  the  same  might  be  made."  The  plaintiff  having  constructed 
a  covered  drain  or  sewer  in  pursuance  of  the  power,  the  defendant  made  an 
opening  in  it  and  drained  his  premises  through  it :  it  was  held,  that  the 
reservation  gave  the  plaintiff  a  right  to  the  exclusive  use  of  the  sewer.  {Lee 
▼.  Stevenson,  4  Jur.,  N.  S.  950 ;  27  L.  J.,  Q.  B.  263.) 

A  right  to  take  water  from  a  well,  by  reason  of  the  occupation  of  a  dwell- 
ing-honse,  and  for  the  more  convenient  occupation  thereof,  is  an  interest  in 
land ;  therefore,  where  nominal  damages  had  been  recovered  in  an  action  for 
disturbing  such  a  right,  (on  an  issue  traversing  that  the  plaintiff  was  en- 
titled to  the  use  of  the  well  in  manner,  &c.,)  and  the  judge  at  Nisi  Prius 
certified  that  the  damages  were  under  forty  shillings,  it  'was  held  that  the 
plaintiff  was  entitled  to  his  full  costs,  under  stat.  43  Eliz.  c  6.  s.  2.  (Tyler 
T.  Bennett,  4  Ad.  ft  El.  377.  See  stat.  3  ft  4  Vict  c.  24 ;  Shuttlewerth  v. 
Cocker,  2  Scott,  N.  R.  47  ;  Thompton  v.  Gibton,  5  Jur.  390.) 

The  foUowmg  form  is  given  in  the  schedule  to  the  Common  Law  Proce- 
dure Act,  1862,  "  That  the  plaintiff  was  possessed  of  a  mill,  and  by  reason 
thereof  was  entitled  to  the  flow  of  a  stream  for  working  the  same,  and  the 
defendant,  by  cutting  the  bank  of  the  said  stream,  diverted  the  water 
thereof  away  from  the  said  mill." 

The  expenses  of  surveying  and  taking  levels,  in  order  to  ascertain  whe* 
ther  a  weir  had  been  improperly  raised  to  the  prejudice  of  the  plaintiff  *s 
water  mill,  will  not  be  allowed  him  on  taxation.  (Ormerod  v.  Tkomptonf  16 
Mees.  ft  W.  860.) 

The  commissioners  of  sewers  have  not  such  a  possession  in  their  works  ConmiMlonert  of 
as  to  enable  them  to  maintain  an  action  of  trespass  against  wrong-doers  ;  **'"*'*• 
dierefore  when  they  brought  an  action  of  trespass  against  the  commissioners 
of  a  harbour  for  pulling  down  a  dam  erected  by  the  former  across  a  navig- 
able stream,  and  had  obtained  a  verdict,  the  court  above  ordered  a  nonsuit 
to  be  entered.  {Duke  of  Newcastle  v.  Clark  and  others,  8  Taunt.  602.)  Com- 
missioners of  sewers  may  now  acquire  the  legal  interest  and  constructive 
possession  of  land  and  works  under  3  ft  4  Will.  4,  &  22,  for  amending  the 
laws  relating  to  sewers.  See  sections  24,  38,  47, 57.  The  stat.  3  ft  4  Will. 
4,  c.  22,  s.  47,  enacts,  that  **  the  property  of  and  in  all  lands,  tenements, 
hereditaments,  buildings,  erections,  works  and  other  things,  which  shall 
have  been,  or  shall  hereafter  be  purchased,  obtained,  erected,  constructed, 
or  made  by  or  by  order  of,  or  which  shall  be  within  or  under  the  view,  oog- 
nizanoe  or  management  of  any  commissioners  of  sewers,  with  the  several 
conveniences,  &c,  shall  be,  and  the  same  are  hereby  vested  in  the  commis- 
sioners of  sewers."  It  was  held,  that  this  section  had  not  the  effect  of 
vesting  in  the  commissioners  of  sewers  the  property  in  all  lands  under  their 
"view,  cognizance  or  management"  Lord  Ahinger,  C.  B.,  thought  the 
object  of  the  statute  was  to  enable  the  commissioners  for  the  time  being  to 
exercise  a  proprietary  right  over  such  lands  as  they  might  purchase  under 
the  act ;  and  Parke,  B.,  was  of  opinion  that  the  effect  of  the  act  was,  that 
lands  purchased  by  one  set  of  commissioners  might  be  held  also  by  sub* 
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sequent  commissioners,  under  whose  survey  the  lands  might  be,  in  the 
nature  of  a  corporation.  {Stracey  t.  Nelsouy  12  Mees.  &  W.  5S5.)  The 
laws  relating  to  sewers  are  further  amended  by  12  &  IS  Vict.  c.  60. 

A  party  entitled  to  a  watercourse  may  legally  enter  the  land  of  a  person 
who  has  occasioned  a  nuisance  to  a  watercourse,  to  abate  it.  (2  Smith's  R. 
9;  Com.  Dig.  Pleader,  S  M.  41.)  An  individual  cannot  abate  a  nuisance  if 
be  be  not  otherwise  injured  by  it  than  as  one  of  the  public.  {Colchetier 
{Mayor,  4«.  </)  v.  Brooke^  7  Q.  B.  339.) 

In  an  action  for  breaking  the  plaintiff's  close,  and  destroying  a  hatch, 
the  defendant  pleaded  that  the  water  of  the  stream  ought  to  have  flowed 
to  his  mill,  and  because  the  hatch  prevented  its  so  doing,  he  pulled  it 
down:  evidence  may  be  given  as  to  what  a  former  tenant  said  as  to  asking 
permission  to  have  the  water,  as  this  is  an  act  done,  and  may  be  proof  of  an 
exercise  of  a  right  by  one  side,  and  of  an  acquiescence  in  it  by  the  other. 
(  Wakeman  v.  We$t,  8  Carr.  &  P.  105.) 

On  the  filing  of  an  information  by  the  Attorney-General  at  the  relation 
of  an  individual,  and  a  bill  by  the  relator,  an  injunction  ex  parte  on  affidavits 
was  granted  to  restrain  a  purpresture  in  the  river  Thames ;  and  it  appearing 
that  there  had  been  no  previous  writ  ad  quod  damnum^  and  that  an  indict- 
ment  in  the  Court  of  King's  Bench  was  depending  a^inst  the  defendants 
for  tlie  same  act,  the  Lord  Chancellor  refused  to  dissolve  the  injunction 
before  the  trial  of  the  indictment,  notwithstanding  there  were  some  affidavits 
on  the  part  of  the  defendants,  stating  that  the  act  complained  of  was  bene- 
ficial to  the  navigation.  And  it  was  held  to  be  immaterial  to  whom  the  soil 
belonged,  it  not  being  competent  either  to  the  crown  or  to  a  subject  to  use 
it  for  any  purpose  amounting  to  a  nuisance.  {Attorney- General  v.  Johnsom 
and  others,  2  Wils.  C.  C.  87;  see  Kerrison  v.  Sparrow,  19  Ves.  449;  Coop. 
C.  C.  305 ;  Crowder  v.  Tinkler,  19  Ves.  617.)  The  rule  with  respect  to  in- 
terpoeing  by  injunction  between  public  compadtes  or  trustees,  in  cases  of 
apprehended  mischief  or  nuisance,  was  thus  laid  down  by  Lord  Brougham, 
C. :  **  If  the  thing  sought  to  be  prohibited  is  in  itself  a  nuisance,  the  court 
will  interfere  to  stay  irreparable  mischief,  without  waiting  for  the  result  of 
a  trial ;  and  will,  according  to  the  circumsunces,  direct  an  issue  or  allow  an 
action,  and  if  need  be,  expedite  the  proceedings,  the  ii^unction  in  the  mean 
time  being  continued.  But  where  the  thing  sought  to  be  restrained  is  not 
unavoidably  and  in  itself  noxious,  but  only  someUiing  which  may,  according 
to  circumstances,  prove  so,  the  court  will  refuse  to  interfere  until  the  matter 
has  been  tried  at  law,  generally  by  an  action,  though  in  particular  cases  an 
issue  may  be  directed  for  the  satisfaction  of  the  court,  where  an  action  could 
not  be  framed  so  as  to  meet  the  question."  {Earl  qf  Ripon  v.  Hobart,  3  M. 
&  Keen,  179.) 

Persons  obtaining  from  the  legislature  powers  to  interfere  with  the  rights 
of  property  are  bound  strictly  to  adhere  to  the  powers  so  conceded  to  them, 
to  do  no  more  than  the  legislature  has  pointed  out ;  but  (except  in  a  proceeding 
at  the  instance  of  the  Attorney- General)  any  one  seeking  the  assistance  of 
a  court  of  equity  to  restrain  the  violation  of  such  a  contract  with  the  legis- 
lature, is  bound  to  show  that  he  has  a  private  interest  in  the  matter;  there- 
fore where  a  waterworks'  act  empowered  a  company  to  divert  the  water  of  a 
stream  (without  limit  as  to  quantity),  by  means  of  an  open  channel  filled 
with  loose  stones,  and  they  were  diverting  it  by  means  of  a  culvert :  it  was 
held,  that  another  company,  who  were  entitled  to  the  water  of  a  stream  into 
which  the  diverted  streambad  flowed,  were  not  entitled  to  an  injunction  to 
restrain  a  violation  of  the  terms  of  the  act  as  to  the  mode  of  diversion. 
{Liverpool  {Mayor,  4"c.  of)  v.  The  Chorley  Waterworks  Company,  2  De  G., 
Mac  &  G.  852.) 

An  injunction  was  granted  before  answer  to  restrain  the  defendant  from 
removing  a  bank,  which  formed  the  plaintifl^s  only  protection  from  inun- 
dations of  the  sea,  on  account  of  the  irreparable  injury  the. plaintiff  was 
likely  to  sustain :  it  was  intimated  by  the  court,  however,  that  the  injunction 
would  not  have  been  granted  if  the  plaintiff  had  not  previously  established 
his  right  at  law.  {Chalk  v.  Wyatt,  8  Mer.  688.)  An  injunction  was 
grant^  against  the  obstruction  of  the  flow  of  water  through  a  goit  in  the 


Digitized  by 


Google 


Of  Watercourses.  117 

defendant's  land  to  the  plaintiff's  mill.  (Dewhunt  v.  Wrigley,  1  C.  P. 
Coop.  319.) 

Where  the  court  interposes  by  injunction  to  prevent  a  nuisance,  provision 
was  formerly  required  to  be  made  for  having  the  question  between  the 
parties  tried  at  law.  {Dewkurst  v.  Wrigley,  1  C.  P.  Coop.  319;  Motley  v. 
Downkam,  8  My.  &  Cr.  1,  14;  Attorney- General  v.  Cleaver,  18  Ves.  211, 
218.)  If  a  party  having  a  right  to  the  flow  of  water  acquiesces  for  three, 
or  even  two  years,  in  the  erection  of  works  injurious  to  his  right,  equity 
will  not  interfere  in  his  behalf  until  he  has  established  his  right  at  law. 
(  Welter  v.  Smeaton,  1  Br.  C.  C.  572 ;  &  C,  1  Cox,  102 ;  Birmingham  Canal 
Company  v.  Lloyd,  18  Ves.  515  ;  Coop.  C.  C.  77,  193.  See  25  &  26  Vict. 
c.  42,  SB.  1,  2,  poet,  p.  132,  and  ante,  p.  87.)  So  parties  by  allowing  works  to 
be  completed  will  be  deprived  of  their  remedy  by  ii^ unction.  (Blakemore 
V.  GUnnorganshire  Canal  Navigation,  1  Mylne  &  K.  154.) 

The  defendant  consented  to  the  plaintiff's  making  a  watercourse  through 
his  land,  upon  being  paid  a  proper  and  reasonable  sum.  The  watercourse 
was  made,  but  no  grant  was  executed  and  no  sum  arranged.  After  nine 
years*  user  the  defendant  stopped  it  up,  but  he  was  restrained  by  decree 
from  so  doing,  and  a  reference  was  made  to  the  Master  to  settle  a  proper 
compensation.  The  agreement  having  been  made  with  a  number  of  sub- 
scribers :  it  was  held,  that  the  proper  mode  of  suing  was  by  some  on  behalf 
of  all.    (Duke  qf  Devonshire  v.  Eglin,  14  fieav.  530 ;  20  L.  J.,  Ch.  495.) 

The  defendant  diverted  a  stream  as  it  passed  through  his  premises,  but 
restored  it  undiminished  as  to  the  quantity  of  water  to  its  former  channel 
before  it  reached  the  premises  of  the  plaintiff;  the  defendant  also  employed 
the  stream  while  on  his  premises  in  a  way  which  rendered  the  water  unfit 
for  ordinary  use,  but  he  alleged  that  the  water,  by  the  time  it  reached  the 
plaintiff's  land,  was  freed  to  the  utmost  possible  extent  from  any  noxious 
ingredient  with  which  it  had  become  impregnated,  and  it  did  not  appear 
that  any  actual  damage  was  sustained  by  the  plaintiff.  Under  these  circum- 
stances the  Lord  Chancellor  dissolved  an  injunction  which  had  been  granted 
by  the  Vice-chancellor,  restraining  the  defendant  from  diverting  and  using 
the  water.    (  Elmhirtt  v.  Spencer,  2  Mac.  &  6.  45.) 

Where  parties,  in  possession  of  an  easement,  filed  a  bill  to  restrain  the 
owner  of  the  land  from  proceeding  with  an  action  of  trespass,  alleging  three 
grounds  of  defence  to  the  action,  two  of  which  were  legal,  and  one  equitable, 
the  Court  of  Chancery  allowed  the  action  to  proceed  to  judgment,  inasmuch 
as  if  the  legal  grounds  of  defence  should  be  sustained,  the  interposition  of 
that  court  would  be  unnecessary,  and  if  they  should  not  be  sustained,  and  it 
should  therefore  become  necessary  to  entertain  the  equitable  question,  that 
court  would  know  what  amount  of  damages  a  jury  had  assessed  as  a  com- 
pensation for  the  easement,  and  be  enabled  to  secure  that  amount  until  the 
hearing  of  the  cause.     {Barnard  v.  Wallie,  1  Cr.  &  Phil.  85.) 

A  bill  in  equity  will  lie  for  the  establishment  of  the  enjoyment  of  a  water- 
course, and  for  the  performance  of  a  covenant  to  cleanse  it.  {Holme*  v. 
Buckley,  1  £q.  Cas.  Abr.  27,  pi.  4;  2  Vern.  390;  Gilb.  Eq.  C.  3;  New  River 
Company  v.  Graves,  2  Vern.  431.)  And  it  was  held,  that  a  man  who  had 
been  in  possession  of  a  watercourse  sixty  years  might  bring  a  bill  against  a 
mortgagee,  who  foreclosed  the  equity  of  redemption,  to  l^  quieted  in  the 
possession,  although  he  had  not  established  his  right  at  law.  {Bush  v. 
Western,  Prec.  Ch.  580.  See  Duke  of  Dorset  v.  Girdler,  lb,  531.)  The 
diversion  of  watercourses,  or  the  pulling  down  their  banks,  and  causing 
inundation,  are  nuisances  against  which  a  court  of  equity  will  protect 
parties  by  injunction,  and  in  some  cases  without  first  bringing  an  action  at 
taw.  (Martin  v.  Stiles,  Mos.  144;  see  1  Ves.  sen.  476 ;  2  Atk.  302 ;  8  Atk. 
726;  1  Vern.  120,  129.) 

An  injunction  may  be  granted  on  the  gpround  of  danger  to  property. 
Where  the  defendant,  having  large  pieces  of  water  in  his  park,  supplied  by 
the  stream  flowing  to  the  plaintiff's  mill,  had  at  one  time  stopped  the  water, 
and  at  another  time  let  it  out  in  such  quantities  as  to  endanger  the  mill : 
although  the  court  will  not  restrain  what  has  been  enjoyed  twenty  years,  yet 
it  will  interpose  where  a  different  mode  of  enjoyment,  calculated  to  do 
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mischief,  is  used;  and  an  injunction  was  granted  for  restraining  the  de- 
fendant from  using  dams,  &c.,  so  as  to  prevent  the  water  flowing  in  such 
regular  quantities  as  it  had  done  on  a  particular  day.  (Robituon  v.  Lord 
Byron f  1  Br.  C.  C  588;  see  Anon.  1  Ves.  jun.  140;  Crowder  ▼.  Tinkler ,  19 
Yes.  620.)  If  on  a  motion  to  dissoWe  the  injunction  there  he  a  question  as 
to  the  right  to  the  flow  of  water,  an  issue  will  be  directed  to  try  it  (2  Cox, 
4.)  The  efiect  of  an  order  specifically  to  repair  the  banks  of  a  canal  and 
odier  works  has  been  obtained  by  an  order  to  restrain  a  party  using  and 
ei\}oying  a  canal  from  impeding  the  navigation,  by  continuing  to  keep 
the  canal,  banks,  or  works  out  of  repair ;  by  diverting  the  water,  or  pre- 
venting it,  by  the  use  of  locks,  from  remaining  in  the  canals,  or  by  con- 
tinuing the  removal  of  a  stopgate.  (Lane  v.  Newdigate,  10  Ves.  192.) 
This  case  was  said  to  go  to  the  very  uttermost  verge  of  all  the  former  cases. 
Lord  Brougham  agreed  with  Lord  Lyndhurst  in  the  opinion,  that  if  the 
eourt  bad  this  jurisdiction,  it  would  be  better  to  exercise  it  directly  and  at 
once ;  and  that  the  having  recourse  to  a  roundabout  mode  of  obtaining  the 
object  seems  to  cast  a  doubt  upon  the  jurisdiction.  {Blakemore  v.  The 
Olamorganthire  Canal  Navigationi  1  M.  &  Keen,  183.)  In  this  case  the 
court,  on  an  interlocutory  application  for  an  ii^unction,  refused  to  grant  the 
order  in  such  a  form  as  indirectly  to  compel  some  |>ositive  act  to  be  done  by 
the  party  enjoined.  The  leading  principle  to  guide  the  court  in  such  an 
application,  at  least  where  no  very  special  circumstances  occur,  being  that 
only  such  a  restraint  shall  be  imposed  as  may  suffice  to  stop  the  mischief 
complained  of,  and  where  it  is  to  stay  further  injury,  to  keep  things  as  they 
are  for  the  present.    (lb.  185.) 

By  mining  operations  the  defendant  had  sunk  not  only  the  level  of  a 
stream  supplying  the  plaintiff's  mill,  but  also  that  of  the  adjoining  land. 
The  plaintiff  filed  a  bill  for  an  injunction,  but  it  did  not  appear  that  there 
had  been  any  diminution  of  the  supply  of  water  to  tbe  mill :  it  was  held 
that  the  bill  ought  not  to  be  dismissed ;  and  on  the  defendant  undertaking 
not  to  work  the  minerals  so  as  to  obstruct  the  water  and  the  supply  thereof 
along  the  watercourse,  it  was  retained,  with  liberty  to  apply.  The  court, 
however,  intimated  that  in  default  of  the  undertaking  being  given,  an 
injunction  would  be  granted.    (Elwell  v.  Crowther,  31  Beav.  163.) 

The  conservators  of  river  banks,  who  were  empowered  by  act  of  parlia- 
ment to  apply  the  funds  under  their  control  ( which  were  raised  by  a  rate 
upon  the  proprietors  of  adjacent  lands)  in  executing  all  works,  &c.,  neces- 
sary for  putting  the  banks  into  and  maintaining  the  same  in  a  permanent 
state  of  stability,  were  held  to  be  authorized  to  apply  a  portion  of  the  fund 
in  watching,  and,  if  necessary,  opposing  a  bill  in  parliament  for  a  project 
lower  down  the  river,  which  was  likely  to  be  injurious  to  the  banks  under 
their  superintendence.  (Bright  v.  North,  2  Ph.  C.  C.  216;  16  Law  J.,  Ch. 
255.) 

The  court  refused  to  decree  a  specific  performance  of  an  agreement  to  pur- 
chase the  fee-simple  of  certain  lands,  and  also  the  right  to  impound  the 
water  of  a  river,  and  to  divert  from  it  a  stream  of  water,  because  the  vendor, 
though  seised  in  fee  of  the  lands,  had  only  a  lease  for  ninety*  nine  years  of 
the  other  subjects  of  the  contract,  and  had  not,  as  against  some  of  the 
proprietors  of  the  land  on  the  banks  of  the  river,  a  right  to  divert  the  water ; 
and  because  the  purchaser  had  entered  into  a  contract  for  the  purpose  of 
erecting  a  manu&ctory  to  be  wrought  by  the  water,  and  twelve  years  had 
elapsea  between  the  time  of  the  agreement  and  the  hearing  of  the  cause. 
(fVrighty.  Howard,  1  Sim.  &  Stu.  190.  See  Shackelton  v.  Sutcliffe,  1  De  G. 
&  S.  609.) 

The  statute  10  &  11  Vict.  c.  17.  consolidates  the  provisions  usually  con- 
tained in  acts  authorizing  the  making  of  waterworks  for  supplying  towns 
with  water.  This  act  places  the  taking  of  streams  upon  the  same  footing  as 
the  taking  under  the  Lands  Clauses  Consolidation  Act,  1 845,  8  &  9  Vict, 
c.  18;  and  a  waterworks  company  was  restrained  from  diverting  a  stream 
belonging  to  the  plaintiff,  without  first  paying  compensation  for  the  same, 
or  making  deposit,  and  giving  a  bond,  m  accordance  with  the  provisions  of 
the  latter  act     (Ferraud  v.  Mayor,  8fc,  rf  Bradford,  21  Beav.  412  ;  2  Jur., 
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N.  S.  175.  See  Pumell  v.  Wolverhampton  New  Waterworks  Company,  10 
C  B.  576 ;  Hildreih  v.  Adamson,  8  W.  R.  470 ;  Butby  v.  Chstterfieid  Water^ 
workSf  Jfc  Campanff,  I  £1.,  Bl.  &  EL  176.) 


6.  OF  THE  RIGHT  TO  PEWS. 

Of  common  right,  the  soil  and  freehold  of  the  church  is  the  panon's ;  the  Right  to  pews 
me  of  the  body  of  the  church,  and  the  repair  of  it,  common  to  the  parithion»  fonnded  on 
€r» ;  and  the  disposing  of  the  seats  therein  the  right  of  the  ordinary.     ( Hob.  *?f,^j7  *"  P*^ 
69 ;  Gibs.  Cod.  tit.  9,  c.  4.)  •criptton. 

According  to  the  common  law  the  rector,  whether  endowed  or  spiritual 
only,  is  entitled  to  the  chief  seat  in  the  chancel  unless  some  other  person  be 
in  a  condition  to  prescribe  for  it  from  time  immemorial  The  ecclesiastical 
court,  in  the  exercise  of  its  ordinary  authority,  would  allot  to  him  such  sit* 
ting  and  protect  him  against  the  disturbance  of  such  right  (Spryy,  Floods 
2  Curt.  357.) 

An  exclusive  title  to  pewt  and  seats  in  the  body  of  the  church  may  be 
maintained  in  virtue  of  ol  faculty ,  or  by  pretcriptioHt  which  is  founded  on  the 
presumption  that  a  faculty  had  been  heretofore  granted.  All  other  pews 
and  seats  in  the  body  of  the  church  are  the  property  of  the  parish ;  and  the 
churchwardens,  as  the  officers  of  the  ordinary,  and  subject  to  his  control^ 
have  audiority  to  place  the  parishioners  therein.  No  precise  rules  are  pre- 
scribed for  the  government  of  churchwardens  in  the  use  of  this  power,  for 
its  due  exercise  must  depend  on  a  sound  judgment  and  discretion  applied 
to  the  circumstances  of  the  parish.  (Report  qf  EceU  Commrt,,  Feb,  1832, 
p.  48.) 

By  the  general  law,  and  of  common  right,  all  the  pews  in  a  pariah  church  Disposal  of  pows. 
are  the  common  property  of  the  parish ;  they  are  for  the  use  in  common  of 
the  parishioners,  who  are  all  entitled  to  be  seated  orderly  and  conveniently, 
so  as  best  to  provide  for  the  accommodation  of  all.  The  distribution  of  seats 
rests  with  the  churchwardens,  as  the  officers,  subject  to  the  control  of  the 
ordinary.  (12  Rep.  105  ;  3  Inst.  202  ;  3  Uagg.  Eccl.  Rep.  733.)  By  the 
general  law,  the  use  of  all  the  pews  belongs  to  the  parishioners ;  they  are 
to  be  seated  therein,  in  the  first  instance,  by  the  churchwardens ;  the  power 
of  the  latter,  however,  is  subject  to  the  control  of  the  ordinary,  who  is  to  see 
that  the  churchwardens  exercise  their  authority  discreetly,  for  the  proper 
accommodation  of  tlie  parishioners  at  large.  This  is  the  law,  not  merely  to 
be  found  in  ecclesiastical  authorities,  but  is  the  common  law  of  the  land,  as 
laid  down  by  the  highest  common  law  authorities.  ( Blake  v.  Usbome,  3 
Hagg.  EccL  R.  733.)  It  will  be  sufficient  to  refer  to  Lord  Coke.  (12  Rep. 
105 ;  3  Inst.  202.)  The  churchwardens  have  a  discretionary  power  to  ap- 
propriate the  pews  in  the  church  amongst  the  parishioners,  and  may  remove 
persons  intruding  on  seats  already  appropriated.  (Reynolds  v.  Monkton,2 
M.  &  Rob.  384.)  The  parishioners  cannot  prescribe  to  dispose  of  pews  in 
exclusion  of  the  ordinary.  (1  Salk.  167,  pi.  7.)  Neither  the  minister  nor 
the  vestry  have  any  right  whatever  to  interfere  with  the  churchwardens  in 
seating  and  arranging  the  parishioners,  as  often  erroneously  supposed  ;^  at 
the  same  time  the  advice  of  the  minister,  and  even  sometimes  the  opinion 
and  wishes  of  the  vestry,  may  be  fitly  invoked  by  the  churchwardens,  and 
to  a  certaint  extent  may  be  reasonably  deferred  to  in  this  matter.  The 
general  duty  of  the  churchwardens  is  to  look  to  the  general  accommodation 
of  the  parish,  consulting,  as  far  as  may  be,  that  of  all  the  inhabitants* 
The  parishioners,  indeed,  have  a  claim  to  be  seated  according  to  their  rank 
and  station ;  but  the  churchwardens  are  not,  in  providing  for  this,  to  over- 
look the  claims  of  all  parishioners  to  be  seated,  if  sittings  can  be  afforded 
them.  Accordingly  they  are  bound,  in  particular,  not  to  accommodate  the 
higher  classes  beyond  their  real  wants,  to  the  exclusioo  of  their  poorer  neigh- 
bours, who  are  equally  entitled  to  accommodation  with  the  rest,  though  they 
are  not  entitled  to  equal  accommodation,  supposing  the  seats  to  be  not  all 
equally  convenient    (2  Addams,  R.  425,  426.) 

The  incumbent  has  no  authority  in  the  seating  and  arranging  the  pa- 
rishioners beyond  that  of  an  individual  member  of  the  vestry,  and  which  his 

Digitized  by  LjOOQIC 


120  Prescnpiion. 

station  and  influence  in  the  parish  naturally  give  him.  He  may  properly 
object  to  a  plan  which  is  generally  inconvenient,  which  diminishes  the  ac- 
commodation in  the  church,  which  disfigures  the  building,  which  renders  it 
dark  and  incommodious.  In  every  case  of  this  description,  it  is  very  proper 
he  should  make  a  representation  to  the  ordinary  ;  but  as  to  the  mere  arrange- 
ment of  seats,  if  the  parishioners  can  settle  that  among  themselves,  and  to 
their  own  satisfoction,  and  can  agree  about  the  expense,  there  seems  but 
little  necessity  for  the  interference  of  the  incumbent ;  the  expense  is  that  of  the 
parishioners;  the  churchwardens  are  bound  to  repair  with  the  consent  of  the 
vestry ;  it  is  not  the  vicar,  but  the  vestry  which  appropriates  the  seats :  the 
general  superintendence  and  authority  in  allotting  them  rests  with  the  ordi- 
nary.   (1  Phill.  R.233.) 

The  general  right  then  being  in  the  parish  and  the  ordinary,  any  par- 
ticular rights  in  derogation  of  these  are  strieii  juris ;  it  is  the  policy  (»f  the 
law  that  few  of  these  exclusive  rights  should  exist,  because  it  is  the  object 
of  the  law  that  all  the  inhabitants  should  be  accommodated ;  and  it  is  for 
the  general  convenience  of  the  parish  that  the  occupation  of  pews  should 
be  altered  firom  time  to  time,  according  to  circumstances.  A  possessory 
right  is  not  good  against  the  churchwardens  and  the  ordinary :  they  may 
displace,  and  make  new  arrangements,  but  they  ought  not  without  cause 
to  displace  persons  in  possession ;  if  they  do,  the  ordinary  would  reinstate 
them  :  the  possession  therefore  will  have  its  weight, — the  ordinary  would 
give  a  person  in  possession,  cateris  paribus^  the  preference  over  a  mere 
stranger.  (1  Phill.  R.  324.)  The  churchwardens  are  not  justified  in  dis- 
possessing any  one  of  a  sitting  which  he  has  enjoyed  for  a  time,  without 
giving  notice  of  their  intention,  and  offering  an  opportunity  for  explanation. 
{Hor^ally.  HoUand,  6  Jur.,  N.  8.  278.) 

A  possessory  right  is  sufficient  to  maintain  a  suit  against  a  mere  dis- 
turber. {Spry  V.  Flood,  2  Curt  356.)  The  fact  of  possession  implies  either 
the  actual  or  virtual  authority  of  those  having  power  to  place.  The  dis- 
turber may  show  that  he  has  been  placed  there  by  this  authority,  or  must 
justify  his  disturbance  by  showing  a  paramount  right, — a  right  paramount 
to  the  ordinary  himself;  namely,  a  faculty  by  which  the  ordinary  has  parted 
with  the  right ;  or  if  there  be  no  proof  of  a  faculty,  there  may  be  proof  of 
prescription,  and  such  immemorial  usage  as  presumes  the  grant  of  a  faculty. 
(1  Phill.  R.  324.)  Where  the  prescription  is  interrupted,  the  jury  are  not 
bound  to  presume  a  faculty  from  long  undisturbed  possession.  {Morgan  v. 
Curtis,  3  M.  &  R.  389. )  On  the  expiration  of  a  faculty,  as  where  one  was 
granted  for  ninety-nine  years,  the  right  of  the  parishioners  to  the  use  of  the 
pew  revives.  (3  Hagg.  EccL  R.  733.)  A  faculty  (for  annexing  a  pew  to  a 
messuage)  obtained  by  surprise  and  undue  contrivance  may  be  revoked. 
(2Hagg.Eccl.R.417.) 
Precerlptive  right  ^  prescriptive  right  must  be  clearly  proved ;  the  facts  must  not  be  left 
to  pews,  oo  what  equivocal ;  and  they  must  be  such  as  are  not  inconsistent  with  the  general 
founded.  right.     In  the  first  place,  it  is  necessary  to  show  that  the  use  and  occupa- 

tion of  the  seat  have  been  from  time  immemorial  appurtenant  to  a  certain 
messuage,  not  to  lands ;  the  ordinary  himself  cannot  grant  a  seat  appur- 
tenant to  lands.  Secondly,  it  must  be  shown  that  if  any  acts  have  been 
done  by  the  inhabitants  of  such  messuage,  they  maintained  and  upheld  the 
right  At  all  events,  if  any  repairs  have  been  required  within  memory,  it 
must  be  proved  that  they  have  been  made  at  the  expense  of  the  party 
setting  up  the  prescriptive  right.  The  onus  and  beneficium  are  supposed  to 
go  together ;  mere  occupancy  does  not  prove  the  right.  What  might  be 
the  effect  of  very  long  occupancy,  where  no  repairs  have  been  necessary, 
does  not  appear  to  be  decided.  It  is  a  common  error  to  suppose  that  by 
mere  occupancy  pews  become  annexed  to  particular  bouses.  In  country 
parishes  the  same  families  occupy  the  same  pews  for  a  long  time,  but  they 
still  belong  to  the  parish  at  large:  if,  however,  it  is  shown  that  the  in- 
habitants of  a  particular  house  h<tve  repaired,  that  fact  establishes  that  the 
burthen  and  benefit  have  gone  together,  and  is  inconsistent  with  the  right 
of  the  parish  still  to  claim  the  benefit  and  is  evidence  of  the  annexation  of 
the  pew.  Thus  the  uniform  and  exclusive  possession  of  the  inhabitants  of 
a  particular  messuage  connected  with  the  burthen  of  maintaining  and  re- 
pairing the  seat  is  evidence  sufficient  to  establish  a  prescriptive  title.    (1 
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PhOL  R.  325-6.)  To  exclude  the  jurisdiction  of  the  ordinary  from  the 
disposal  of  a  pew,  it  is  necessary,  not  merely  that  possession  should  be 
shown  for  many  years,  but  that  the  pew  should  have  been  built  and 
repaired  time  out  of  mind.  ( 1  T.  R.  428.)  The  strongest  evidence  of  that 
kind  is  the  building  and  repairing  time  out  of  mind;  but  mere  repairing 
for  thirty  or  forty  years  wUl  not  exclude  the  ordinary.  The  possession 
must  be  ancient,  and  going  beyond  memory,  though  on  this  subject  the 
high  leffal  memory,  even  before  the  act  2  &  3  Will.  4,  c.  71,  was  not 
required.  (1  Hagg.  Cons.  R.  322.)  Twenty  years*  adverse  possession 
seems  to  bar  the  nght  to  a  pew.    (1  Pbill.  R.  328.) 

On  application  for  a  faculty  to  repair  and  repew  a  church,  a  parishioner 
appeared  to  the  decree  and  prayed  a  faculty  might  not  be  granted  without 
a  proviso  that  a  pew  claimed  to  be  held  by  him  by  prescription  should  not 
be  removed  or  altered.  The  prescription  was  denied.  It  was  held,  that  a 
prima  facie  title  by  prescription  was  established,  and  that  the  faculty  should 
be  issued  with  the  proviso.  {Knapp  v.  Parishioner  qf  St.  Mar  if  ^  Willesden,  2 
Rob.  Ecc  Rep.  358:  15  Jur.  473.)  Evidence  of  repair  to  a  pew  claimed 
by  prescription  is  not  absolutely  necessary,  as  no  repair  may  have  been 
maae  within  the  period  of  any  one  living.    (lb.) 

Where  the  members  of  a  corporation  have  as  such  occupied  a  particular 
pew  in  the  parish  church,  the  repairs  of  it  may  be  properly  charged  on  the 
borough  iiind.  (Reg.  v.  Mayor,  ^.  qf  Warwick,  10  Jur.  262 ;  15  Law  J., 
Q.  B.  306.) 

Extra- parochial  persons  cannot  establish  a  claim  to  seats  in  the  body  of 
a  parish  church  without  proof  of  a  prescriptive  title,  and  therefore  if  they 
sue  in  the  ecclesiastical  court  to  be  quieted  in  the  possession  of  such  seats, 
the  court  of  K.  B.  will  grant  a  prohibition,  although  it  seems  that  such 
persons  cannot  establish  such  a  claim  even  by  prescription.  (Byerly  y, 
Windue  and  others,  5  B.  &  C.  1 ;  .SL  C,  7  Dowl.  &  Ryl.  564.  See  Hallack  v. 
University  of  Cambridge,  1  Gale  &  D.  100 ;  1  Q.  B.  593,  as  to  prohibition 
against  granting  a  faculty.)  A  pew  in  an  aisle  or  chancel  may  belong  to  a 
non.parishioner,  for  the  case  of  an  aisle  or  chancel  depends  upon,  and  is 
governed  by,  other  considerations.    (2  Addams,  R.  427.) 

A  pew  annexed  by  prescription  to  a  certain  messuage  cannot,  as  is  often 
erroneously  conceived,  be  severed  from  the  occupancy  of  the  house,  but 
passes  witn  the  messuage,  the  tenant  of  which  for  the  time  being  has  dejure 
the  prescriptive  right  to  the  pew,  ( 1  Hagg.  Cons.  R.  319 ;  1  T.  R.  430 ;  3 
M.  &  R.  334 ;  2  Add.  428,)  which  cannot  be  sold  nor  let  without  a  special 
act  of  parliament,  (1  Hagg.  Eccl.  R.  319,  321,)  or  under  the  provisions  of 
the  Church  Building  Acts.  (See  58  Geo.  3,  c.  45,  ss.  65,  66,  75—79  ;  59 
Geo.  3,  c.  134v  ss.  26,  32  ;  8  &  9  Vict.  c.  70,  s.  11.)  Where  an  occupier  of 
a  pew  ceases  to  be  an  inhabitant  of  the  parish,  he  cannot  let  the  pew  with, 
and  thus  annex  it  to  his  house,  but  it  reverts  to  the  disposal  of  the  church- 
wardens. (1  Hagg.  Eccl.  R.  34.)  A  person  who  has  permission  from  the 
churchwardens  to  sit  in  a  pew  temporarily,  and  in  order,  by  keeping  pos- 
session for  the  future  tenant,  to  carry  into  effect  the  conditions  of  sale  of  a 
bouse  with  which  the  pew  has  for  above  a  century  been  held  under  an 
expired  faculty,  has  no  possession  on  which  he  can  bring  a  suit  for  pertur- 
bation of  seat  against  a  mere  intruder,  such  permission  by  the  church- 
wardens being  illegal,  as  confirming  the  sale  of  the  pew.  (Blake  v.  Usbome, 
3  Hagg.  Eccl.  R.  726.)  Customs  pleaded,  **  that  pews  are  appurtenant  to 
certain  houses,  and  are  let  by  the  owners  to  persons  who  are  not  inhabitants 
of  the  parish,"  are  bad.  (1  Hagg.  Cons.  R.  317.)  Custom,  **that  persons 
who  had  not  pews  appurtenant  pay  rent  for  seats,  which  is  applied  in  pay- 
ment of  the  parish  rate,"  is  a  practice  which  has  been  consuntly  repre- 
hended by  the  ecclesiastical  courts,  and  discouraged  as  often  as  set  up.  (1 
Hagg.  Cons.  R.  317.)  But  if  a  house  to  which  a  pew  is  appurtenant  be  let 
to  a  parishioner,  in  that  character  he  is  clearly  entitled  to  the  pew.  (2  Add. 
428.) 

It  was  held,  that  sect.  51  of  the  local  statute  51  Geo.  3,  c.  151,  which 
enacts,  that  the  said  vestrymen  (of  St.  Marylebone)  shall  set  out  and 
appropriate  such  a  number  of  seats  for  the  gratuitous  accommodation  of 
the  poor  of  the  said  parish  for  the  time  being,  and  also  of  such  other  pewa 
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or  seats  for  the  use  of  the  parishioners  of  the  said  parish  as  the  said 
vestrymen  shall  think  necessary,  proper  and  convenient,  is  imperative  upon 
the  vestrymen,  and  empowers  them  to  set  out  and  appropriate  the  pews 
(other  than  those  of  the  poor)  without  restriction,  and  not  subject  to  the 
superintendence  of  the  ordinary.     {Spry  v.  Flood,  2  Curt.  S62.) 

It  was  held,  that  by  the  52nd  sect,  of  51  Geo.  8,  c  151,  which  enacts,  that 
it  shall  be  lawful  for  the  vestrymen  of  St  Marylebone,  if  they  shall  think 
proper,  to  let  the  pews,  &c.,  or  any  of  them,  except  the  pews  or  seats  to  be 
appropriated  for  the  gratuitous  accommodation  of  the  poor  of  the  said 
parish  for  the  time  being  as  before  mentioned,  to  such  persons  only  who 
shall  be  inhabitant  householders  within  the  said  parish,  the  vestrymen  were 
empowered  to  let  all  the  pews  save  those  for  the  poor,  and  consequently  to 
remove  the  rector  from  one  of  two  pews  of  which  he  had  been  in  possession 
from  the  time  of  his  induction,  and  to  let  it  to  another  inhabitant  house- 
holder. (Spry  V.  Floody  2  Curt  364.) 
Action  for  dit-  Where  a  pew  is  claimed  as  annexed  to  a  house  by  faculty  or  prescription, 

turbanceof  pews,  the  courts  of  common  law  exercise  jurisdiction,  on  the  ground  of  the  pew 
being  an  easement  to  the  house,  and  the  proper  remedy  for  a  disturbance  is 
an  action  on  the  case.  {Mcunwaring  v.  Qilet,  5  B.  &  Aid.  361.)  Where  the 
pew  is  in  a  chancel,  the  freehold  of  an  individual,  the  right  to  it  is  triable  at 
common  law.  {May  v.  Gilbert,  2  Bulstr.  151.)  The  ecclesiastical  court 
has  jurisdiction  in  all  suits  respecting  pews ;  but  where  prescriptive  rights 
come  in  question,  prohibition  will  be  granted  on  the  application  of  either 
party,  for  the  purpose  of  having  the  prescription  tried  by  a  jury.  (Report 
qf  Eccl,  Commrs.,  p.  49.)  If  a  man  claiming  title  by  prescription  to  an  aisle, 
diancel,  &c.,  as  his  freehold,  or  to  a  pew  or  seat  in  the  body  of  the  church, 
or  in  an  aisle,  &&,  as  appurtenant  to  a  house  in  the  parish,  is  disturbed 
therein  by  the  parson,  ore! inary,  or  churchwardens,  by  a  suit  in  the  spiritual 
court,  he  may  have  a  prohibition,  if  he  suggest  as  grounds  for  it  that  he  or 
those  whose  estate  he  hath,  built,  or  time  out  of  mind  repaired,  and  there- 
fore had  the  sole  use  of  such  aisle,  or  of  such  pew  or  seat ;  for  the  party  has 
a  right  to  a  trial  of  the  prescription  in  a  temporal  court.  (See  1  Burn's 
Eccl.  Law,  8th  ed.,  366,  367;  Witcher  v.  Cheslam,  1  Wils..l7;  Corwen  v. 
Fym,  12  Rep.  105  ;  Jacob  v.  Dalton,  2  Raym.  1755  ;  Boothbyy,  Bailey,  Hob. 
69;  Francis  Y,  Lee,  Cro.  Jac.  366;  Day  v.  Beddingfield,  Noy's  Rep.  104; 
Buxton  or  Bmnton  v.  Bateman,  1  Sid.  89;  S.  C,  1  Lev.  71  ;  Sir  T.  Raym. 
52 ;  Crook  v.  Sampson,  2  Keb.  92 ;  Brabin  v.  Tradum,  Poph.  140 ;  2  Roll. 
Abr.  287,  288.) 

The  uninterrupted  possession  of  a  pew  in  a  church  for  twenty  years  affords 
a  presumptive  evidence  of  a  legal  title  by  prescription,  or  by  a  faculty 
against  a  wrong-doer.  {Darwin  v.  Upton,  2  Wms.  Saund.  175  c.)  But  if  the 
right  was  claimed  as  appurtenant  to  an  ancient  messuage  the  daim  would, 
before  the  sut  2  &  3  Will.  4,  c«  71,  be  rebutted  by  proof  that  the  pew  began 
to  exist  within  time  of  legal  memory.  {Griffith  v.  MatthewSj  5  T.  R.  296.) 
In  an  action  on  the  case  for  disturbing  the  plaintiff  in  the  possession  of  a 
pew  in  a  church,  which  the  plaintiff  and  those  under  whom  he  claimed  had 
been  in  the  uninterrupted  enjoyment  of  for  thirty-six  years,  but  which  ap- 
peared in  evidence  to  have  been  an  open  pew  before  that  period ;  the  judge 
recommended  the  jury  to  presume  a  title  in  the  plaintiff  after  so  long  a 
possession  as  thirty-six  years,  and  the  Court  of  King's  Bench  afterwards,  on 
a  motion  for  a  new  trial,  held  the  direction  of  the  judge  proper.  {Rogers  v. 
Brookes,  1  T.  R.  431,  n.)  A  pew  in  a  parish  church  was  claimed  in  respect 
of  an  ancient  messuage  ;  and  it  was  proved,  that,  so  for  as  living  memory 
extended,  the  pew  in  question  had  been  one  of  three  pews  adjoining  each 
other,  and  under  one  and  the  same  claim  of  right,  viz.,  in  respect  of  the 
said  ancient  messuage :  it  was  held,  that  proof  of  repairs  done  to  one  of  the 
pews,  not  that  in  question,  was  evidence  as  to  all,  and  therefore  as  to 
that  in  question.  {Pepper  v.  Barnard,  12  Law  J.,  N.  S.,  Q.  B.  361 } 
7  Jur.  1128.)  The  pew  must  be  laid  in  the  declaration  as  appurtenant  to  a 
messuage  in  the  parish,  otherwise  a  bare  possession  of  the  pew  for  sixty 
years  and  more  is  not  a  sufficient  title  to  maintain  an  action  on  the  case  for 
disturbing  the  plaintiff  in  his  enjoyment  thereof,  but  he  must  prove  a  pre- 
scriptive right  or  faculty.    {Stocks  v.  Booth,  1  T.  R.  428.)    So  where  a  pew 
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in  a  chancel,  claimed  in  right  of  a  messuage,  was  shown  to  have  been  erected 
on  the  site  of  old  open  seats  in  1773,  and  there  was  no  evidence  of  any 
faculty  or  search  for  one  at  the  proper  places ;  it  was  held,  that  the  judge 
rightly  directed  the  jury,  that  the  evidence  of  the  former  open  state  of  the 
seats  destroyed  the  prescription,  and  left  it  to  them  to  say  whether,  upon  the 
evidence  merely  of  long  undisturbed  possession,  any  faculty  existed ;  and  a 
new  trial  was  refused.     {Morgan  v.  Curtis,  3  M.  &  Ry.  389.) 

The  grant  of  part  of  the  chancel  of  a  church  by  a  lay  impropriator  to  A., 
his  heirs  and  assigns,  is  not  valid  in  law,  and  therefore  such  grantee,  or 
those  claiming  under  him,  cannot  maintain  trespass  for  pulling  down  his  or 
their  pews  there  erected.    {Clifford  v.  Wicks,  1  B.  &  Aid.  498.) 

But  the  churchwardens  have  not,  as  against  the  incumbent  of  a  church 
or  chapel,  a  joint  possession  of  it,  so  as  to  disable  him  from  maintaining 
trespass  against  them  for  acta  of  violence  in  pulling  down  pews ;  and  a 
chapel  warden  of  a  parochial  chapelry  has  not,  by  virtue  of  his  office,  any 
authority  to  enter  the  chapel  and  remove  the  pews  without  the  consent  of 
the  perpetual  curate.  {Jones  v.  Ellis,  2  Y.  &  J.  265.)  The  perpetual  curate 
of  an  augmented  parochial  chapelry  has  a  sufficient  possession  whereon  to 
maintain  trespass  for  breaking  and  entering  the  chapel  and  destroying  the 
pews.    {lb.) 

As  well  priority  in  a  seat  as  a  seat  itself  in  the  body  of  a  church  may  be 
claimed  by  prescription,  as  belonging  to  a  house,  by  the  inhabitanta  of  it, 
who  have  repaired  the  seat  time  out  of  mind,  and  an  action  on  the  case  for 
a  disturbance  lies  at  common  law.  (Carleion  v.  Hutton,  Noy,  78;  Gibs. 
221.)  And  a  pew  in  the  body  of  the  church  may  be  prescribed  for  as 
appurtenant  to  a  house  out  of  the  parish.  (Davis  v.  Wilts,  Forr.  R.  14; 
Lousley  v.  Hayward  and  anofher,  1  Younge  &  Jerv.  583.) 

Where  the  action  is  brought  against  a  stranger,  the  plaintiff  is  not  bound 
to  state  in  his  declaration  that  he  has  repaired  the  pew,  though  it  is  other- 
wise when  the  action  is  brought  against  the  ordinary ;  in  which  case  a  title 
or  consideration  must  be  shown  in  the  declaration  and  proved,  as  the  build- 
ing or  repairing  of  the  pew.  (Kenrick  v.  Taylor,  1  Wils.  326;  Ashley  v. 
Frecklttom,  3  Lev.  73;  see  Piske  v.  Rovitt,  Lofft,  423;  Com.  Dig.  Action 
upon  the  Case  for  Disturbance,  (A.  3);  Gibs.  197,  198.) 

The  right  to  sit  in  a  pew  may  be  apportioned,  and  therefore  where  by  a 
faculty,  reciting  that  A.  had  applied  to  have  a  pew  appropriated  to  him  in 
the  parish  church  in  respect  of  his  dwelling -house,  a  pew  was  granted  to 
him  and  his  family  for  ever,  and  the  owners  and  occupiers  of  the  said  dwell- 
ing-house, which  was  afterwards  divided  into  two :  it  was  held,  that  the 
occupier  of  one  of  the  two  (constituting  a  very  small  part  of  the  original 
messuage)  had  some  right  to  the  pew,  and  in  virtue  thereof  might  maintain 
an  action  agaiust  a  wrong-doer.    {Harris  v.  Drewe,  2  B.  &  Ad.  164.) 

It  seems  that  a  bill  in  equity  will  not  lie  to  be  quieted  in  the  possession  of 
a  pew,  though  there  is  a  decree  for  it  before  the  ordinary.  {Baker  v.  Child, 
2  Vem.  226.) 

A  bill  was  filed  by  a  single  parishioner  against  some  of  the  churchwardens 
of  the  parish,  alleging  an  intention  on  the  part  of  the  defendanta  to  execute 
work  in  the  church  which  would  be  injurious  to  himself,  and  praying  an 
injunction  ;  the  plaintiff  did  not  allege  that  he  was  a  parishioner  and  that 
he  was  in  the  habit  of  attending  Divine  Service  in  the  parish  church.  It  is 
questionable  whether  this  is  a  private  nuisance,  and  whether  such  a  bill  can 
be  sustained  by  a  single  parishioner  against  the  churchwardens.  (  Woodman 
T.  Robinson,  2  Sim.  N.  8.  204.)  See  CardinaU  v.  Molyneux,  7  Jur.,  N.  S. 
854,  as  to  proceedings  against  an  incumbent  who  removed  pews  and  sub- 
stituted chairs  in  the  church. 

A  man  may  prescribe  that  he  is  tenant  of  an  ancient  messuage,  and  ought 
to  have  a  separate  burial  in  a  particular  vault  within  the  church.  (Com. 
Dig.  Cemetery,  (B.).)  It  seems  that  the  same  rules  are  applicable  to  vaults 
as  to  pews.  {Bryan  ▼.  Whistler,  8  B.  &  C.  293;  S.  C,  2  M.  &  Ryl.  318  ; 
see  Francis  v.  Ley,  Cro.  Jac  366  ;  Gibs.  Cod.  542.)  As  to  Rights  of  Burial, 
see  Bar.  Index,  tit.  Ecclesiastical  Law,  XV 11.,  Burial. 
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7.  OF  THE  RIGHT  TO  LIGHT  AND  AIR. 

Right  to  lights  A  right  to  the  enjoyment  of  light  and  air  may  commence  by  mere  occu- 

how  acquired.  pancy.  Every  man  on  his  own  land  has  a  right  to  all  the  light  and  air 
which  will  come  to  him ;  and  he  may  erect,  even  on  the  extremity  of  his 
land,  baildings  with  as  man^  windows  as  he  pleases,  without  any  consent 
from  the  owner  of  the  adjoining  lands.  After  he  has  erected  his  building, 
the  owner  of  the  adjoining  land  may,  within  twenty  years,  build  upon  his 
own  land,  and  so  obstruct  the  light  which  would  otherwise  pass  to  the 
building  of  his  neighbour.  But  if  the  light  be  suffered  to  pass  without 
interruption  during  that  period  to  the  building  so  erected,  the  law  implies 
from  the  non-obstruction  of  the  light  for  that  length  of  time,  that  the  owner 
of  the  adijoininff  land  has  consented  that  the  person  who  has  erected  the 
building  upon  his  land  shall  continue  to  enjoy  his  light  without  obstruction, 
so  long  as  he  shall  continue  the  speciOc  mode  of  enjoyment  which  he  had 
been  used  to  have  during  that  period.  It  does  not,  indeed,  imply  that  the 
consent  is  given  by  way  of  grant,  for  light  and  air,  not  being  to  be  used  in 
the  soil  of  Sie  land  of  another,  are  not  the  subject  of  actual  grant ;  but  the 
right  to  insist  upon  the  non-obstruction  and  non-interruption  of  them  more 
properly  arises  by  a  covenant  which  the  law  would  imply  not  to  interrupt 
the  free  use  of  the  light  and  air.  {Per  LUtUdale,  J.,  8  B.  &  Cr.  S40.  See 
2  B.  &  Cr.  691.) 

Rowdily,  M.  R.,  said,  **  The  principle  is  this :  if  a  person  opens  a  window 
letting  in  light  and  air  from  the  land  of  his  neighbour,  who  allows  it  to  be 
er^oyed  for  twenty  years,  that  person  acquires  a  right  to  that  easement  over 
his  neighbour's  land,  just  as  he  would  in  the  case  of  a  footpath  or  carriage 
way,  or  any  other  easement  In  such  cases  the  law  presumes  a  grant  and 
a  right  to  that  easement  so  acquired,  but  limited  to  the  extent  to  which 
he  has  for  twenty  years  enjoyed  it.  Thus,  in  the  case  of  a  footpath,  the 
right  is  limited  to  a  footpath,  and  cannot  be  extended  to  a  carriage  road  ; 
and  in  the  case  of  a  window,  the  light  is  confined  substantially  to  that  which 
has  been  enjoyed,  and  the  window  cannot  afterwards  be  enlargred  so  as  to 
acquire  a  more  extended  right.'*    {Cooper  v.  Hubbuck,  SO  Beav.  163.) 

it  was  held  by  Lord  Ellenborough,  C.  J.,  that  a  party  who  had  granted  a 
parol  licence  to  erect  a  skylight  could  not,  after  expense  had  been  incurred, 
recall  the  licence,  and  treat  the  party  to  whom  it  bad  been  granted  as  a 
trespasser  for  doing  such  act.  {Winter  v.  Brockwell^  1  East,  308;  see 
fVood  V.  Lake,  Say,  R.  8,  ante,  pp.  61,  62.) 

In  whatever  way  precisely  the  right  to  enjoy  the  unobstructed  access  of 
light  and  air  from  adjoining  land  may  be  acquired,  (a  question  of  admitted 
nicety,)  still  the  act  of  the  owner  of  such  land,  from  which  the  right  flows, 
must  have  reference  to  the  state  of  things  at  the  time  when  it  is  supposed 
to  have  taken  place ;  and  as  the  act  of  the  one  is  inferred  from  the  enjoy- 
ment of  the  other  owner,  it  must  in  reason  be  measured  by  that  ei^oyment. 
The  consent,  therefore,  cannot  fairly  be  extended  beyond  the  access  of  light 
and  air  through  the  same  aperture  (or  one  of  the  same  dimensions  and  in 
the  same  position),  which  existed  at  the  time  when  such  consent  is  sup- 
posed to  have  been  given.  It  is  considered  that  convenience  and  justice 
Doth  require  this  limitation  ;  if  it  were  once  admitted  that  a  new  window, 
varying  in  size,  elevation  or  position,  might  be  substituted  for  an  old  one, 
without  the  consent  of  the  owner  of  the  adjoining  land,  it  would  be  neces- 
sary to  submit  to  juries  questions  of  degree,  often  of  a  very  uncertain 
nature,  and  upon  very  unsatisfactory  evidence.  And  in  the  same  case,  a 
party,  who  had  acquiesced  in  the  existence  of  a  window  of  a  eiven  size, 
elevation  or  position,  because  it  was  felt  to  be  no  annoyance  to  him,  might 
be  thereby  concluded  as  to  some  other  window  to  which  be  might  have  the 
greatest  objection,  and  to  which  he  would  never  have  assented,  if  it  had 
come  in  question  in  the  first  instance.  The  case  of  Chandler  v.  Thompson^ 
(3  Camp.  80,)  is  not  at  all  inconsistent  with  this  reasoning.  {Per  Patteson, 
J.,  Blanchard  v.  Bridges,  4  Ad.  &  Ell.  191,  192.)  There  may  appear  to  be 
some  hardship  in  holding  that  the  owner  of  a  close  who  has  stood  by, 
without  notice  or  remonstrance,  while  his  neighbour  has  incurred  great 
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expense  in  building  upon  bis  own  adjoining  land,  sbould  be  at  liberty,  by 
subsequent  erections,  to  darken  the  windows,  and  so  destroy  tbe  comfort  of 
soch  buildings.  Yet  there  can  be  no  doubt  of  his  right  to  do  so  at  any  time 
before  the  expiration  of  twenty  years  from  their  erection,  and  this  with  good 
reason,  for  it  is  £u-  more  just  and  couTeuient  that  the  party,  who  seeks  to 
add  to  the  enjoyment  of  his  own  land  by  any  thing  in  the  nature  of  an 
easement  upon  his  neighbour's  land,  should  nrst  secure  the  right  to  it  by 
some  unambiguous  and  well -understood  grant  of  it  from  tlie  owner  of  that 
land,  who  thereby  knows  the  nature  and  extent  of  his  grant,  and  has  a 
power  to  withhold  it,  or  to  grant  on  such  terms  as  he  may  think  proper  to 
impose,  than  that  such  right  should  be  acquired  gradually  as  it  were,  and  « 

almost  without  the  cognizance  of  the  grantor,  in  so  uncertain  a  manner  as 
to  create  infinite  and  puzzling  questions  of  fact  to  be  decided  by  litigation. 
If  a  par^,  who  has  neglected  to  secure  to  himself  the  unobstructed  enjoy- 
ment of  light  and  air  to  a  new  window  by  previous  express  licence  or  cove- 
nant, relies  for  his  title  to  them  upon  any  thing  short  of  an  acquiescence  of 
twenty  years,  the  onus  lies  upon  him  of  producing  such  evidence  as  leads 
clearly  and  conclusively  to  the  inference  of  a  licence  or  covenant  And  if 
a  deed  be  not  necessary  for  that  purpose,  it  is  obviously  advisable  to  have 
it.  (Blanehard  v.  Bridget,  4  Ad.  &  El.  194,  195.)  In  an  action  for  ob- 
structin^  ancient  lights,  the  facts  stated  in  a  special  case  were  as  follows: — 
The  plaindffi  and  defendants  possessed  premises  opposite  to  each  other,  in 
the  city  of  London.  The  plaintiffs*  premises,  in  which  the  windows  had 
been  li^ed  for  more  than  twenty  years,  having  been  burnt  down,  the  plain- 
tiffs rebuilt  them,  but  in  the  newly-erected  building  the  windows  were 
placed  in  different  situations,  were  of  different  sizes,  and  altogether  occu- 
pied more  space  than  those  in  the  old  building ;  some  parts  of  the  new 
windows  were  connected  with  some  parts  of  the  old  ones,  but  a  great  portion 
of  the  old  and  new  windows  did  not  coincide.  In  the  special  case  it  was 
stated  that  **  the  defendants  could  not  have  obstructed  the  passage  of  light 
to  such  portions  of  the  windows  of  the  plaintiffs*  new  building  as  were  new, 
without  at  the  same  time  obstructing  the  passage  of  light  to  such  portions 
of  the  plaintiffs'  windows  as  were  in  tlie  sites  of  the  old  windows  to  the 
extent  stated  in  the  declaration."  It  was  held  by  the  Exchequer  Chamber, 
affirming  the  judgment  of  the  court  below,  that  as  none  of  the  new  windows 
occupied  the  same  position  as  any  one  of  the  ancient  windows  did,  no  right 
was  acquired  in  respect  of  any  of  them  against  the  plaintiffs.  {Hutchinson 
V.  Coputake,  9  C.  B.,  N.  S.  868;  81  L.  J.,  C.  P.  19;  8  C.  B.,  N.  S.  102.) 

In  Hutchifutm  v.  Copestake,  9  C.  B.,  N.  8.  867,  Cromptmt,  J.,  said  he 
wholly  dissented  from  the  doctrine  supposed  to  have  been  laid  down  by  the 
Master  of  the  Rolls,  in  Cooper  v.  Hubbuck,  80  Beav.  160;  7  Jur.,  N.  S.  457, 
that  a  party  having  several  windows  in  a  house  could  put  out  an  inter- 
mediate new  window  between  two  old  ones,  where  no  apparent  detriment 
to  the  owner  of  the  servient  tenement  appeared  to  arise  therefrom.  Cromp- 
ton,  J.,  thinks  that  the  right  to  restrict  the  owner  of  the  adjoining  land 
from  building  on  his  own  land,  gained  by  user  or  grant,  must  be  confined 
to  the  subject-matter  of  such  user  or  grant,  and  that  the  restriction  on  thf» 
owner  of  the  servient  tenement  must  be  substantially  the  same,  according 
to  the  rule  as  laid  down  in  Blanehard  v.  Bridges,  4  Ad.  &  EIL  176 ;  5  N.  & 
M.  567.  He  does  not  think  that  the  owner  of  the  old  lights  can  say,  "  this 
new  window  I  now  put  out  will  occasion  you  no  harm,  as  you  could  not 
build  80  as  to  affect  any  of  my  new  lights  before,  and  this  new  one  will  not 
abridge  your  power  of  building.*'  The  new  light  is  not  one  of  the  windows 
to  which  the  original  assent  was  given,  and  it  may  be  that  the  owner  of  the 
servient  tenement  would  not  have  chosen  to  acquiesce  if  the  window  had 
been  in  the  situation  of  the  new  window.  (Hutchinson  v.  Copestake,  9  C.  B., 
N.  S.  867,  868.) 

Where  an  owner  of  the  dominant  tenement  has  exceeded  the  limits  of  the 
right  which  he  has  acquired  to  the  access  of  light  and  air,  by  opening  an 
additional  window,  leaving  his  ancient  windows  unaltered,  he  has  not  neces- 
sarily lost  or  suspended  his  admitted  right ;  but  the  opening  of  the  addi- 
tionid  window  justifies  the  owner  of  the  servient  tenement  in  obstructing 
the  ancient  windows,  if  the  doing  so  is  unavoidable  in  the  exercise  of  bis 
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right  to  obstruct  the  new  window.  (Bincket  v.  Posh,  11  C.  B.,  N.  S.  S24;  8 
JiuTn  N.  8.  860 ;  81  Law  J.,  C.  P.  121  ;  10  W.  R.  424.)  This  case  was  held 
to  be  disti^gnishable  from  Renshaw  ▼.  Bean,  18  Q.  B.  121,  post,  p.  130,  on 
the  ground  that  in  the  latter  case  the  windows,  the  right  to  which  was  held 
to  be  suspended,  if  not  lost,  had  been  so  much  altered  that  they  could  not 
properly  be  regarded  as  the  tame  windows  as  those  in  respect  of  which  the 
right  had  been  gained,  so  that  in  truth  the  ancient  windows,  and  the  rig^t 
claimed  in  respect  of  them,  might  well  be  regarded  as  having  ceased  to 
exist,    (lie.  B.,  N.  S.  386,  889,  840.) 

A.  being  possessed  of  a  house  of  three  storeys,  in  Wood  Street,  Cheap, 
ft  aide,  with  a  window  in  each  storey,  lowered  and  enlarged  the  windows  in 

&e  first  and  second  floors,  and  added  two  new  storeys  to  the  building,  with 
the  windows  therein.  The  altered  windows  on  the  first  and  second  floors 
each  occupied  in  part  the  space  before  occupied  by  the  ancient  windows, 
the  window  ou  the  third  floor  remained  as  it  had  always  been.  B.,  in 
rebuUdiog  his  premises  opposite,  obstructed  the  whole  of  the  windows  of 
A.'s  house,  it  being  impossible  (as  found  in  a  special  case)  to  obstruct  the 
new  lights  without  at  the  same  time  obstructing  the  old  ones.  A.  thereupon 
stopped  up  his  new  windows,  and  restored  the  old  ones  to  their  original 
state,  and  then  required  B.  to  remove  the  obstruction,  which  he  refused  to 
do :  it  was  held  by  Brantwell,  B.,  and  Blackburn,  J.,  that  the  original  ob- 
struction was  not  justifiable,  controverting  the  principle  laid  down  in 
Renshaw  v.  Bean,  18  Q.  B.  121,  and  adopted  in  Hutchinem  v.  Copeetake, 
0  C.  B.,  N.  S.  803.  It  was  held  by  Wightman,  J.,  and  Crompton,  J.,  that 
the  original  obstruction  was  justifiable,  hut  that  the  defendant  was  bound 
to  remove  it  upon  the  abandonment  by  the  plaintiff  of  the  usurped  lights. 
It  was  held  by  Pollock,  C.  B.,  and  Martin,  B.,  that  the  obstruction  being 
lawful  at  the  time  of  its  erection,  its  continuance  was  not  unlawful.  The 
judgment  of  the  court  of  Common  Pleas,  (11  C.  B.,  N.S.  283,)  was,  there- 
fore, affirmed.  It  is  said  that  a  writ  of  error  is  now  pending  in  Parliament. 
{Jonee  v.  Taplhtg,  12  C.  B.,  N.  S.  826—863.) 

The  enjoyment  of  lights  for  twenty  years,  without  any  obstruction  from 
the  party  entitled  to  object,  has  been  long  held  to  be  a  sufiicient  foundation 
for  raising  the  presumption  of  an  agreement  not  to  obstruct  them.  (2  B.  & 
C.  686 ;  Darwin  v.  Upton,  cited  3  T.  R.  169  ;  2  Wms.  Saund.  1 76.)  Before 
the  Stat  2  &  3  Will.  4,  c.  71,  s.  8,  ante,  p.  16,  the  acquiescence  of  lessees  or 
tenants  for  life  in  the  enjoyment  of  lights  did  not  bind  the  landlord  or  rever- 
sioner, unless  they  had  knowledge  and  acquiesced  for  twenty  years,  and  a 
presumption  against  the  owner  of  lands  was  not  so  easily  inferred  in  the 
case  of  light  as  in  cases  of  rights  of  way  or  common,  where  the  tenant  suf- 
fered an  immediate  injury.  Thus  it  was  held  that  an  enjoyment  of  lights 
for  more  than  twenty  years,  during  the  occupation  of  the  opposite  premises 
by  a  tenant,  did  not  preclude  his  landlord,  who  was  ig^norant  of  the  fact, 
from  disputing  the  right  to  such  enjoyment,  although  he  would  have  been 
bound  by  twenty  years'  acquiescence,  after  having  known  that  the  windows 
were  opened.  ( Daniel  v.  North,  1 1  East,  870.)  The  tenant  cannot  merely 
by  his  own  admission  bind  the  landlord ;  {Reg.  v.  Bliss,  7  Ad.  &  £11.  554 ;) 
nor  can  he  do  so  by  declarations.  (  Papendick  v.  Bridgwater,  5  £11.  &  Bl.  166 ; 
see  p.  177.)  Since  the  act  2  &  3  Will.  4,  c.  71,  where  the  right  to  light  is 
acquired  against  an  owner  of  a  leasehokl  interest,  it  is  also  acquired  against 
the  owner  of  the  reversion.  {Simper  v.  Polejf,  2  Johns.  &  H.  555.)  Pollock, 
C.  B.,  said  it  may  be,  since  the  prescription  act,  that  if  a  man  opens  a 
light  towards  his  neighbour's  land,  the  reversioner  may  have  no  means  of 

J>reventing  a  right  thereto  being  acquired  by  a  twenty  years'  enjoyment,  un- 
ess  he  ean  prevail  upon  his  tenant  to  raise  an  obstruction,  or  is  able  to 
procure  from  the  other  party  an  acknowledgment  that  the  light  is  enjoyed 
only  by  consent.  (Frewen  v.  Phillips,  11  C.  B.,  N.  S.  455.)  So  where  lights 
had  been  enjoyed  for  more  than  twenty  years,  contiguous  to  land  which, 
within  that  period,  had  been  glebe  land,  but  was  conveyed  to  a  purchaser 
under  the  55  Geo.  8,  c.  147,  it  was  held,  that  no  action  would  lie  against 
such  purchaser  for  building  so  as  to  obstruct  the  lights,  inasmuch  as  the 
rector,  who  was  tenant  for  life,  could  not  grant  the  easement,  and  therefore 
no  valid  grant  could  be  presumed.    (Barker  v.  Richardson,  4  B.  &  Aid.  579. 
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See  alio  Croti  ▼.  LewU,  2  B.  &  Cr.  686.)  It  will  be  observed,  that  by  the 
act  2  &  3  Will.  4,  c.  71,  a.  8,  anie,  p.  15,  an  absolute  right  to  light  may  be 
aequired  hj  an  enjoyment  without  interruption  for  twenty  years,  as  the 
eighth  section  of  the  act,  providing  for  possession  during  particular  esutes, 
d<^  not  extend  to  lights.  And  since  that  statute  a  right  to  lights  may  be 
established  upon  an  enjoyment  for  nineteen  years  and  a  fraction,  provided 
the  action  be  bronght  before  the  interruption  has  continued  for  the  full 

rnod  of  a  year.  (Flight  v.  Thanuut  8  Per.  &  D.  442 ;  11  Ad.  &  £11.  668 ; 
Jurist,  811 ;  8  CI.  &  Fin.  231 ;  ante,  p.  15.)  Hence  it  follows,  that  the 
legislature  contemplated  such  an  enjoyment  as  could  be  interrupted  by  the 
adjoining  occupier  at  least  during  some  part  of  the  time.  {Harbidge  v. 
Warwick,  3  Exch.  R.  557  ;  ante,  p.  16.) 

As  a  man  cannot  derogate  from  his  own  grant,  it  is  well  established,  that 
where  the  same  person  possesses  a  house,  having  the  actual  use  and  enjoy- 
ment of  certain  lights,  and  also  possesses  the  adjoinin|^  land,  and  sells  the 
house  to  ano&er  person,  although  the  lights  be  new,  neither  Uie  vendor  nor 
any  one  claiming  under  him  can  build  upon  the  adjoining  land,  so  as  to 
olMtruct  or  interrupt  the  enjoyment  of  those  lights.  {Palmer  v.  Fletcher,  1 
Lev.  122.) 

In  1855,  the  owners  in  fee  of  a  house  and  adjoining  land  granted  to  trus- 
tees a  lease  of  the  land  for  ninety-nine  years,  and  they  covenanted  to  build 
upon  it  according  to  a  plan.  In  1866,  the  owners  conveyed  the  reversion  in 
fee  of  the  lands  to  the  trustees ;  in  1857,  the  owners  conveyed  the  house  in 
fee  to  a  person  under  whom  the  plaintiff  obtained  possession.  The  defend- 
ant subsequently,  with  the  authority  of  the  trustees,  built  upon  the  land  so 
as  to  obstruct  the  light  and  air  which,  for  upwards  of  twenty  years,  had 
come  to  the  windows  of  the  plaintiff's  house.  If  he  had  built  according  to 
the  plan  in  the  lease,  the  obstruction  would  not  have  been  to  the  same 
extent.  Until  the  lease  was  ^^ranted,  there  had  never  been  any  severance 
either  in  the  title  to,  or  possession  or  occupancy  of,  the  land  and  house,  and 
the  same  had  been  occupied  and  used  together  by  the  proprietors  for  up- 
wards of  fifty  years:  it  was  held,  that  the  plaintiff  could  maintain  no  action 
against  the  defendant  for  building  on  the  land  so  as  to  obstruct  the  light 
and  air  which  formerly  came  to  the  windows  of  the  plaintiff's  house.  (  White 
V.  Bass,  7  H.  &  N.  722;  8  Jur.,  N.  S.  312;  31  Law  J.,  Exch.  283.  See 
Tenant  v.  Oeodwin,  2  Ld.  Raym.  1093 ;  Cox  v.  Matthews,  1  Ventr.  237  ;  Rose- 
welt  V.  Prior,  6  Mod.  116  ;  Compton  v.  Richards,  1  Price,  27  ;  Swansborcugh  v. 
Coventry,  9  Bing.  309 ;  2  M.  &  Scott,  262 ;  Canham  v.  FUk,  2  Cr.  &  Jerv. 
128.)  And  upon  the  same  principle,  where  several  adjoining  portions  of 
land,  on  which  the  building  of  houses  had  been  commenced,  were  sold,  and 
by  the  conditions  of  sale  were  to  be  finished  according  to  a  particular  plan 
within  the  space  of  two  years :  it  was  held,  that  a  purchaser  of  one  of  the 
lots  could  not,  by  erecting  an  additional  building  at  the  back  of  his  house, 
obstruct  the  light  from  the  windows  of  snother  purchaser,  who  has  built  his 
house  according  to  the  plan;  {Compton  v,  Richards,  1  Price,  27;)  for  the 
lots  were  sold  under  an  implied  condition,  that  nothing  should  be  done  by 
which  the  windows  for  which  spaces  were  then  left  might  be  obstructed.  ( lb,) 
And  where  the  plaintiff  purchased  a  house  A.,  and  the  defendant  at  the  same 
time  purchased  the  adjoining  land,  upon  which  an  erection  of  one  storey  high 
bad  formeriy  stood,  although  in  the  conveyance  to  the  plaintiff  hie  house  was 
described  as  bounded  by  building  ground  belonging  to  the  defendant:  it 
was  held,  that  the  defendant  was  not  entitled  to  build  a  greater  height  than 
one  storey,  if  by  so  doinj^  he  obstructed  the  plaintiff's  lights.  (Swansborough 
V.  Coventry,  9  Bing.  305  ;  S.  C,  2  M.  &  Scott,  362.)  A.,  the  owner  of  two 
adjoining  nouses,  g^nted  a  lease  of  one  of  them  to  B.,  and  afterwards  leased 
the  other  to  C,  there  then  existing  in  it  certain  windows.  After  that  B. 
accepted  a  new  lease  of  the  house  from  A. :  it  was  held,  that  B.  could  not 
alter  his  tenement,  so  as  to  obstruct  the  windows  existing  in  C.'s  house  at 
the  time  of  his  lease  from  A. ;  though  the  windows  were  not  twenty  years 
old  at  the  time  of  the  alteration.  (CoutU  v.  Oorham,  1  M.  &  M.  396.)  So 
where  the  owner  of  a  house  divided  it  into  two  tenements,  and  demised  one 
of  them  to  the  defendant :  it  was  held  he  was  liable  to  an  action  on  the 
case  for  obatructing  the  windows  in  the  house  at  the  time  of  the  demise. 


Digitized  by 


Google 


128  Prescription. 

although  of  recent  construction,  and  there  was  no  stipulation  against  th^ 
obstruction.    (RivUre  v.  Bower,  1  Ry.  &  M.  24.) 
Right  to  lights.         Completely  shutting  up  windows  with  brick  and  mortar  for  above  twenty 
how  lost.  yean  will  destroy  the  privilege  of  light    (Lawrence  v.  Obee,  3  Camp.  514.) 

And  the  right  to  the  use  of  light  and  air,  which  a  party  has  appropriated 
to  bis  own  user,  may  be  lost  by  mere  non-user  even  for  a  less  period  than 
twenty  years,  unless  an  intention  of  resuming  the  right  within  a  reason- 
able time  be  shown  when  it  ceased  to  be  used.  Thus,  where  a  person,  en- 
titled to  ancient  lights,  pulled  down  his  house,  and  erected  a  blank  wall 
in  the  place  of  a  wall  in  which  there  had  been  windows,  and  suffered 
such  blank  wall  to  remain  about  seventeen  years,  and  the  defendant  erected 
a  building  against  it,  when  the  plaintiff  opened  a  window  in  the  same  place 
where  there  had  formerly  been  a  window  in  the  old  wall :  it  was  held,  in  an 
action  for  obstructing  the  light  of  the  new  window,  that  it  mUst,  at  least, 
be  shown  that  at  the  time  of  the  erection  of  the  blank  wall,  and  the  ap- 
parent abandonment  of  the  former  lights,  it  was  not  a  perpetual,  but  a  tem- 
porary abandonment  of  the  enjoyment,  with  an  intention  to  resume  it 
within  a  reasonable  time.  (Moore  v.  Rawton^  3  B.  &  C.  336;  £  D.  &  R. 
234.)  And  it  was  said  by  LittUdale,  J.,  that  if  a  man  pulls  down  a  house, 
and  does  not  make  any  use  of  the  land  for  two  or  three  yearsf  or  con- 
verts it  into  tillage,  he  may  be  taken  to  have  abandoned  all  intention  of 
rebuilding  the  house,  and  consequently,  that  his  right  to  the  light  has 
ceased.  But  if  he  builds  upon  the  same  site,  and  places  windows  in  the 
same  spot,  or  does  anything  to  show  that  he  did  not  mean  to  convert  the 
land  to  a  different  purpose,  then  his  right  would  not  cease.  (76.  341.  See 
anU,  p.  124.) 

The  plaintiff  was  owner  of  a  house  in  which  there  were  ancient  win- 
dows. Uis  predecessor  blocked  them  up,  and  they  continued  blocked  up 
for  nearly  twenty  years.  The  defendant  purchased  the  adjoining  land, 
and  proposed  to  build  upon  it.  The  plaintiff,  by  way  of  asserting  the  right 
to  the  light,  re-opened  his  ancient  windows.  The  defendant  obstructed 
them.  On  the  trial  of  an  action  for  this  obstruction,  the  judge  directed 
the  jury  that,  if  the  right  to  light  had  once  been  acquired,  it  continued 
unless  lost :  and  he  directed  them,  if  they  thought  the  right  had  once  been 
acquired,  to  find  for  the  plaintiff,  unless  they  thought  his  predecessor  had, 
in  blocking  up  the  windows,  manirested  an  intention  of  permanently 
abandoning  his  right  to  the  light,  or  unless  they  thought  that  the  windows 
had  been  kept  so  closed  as  to  lead  the  defendant  to  alter  his  position  in 
the  reasonable  belief  that  the  windows  had  been  permanently  abandoned. 
The  plaintiff  having  had  a  verdict :  it  was  held  that  the  defendant  had  no 
ground  to  complain  of  this  as  a  misdirection.  {.Stokoe  v.  Singers,  8  Ell.  & 
Bl.  81 ;  3  Jurn  N.  S.  1256;  26  L.  J.,  Q.  B.  257.) 

It  was  questioned  whether  the  manifestation  of  an  intention  to  abandon 
the  windows  communicated  to  the  owner  of  the  land  would  destroy  the 
right,  until  the  owner  of  the  land  altered  his  position  in  reliance  thereon. 

{lb.) 

Actioii  for  ob-  When  a  party  has  acquired  a  right  to  the  use  of  light,  an  action  on  the 

■tructing  lighta.  case  lies  for  obstructing  it.  (9  Rep.  59  a ;  Boury  v.  Pope,  1  Leon.  168.)  In 
order  to  sustain  such  an  action,  it  is  not  necessary  to  show  a  total  privation 
of  light.  If  the  plaintiff  can  prove  that  by  reason  of  the  obstruction  he 
cannot  enjoy  the  light  in  so  free  and  ample  a  manner  as  he  did  before,  it 
will  be  sufficient.  (CottereU  v.  Griffiths,  4  Esp.  N.  P.  C.  69.)  To  sustain 
an  action  on  the  case  for  darkening  the  plaintiff's  windows,  it  is  not  suffi- 
cient that  a  ray  or  two  of  light  should  he  obstructed.  The  question  is, 
whether,  in  consequence  of  the  obstruction,  the  plaintiff  has  less  light  than 
before,  to  so  considerable  a  degree  as  to  injure  the  plaintiff's  property  in 
point  of  value  or  occupation.  (Pringle  v.  Wemham,  7  Carr.  &  P.  877 ;  H^ells 
V.  Ody,  lb,  410.) 

Rights  to  air  and  light  are  bestowed  by  Providence  for  the  common 
benefit  of  man,  and  so  long  as  the  reasonable  use  by  one  man  of  Hhis 
common  property  does  not  do  actual  and  perceptible  damage  to  the  right 
of  another  to  the  similar  use  of  it,  no  action  will  lie.  A  man  cannot  occupy 
a  dwelling  and  consume  fuel  in  it  for  domestic  purposes  without  in  some 
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degree  impairing  the  natural  purity  of  the  air ;  he  cannot  erect  a  building 
or  plant  a  tree  near  the  house  of  another,  without  in  some  degree  diminish- 
ing the  quantity  of  light  he  enjoys ;  but  such  small  interruptions  give  no 
right  of  action,  for  they  are  necessary  incidents  to  the  common  enjoyment 
by  all.     {Per  Parke,  B.,  Embrey  v.  Owen,  6  Exch.  572,  378.) 

If  an  ancient  window  be  enlarged,  the  owner  of  the  adjoining  land  cannot 
lawfully  obstruct  the  passage  of  light  to  an^  part  of  the  space  occupied  by 
the  ancient  window,  although  a  greater  portion  of  light  be  admitted  through 
the  unobstructed  part  of  the  enlarged  window  than  was  anciently  enjoyed, 
for  the  original  aperture  remained  privileged  as  before  the  enlargement. 
(Chandler  ▼.  Thompson,  8  Canipb.  80.  See  4  Ad.  &  Ell.  192.)  But  a  party 
may  so  alter  the  mode  in  which  he  has  been  permitted  to  enjoy  this  kind  of 
easement  as  to  lose  the  right  altogether.  (  Oarrett  ▼.  Sharpe,  8  Ad.  &  Ell. 
825 ;  4  Nev.  k.  M.  834.)  And  if  a  building,  after  having  been  used  for 
twenty  years  as  a  malt-house,  is  converted  into  a  dwelling-house,  it  is 
entitled  in  its  new  state  only  to  tha  same  degree  of  light  which  it  possessed 
in  its  former  state.  ( Martin  v.  Goble,  1  Campb.  822.)  So  where  an  old 
house  is  pulled  down,  and  a  new  one  built,  the  lights  in  the  new  house  must 
be  in  the  same  place,  of  the  same  dimensions,  and  not  more  in  number,  than 
in  the  old  house.  (Cherrington  v.  Jbney,  2  Vem.  646.)  Where  one  party 
has  the  enjojrment  of  light,  and  alterations  are  made  in  the  adjoining 
buildings,  the  diminution  of  light,  as  a  ground  of  action  against  the 
party  building,  must  be  such  as  makes  the  premises  to  a  sensible  degree 
Jess  fit  for  the  purposes  of  business  or  occupation.  {Parker  v.  Smith,  6 
Car.  &  Pajrne,  438:  Back  v.  Stacey,  2  C.  &  P.  465.)  The  opening  of  a 
window,  whereby  the  plaintiff's  privacy  is  disturbed,  is  not  actionable  ;  the 
only  remedy  is  to  build  upon  |he  adjoining  land,  opposite  the  offensive 
window.  {Chandler  v.  Thompson,  8  Campb.  80;  see  9  Rep.  58  b  ;  Cotter  ell 
ir.  Griffiths,  4  Esp.  N.  P.  C.  69.)  The  intrusion  upon  a  neighbour's  privacy 
even  by  opening  a  new  window  overlooking  the  adjoining  property  is  not  a 
sround  for  interference  either  at  law  or  in  equity.  ( Turner  v.  Spooner^  1 
Drew.  &  Sm.  467.)  So  the  building  of  a  wall  which  merely  intercepts  the 
prospect  of  another,  without  obstructing  his  lights,  is  not  actionable. 
{Knowles  y.  Richardson,  1  Mod.  55;  2  Keb.  611,  642;  see  2  Ves.  sen. 
458.)  It  was  held  in  a  recent  case,  that  the  use  of  an  open  space  of  ground 
for  a  purpose  requiring  light  and  air,  as  a  timber  yard  and  saw  pit,  for 
twenty  years,  did  not  give  a  right  to  preclude  the  adjoining  owner  from 
building  on  his  land  so  as  to  obstruct  the  light  and  air.  {Roberts  v.  Macord, 
I  M.  &R.230.) 

A  reversioner  may  maintain  an  action  for  obstructing  lights,  for  if  he  Actions  by  rever* 
were  prevented  from  suing  for  such  an  injury  during  the  continuance  of  the  'Jwiw. 
lease,  he  might  have  great  difficulty  in  proving  his  right  when  he  came  into 
possession.  {Shadwell  v.  Hutchinson,  1  Mood.  &  Malk.  350.  See  8  Taunt. 
189.)  The  ground  upon  which  a  reversioner  is  allowed  to  bring  bis  action 
for  obstructions  apparently  permanent  to  lights  and  other  easements  which 
belong  to  the  premises  is,  that  if  acquiesced  in,  they  would  become  evidence 
of  a  renunciation  and  abandonment.  {Bower  v.  Hill,  1  Bing.  N.  C.  555, 
See  1  Wms.  Saund.  346,  b,  n.;  Raine  v.  Alderson,  6  Scott,  691 ;  4  Bing. 
N.  C.  702.  See  ante,  pp.  86,  113.)  And  in  Young  v.  Spencer,  Lord  Ttn- 
terden  said  that  it  seemed  to  be  clearly  established,  Uiat  if  anything  be  done 
to  destroy  the  evidence  of  title,  an  action  is  maintainable  by  the  reversioner, 
(10  B.  &  C.  145,)  who  may  in  all  cases  bring  an  action  where  a  stranger 
does  an  act  injurious  to  the  inheritance,  and  rendering  it  of  less  value. 
{Jesser  ▼.  Gifford,  4  Burr.  2141.)  And  if  the  obstruction  be  continued,  a 
new  action  may  be  maintained  notwithstanding  the  former  recovery.  (2  B. 
&  Ad.  97.) 

A  declaration  for  an  injury  to  the  reversionary  interest  of  the  plaintiff  by 
obstructing  ancient  lights  is  sufficient  if  it  show  an  obstruction  which  may 
operate  injuriously  to  the  reversion,  either  by  its  being  of  a  permanent 
character  or  by  iu  operating  in  denial  of  the  right.  {Metropolitan  Associa- 
tion, 4<r.  V.  Peteh,  5  C.  B.,  N.  S.  504 ;  27  Law  J.,  C.  P.  830.) 

The  owner  of  the  inheritance  of  a  house  may  maintain  an  action  against 
bis  own  lessee  for  obstructing  lights.    {Thomlinson  v.  Brown,  Say,  R.  215. 
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See  alio  4  Burr.  2141 ;  8  Leon.  109.)  Sacb  an  action  may  be  brought  not 
only  against  the  party  who  first  erected  the  nuisance,  but  also  against  his 
lessee  or  assignee  for  continuing  it;  (Roiwell  ▼.  Prior,  12  Mod.  685;  S,  C, 
2  Salk.  460 ;  1  Ld.  Raym.  718.  See  also  Garth.  456 ;  1  Keb.  794 ; )  but  after 
damages  have  been  recovered  from  the  lessor  the  right  of  action  against  the 
lessee  will  be  barred,  as  but  one  satisfaction  will  be  given,  (12  Mod.  640; 
Garth.  455,)  unless  a  continuance  of  the  nuisance  be  laid  in  the  declaration. 
Not  only  the  person  who  erected  the  obstruction,  and  the  occupier  of  the 
premises  where  it  is  erected,  but  even  the  workmen  who  performed  and  the 
clerk  who  superintended  the  works,  are  liable  to  an  action.  (Wilton  v. 
Ptto  and  Huntery  6  B.  Moore,  47.) 

The  plaintiff*,  being  reversioner  of  a  jease  which  adjoined  premises  in  the 
occupation  of  the  defendant  and  had  ancient  windows,  rebuilt  the  house, 
added  an  upper  storey,  opened  windows  in  that  storey,  and  enlarged  the 
ancient  windows,  and  otherwise  altered  their  position,  and  such  rebuilding 
and  alterations  being  within  twenty  years  of  the  commencement  of  the  action. 
The  defendant  subsequently  rebuilt  his  premises,  and  thereby  darkened  the 
windows  in  both  the  upper  and  the  lower  storeys  of  the  plaintifi^'s  house. 
It  was  held,  in  an  action  by  the  plaintiff*,  as  reversioner  for  this  obstruction, 
that  the  plaintiff*  having  by  these  alterations  exceeded  the  limits  of  his  right, 
and  it  being  through  the  nature  of  such  alterations  impossible  for  the  de- 
fendant, in  the  lawful  exercise  of  his  own  rights,  to  obstruct  such  excess, 
without  at  the  same  time  obstructing  the  plaintifi*'s  former  right,  the  plain- 
tiff*  must  be  considered  as  losing  his  former  right,  at  all  events  until  he 
restored  his  house  to  its  original  condition.  {Renskaw  v.  Bean,  18  Q.  B. 
121 ;  21  Law  J.,  Q.  B.  219.)  It  seems  that  such  alterations  did  not  destroy 
the  right  altogether.  (lb,)  It  was  held,  also,  that  a  defence,  founded  upon 
the  fact  of  such  alterations  by  the  plaintiff*,  and  the  impossibility  of  a  partial 
obstruction,  was  properly  raised  under  a  traverse  of  the  plaintiff's  right  to 
the  windows.  (lb.  See  Cooper  v.  Hubbuck,  80  Beav.  168.)  The  obser- 
vations of  Kindertleyt  V.  G.,  on  this  case  in  WiUon  v.  Townend,  6  Jur.,  N.  S. 
1109;  80  L.  J.,  Gh.  25. 

By  a  railway  act  it  was  provided,  that  nothing  in  the  act  contained  should 
authorize  the  company  to  take,  iqjure  or  damage,  for  the  purposes  of  the 
act,  any  house  or  building  which  was  erected  on  or  before  the  30th  No- 
vember, 1885,  without  the  consent  in  writing  of  the  owner  or  other  person 
interested  therein,  other  than  such  as  were  specified  in  the  schedule  to  the 
act,  unless  the  omission  therefrom  proceeded  from  mistake,  &c.  A  subse- 
quent clause  contained  provisions  for  settling  all  differences  which  might 
arise  between  the  company  and  the  owners  or  occupiers  of  any  lands  which 
should  be  taken,  used,  damaged  or  injuriously  affected  by  the  execution  of 
any  of  the  powers  granted  by  the  act,  and  for  the  payment  of  satisfaction  or 
compensation,  as  well  for  damages  already  sustained  as  for  future,  temporary 
or  perpetual,  or  any  recurring  damages:  it  was  held,  that  the  company  were 
liable,  in  an  action  on  the  case,  to  the  reversioner  of  a  house  erected  before 
the  80th  November,  1885,  and  not  specified  in  the  schedule,  for  damage 
done  to  it  by  the  obstruction  of  its  lighu  by  a  railway  station  erected  by  the 
company  under  the  act,  and  by  the  dust,  &c,  drifted  from  the  sution  and 
embankment  into  the  house,  and  that  the  plaintiff  was  not  bound  to  come  in 
under  the  compensation  clause.  ( Turner  v.  Sfuffield  and  Rotherham  Railway 
Company,  10  Mees.  &  W.  425 ;  8  Railw.  G.  222.  See  Shelford  on  Railways, 
p.  252,  8rd  ed.) 
Abatement  of  As  a  general  rule  a  person,  who  is  injured  by  a  private  nuisance,  may 

private  nuisance,  abate  it  (Jenk.  Gent.  260,  Gent.  6,  Gase  57 ;  Penruddock't  ea$e,  5  Rep.  100  b), 
but  no  more  of  a  house  which  is  erected  as  a  nuisance  can  be  pulled  down 
than  is  necessary  to  abate  such  nuisance.  (James  v.  Hayward,  1  W.  Jones, 
221,  222.)  If  a  person  builds  a  house  so  near  that  of  another  that  it  stops 
his  lighu  or  shoots  water  upon  his  house,  the  person  injured  may  enter 
upon  the  owner's  soil  and  pull  the  house  down,  provided  no  person  be 
therein.  (Rex  v.  Rotewell,  2  Salk.  459.  See  Perry  v.  Fitzhowe,  8  Q.  B.  757 ; 
ojt/e,  pp.  bZ^  54.) 

To  an  action  of  trespass  for  entering  a  close  of  the  plaintiff,  and  pulling 
down  a  stable,  the  defendant  pleaded  that  he  was  possessed  of  a  dwelling- 
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house  a4)oining  the  plaintiff's  close,  and  was  entitled  to  have  the  light  and 
air  enter  through  a  certain  ancient  window  therein ;  that  the  stable  wrong- 
folly  and  unlawfully  obstructed  the  light  and  air  and  darkened  the  window, 
wherefore  he  entered  the  plaintiff^s  close  and  pulled  down  the  stable  to 
remore  the  obstruction.  To  this  plea  the  plaintiff  replied  de  injurid :  it 
was  held,  on  special  demurrer,  that  the  replication  was  good,  and  the  plea 
consisted  merely  of  excuse;  that  it  neither  claimed  any  interest  in  the 
plaintiff's  land,  nor  set  up  such  a  right  by  virtue  of  an  authority  from  the 
plaintiff  within  the  true  meaning  of  the  rule  which  precludes  the  adoption 
of  this  general  form  of  replication.     (  Thompson  v.  Eastwood,  8  Exch.  69.) 

The  Court  of  Chancery  will  grant  an  injunction  to  restrain  the  owner  of  Injunction  to 
a  house  from  making  any  erection  or  improvements,  so  as  to  darken  or  !>"▼•»*  •topping 
obstruct  the  ancient  liehts  or  windows  of  an  adjoining  house.  (Back  v.  ' 
Staeey,  2  Russ.  121.)  In  a  plain  case  of  a  nuisance  for  stopping  up  lights, 
an  injunction  may  be  granted  upon  affidavit,  notice  and  certificate ;  but  it 
was  refused  where  the  application  proceeded  merely  on  a  particular  right  to 
a  long  enjoyment  of  a  prospect  {A ttomey- General  ex  rel,  Gray's  Inn  v. 
Doughty,  2  Ves.  sen.  453.  See  Squire  v.  Campbell,  1  M.  &  Cr.  459.)  The 
law  does  not  protect  the  right  to  privacy  as  it  does  that  to  light  and  air. 
{Jones  V.  Tapiing,  12  C.  B.,  N.  S.  838,  839,  842.)  The  right  to  lights,  as  a 
ground  for  an  injunction  to  stop  the  erection  of  buildings,  must  be  founded 
on  prescription,  or  else  on  some  agreement  or  a  reasonable  presumption  of 
one.  (Morris  v.  Lessees  rf  Lord  Berkeley,  2  Ves.  sen.  452.)  The  right  to  an 
ancient  light  depends  upon  an  implied  contract,  but  there  may  1^  a  right 
to  a  light  depending  upon  an  express  contract,  and  therefore  the  defendants, 
who  had  become  the  reversioners  of  the  premises,  and  were  about  to  diminish 
dieir  leasee's  ancient  light,  were,  upon  the  principle  of  ancient  li^ht  and 
implied  contract,  and  also  express  contract  as  existing  between  landlord  and 
tenant,  restrained  by  injunction  from  obscuring  the  ancient  light.  The 
lessee  of  a  dwelling-house,  in  which  he  carried  on  business  as  a  diamond 
merchant,  was  held  to  be  entitled  to  an  injunction  restraining  owners  of 
pemises  adjacent  (who  afterwards  purchased  the  reversion  of  the  lessee's 
house)  from  constructing  the  party-wall  which  they  were  about  to  rebuild, 
so  as  to  occasion  such  an  obstruction  of  the  lessee's  ancient  lights,  however 
slight,  as  would  ii^jure  him  in  his  business.  {Hertz  v.  UnUm  Bank  rf London, 
I  Jur.,  N.  S.  127 ;  2  Giff.  686.)  Where  land  is  conveyed  in  fee  by  deed  of 
feoffment,  subject  to  a  perpetual  ground-rent,  and  the  feoffee  covenanu  for 
himself,  his  heirs  and  assigns,  with  the  feoffor,  the  owner  of  adjoining  land, 
bis  heirs,  executors,  administrators  and  assigns,  not  to  use  the  land  in  a  parti, 
cular  manner,  with  a  view  to  the  more  ample  enjoyment  hy  the  feoffor  of 
such  adjoining  lands,  and  the  subsequent  acts  of  the  feom)r,  or  of  those 
claiming  under  him,  have  so  altered  the  character  and  condition  of  the  ad- 
joining lands,  that,  with  reference  to  the  land  convened,  the  restriction  in 
the  covenant  ceases  to  be  applicable  according  to  the  intent  and  spirit  of  the 
contract,  a  court  of  equity  will  not  interpose  to  enforce  the  covenant  by 
granting  an  injunction  to  restrain  the  erection  of  additional  buildings,  but 
will  leave  the  parties  to  their  remedy  (if  any)  at  law.  (  The  Duke  <^ Bedjord 
V.  The  Trustees  of  the  British  Museum,  2  M.  &  Keen,  552.)  The  foundation 
of  the  jurisdiction  to  interfere  by  injunction  in  these  cases  is  such  material 
injury  to  the  comfort  of  those  who  dwell  in  the  neighbouring  house,  as  to 
require  the  application  of  a  power  to  prevent  as  well  as  to  remedy  an  evil, 
for  which  damages  more  or  less  would  be  j^iven  at  law,  but  the  court  will 
not  interfere  upon  every  degree  of  darkening  ancient  lights,  nor  in  every 
case  where  an  action  may  be  maintained.  {Jttomey -General  v.  Nichol,  16 
Ves.  338.)  Courts  of  equity  will  restrain  the  erection  of  buildings  which 
would  cause  irreparable  injury,  as  loss  of  health,  loss  of  trade  or  destruction 
of  the  means  of  existence,  without  waiting  the  slow  process  of  establishing 
the  legal  right,  when  delay  itself  would  be  wrong ;  but  the  plaintiff  is  bound 
to  show  not  only  a  legal  right  to  the  enjoyment  of  the  ancient  lights,  but 
that,  if  the  building  of  the  defendant  is  suffered  to  proceed,  such  an  injiury 
will  ensue  as  warrants  the  court  to  interpose.  (  Wynstanley  v.  Lee,  2  Swanst. 
335,  336.)  But  although  it  be  perfectly  clear  that  the  plaintiff  is  entitled 
to  succeed  in  an  action  of  trespass,  a  court  of  equity  will  not  interfere  by 
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injunction  where  the  nature  or  degrree  of  injury  is  not  such  as  to  require 
that  extraordinary  relief.  {Attorney-General  y.  Fithmongert*  Company ,  1 
Dick.  104.) 

The  question  in  cases  seeking  to  restrain  a  nuisance  is,  whether  or  not 
the  act  complained  of  will  abridge  and  diminish  seriously  and  materially  the 
ordinary  comfort  of  existence  to  the  occupiers,  whatever  their  rank  or  station, 
or  whatever  their  state  of  health  may  be.  {Per  K.  Brttce^  V.  C,  Walter  v. 
Selfe,  4  De  G.  &  S.  315.  See  SoUau  y,  De  Held,  2  Sim.,  N.  S.  138,  as  to 
bell  ringing.) 

A  plaintiff,  who  in  an  insignificant  deg^ree  obscured  the  light  and  air  to 
his  own  dwelling-house,  was  held  to  be  not  thereby  disentitled  to  an  injunc- 
tion to  restrain  the  defendant  from  erecting  a  building  so  as  seriously  to 
diminish  the  supply  of  light  and  air.    {Arcedeekne  v.  Kelkt  2  Giff  683.) 

An  upright  screen  of  translucent  fluted  glass,  having  louvres  of  slanting 
openings  in  its  framework,  for  the  transmission  of  air,  raised  to  a  height  of 
about  thirty- five  feet  from  the  ground,  and  at  a  distance  of  about  thirty  feet 
from  the  windows  of  an  adjoining  house,  is  not  such  an  obstruction  of  light 
and  air  as  the  court  will  interfere  with  by  injunction.  {Radcliffe  v.  Portland 
{Duke  of),  8  Jur.,  N.  S.  1007 ;  10  W.  R.  687.) 

An  injunction  against  obstruction  of  ancient  lights  was  granted  on  affi- 
davit before  appearance  and  without  notice  to  the  defendant,  although  the 
plaintiff  had  previously  to  the  filing  of  the  bill  commenced  an  action  at  law. 
{Attorney-Oeneral  v.  Nickol,  3  Mer.  687.)  But  the  injunction  was  afterwards 
dissolved,  on  the  defendant's  undertaking,  if  the  verdict  at  law  should  be 
against  him,  to  remove  the  injury.  {S.  C,  16  Yes.  338.)  But  the  court 
will  not  interpose  on  certificate  of  bill  filed  before  answer,  unless  the  injury 
is  of  a  nature  so  pressing  as  not  to  admit  of  delay.  (2  Swanst.  337.  See  Chalk 
v.  JVyatt,  3  Mer.  688.)  And  such  an  injunction  is  sometimes  granted  until 
after  a  trial  at  law  directed  by  the  court.  {Attorney -General  v.  Bentham,  1 
Dick.  277 ;  1  Ves.  sen.  543.     See  stat.  15  &  16  Vict.  c.  86,  ss.  61,  62.) 

In  all  cases  in  which  any  relief  or  remedy,  within  the  jurisdiction  of  the 
Court  of  Chancery  or  the  Court  of  Chancery  of  the  county  palatine  of  Lan- 
caster respectively,  is  or  shall  be  sought  in  any  cause  or  matter  instituted  or 
pending  in  either  of  the  said  courts,  and  whether  the  title  to  such  relief  or 
remedy  be  or  be  not  incident  to  or  dependent  upon  a  legal  right,  every  question 
of  law  or  fact  cognizable  in  a  court  of  common  law,  on  the  determination  of 
which  the  title  to  such  reliefer  remedy  depends,  shall  be  determined  by  or 
before  the  same  court.  (25  &  26  Vict.  c.  42,  s.  1.)  Where  questions  of  fact 
may  be  more  conveniently  tried  at  assizes,  issues  may  be  directed.  (76.  s.  2.) 
The  provisions  of  21  &  22  Vict.  c.  27,  to  apply  to  that  act.    {lb,  s.  3.) 

An  injunction  was  granted  to  prevent  the  stopping  of  ancient  lights 
against  a  lessee  of  an  ecclesiastical  corporation,  subject  to  the  plaintiffs 
establishing  their  right  to  the  easement  in  an  action.  Upon  a  motion  to  dis-* 
solve  the  injunction.  Sir  L,  Skadwell,  V.  C,  after  referring  to  the  case  of 
Attorney- General  v.  Nichol,  and  remarking  that  the  building  would  materially 
affect  the  comforts  of  the  houses  in  which  the  windows  were,  said,  *'  I  have, 
therefore,  a  case  before  me,  in  which,  according  to  my  opinion,  upon  the 
simple  question  of  nuisance,  the  building,  if  completed,  would  be  a  nuisance, 
and  in  which  it  is  not  by  any  means  clear  that  the  Dean  and  Chapter  of 
Westminster  would  have  a  right  to  erect  the  building  proposed,  and  in 
which  it  appears  that  Lady  Montford  may  not  have  that  right,  even  though 
the  Dean  and  Chapter  may  have  it ;  I  think,  therefore,  the  injunction  should 
be  continued,  though  the  matter  must  be  tried."  {Sutton  v.  Lord  Montford, 
4  Sim.  559.     See  ante,  pp.  1 15,  1 16.) 

A  tenant  from  year  to  year  may  file  a  bill  for  an  injunction  to  protect  the 
right  to  the  access  and  use  of  light ;  but  the  injunction  will  be  limited  to 
the  period  of  the  continuance  of  his  tenancy.  {Simper  v.  Foley,  2  Johns.  & 
H.  555.)  Where  A.,  being  entitled  to  ancient  lights  overlooking  B.'s  pro- 
perty, alters  and  extends  them,  and  afterwards  B.  builds  up  and  obstructs 
the  ancient  lights,  the  court  will,  at  the  suit  of  A.,  grant  an  injunction 
against  B.,  upon  the  term  of  A.'s  consenting  to  restore  the  lights  to  their 
former  position.     {lb.) 

A  bill  by  a  yearly  tenant  to  restrain  the  continuance  of  an  obstruction  to 
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his  light  and  air,  was  supported,  and  a  mandatory  injunction  granted, 
aJiliough  after  the  bill  was  Med  the  landlord  gave  the  tenant  notice  to  quit, 
and  his  interest  in  the  premises  would  expire  in  a  few  months.  (Jacomb  v. 
Knight,  9  Jur.,  N.  S.  529.) 

The  court  will  restrain  the  interference  with  ancient  lights,  although  the 
plaintiff  is  not  the  occupier  of  the  house  interfered  with,  and  may  have  no 
intention  of  occupying  it.  {JViUon  v.  Toumend,  6  Jur.,  N.  S.  1109:  30 
Law  J.,  Chan.  25 ;  9  W.  R.  30.)  It  was  questioned  whether  the  right  of 
easement  was  lost  where  the  ancient  windows  bad  been  enlarged  and 
altered,  (lb.)  In  Cooper  v.  Hubbucky  30  Beav.  160;  81  Law  J.,  Chan. 
123,  it  was  held,  that  if  ancient  windows  which  look  over  the  land  or 
upon  the  premises  of  another  are  enlarged  and  are  complained  of,  the 
court,  upon  their  being  restored  to  their  original  dimensions,  will  restrain 
the  owner  of  the  adjoining  property  from  obscuring  such  restored  windows. 

Where  a  bill  was  filed  to  restrain  the  obstruction  of  ancient  lights, 
the  plaintiffs  claimed  five  windows  as  ancient  lights,  and,  on  an  issue 
directed,  the  plaintiffs  failed  to  establish  their  claim  to  all  the  windows,  it 
appearing  that  the  new  windows  could  not  be  obstructed  without  obstruct- 
ing the  old  ones :  it  was  held,  that  the  plaintiffs,  on  their  present  bill,  were 
not  entitled  to  any  relief;  but  on  their  offering  to  restore  their  windows  to 
their  former  position  an  injunction  was  granted,  but  with  costs  against  the 
plaintiffs,  except  as  to  the  issue.     (  Weatherley  v.  /Zom,  1  New  R.  228.) 

Where  a  landlord,  who  bad  granted  a  lease  of  premises,  including  ancient 
lights  and  appurtenances  to  A.,  in  consideration  of  improvements  which  had 
been  made  by  A.,  in  the  premises  leased  (which  improvements  included  new 
lights)  granted  a  lease  of  the  adjoining  premises  to  B.,  and  B.  was  building 
so  as  to  block  up  the  lights  of  A. :  it  was  held,  that  the  landlord  could  not 
have  blocked  up  such  lights,  and  that  his  lessee  B.  could  stand  in  no  better 
position,  and  the  court  granted  an  injunction  as  against  B.  (Davies  v. 
Marshall,  1  Drew.  &  Sm.  557.)  If  a  person  having  ancient  lights,  which 
he  is  entitled  to  have  protected,  puts  in  new  lights  on  the  same  side  of  the 
building,  he  has  no  right  to  any  protection  in  respect  of  such  new  lights, 
even  though  in  so  doing  he  necessarily  interferes  with  the  ancient  lights. 
(/ft.) 

The  principle  as  to  ancient  lights  is,  that  the  owner  of  the  dominant 
tenement  cannot  substantially  depart  from  the  mode  of  user.  He  cannot 
change  the  position  of  his  lights,  nor  increase  the  original  aperture  into 
which  windows  have  been  put ;  but  if  he  has,  in  using  his  right,  contracted 
to  any  given  extent  the  original  opening  by  windows  of  antique  and  clumsy 
structure,  he  may,  without  affecting  his  right,  replace  those  windows  of  an 
improved  structure,  that  let  in  more  light  and  air.  ( Turner  v.  Spooner, 
1  Drew.  &  Sm.  467 ;  7  Jur.,  N.  S.  1068;  80  L.  J.,  Chanc.  801 ;  9  W.  R. 
684.)  B.,  possessed  of  ancient  lights,  substituted  new  window  frames  with 
single  plate  glass  panes,  opening  internally,  for  the  old  ones,  consisting  of 
small  panes  with  lead  frames,  opening  onl^  partially.  In  consequence  of 
this  alteration  more  light  and  air  were  let  in,  although  the  apertures  were 
not  increased.  C,  whose  premises  were  adjoining,  objected  to  this  altera-, 
tion,  on  the  ground  that  it  was  a  new  easement,  and  interfered  with  the 
privacy  of  his  premises.  He  proceeded  to  erect  a  frame  work,  glazed  with 
opaque  coloured  glass,  within  a  few  inches  of  B.'s  ancient  lights,  B.  there- 
upon applied  for  an  injunction  : — it  was  held,  that  if  a  party  possesses  an. 
aent  lights,  and  without  enlarging  the  apertures,  can  acquire  an  increased 
degree  of  light  and  air,  he  is  entitled  to  such  acquirement,  without  giving  a 
right  to  the  occupier  of  the  servient  tenement  to  say  there  is  a  new  ease- 
ment ;  but  if  he  decreases  the  dimensions  of  the  apertures,  the  occupier  of 
the  servient  tenement  has  a  right  to  object ;  and  if,  in  asserting  his  right, 
he  interferes  with  the  passage  of  light  and  air,  he  is  justified  in  doing  so. 
(fb.) 

If  an  adjoining  owner  knowingly  permits  a  messuage  and  premises  to  be 
rebuilt  of  an  increased  size  and  height,  with  the  alteration  of^ancient  lights, 
and  the  opening  new  lights  upon  an  additional  floor,  he  cannot  object  to 
them  Afttr  they  have  been  completed,  or  assert  a  right  to  raise  a  party  wall, 
and  build  upon  his  own  property  so  high  as  to  render  the  new  buildings 
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less  accessible  to  light  and  air,  than  they  were  at  the  completion  of  the 
work.  (Catching  v.  Basutt,  32  L.  J^  Ch.  286  ;  9  Jur.,  N.  S.  590.  See  Dann 
Y.  SpurrieTt  7  Ves.  231,  235.)  The  court  in  this  case  proceeded  upon  the 
doctrine  that  it  will  not  permit  a  man  knowingly,  though  but  passively,  to 
encourage  another  to  lay  out  money  under  an  erroneous  opinion  of  title ; 
and  the  circumstance  of  looking  on  is,  in  many  cases,  as  strong  as  using 
terms  of  encouragement ;  a  lessor  knowing  and  permitting  those  acts,  which 
^he  lessee  would  not  have  done,  and  the  other  must  conceive  that  he  would 
not  have  done,  but  upon  an  expectation  that  the  lessor  would  not  throw  an 
objection  in  the  way  of  the  enjoyment.  It  must  however  be  proved,  by  strong 
evidence,  that  the  party  acted  upon  that  sort  of  encouragement.  (Dann  v. 
Spurrier,  7  Ves.  235,  236.) 

A  plaintiff  complained  of  an  obstruction  of  the  liffht  and  air  to  his  ancient 
windows ;  of  the  raising  and  erecting  of  walls  and  buildings,  whereby  tbe 
smoke  and  vapour  from  the  plaintiff's  chimneys  were  prevented  from  being 
carried  off;  and  that  the  defendant  had  deprived  his  house  of  the  support 
which  he  was  entitled  to.  He  pleaded,  by  way  of  equitable  defence,  that 
the  grievances  were  occasioned  by  the  pulling  down  and  rebuilding  of  the 
defendant's  house  ;  that  the  plaintiff  had  notice,  and  that  the  old  building 
was  pulled  down,  and  the  new  one  erected,  and  large  sums  of  money  were 
expended  thereon  by  the  defendant,  with  the  knowledge,  acquiescence,  and 
consent  of  the  plaintiff,  and  on  the  faith  that  the  plaintiff  so  knew  of,  ac- 
quiesced in,  and  consented  to  the  so  pulling  down  and  rebuilding.  The 
plaintiff  replied,  that  the  defendant  acquiesced  and  consented  upon  the  faith 
of  false  representations  made  to  him  by  the  defendant  and  her  agents,  that  the 
grievances  would  not  result  from,  or  be  produced  by,  the  pulling  down  and 
rebuilding : — it  was  held,  that  the  plea  afforded  a  good  defence  on  equit- 
able grounds.  ( Davies  v.  Marshall,  10  C.  B.,  N.  S.  697  ;  31  L.  J.,  C.  P.  61 .) 
It  was  held,  also,  that  the  replication  was  a  good  equitable  answer  to  the 
plea.    (lb.) 

Three  weeks  before  the  defendant  began  to  erect  certain  buildings,  after- 
wards complained  of  as  obstructing  the  plaintiffs'  light  and  air,  the  plain- 
tiffs were  informed  by  him  that  he  intended  to  build,  and  that  he  had 
obtained  plans  from,  and  made  a  contract  with  a  builder  with  that  object. 
Tlie  plaintiffs  did  not  ask  to  see  the  plans,  nor  inquire  into  the  details,  nor 
take  proper  care  to  discover  where  the  proposed  buildings  were  to  be 
erectcKl:  it  was  held  that  the  plaintiffs*  negligence  was  sufficient  to  disentitle 
them  to  an  injunction.  It  was  also  held,  that  although  the  plaintiffs  might 
be  entitled  to  damages,  tbe  Court  of  Chancery  in  such  a  case  had  no  juris- 
diction to  award  them,  but  would  leave  the  plaintiffs  to  their  remedy  at 
law.    (Johnson  v.  Wyatt,  11  W.  R.  852.) 

Although  a  tenant  from  year  to  year  may,  where  sufficient  damage  has 
been  sustained,  be  entitled  to  an  injunction  restraining  an  interference  with 
his  lights,  the  court  will  not  disregard  the  fact  of  his  tenancy  being  only 
one  from  year  to  year,  in  estimating  the  amount  of  damage  which  he  may 
be  suffering.     (Jacomb  v.  Knight,  2  New  Rep.  295  ;  11  W.  R-  812.) 

The  plaintiff  was  in  the  enjoyment  of  ancient  lights.  There  had  been  a 
building  adjoining  his,  with  a  wall  alleged  to  have  been  twelve  feet  high, 
and  not  interfering  with  his  light.  The  defendant  was  about  to  pull  down 
the  ruins  of  this  wall,  and  rebuild  it  thirty  feet  high,  which  he  alleged  was 
the  original  height.  The  plaintiff's  evidence  as  to  the  original  height  was 
more  precise  than  the  defendant's.  The  defendant  said  he  never  intended  to 
build  beyond  the  original  height  The  plaintiff  proved  that  he  threatened 
to  build  much  beyond  twelve  feet.  An  injunction  had  been  obtained  and 
the  defendant  never  moved  to  dissolve  it  At  the  hearing  a  decree  for  a 
perpetual  injunction  was  .granted  without  requiring  the  plaintiff  to  try  his 
right  at  law.     (Potts  v.  Levy,  2  Drew.  272.) 

The  owner  of  a  house  has  a  right  at  common  law  to  wholesome  ftnd  un- 
tainted air,  unless  the  business  which  creates  a  nuisance  has  been  carried  on 
for  such  a  length  of  time  as  will  raise  a  presumption  of  a  grant  firom  the 
neighbouring  owners  in  fiEtvour  of  the  party  who  causes  the  nuisance. 
(Elliottson  V.  Feetham,  2  Bin^.  N.  C.  184;  2  Soott,  174.)  Nothing  less 
than  an  user  of  twenty  years  will  afford  such  presumption.  {BHts  ▼.  Hall,  5 
Scott,  500.) 
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Where  a  man,  by  an  act  on  his  own  land,  such  as  burning  bricks,  causes 
80  much  annoyance  to  another  in  the  enjoyment  of  a  neighbouring  tenement, 
as  to  amount  primd  facie  to  a  cause  of  action,  it  is  no  answer  that  the  act 
was  done  in  a  proper  and  convenient  spot,  and  was  a  reasonable  use  of  the 
land.  {Bamford  y.  Tumley,  31  L.  J..  Q.  B.  286;  10  W.  R.  803.)  The 
fitness  of  the  locality  does  not  prevent  the  carrying  on  of  an  offensive  though 
lawful  trade  from  being  an  actionable  nuisance ;  but  whenever,  taking  all 
the  circumsunces  into  consideration,  including  the  nature  and  extent  of 
the  plaintiff's  enjoyment  before  the  act  complained  of,  the  annoyance  it 
sufficiently  great  to  amount  to  a  nuisance,  an  action  will  lie  whatever  the 
locality  may  be.     {lb.) 

if  a  plaintiff  applies  for  an  injunction  in  respect  of  a  violation  of  a  com- 
Bion  law  right,  and  the  existence  of  that  right  or  the  fact  of  its  violation  is 
denied,  he  must  establish  his  right  at  law :  but  having  done  that  he  is, 
except  under  special  circumstances,  entitled  to  an  injunction  to  prevent  a 
recurrence  of  that  violation.  For  such  a  purpose  the  award  of  an  arbitrator 
is  equivalent  to  a  verdict  (Imperial  Gaslight  and  Coke  Company  v.  Broads 
bent,  7  H.  L.  Cas.  600.) 

Acquiescence  in  the  erection  of  noxious  works  while  they  produce  little 
injury  does  not  warrant  the  subsequent  extension  of  them  to  an  extent  pro- 
duciive  of  great  damage. 

Though  a  party  may  be  disentitled  by  acquiescence  to  an  injunction  to 
stop  another's  manufactory,  which  is  noxious  to  the  neighbourhood,  yet  it 
does  not  consequently  follow  that  the  latter  is  entitled  to  an  injunction  to 
prevent  the  party  who  has  acquiesced  from  recovering  damages  at  law. 
Equity  may  leave  both  parties  to  their  legal  rights.  CBankart  v.  Houghton, 
27  Beav.  425.) 

An  injunction  to  prevent,  on  the  ground  of  acquiescence,  a  party  injured 
by  copper  works,  from  enforcing  a  judgment  recovered  by  him  for  damages 
at  law  was  refused  with  cosU.    (lb.) 

A  bill  was  filed  by  five  several  occupiers  of  houses  in  a  town  to  restrain  the  Bill  to  rettrain  a 
erection  of  a  steam  engine,  which  would  be  a  nuisance  to  each  of  them.     It  nuisance, 
was  held,  that  each  occupier  had  a  distinct  right  of  suit,  and  that  they  could 
not  sue  as  co-plaintiffs,  for  as  each  had  a  separate  nuisance  to  complain  of, 
that  which  was  an  answer  to  one  might  not  be  an  answer  to  the  other. 
(Hudson  V.  Maddison,  12  Sim.  416.) 

In  Walter  v.  Sel/et  4  De  G.  &  S.  315,  the  defendant  commenced  burning 
bricks  within  a  hundred  yards  of  the  plaintiff's  house,  and  the  court  granted 
an  injunction,  it  being  proved  that  the  brick  burning  materially  interfered 
with  the  comfort  of  existence. 

An  injunction  was  granted  to  restrain  brick  burning,  which  interfered 
with  the  comfort  and  enjoyment  of  a  mansion  and  with  ornamental  trees, 
which  excluded  the  view  of  unsightly  objects,  and  where  such  trees  were  in 
some  cases  destroyed,  and  in  many  instances  injured  by  brick  burning. 
(Beardmore  v.  Tredtoell,  31  L.  J.,  Chan.  892.)  See  Ban/ord  v.  Tumley,  31 
L.  J.,  Q.  B.  286,  which  is  the  case  of  an  action  by  the  adjoining  owner  as  to 
brick  burning. 
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LIMITATION  OF  ACTIONS  AND  SUITS. 

3  &  4  William  IV.  cap.  27. 

An  Act  for  the  Limitation  of  Actions  and  Suits  relating  to 
Real  Property,  and  for  simplifying  the  Remedies  for 
trying  the  Rights  thereto.  [24th  July,  1833.] 


L  Interpretation  clause,  *.  I . 
II.  Period  qf  limitation  fixed,  and  when  right  first  accrues,  ss,  2 — 15. 

III.  Savings  in  ease  of  disabilities,  ss,  16 — 19. 

IV.  Concurrent  rights,  s.  20, 

V.  Operation  qf  the  statute  in  case  ef  estates  taili  ss,  21 — 23. 
VI.  Limitation  qf  time  as  to  suits  in  equity ^  ss,  24 — 27. 
Vll.  Limitation  qf  time  between  mortgagor  and  mortgagee,  s,  28. 
VIII.  Limitation  qf  time  as  to  church  property  and  advowsons,  ss.  29 — 33. 
IX.  Abolition  qf  real  and  mixed  actions,  ^,,  m.36 — 39. 
X.  Limitation  qf  time  for  the  recovery  qf  money  charged  on  lemd,  legacies, 

arrears  rf  dower,  rent  and  interest,  ss,  40 — 42. 
XI.  Limits  of  act,  u,  43 — 44. 
XII.  Of  the  limitation  factions  on  specialties,  3^4  Will  4,  c.  42. 
XIII.  Of  the  limitation  of  actions  on  simple  contract,  21  Jae,  \,  c.  16 ;  9  Qeo,  4, 
C.14. 


I.  Interpretation  Clause. 

8^4  Will.  4,  Be  it  enacted,  that  the  words  and  expressions  hereinafter  men- 
g'  27,  s,  I. tionedy  which  in  their  ordinary  signification  have  a  more  con^ 

Meaning  of  the     fined  or  a  different  meaning,  shall  in  this  act,  except  where  the 

wordi  in  the  act.  nature  of  the  provision  or  the  context  of  the  act  shall  exclude 
such  construction,  be  interpreted  as  follows ;  (that  is  to  say,) 

"Land."  the  word  "land"  (a)  shall  extend  to  manors,  messuages,  and 

all  other  corporeal  hereditaments  whatsoever  (M,  and  also  to 
tithes  (other  than  tithes  belonging  to  a  spiritual  or  eleemosy- 
nary corporation  sole)(c),  and  also  to  any  share,  estate  or 
interest  in  them  or  any  of  them,  whether  the  same  shall  be  a 
freehold  or  chattel  interest  (rf),  and  whether  freehold  or  copy- 
hold, or  held  according,  to  any  other  tenure ;  and  the  word 

"Kent."  *'  rent"  eihall  extend  to  all  heriots  (cj,  and  to  all  services  and 

suits  (,/*)  for  which  a  distress  may  be  made,  and  to  all  annui- 

v  ties  (a)  and  peripdical  sums  of  inoney_char^ed  upon  or  payable 

out  of  any  land  {h)  (except  moduses  or  compositions  belonging 

Person  through     to  a  spintual  or  clecmosynary  corporation  sole) ;  and  the  per- 

5lhni*°**'***'  son  through  whom  another  person  is  said  to  claim  shall  mean 
any  person  by,  through  or  under  or  by  the  act  of  whom,  the 
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person  so  claiming  became  entitled  to  tbe  estate  or  interest  8  4-4  WUL  4, 
daimedy  as  heir,  issue  in  tail,  tenant  by  the  curtesy  of  England,     *^'  ^^*  *•  ^- 
tenant  in  dower,  successor,  special  or  general  occupant,  exe- 
cutor, administrator,  legatee,  husband,  assignee,  appointee,  de- 
yisee  or  otherwise,  and  also  any  person  who  was  entitled  to  an 
estate  or  interest  to  which  the  person  so  claiming,  or  some  per- 
son through   whom   he  claims,   became  entitled  as  lord   by 
escheat (f);  and  the  word  "person"  shall  extend  to  a  body  "Penon.- 
politic,  corporate  or  collegiate,  and  to  a  class  of  creditors  or 
other  persons,  as  well  as  an  individuals^);  and  every  word  Number  and 
importing  the  singular  number  only  shall  extend  and  be  ap-  ^"**"- 
plied  to  several  persons  or  things  as  well  as  one  person  or  thing ; 
and  erery  word  importing  the  masculine  gender  only  shall  ex- 
tend and  be  applied  to  a  lemale  as  well  as  a  male. 

(a)  The  object  of  all  statutes  of  limitation  is  to  prevent  claims  at  great 
distances  of  time  when  evidences  are  lost,  and  in  all  well-regulated  countries 
the  question  of  possession  is  held  to  be  an  important  point  of  policy. 
{Trusteei  of  Dundee  Harbour  v.  Dfmgall,  1  Macq.  H.  L.  C.  821,  jw  Lord  St, 
Leonards.) 

The  several  statutes  of  limitations  being  all  in  pari  materia  ought  to  re- 
ceive an  uniform  construction  notwithstanding  a  slight  variation  in  phrase, 
the  object  and  intention  being  the  same.  {Murray  v.  East  India  Company,  5 
B.  &  Aid.  206,  215,  per  Abbott,  C.  J.)  All  these  acts  being,  as  they  were 
emphatically  termed  by  Lord  Kenyon,  statutes  of  repose,  are  to  be  liberally 
and  beneficially  expounded.  {Per  Dallas,  C.  J.,  in  Tolson  v.Kaye,  6  Moore, 
558  ;  3  Bro.  &  B.  217.) 

Turnpike   tolls  are  not  within   this  act,  and   consequently  more  than  What  tnbjecta  are 
-  six  years'  arrears  of  interest  may  be  recovered  on  a  mortgage  of  turnpike  "d  are  not  in- 
tolls  notwithsunding  the  42nd  section  of  the  act     A  share  of  the  tolls  of  a  jjj**®*  ^  **^ 
turnpike  road  not  coming  within  the  meaning  of  the  word  land  as  defined  by 
the  first  section  of  this  act.     (Mellish  v.  Brooks,  3  Beav.  22 ;  4  Jur.  739.) 
But  quarries  and  limestone  land  do  come  within  that  word.    (3  Ir.  Law 
Rep.  521.) 

The  limitation  prescribed  by  the  3  &  4  Will.  4,  c.  27,  does  not  apply  to 
an  action  on  a  collateral  covenant  for  payment  of  a  rent  charged  on  land, 
and  the  covenantee  may  recover  damages  for  the  breach  of  that  covenant, 
notwithstanding  his  right  to  recover  the  rent-charge  is  barred  by  this  statute. 
{Manning  v.  Phelps,  10  Exch.  59;  24  Law  J.,  Exch.  62.) 

The  word  "rent"  has  an  ambiguous  meaning,  being  either  the  estate  infn 
(%^  the  rent  or  the  rent  reserved  under  a  lease.  It  has  been  confined  to  the 
former  meaning  alone,  so  that  a  mere  non-receipt  of  rent  under  a  lease  for 
more  than  twenty  years  does  not  deprive  the  lessor  of  his  right  to  rent  under 
tbe  lease.  (Grant  v.  Ellis.  9  M.  &  W.  113.)  The  word  '*  tithes/'  like  rent, 
has  an  ambiguous  meaning,  signifying  either  the  estate  in  the  tithes  or  the 
chattel  itself,  the  fruits  of  the  estate.  Tithes  are  included  in  the  word 
"land,"  which  in  its  proper  sense  applies  only  co  cases  in  which  there  are 
two  parties,  each  claiming  an  estate  in  the  land  adverse  to  each  other.  It 
has  been  held,  that  the  statute  does  not  prevent  the  tithe-owner  from  re- 
covering tithes  as  chattels  from  the  occupier,  although  none  had  been  set 
out  for  twenty  years,  but  that  the  operation  of  the  statute  is  confined  to 
cases  where  there  are  two  parties,  each  claiming  an  adverse  estate  in  the 
tithes.  {Dean  and  Chapter  of  Ely  v.  Cash,  15  Mees.  &  W.  617.  See  5  Beav. 
574.)  Lord  St.  Leonards  said,  rent,  in  the  sense  in  which  it  is  spoken  of  in 
the  second  section,  means  rent  of  inheritance,  and  it  does  not  mean  rent 
reserved  by  lease  for  example,  or  rent  in  the  common  and  customary  form 
of  a  render  for  property.  {Dean  of  Ely  v.  Bliss,  2  De  G.,  M.  &  G.  459. 
See  p.  472.) 

A  lessee  of  premises  for  one  hundred  and  twenty-five  years  from  the 
i^th  of  March,  1782,  by  a  lease  dated  the  2l8t  of  July,  1787,  and  which 
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3  4*  4  miL  4»    coQtained  clauses  of  distress  and  re-entry,  demised  tbe  same  to  a  lessee  for 
c.  27»  5.  1.       one  hundred  and  twenty  years  from  the  25th  of  March  last  past.    Twenty- 

■ ■   two  years*  arrears  of  rent  accrued  due  to  the  representatives  of  the  lessor  in 

the  last. mentioned  lease :  it  was  held,  that  although  the  original  lessee  had 
no  reversion  expectant  on  the  determination  of  the  lease  of  the  21st  of  July, 
1787,  yet  that  the  rent  reserved  by  the  lease  was  a  conventional  equivalent  for 
the  right  of  occupation,  and  that  therefore  the  right  of  the  representatives 
of  the  original  lessee  to  the  rent  during  the  residue  of  the  term  was  not 
barred  by  this  section.    (JU  Turner,  11  Ir.  Ch.  Rep.,  N.  S.  S04.) 

Tithes,  moduses  or  compositions,  belonging  to  a  spiritual  or  eleemosynary 
corporation  sole,  are  excepted  from  the  operation  of  this  act.  The  stat. 
2  &  3  Will.  4,  c.  100,  limits  the  time  for  establishing  all  prescriptions  of  or 
for  any  modus  deeimandi,  or  of  or  to  any  exemption  or  discharge  of  tithes  by 
composition  real  or  otherwise.  (See  Salkeld  v.  Johnston,  1  Mac.  &  G.  242 ; 
18  Law  J.,  Ch.  493 :  1  Hall  &  T.  329.  See  the  cases  on  the  construction  of 
that  act,  Shelford  on  Tithes,  pp.  391 — 898,  3rd  ed.,  and  supplement  thereto, 
pp.  47—86.)  The  time  for  recovering  lands  belonging  to  such  a  corpora- 
tion is  prescribed  by  3  &  4  Will.  4,  c.  27,  s.  29,  posU 

It  was  said  by  Patteton,  J.,  that  the  language  of  the  first  section  of  this 
act  cannot  limit  the  sense  of  the  term  rent.  An  interpretation  clause  does 
not  restrain  the  meaning.  (7  Q.  B.  979.)  Where  a  tenant  holds  premises 
by  the  service  of  cleaning  the  parish  church,  without  any  pecuniary  render, 
such  service  is  a  **rent"  for  which  a  distress  may  be  made,  within  the 
meaning  of  the  Limitation  Act,  3  &  4  Will.  4,  c.  27,  ss.  1,  8.  {Doe  A.  Edney 
V.  fienham,  7  Q.  B.  976,981.)  So  the  service  (under  the  like  circumstances) 
of  ringing  the  church  bell  at  stated  hours  from  Michaelmas  to  Christmas. 
{Doe  d.  Edney  v.  Biliett,  7  Q.  B.  976,  983.)  It  is  laid  down  in  Co.  Litt. 
142  a,  that  ''rent  may  as  well  be  in  delivery  of  hens,  capons,  roses,  spurs, 
bows,  shafts,  horses,  hawks,  pepper,  comine,  wheat,  or  other  profit  that 
lieth  in  render,  office,  attendance,  and  such  like,  as  in  payment  of  money ;" 
and  that  for  these  things  there  may  be  a  distress.  So  in  Co.  Litt.  96  a,  it  is 
said,  **  A  man  may  hold  of  his  lord  to  shear  all  the  sheep  depasturing  within 
the  lord's  manor;  and  this  is  certain  enough,  albeit  the  lord  hath  sometime 
a  greater  number  and  sometime  a  lesser  number  there ;  and  yet  this  uncer- 
tainty being  referred  to  the  manor,  which  is  certain,  the  lord  may  distrain 
for  this  uncertainty."  So  in  Litt.  s.  137,  it  is  laid  down,  that  if  land  be 
holden  by  the  service  of  singing  a  mass  every  Friday,  the  lord  may  distrain 
for  not  doing  it.    {Doe  d.  Edney  v.  Benhanty  7  Q.  B.  982.) 

Where  the  overseer  of  a  township  claimed  lands  which  they  had  allowed 
a  poor  inhabitant  to  occupy  rent  free,  he  keeping  up  a  grindstone  upon  the 
land  for  the  convenience  of  the  parish,  the  enjoyment  of  this  privilege  by 
the  parishioners,  for  upwards  of  twenty  years,  whilst  the  lands  were  occupied 
by  persons  paying  no  rent,  does  not  defeat  the  title  of  such  persons  under 
this  statute.  Parke,  B.,  expressed  an  opinion  that  whatever  the  origin  of 
that  duty  or  liability  might  have  been,  there  was  nothing  in  it  which,  in  his 
opinion,  conferred  upon  it  the  character  of  rent,  or  **  profits  of  land"  within 
the  third  section  of  the  act  {Doe  d.  Robinson  v.  Hiwie,  2  M.  &  Rob.  441.) 
This  case  was  first  tried  before  Lord  Denman,  C.  J.,  who  held  that  the  keep. 
iDg  a  grindstone  was  rent,  but  on  discussion  of  the  case  afterwards  in  court, 
it  was  argued,  that  to  meet  the  provision  of  the  statute  there  should  have 
been  a  service  for  which  a  distress  might  be  made.    (7  Q.  B.  978.) 

Considerable  doubt  had  been  expressed  whether  the  stat.  8  &  4  Will.  4, 
c.  27,  extends  to  any  legacies  which  are  not  charged  on  land.  The  title  of 
the  act  is  "  an  act  for  the  limitation  of  actions,  &c.,  relating  to  real  pro- 
perty f"  all  the  sections  preceding  the  40th  are  conversant  about  some 
proceedings  relating  to  land,  as  well  as  the  subsequent  sections,  except  the 
42nd  and  the  43rd.  (See  Paget  v.  Foley,  2  Bing.  N.  C.  679  ;  3  Scott,  120  ; 
1  J  ebb  &  Symes,  343 ;  and  the  notes  on  the  40th  and  42nd  sections.) 
Charities.  Before  the  stat  3  &  4  Will.  4,  c  27,  time  did  not  run  against  charities  in 

a  court  of  equity,  neither  were  charities  bound  to  the  times  expressed  in  the 
statutes  of  limitations,  32  Hen.  8,  c.  2,  and  21  Jac.  1,  c.  16.  (Duke,  161 ; 
Jttomey-  General  v.  Mayifr  q/"  Coventry,  8  Madd.  368 ;  2  Vern.  899;  Attorney- 
General  ▼.  Christ* s  Hospital,  3  My.  &  K.  344;  Attorney- General  v.  Mayor 
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rf  Bristol,  2  Jac.  A  W.  821;  Mtormy- General  v.  Poulden,  8  Sim.   472;    3^4  rn//.  4, 
Atlorney-Gmeral  ▼.  Smythiet,  2  My.  &  K.  749 ;  CArwr*  HptpUal  v.  Grainger,       c.  27,  *.  1. 
1  Hall  &  T.  5S3  ;  1  Mac.  &  O.  460 ;  Shelford  on  Charities,  p.  663.)  

At  law  the  old  sutute  of  limiutions  operated  against  all  claimants  although 
they  held  in  trust  for  charities ;  but  in  the  Court  of  Chancery,  unless  in  the 
case  of  a  purchaser  for  value,  they  had  no  operation.  (43  Eliz.  c.  4 ;  Sugd. 
v.  &  P.  944.  945, 11  th  ed.)  The  stat.  3  &  4  Will  4,  c.  27,  does  not  conUin 
any  saving  in  favour  of  charities. 

By  the  24th  section  no  person  can  bring  any  suit  in  equity  but  vrithin 
the  time  of  legal  limitation.  Sir  E.  Sugden,  L.  C,  said,  it  appeared  to  him, 
that  unless  the  case  of  a  charitable  trust  can  be  brought  within  the  saving 
of  the  25th  section,  which  operates  between  trustee  and  ceetui  que  trust,  it 
would  fall  within  the  general  prohibition  of  the  24th  section ;  for  charities 
were  only  saved  in  equity  from  the  operation  of  the  former  statutes,  as 
trusts,  although  highly  favoured  ones;  and  now  all  trusts  are  barred  by 
■ection  24  unless  saved  by  section  25,  and  the  court  is  not  at  liberty  to  in- 
troduce  an  exception  into  the  act,  which  the  legislature,  providing  generally 
for  all  trusts,  have  not  thought  it  proper  to  enact  ( Commissioners  qf  Dona- 
tions ▼.  Wybrants,  2  Jones  &  L.  182,  see  pp.  194—196;  Attorney- General 
▼.  Magdalen  College,  Oxford,  18  Beav.  223,  238,  f)ost.)  By  the  ancient  rule 
of  equity  no  one  could  acquire  an  estate  with  notice  of  a  charitable  use 
without  being  liable  to  it.  The  statute  3  &  4  Will.  4,  c  27,  has  not  altered 
the  rule  in  equity,  which  must  still  prevail  where  the  charity  is  not  bound 
by  section  24,  or  is  within  the  saving  of  section  25.  (2  Jones  k  L.  198. 
See  Incorporated  Society  v.  Richards,  1   Dm.  &  War.  258 ;   1  Cot\.  &  L.  83) 

The  Stat  9  Geo.  2,  c.  36,  not  extending  to  Ireland,  a  testator  by  his  will 
of  the  4th  of  June,  1812.  devised  a  rent-charge  as  a  salary  for  a  school- 
master, to  be  appointed  by  the  owner  for  the  time  being  of  the  estate  on 
which  the  rent  was  charged.  A  schoolmaster  was  never  appointed.  In 
1839  an  information  was  filed  to  carry  the  said  trust  into  execution.  It 
was  held  that  the  Statute  of  Limitations  could  not  run  until  a  schoolmaster 
was  appointed.  It  was  questioned  in  this  case  whether  trusts  for  charitable 
purposes  are  within  the  statute ;  but  the  court  held,  that  this  case  did  not 
involve  the  determination  of  any  such  question,  for  in  point  of  fact  no 
person  could  take  this  annuity  until  an  appointment  of  a  schoolmaster  had 
Deen  made,  and  time  could  not  run  under  the  statute  against  the  demand  of 
a  non-existing  person.  The  charge  is  of  itself  a  trust,  like  the  common 
and  ordinary  case  of  a  charge  of  debts,  which,  in  the  view  of  the  court, 
creates  a  trust  for  their  payment :  here  there  was  no  person  entitled  to 
receive  this  annuity,  other  poor  children  are  now  entitled  to  the  benefit  of 
this  trust,  and  therefore  this  case  does  not  fall  within  the  statute.  {Attorney- 
General  V.  Persse,  2  Dru.  &  War.  69.) 

(6)  Hereditament  is  a  very  comprehensive  term,  including  whatever  HereditamenU. 
may  be  inherited,  be  it  corporeal  or  incorporeal,  real,  personal  or  mixed. 
(Co.  Litt  6  a;  3  Rep.  2;  Shep.  Touch.  91.)  Hereditaments  are  of  two 
torts,  corporeal,  consisting  wholly  of  substantial  and  permanent  objects ;  all 
of  which  may  be  comprehended  under  the  general  denomination  of  land. 
(Co.  Litt.  4;  2  Bl.  Com.  17.)  An  incorporeal  hereditament  is  a  right 
issuing  out  of  a  thin^  corporate  (whether  real  or  personal)  or  concerning,  or 
annexed  to,  or  exercisable  within  the  same.  (76. 20.)  Many  of  the  latter  are 
not  within  this  act,  but  the  periods  of  limitation  for  several  incorporeal 
rights  are  prescribed  by  the  stat.  2  &  8  Will.  4,  c.  71  {ante,  pp.  1—27). 

(c)  Ecclesiastical  corporations  are  those  of  which  not  only  the  members  Different  kinds 
composing  it  are  spiritual  persons,  but  of  which  the  object  of  the  institution  of  corporations, 
is  also  spiritual,  such  as  bishops,  some  deans,  and  prebendaries,  all  arch- 
deacons, parsons,  and  vicars,  which  are  sole  corporations ;  deans  and  chap- 
ters at  present,  and  formerly  prior  and  convent,  abbot  and  monks,  and  the 
like,  bodies  aggregate.  (Co.  Litt  150  a ;  1  Bl.  Com.  471 ;  1  Kyd  on  Cor- 
porations,  22.) 

Eleemosynary  corporations  are  such  as  are  constituted  for  the  perpetual 
distribution  of  the  free-alms  or  bounty  of  the  founder  of  them  to  such 
persona  as  he  has  directed.  (1  BL  Com.  471.)  These  are  of  two  general 
descriptions  ;  hospitals  for  the  maintenance  and  relief  of  poor  and  impotent 
persons,  and  colleges  for  the  promotion  of  learning,  and  the  support  of 
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34-4  Will  4,  persons  engaged  in  literary  pursuits,  of  which  the  greater  number  are 
c.  27,  t.  1.       within  the  universities,  and  form  component  parts  of  these  larger  corpora- 

~~  tions ;  and  others  are  out  of  the  universities,  and  not  necessarily  connected 

with  them.  Between  hospitals  having  a  common  seal,  and  colleges  in  the 
universities  or  out  of  them,  there  is  no  difference  in  legal  consideration,  the 
difference  is  only  in  degree  ;  for  where  in  an  hospital  the  master  and  poor 
are  incorporated,  it  is  a  college  having  a  common  seal  by  which  it  acts, 
although  It  have  not  the  name  of  a  college.  {Per  Holt^  Skinn.  484.)  There 
are  many  hospitals  not  incorporated  in  which  the  succession  is  kept  up  by 
trustees.  (10  Rep.  31,  85.)  There  are  other  corporations  which  may  be 
classed  under  the  head  of  eleemosynary^  as  their  object  is,  by  means  of 
trustees  or  governors  incorporated,  to  carry  into  execution  some  public 
charity  ;  such  is  the  corporation  created  in  the  reign  of  Queen  Anne,  under 
the  name  of  *'  The  Governors  of  the  Bounty  of  Queen  Anne,  for  the  Aug- 
mentation of  the  Maintenance  of  the  Poor  Clergy."  (2  Anne,  c.  1 1  ;  5 
Anne,  c  24;  6  Anne,  c.  27;  1  Geo.  1,  stat  2,  c.  10;  3  Geo.  1,  c.  20.)  And 
such  are  many  corporations  of  trustees  or  governors  of  free  schools.  (See  1 
Kyd  on  Corporations,  25 — 27.)  All  these  eleemosynary  corporations  are, 
strictly  speaking,  lay  and  not  ecclesiastical,  even  though  composed  of  eccle- 
siastical persons,  (I  Ld.  Raym.  6,)  and  although  they,  in  some  things,  par. 
take  of  the  nature,  privileges  and  restrictions  of  ecclesiastical  bodies.  (1 
Bl.  Com.  471*)  Each  university  of  Oxford  and  Cambridge  is  a  lay  cor- 
poration and  not  eleemosynary,  as  particular  colleges  are,  although  some 
salaries  are  atUched  to  some  of  their  officers.  (Rex  v.  Vice- Chancellor  of 
Cambridge,  3  Burr.  1652.  See  Shelford  on  the  Law  of  Mortmain  and 
Charities,  8— 34.) 

Corporations  aggregate  consist  of  many  persons,  of  which  kind  are  the 
mayor  and  commonalty  of  a  city,  the  head  and  fellows  of  a  college,  the 
master  and  brethren  of  an  hospital,  the  dean  and  chapter  of  a  cathedral 
church.    (10  Rep.  29  b  ;  11  Rep.  69  b.) 

Corporations  sole  consist  of  one  person  only  and  his  successors,  in  some 

ftarticular  station,  who  are  incorporated  by  law,  in  order  to  give  them  some 
egal  capacities  and  advantages,  particularly  that  of  perpetuity,  which  in 
their  natural  persons  they  could  not  have  had.  In  this  sense  the  king  is  a 
corporation  sole.  (Co.  Litt.  43.)  So  are  archbishops,  bishops,  deans  and 
prebendaries,  distinct  from  their  several  chapters ;  and  so  is  every  parson 
and  vicar.  (10  Rep.  29  b  ;  Wood's  Inst.  109;  I  Bl.  Com.  470;  1  Kyd  on 
Corporations,  20.)  Corporations  are  as  liable  to  the  operation  of  prescrip- 
tion as  private  persons.  {Dundee  Harbour  Trustees  v.  Dougall,  1  Macfj. 
H.  L.  C.  317.) 
Meaotngofthe  (d)  The  term  freehold,  as  denoting  an  estate  of  a  given  quantity,  or 

tcnn  ••froehold.**  rather  of  a  peculiar  quality,  is  opposed  to  the  term  chattel.  (Co.  Litt.  43  b  ; 
[  1  Burr.  108.)  An  estate  of  freehold  may  be  defined  to  be  "an  estate  in* 
^'l  possession,  remainder,  or  reversion,  .in  cprporeal  or  incorpprearheredita- 
mentSj  held  for  life,  or  some  uncertain  interest,  created  by  will,  or  some 
other  mode  of  conveyance,  capable  of  transferring^  an^estate  of  Jreghold*. 
which  ma^  last  the  life  of  the  devisee  or^antee,  pr  of  some  other  person.'* 
("Watk.  on  Conv.  by  Morley  andCoote,  63;  Prest.  on  Estates,  200—203. 
See  observations  on  an  Estate  of  Freehold,  by  Manning,  2  Jur.  459.) 
All  interests  in  land  for  a  shorter  period  than  a  life,  or,  more  properly 
speaking,  all  interests  for  a  dejlnite  space  of  time,  measured  by  years, 
months,  or  days,  are  deemed  chattel  interests,  (1  Prest.  on  Estates,  203,) 
which  may  subsist  in  both  corporeal  and  incorporeal  hereditaments.  (Noy's 
Maxims,  by  Bythewood,  142,  357 ;  Bac.  Abr.  Executors,  (H.  3).)  Chattels 
real  are  such  as  concern  the  realty,  as  terms  for  years  of  land,  the  next  pre- 
sentation to  a  church,  (Dyer,  135  a,)  estates  by  statute-merchant,  statute- 
staple,  elegit,  or  the  like.  (Co.  Litt.  118  b-)  By  the  common  law  no 
estate  of  inheritance  or  freehold  is  comprehended  under  the  word  chattels. 
{lb.)  Where  a  testator  devises  lands  to  his  executors  for  payment  of  bis 
debts,  or  until  his  debts  are  paid,  the  executors  only  take  an  estate  for  so 
many  years  as  are  necessary  to  raise  the  sum  required.  (Co.  Litt.  42  a; 
8  Rep.  96  a;  IP.  Wms.  509.)  It  is  the  same  where  an  estate  is  devised 
till  such  time  as  a  particular  sum  shall  be  raised  out  of  the  rents  and 
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profits  thereof.     (Carbeft  east,  4  Rep.  81  b  ;  1  P.  Wins.  118 ;  Co.    LitL    «  f  4  Will,  4, 
45  b ;  Com.  Di|f.  Biens,  (A.  1).    See  7  Will.  4  &  1  Vict  c.  26,  ss.  80,  81 ;       c.  27,  t.  1. 
Shelford  on  Wills,  262—288.)  • 

(e)  Heriot  is  defined  to  be  the  best  beast,  or  other  thing,  due  to  the  lord  Heriots. 
on  the  death  or  alienation  of  his  tenant  Heriots  are  usually  divided  into 
two  sorts,  hficifiLlCCfiice,  and  heriot  custom.  The  former  are  such  as  are  due 
upon  a  special  reservation  in  a  grant  or  lease  of  lands,  and  therefore  amount 
to  little  more  than  a  mere  rent ;  {Lanyon  v.  Carney  2  Saund.  166 ;)  the  jatter 
arise  upon  no  special  reservation  whatever,  but  depend  merely  upon  imme- 
morial usajge  and  custom.  (Co.  Cop.  s.  24.)  Heriot  terviee  may  be  re- 
covered either  by  seizure,  (Plowd.  96 ;  Cro.  Eliz.  689 ;  1  And.  298;  Oouldsb. 
191 ;  1  Salh.  S56 ;  1  Show.  81 ;  Willes,  192.)  or  by  distress  within  the  manor. 
(Plowd.  96  a ;  Cro.  Car.  260 ;  Bro.  Har.  2  ;  Kich.  188  b ;  8  Bl.  Comm.  15 ; 
Gilbert's  Distresses,  10,  11.)  Any  t^oods  belonging  to  another,  found  upon 
the  lands  charged  with  heriot  service,  mav  be  diatrained.  (Bro.  Har.  6 ; 
Cro.  Car.  260 ;  Justin  ▼.  Bennei,  1  Salk.  866. )  A  heriot  due  by  the  custom]  ^ 
of  a  manor  may  be  payable  on  the  death  of  every  tenant  of  an  estate  of  in- 
heritance, or  for  life  or  years,  (21  Hen.  7,  13  &  16  ;  Keilw.  80 ;  Bro.  Har. 
5,)  or  at  will.  {Hu  v.  Gardiner,  2  Bulstr.  196.)  As  the  property  of  it  vests 
immediately  in  the  lord  on  the  death  or  alienation  of  the  tenant,  the  lord 
may  aeize  the  identical  thiny.  though  he  cannot  distrain  any  other  chattel 
for  it  (Cro.  Eliz.  590  ;  Keilw.  82  a,  84  b,  167  a ;  Br.  Har.  2,  6,  7  ;  Parker 
▼.  Gage,  1  Show.  81.)  If  the  lord  of  a  manor  is  entitled  to  five  beasts  as 
heriots  on  the  death  of  a  tenant,  and  he  selects  seven,  this  selection  will 
not  vest  in  him  the  property  in  any  five  of  them.  And  if  the  best  beast 
may  be  claimed  as  a  heriot,  the  property  in  any  particular  beast  will  not 
vest  in  the  lord  before  selection  of  it  (jibington  v.  Lipscomb,  6  Jur.  267 ;  I 
Q.  B.  776.  See  stat  4  &  6  Vict.  c.  85  ;  6  &  7  Vict  c  23 ;  15  &  16  Vict 
c  51 ;  21  &  22  Vict.  c.  94,  providing  for  the  commutation  of  manorial  rights 
in  respect  of  copyholds.  See  further  as  to  heriots,  Shelford  on  the  Law  of 
Copyholds  and  the  supplement  thereto,  pp.  1 19 — 133 ;  2  Watk.  on  Cop. 
c.  6;  2  Saund.  Rep.  168,  n.;  Cruise  Dig.  tit  X.,  c  4,  ss.  49-.-68;  Com. 
Dig.  Copyhold,  (K  18),  (K  27);  Scriven  on  Cop.  370—391,  4th  ed.; 
Croome  v.  Guise,  4  Bing.  N.  C.  148  ;  6  Scott,  463.)  A  heriot  may  be  due 
by  custom  on  the  death  of  a  tenant  in  respect  of  a  tenement  of  free  lands 
held  in  fee  simple  of  a  manor.     {Damarell  v.  Protheroe,  10  Q.  B.  20.) 

The  decision  of  the  court,  that  the  twenty  years  within  which  an  action  ^ 
must  be  brought  for  the  recovery  of  rent  runs  from  the  day  on  which  the  * 
last  pajrment  of  rent  was  made,  will  lead  to  some  difficulty  in  the  case  of 
heriots  and  other  similar  rights  which  become  due  at  uncertain  intervals, 
and  also  in  the  possible  though  not  very  probable  case  of  a  rent  reserved, 
payable  every  twenty  years,  or  a  longer  interval.  In  reference  to  such  cases, 
K  was  observed  by  Parke,  B.,  *'  if  the  twen^  years  are  to  be  calculated  firom 
the  last  payment,  a  party,  it  was  argued,  will  lose  his  right  without  any  de- 
Dault  or  laches  whatever,  when  the  rent  is  payable  at  intervals  greater  than 
twenty  years,  and  it  is  shortened  to  less  than  a  year  where  it  is  payable 
every  twenty  years ;  and  no  doubt  great  difficulty  may  exist  in  dealing  with 
such  cases.  But  as  to  heriots,  probably  the  answer  to  this  objection  may  be, 
that  in  a  case  similar  to  that  now  before  us,  the  word  *  rent '  would  not  in- 
clude heriots ;  for  though,  by  the  interpretation  clause,  the  word  '  rent '  is 
made  to  include  heriots,  yet  that  is  only  where  the  nature  of  the  provision 
or  the  context  does  not  exclude  such  a  construction ;  and  it  may  be  that  the 
injustice  pointed  out  would  afibrd  grounds  for  holding,  that  in  the  clause 
now  under  consideration,  the  word  *  rent'  does  not  include  heriots.  A  similar 
observation  may  be  made  upon  the  case  of  rents  payable  at  greater  intervals 
than  twenty  years,  and  this  may  be  considered  either  as  falling  under  the 
general  enactment  in  the  second  section,  so  that  each  particular  heriot  or 
amount  of  rent  due  may  be  recovered  within  twenty  years,  or  is  not  provided 
for  by  the  sutute  at  all,  and  is  left  in  the  same  condition  as  if  the  act  had 
not  passed."  {Ouren  v.  Be  Beauvoir,  16  Mees.  &  W.  666,  See  De  Beauvoir 
▼.  Owen,  19  Law  J.,  Exch.  177.) 

In  trover  for  a  heriot  it  was  proved  by  entries  in  the  court  rolls  of  a 
manor,  that  down  to  the  year  1804  the  land  in  respect  of  which  the  heriot 
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d  4*  4  ffilL  4,    was  claimed  was  freehold  land,  held  of  the  lord  by  heriot,  (juit  rent,  relief, 
c.  27,  s.  1.       &c.    On  the  death  of  a  tenant,  in  1804,  a  heriot  was  seised.    In  1824  the 

next  tenant  died,  but  there  was  no  entry  of  any  seizure  of  a  heriot  on  that 

occasion,  or  of  any  reason  for  the  omission.  In  1826,  the  present  lord  came 
into  possession ;  and,  in  1847,  upon  the  death  of  the  next  tenant,  the  heriot 
now  claimed  was  seized.  Since  1804  no  quit  rent  or  relief  appeared  to  have 
been  demanded  or  paid,  nor  any  service  of  any  kind  rendered  to  the  lord  of 
the  manor.  It  was  held,  that  the  lord's  right  of  action  was  not  barred  by 
the  second  section  of  this  act,  and  that  there  was  no  ground  for  presum- 
ing that  the  tenure  of  the  lands  had  been  changed  or  even  that  the  heriot 
haA  been  released  by  the  lord.  It  seems  that  the  rigrht  to  the  quit  rent  was 
barred  by  the  statute.    {Earl  qf  Chichester  v.  Hall,  17  Law  T.  121,  Q.  B.) 

Different  kfndt  (/)  A  rent  {reditut)  is  properly,  a  sum  of  money  or  other  thing  to  be 

of  rents.  rendered  periodically,  in  consequence  of  an  express  reservation  in  a  grant 

or  demise  of  lands  or  tenements,  the  reversion  of  which  is  in  the  grantor  or 
person  demising.    (2  BI.  Comm.  41 ;  Gilb.  on  Rents,  9,  &c.)    There  are 
at  common  law  three  sorts  of  rents :  rent- service,  rent-charye.  and  rent- 
-^  icV"  05  o£u^  (  <)         seek.  (Litt  s.  218.)   Rent-service  is  so  called  because  it  hath  some  corporeal 
~  ^  service  incident  to  it,  as  at  least  fealty  or  the  tenant's  feodal  oath  of  fidelity. 

(Co.  Litt.  142.)  For  if  a  tenant  holds  his  land  by  fealty  and  ten  shillings 
rent,  or  by  the  service  of  ploughing  the  lord's  lands  and'  five  shillings  rent, 
these  pecuniary  rents  being  connected  with  personal  services,  are  therefore 
called  rent-service.  And  for  these,  in  case  they  be  behind,  or  in  arrear, 
at  the  day  appointed,  the  lord  may  distrain  of  common  right,  without  re- 
serving any  special  power  of  distress;  provided  he  hath  in  himself  the 
reversion  or  future  estate  of  the  lands  and  tenements,  after  the  lease  or 
particular  estate  of  the  lessee  or  grantee  is  expired.  (Litt.  s.  215.)  /i  rent- 
a  )  charge  is  where  the  owner  of  the  rent  hath  no  future  interest  or  reversion 
expectant  in  the  land ;  as  where  a  man  by  deed  maketh  over  to  others  his 
whole  estate  in  fee-simple,  with  a  certain  rent  payable  thereout,  and  adds  to 
the  deed  a  covenant  or  clause  of  distress,  that  if  the  rent  be  in  arrear  or 
behind,  it  shall  be  lawful  to  distrain  for  the  same.  In  this  case  the  land 
is  liable  to  distress,  not  of  common  right,  but  by  virtue  of  the  clause  in 
the  deed,  and  therefore  it  is  called  a  rent-cAor^^,  because  in  this  manner  the 
land  is  charged  with  a  distress  for  the  payment  of  it  (Co.  Litt  143.)  Rent- 
iJ)  Ud^t  {reditus  siccus,)  or  barren  rent,  is,  in  effect,  nothing  more  than  a  rent 
reserved  by  deed,  but  without  any  clause  of  distress.  (2  BL  Comm.  42.) 
Either  a  rent-service  disconnected  from  the  reversion,  (Jrds  v.  Watkin,  Cro. 
Eliz.  637, 651,)  or  a  rent-charge  may  be  divided  by  will  or  by  deed,  operat- 
ing under  the  statute  of  uses,  so  as  to  make  the  tenant  liable  without  attorn- 
ment to  several  distresses  by  the  devisees  or  cestuis  que  use.  It  seems  that 
since  the  stat  4  Anne,  c.  16,  s.  9,  a  rent-charge  may  be  so  divided  by  a  con- 
veyance of  any  kind.  {Rivis  v.  Watson,  6  Mees.  &  W.  255.  See  Colbome 
V.  »'r»^H2Lev.239.) 

There  are  also  other  species  of  rents,  which  are  reducible  to  these  three. 
( L» '.  Rents  of  assize  are  the  certain  established  rents  of  the  freeholders  and 
ancient  copyholders  of  a  manor,  (2  Inst.  19.)  which  cannot  be  departed  firom 
(D  Of  ▼aried.    Those  of  the  freeholders  are  frequently  called  chief  rents; 
(reditus  capitaies;)  and  both  sorta  are  indifferently  denominated  auit'rente, 
(^ )  (quieti  reditus,)  because  thereby  the  tenant  goes  quit  and  free  of  all  other 
(-fy  services.    A/ee-/arm  rent  is  a  rent-charge  issuing  out  of  an  estate  in  fee,  of 
at  least  one-fourth  of  the  value  of  the  lands  at  the  time  of  its  reservation. 
(Co.  Litt  143.)    For  a  grant  of  lands,  reserving  so  considerable  a  rent,  is 
indeed  only  letting  lands  to  farm  in  fee-simple  instead  of  the  usual  method, 
for  life  or  years.    (2  Bl.  Com.  43.)    An  opinion  is  expressed  by  Mr.  Har- 
grave,  (Co.  Litt  143  b,  n.  5,)  that  the  true  meaning  of  fee-farm  is  a  per- 
petual farm  or  rent,  the  name  being  founded  on  the  perpetuity  of  the  rent  or 
service,  and  not  on  the  quantum ;  and  that  the  term  is  not  applicable  to  any 
rents  except  rent-service,  where  he  differs  from   Mr.  Douglas,  who  had 
thought  that  a  fee- farm  was  not  necessarily  a  rent-charge,  but  might  also  be 
a  rent-seek.     (Bradbury  v.   Wright,   Dougl.  627,   n.   1.)    These  are  the 
general  divisions  of  rent ;  but  the  difference  between  them  (in  respect  of  the 
remedy  for  recovering  them)  is  now  abolished. 
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By  Stat  4  Geo.  2,  c.  28,  t.  5,  the  game  remedy  was  given  by  distresSf  8^4  WUl,  4, 

and  by  impounding  and  selling  the  same,  in  cases  of  rents^seck,  rents  of  c.  27,  s.  1. 
'  e,  and  chief-rents,  which  had  been,  duly  answered  or  paid  for  the  space 


of  three  years  within  the  space  of  twenty  years  before  the  first  day  of  that  l>*«^»  fot 
session  of  parliament,  (January  21, 1731,)  or  should  be  thereafter  created,  as  ' 
in  case  of  rent  reserved  upon  lease.  (See  Dougl.  627.)  The  three  years 
mentioned  in  this  statute  need  not  be  ooniinMotts,  it  is  sufficient  if,  for  the 
space  of  three  whoie  years  within  twenty  years  before  the  passing  of  the  act, 
the  rent  was  paid,  though  those  years  may  not  be  consecutive.  (Musgrave 
V.  Ewterton,  10  Q.  B.  326.)  A  tenant  by  elegit  has  a  right  to  distrain  with- 
out attornment.  (Lloyd  v.  DavUsj  2  Exch.  R.  103.)  An  action  of  debt  lies 
on  an  express  covenant  for  the  payment  of  a  freehold  rent  charged  on  land 
conveyed  in  fee.  ( Varley  v.  Leigh,  2  Exch.  R.  446.)  Ro\fe,  B.,  guarded 
himself  against  expressing  an  opinion  that  debt  will  lie  for  rent  in  conse- 
quence of  the  abolition  of  real  actions  by  3  &  4  Will.  4,  c.  27,  s.  36.  (76.  p. 
460.)  It  is  clear,  if  a  lessee  for  years  assign  his  term,  reserving  a  rent,  with 
DO  clause  of  distress,  not  having  any  reversion,  he  cannot  distrain  for  the 

rent  either  by  the  common  law  or  by  the  statute,  ( v.  Cooper,  2  Wils. 

375  ;  Parmtmier  v.  Webber,  2  B.  Moore,  ^6.  See  4  Taunt  720 ;  8  Taunt 
693,)  although  he  may  re-enter  on  the  breach  of  a  condition.  {Doe  v. 
Bateman,  2  B.  &  Aid.  168.)  A.  being  seised  in  fee,  leased  premises  to  B. 
for  sixty-one  years,  and  afterwards  granted  a  lease  to  C.  of  the  same  pre- 
mises, to  commence  at  the  expiration  of  the  sixty-one  years :  it  was  held, 
that  A.  had  not  parted  with  his  reversion  by  the  lease  to  C,  so  as  to  take 
away  his  right  to  distrain  for  rent  due  from  B.  under  his  lease.  {Smith  v. 
Day,  2  Mees.  &  W.  684. )  A  rent-charge  granted  for  life  by  a  tenant  for 
years  is  good  as  a  chattel  interest,  and  the  goods  of  a  stranger  not  shown  to 
hold  the  premises  by  title  paramount  to  the  rent-charge  (as  by  a  prior 
demise)  may  be  dutrained  for  the  arrears.  (Saffery  v.  Eigood,  1  Ad.  8c 
£11.  191.)  An  agreement  for  a  future  lease,  at  a  rent  certain,  is  not  a 
sufficient  reservation  of  rent,  and  will  not  constitute  a  demise ;  and  where  a 
party  is  let  into  possession  under  such  an  agreement,  the  lessor  cannot 
distrain,  but  must  resort  to  his  action  of  use  and  occupation.  {Hegan  v. 
Johueen,  2  Taunt  148 ;  Dunk  v.  Hunier,  5  B.  &  Aid.  322) 

Where  a  party,  entitled  to  a  terra  in  land,  let  the  land  by  parol  to  another, 
at  a  weekly  rent,  for  the  whole  of  such  term,  and  it  is  the  intention  of  the 
parties  to  create  the  relation  of  landlord  and  tenant  use  and  occupation 
may  be  brought  for  the  whole  of  such  term,  although  the  lessee  has  given  a 
week's  notice  to  quit  before  the  expiration  of  the  term,  and  has  quitted 
accordingly.  Such  a  demise  will  not  be  deemed  an  assignment  against  the 
intention  of  the  parties,  though  nothing  be  left  in  the  party  demising. 
(FoUoek  V.  Stacey,  9  Q.  B.  1033.) 

It  was  held,  that  the  executor  of  a  person  who  was  seised  in  fee  of  land.  Right  of  execn- 
and  demised  it  for  a  term  of  years,  reserving  a  rent,  could  not  distrain  for  **^"  *®  dUtrain. 
arrears  of  rent  accrued  in  the  testator's  lifetime ;  for  the  latter  was  not  a 
tenant  in  fee-simple  of  a  rent  within  the  meaning  of  the  stat  32  Hen.  8,  c. 
87,  s.  1.     (Preicott  v.  Boucher,  3  B.  &  Ad.  849.     See  the  cases  on  this  sub- 
ject  collected  and  reviewed  in  1  Wms.  on  Executors,  602,  &c)    But  by 
Stat  8  &  4  Will.  4,  c.  42,  ss.  37,  38,  the  executors  or  administrators  of  any 
lessor  or  landlord  may  distrain  upon  the  lands  demised  for  any  term,  or  at 
will,  for  the  arrearages  due  to  such  lessor  or  landlord  in  his  lifetime,  in  like 
manner  as  such  lessor  or  landlord  might  have  done  in  his  lifetime.    <  Sect. 
87.)     And  such  arrearages  may  be  distrained  for  after  the  determination  of  Distress  after  end 
such  term  or  lease  at  will,  in  the  same  manner  as  if  such  term  or  lease  had  of  tenn. 
not  been  ended  or  determined ;  provided  such  distress  be  made  within  the 
space  of  six  calendar  months  after  the  determination  of  such  term  or  lease, 
and  during  the  continuance  of  the  possession  of  the  tenant  from  whom  such 
arrears  became  due ;  and  all  powers  and  provisions  in  the  several  statutes 
made  relating  to  distresses  for  rent  are  made  applicable  to  the  distresses  so 
made  as  aforesaid.    (Sect  38.) 

Before  stat.  8  Ann.  c  14,  s.  6,  rent  accruing  before  the  expiration  of  a 
tenancy  could  not  be  distrained  for  after  the  tenancy  expired,  though  the 
tenant  continued  in  occupation.    Therefore,  where   an  avowry  for  rent 
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arrear  is  framed  at  common  law,  it  must  be  alleged  and  proved  that  the 
tenancy  continued  up  to  the  time  of  the  distress.  ( fVilliawu  ▼.  Stwen,  9 
Q.  B.  14.) 

It  has  been  decided,  that  a  distress  may  be  taken  for  airears  of  a  rent- 
charge  created  by  wiU,  although  the  tesutor  does  not  in  terms  give  a  power 
to  distrain,  such  power  being  a  consequence  drawn  by  law  from  the  rent- 
charge.  {Rodham  v.  Berry,  K.  B.,  April,  1826 ;  Watk.  Conv.  by  Gov.  248,  n. 
(a).)  Where  there  was  a  devise  of  lands  to  A.  for  life,  remainder  to  B.  in 
fee,  charged  with  the  payment  of  20^  a  year  to  C.  during  her  life,  to  be  paid 
by  A.  as  long  as  she  should  live,  and  after  her  decease  to  be  paid  by  B. :  it 
was  held,  that  the  annui^  was  a  charge  on  the  estate,  and  that  C.  might 
distrain  for  the  arrears,  although  the  will  contained  no  power  of  distress. 
{Buttery  v.  RobwtoHf  8  Bing.  392;  11  Moore,  262.)  A  rent  for  equality  of 
partition  is  not  a  rent-service,  but  a  rent-charge  of  common  right,  and 
therefore  may  be  distrained  for.    (LitL  s.  253.) 

Rent  cannot  issue  out  of  an  incorporeal  hereditament,  so  as  to  warrant  a 
distress,  which  can  only  be  made  in  respect  of  a  fixed  ascertained  rent  re- 
served out  of  land.  (2  Bam.  &  Ad.  889.)  A  rent  could  not  formerly  b« 
reserved  out  of  an  advowson  in  gross,  tithes,  or  any  other  inecrporeal  here- 
ditament. ( Co.  Litt.  47  a,  142  a ;  Gilb.  on  Rents,  20,  22.)  A  rent  cannot  be 
reserved  out  of  a  rent;  (2  Roll.  Abr.  446 ;  Keilw.  161 ;)  nor  out  of  a  mere 
privilege  or  easement  in  land.  {Bttxzard  v.  Capet,  8  B.  &  Cr.  141.)  Part 
of  a  rent  may  be  granted,  although  it  cannot  be  reserved  out  of  an  old  rent. 
(2  Ves.  sen.  178.)  A  rent  may  be  reserved  upon  a  grant  of  an  esute  in 
remainder  or  reversion,  for  the  remedy  by  distress  will  arise  when  the  lessee 
comes  into  possession  (Co.  Litt.  47  a)  for  all  the  arrears.  (2  Roll.  Abr.  446.) 
And  by  stat.  11  Geo.  2,  c.  19,  s.  8,  a  landlord  may  distrain  any  cattle  feeding 
upon  a  common  appurtenant  to  the  land  demised.  By  stat.  8  &  4  Will.  4, 
c.  42,  s.  8,  actions  of  debt  for  rent  upon  an  indenture  of  demise  must  be 
commenced  within  ten  years  after  the  10th  of  August,  1888,  or  within 
twenty  years  after  the  cause  of  action.     (See  post. ) 

A  lease  by  a  bishop  of  tithst  only,  rendering  the  ancient  rent,  was  held 
void  against  the  successor^  because  there  was  no  remedy  for  the  rent  by 
distress  or  assize.  ( Tanlintine  v.  Denton,  Cro.  Jac.  Ill;  Dean  and  Chapter 
qf  Windsor  v.  Gover,  2  Wms.  Saund.  280.)  But  by  stat.  5  Geo.  8,  c.  17,  all 
leases  for  one,  two  or  three  lives,  or  for  any  term  not  exceeding  twenty-one 

f rears,  of  any  tithes,  tolls  or  other  incorporeal  hereditaments  without  any 
ands,  by  any  bishop,  college  or  hall,  dean  and  chapter,  precentor,  pre- 
bendary, hospital  or  any  other  person  who  is  enabled  by  statute  to  make 
such  leases  of  any  corporeal  hereditaments,  are  as  effectual  against  the  lessors 
and  their  successors,  as  any  leases  of  corporeal  hereditaments  are  by  virtue 
of  82  Hen.  8,  c.  28,  and  an  action  of  debt  against  the  lessee  is  given  for  the 
recovery  of  such  rent.  It  is  perfectly  clear  that,  in  point  of  law,  tithes, 
being  an  incorporeal  hereditament,  cannot  pass  by  parol,  but  by  deed  only. 
Therefore  where,  by  an  instrument  not  under  seal,  A.  agreed  to  let  to  B.  on 
lease  the  rectory  of  L.,  and  the  tithes  arising  from  the  lands  in  the  parish 
of  L.,  and  also  a  messuage  used  as  a  homestead  for  collecting  the  tithes,  at 
a  yearly  rent  of  200/.,  the  rent  being  in  arrear,  A.  distrained,  and  B.  having 
brought  trespass,  it  was  held,  that  the  distress  was  altogether  unlawful, 
because  the  agreement,  not  being  under  seal,  did  not  operate  as  a  demise  of 
tithes,  and  no  distinct  rent  was  reserved  for  the  homestead.  {Gardiner  v. 
Wilkinson,  2  Bam.  &  Ad.  336.) 

The  king  may  reserve  a  rent  out  of  an  incorporeal  hereditament,  as  well 
as  out  of  lands,  because  by  his  prerogative  he  may  distrain  for  such  rent  on 
all  the  lands  of  his  tenant  (Co.  Litt.  47  a;  2  Inst.  132;  6  Rep.  4;  Gilb. 
on  Rents,  22.)  And  the  grantee  of  fee-farm  rents  from  the  crown  might 
exercise  the  same  power.    (1  P.  Wms.  806.) 

By  stat  82  Hen.  8,  c.  2,  s.  4,  (10  Car.  1,  sess.  2,  c.  6,  Irish,)  no  person 
should  make  any  avowry  or  cognizance  for  any  rent,  suit  or  service,  and 
allege  any  seisin  of  any  rent,  suit  or  service  in  the  same  avowry  or  cogni- 
zance, in  the  possession  of  his  or  their  ancestors  or  predecessors*  or  in  his 
own  possession,  or  in  the  possession  of  any  other  whose  estates  he  shall 
pretend  or  claim  to  have  above  fifty  years  next  before  the  making  of  the 
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taid  avowry  or  cognizaoce.    This  provUion  was  held  to  apply  only  where  34-4  Will.  4, 
it  was  necessary  to  allege  seisin,  and  not  where  rent  was  expressly  created      c  27,  «.  1. 

by  deed,  the  commencement  whereof  could  be  shown,  (Co.  Litt  115  a;  8 

Ilep.  64,)  or  by  act  of  parliament,  {Faulkner  v.  Bellingham,  Cro.  Car.  80,) 
or  by  will,  {Collins  v.  GoodaU,  2  Vern.  235,)  as  to  which  there  was  no  pre- 
acribed  period  of  limitation,  either  at  law  or  in  equity.  {Cupit  v.  JaeksM, 
M*Clel.  495;  13  Price,  721.  See  White  ▼.  Jamet,  4  Jur.,  N.  S.  1214  ;  and 
Staekhouse  v.  Banuton,  10  Ves.  467 ;  Foster* g  case^  8  Rep.  128  ;  Z)e  Beauvoir 
▼.  Oweni  19  Law  J.,  Exch.  182.)  So  that  arrears  for  any  number  of  years 
might  have  been  recovered  unless  there  was  evidence  to  raise  a  presumption 
of  payment  ( 10  Ves.  467.)  But  mere  length  of  time,  short  of  fifty  years, 
the  period  fixed  by  the  staL  32  Hen.  8,  c.  2,  and  unaccompanied  with  other 
circumstances,  was  not  of  itself  sufiicient  ground  to  presume  a  release  or 
extinguishment  of  a  quit  rent.  (Eldridge  v.  Knott,  Cowp.  214,  cited  10  Ves. 
467,  468.) 

{g)  An  annuity  is  a  thing  very  distinct  from  a  rent-charge,  with  which  it  Penonal  sonQlty. 
is  frequently  confounded ;  a  rent-charge  being  a  burthen  imposed  upon  and 
issuing  out  of  lands,  whereas  an  annuity  is  a  yearly  sum  chargeable  only 
upon  the  person  of  the  grantor.  (2  Bl.  Comm.  40.)  The  material  distinc- 
tion between  an  annuity  and  a  rent  is,  that  the  former  is  a  charye  on  the 
versonal  estate  only,  and  the  latter  on  the  real.  (Co.  Litt2a;  114b,  20  a.) 
An  annuity  given  by  a  will,  forming  no  charge  upon  land,  but  being  personal 
only,  ia  not  within  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27,  s.  42. 
{Roeh  V.  Callen,  6  Hare,  531.  See  Hunter  v.  Noekolds,  19  Law  J.,  Ch.  177 ; 
18  Law  J.,  Ch.  407 ;  1  Hall  &  T.  644;  1  Mac.  &  G.  640.)  A  terminable 
annuity  for  ten  or  twenty  years  is  within  the  act.  {Uppington  v.  Tarrant,  12 
Ir.  Ch.  R.,  N.  S.  269.) 

(A)  A  gross  sum  of  money  charged  upon  lands,  to  be  paid  by  yearly  in- 
staJmenu,  and  secured  by  power  of  distress,  is  within  this  and  the  42nd 
section.    {lb.  262.) 

(f)  An  escheat  was  in  its  nature  feodal.  A  fend  was  the  right  which  the  Escheat, 
tenant  had  to  enjoy  lands,  rendering  to  the  lord  the  duties  and  services 
reserved  to  him  by  contract.  After  a  grant  made,  a  right  remained  in  the 
lords,  called  a  seignory,  consisting  of  services  to  be  performed  by  the  tenant, 
and  a  right  to  have  the  land  returned  on  the  expiration  of  the  grant  as  a 
reversion,  called  an  escheat.     {Burgess  v.  Wheate,  1  Eden,  191.) 

Escheat  is  founded  on  the  principle  that  the  blood  of  the  person  last 
seised  in  fee  is  by  some  means  utterly  extinct  and  gone ;  and  since  none  can 
inherit  his  estate,  but  such  as  are  of  his  blood  and  consanguinity,  it  follows 
as  a  regular  consequence  that  the  inheritance  must  fail.  (2  Inst.  64; 
Wright's  Ten.  115.)  Escheat  may  happen  from  default  of  heirs,  as  where 
the  tenant  dies  without  any  relations  on  the  part  of  any  of  his  ancestors,  or 
where  he  dies  without  any  relations  on  the  part  of  those  ancestors  from 
whom  the  estate  descended,  or  where  until  the  stat.  3  &  4  Will.  4,  c.  106, 
8. 9,  (see  post,)  he  died  without  any  relations  of  the  whole  blood.  An  escheat 
may  also  arise  from  the  corruption  of  the  tenant's  blood,  consequent  upon  an 
attainder  for  treason  or  felony,  by  which  he  becomes  incapable  of  inheriting, 
and«  until  recently,  of  transmitting  anything  by  heirship.  (See  3  &  4  Will.  4, 
c.  106,  8. 10,  and  note,  post.  On  the  subject  of  escheat,  see  2  BL  Comm.  241 
—  257 ;  Cruise's  Dig.  tit.  XXX. ;  Harg.  Co.  Litt.  18  b,  n.  (2);  Henehtnan  v, 
Attorney-General,  2  Sim.  &  Stu.  498.) 

{k)  The  poor  of  a  parish  are  a  class  of  persons  within  the  meaning  of  the 
word  "  persons"  in  this  section,  in  a  case  where  the  rents  of  property  are 
applicable  for  the  benefit  of  such  poor.  {St.  Mary  Magdalen  College,  Orford 
^.  Attorney-General,  Qn.h,C.n^\  3  Jur.,  N.  S.  675;  26  L.  J.,  Ch.  620.) 
The  Attorney-General,  whether  suing  ex  cjfficio,  or  at  the  relation  of  others, 
is  not  a  "  person"  having  a  right  to  bring  an  action  or  suit  in  equity  to 
recover  land,  within  the  meaning  of  this  act,  he  is  only  part  of  the  machinery 
by  which  the  rights  of  others  are  sought  to  be  enforced.  ( lb.  See  Attorney'^ 
General  v.  Magdalen  College,  Oxford,  18  Beav.  223;  sect  2^,  post,) 

The  king  having  the  prerogative  of  not  being  included  within  the  words  Kfner  when  hound 
'*  person  or  persons,  bodies  politic  or  corporate,"  used  in  an  act  of  parlia-  ^y  act*  of  parlia- 
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ment,  whether  affirmatively  or  negatively,  (II  Rep.  68,)  is  not  bound  in  his 
public  capacity  by  the  general  words  of  an  act  of  parliament,  unless  named ; 
(7  Rep.  82 ;  1 1  Rep.  68 ;  Plowd.  240 ;  1  Str.  516  :  1  Show.  464 ;  Show.  P. 
C.  185 ;  Hail  v.  MauU,  4  Ad.  &  EIL  284;  Rt*  v.  fVright,  1  Ad.  &  Ell.  434 ; 
In  rt  Cuckjleld  Burial  Board,  19  Beav.  163;  24  Law  J.,  Ch.  585;)  except 
where  an  act'of  parliament  is  made  for  the  public  good,  ibe  advancement  of 
religion  and  justice,  and  to  prevent  injury  and  wrong,  when  the  king  is 
bound,  though  not  particularly  named.  (Plowd.  136,  137;  11  Rep.  68  b; 
5  Rep.  14;  7  Rep.  32.  See  Bac  Abr.  Prerogative,  (E).)  But  where  a 
statute  is  general,  and  its  effect  would  be  to  deprive  the  king  of  any  prero- 
l^tive,  right,  title  or  interest,  he  is  not  bound  unless  spneciall^  named,  (11 
Kep.  68,)  and  was  held  not  to  be  within  the  Statute  of  Limitations,  (Br.  Sl 
Lim.  67,)  nor  the  statute  of  18  Edward  1,  st.  1,  c  5,  which  makes  plenarty 
for  six  months  a  good  plea  in  quart  impediU    (11  Rep.  68;  Plowd.  244.) 

As  the  king  is  not  particularly  named  in  this  act,  it  is  conceived  that  he 
is  not  included  in  the  words  **  body  politic ;"  and  that  the  period  of  limitation 
as  to  rights  of  the  crown  is  not  altered  by  it  The  king  comes  expressly 
within  the  provisions  of  the  prescription  act,  2&3WilL4,c.  71,  (see  oii/e, 
pp.  1,  6,)  and  the  stat.  2  &  3  Will.  4,  c.  100,  for  shortening  the  time  required 
m  claims  of  modus  or  discharge  from  tithes. 

By  Stat.  21  Jac  1,  c.  2,  the  king  was  disabled  from  claiming  any  manors, 
lands  or  hereditaments,  except  liberties  and  franchises,  under  a  title 
accrued  sixty  years  before  the  then  session  of  parliament,  unless  within 
that  time  there  had  been  a  possession  under  such  title ;  but  this  provision 
becoming  daily  more  ineffectual  by  lapse  of  time,  a  permanent  limitation 
was  introduced.  (See  Co.  Litt.  119  a,  n.  (1);  3  Inst.  188.)  And  by 
statute  9  Geo.  8,  c.  16  (extended  to  Ireland  by  48  Geo.  3,  c.  47),  it  is  pro- 
vided, that  the  king  shall  not  sue,  &c.,  any  persons,  &c.,  for  any  lands,  8rc 
(except  liberties  and  franchises)  on  any  title  which  has  not  first  accrued 
within  sixty  years  before  the  commencement  of  such  suit,  unless  he  has  been 
answered  the  rents  within  that  time,  or  they  have  been  in  charge,  or  stood 
hauler  of  record;  and  the  subject  shall  quietly  enjoy  against  the  king,  and 
all  claiming  under  him,  by  patent,  &c.  The  statute  does  not  extend  to 
estates  in  reversion  or  remainder,  or  limited  estates,  and  contains  several 
provisoes  and  exceptions.  Where  it  appeared  in  evidence  that  although 
the  tithes  in  question  had  been  constantly  leased,  but  neither  the  crown  or 
its  lessees  had  received  any  tithes,  or  compensation  in  lieu  of  them,  since 
1715,  it  was  held,  that  the  accounts  of  the  auditors  of  the  revenue,  in  which 
the  tithes  had  been  entered  and  returned  nil  from  1729  to  the  time  of  the 
institution  of  the  suit,  were  sufficient  proof  that  they  had  been  *'  duly  in 
charge,*'  so  as  to  protect  the  claim  of  the  crown  from  the  operation  of  the 
statute.  But  the  court  doubted  whether  the  mere  act  of  granting  leases  of 
the  tithes,  none  having  been  received  by  the  crown  or  its  lessees  since  the 
year  1715,  would  have  been  sufficient  to  keep  up  the  title  of  the  crown,  if 
the  tithes  had  not  been  constantly  kept  in  charge.  {AHomey-Otneral  v. 
Lord  Eardley,  8  Price,  73 ;  S.  C.  Dan.  271  ;  8  E.  &  Y.  986.  See  8  Inst. 
189,  as  to  the  meaning  of  "  being  in  charge.") 

The  provisions  of  the  9  Geo.  3,  c.  16,  extend  to  actions  and  suits  by  the 
Duke  of  Cornwall  in  relation  to  real  propertv,  23  &  24  Vict  c  53,  s.  1,  but 
the  latter  act  does  not  affect  the  provisions  of  7  &  8  Vict  c.  105 ;  nor  2  &  8 
Will.  4,  c  71,  ante,  p.  1 ;  and  2  &  3  WUl.  4,  c.  100.  See  23  Sl  24  Vict 
e.  53,  s.  2.  The  stat  9  Geo.  3,  c.  16,  is  amended  by  24  &  25  Vict.  c.  62 ; 
and  by  the  1st  section  of  the  latter  act,  the  crown  shall  not  hereaf^r  sue 
any  persons  for  real  property  (other  than  liberties  or  franchises)  which  such 
persons  or  their  ancestors  have  held  or  uken  the  profits  by  the  space  of 
sixty  years  before  the  commencement  of  suit,  by  reason  only  that  the  same 
real  property,  or  the  rents  thereof  have  been  in  charge  to  the  crown,  or  stood 
insuper  upon  record  within  the  said  space  of  sixty  years.  The  previsions  of 
this  act  apply  to  actions  by  the  Duke  of  Coniwali,  and  to  the  provisions  uf 
7  &  8  Vict.  c.  105,  and  23  &  24  Vict  c.  53.    See  24  &  25  Vict  c.  62,  s.  2. 

The  crown  shall  not,  for  the  purposes  of  the  act  9  Geo.  8,  c  16,  be 
deemed  to  have  been  answered  the  rents  of  real  property  which  shall  have 
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been  beM,  or  of  which  the  rents  shall  have  been  taken  by  any  person  by  the    3^4  WilL  4, 
•pace  of  sixty  years  before  the  commencement  of  any  action,  as  mentioned      e.  27,  «.  1. 

in  that  act,  by  reason  only  of  the  same  real  property  having  been  parcel  of  

any  manor  of  which  the  rents  shall  have  been  answered  to  the  crown,  or 
some  other  person  under  whom  the  crown  claims  or  shall  thereafter  claim  as 
aforesaid,  or  of  any  manor  which  shall  have  been  duly  in  charge  to  the 
*  crown  or  stood  ituuper  of  record.  (24  &  26  VicL  c.  62,  s.  8.)  Ijiere  is  a 
reservation  of  the  reversionary  interests  of  the  crown,  and  of  the  Duke  of 
Cornwall  in  real  property  subject  to  leases,  in  which  cases  the  right  shall 
not  be  deemed  to  have  first  accrued  until  the  determination  of  such  leases. 
(24  &  26  Vict.  c.  62.  s.  4.) 

Where  an  entire  manor  en  other  district  has  been  in  charge  to  the  crown 
widiin  sixty  years,  acts  done  in  different  parts  of  it  by  different  persons, 
such  as  the  erection  and  occupation  of  lime-kilns  for  burning  limestone 
found  within  the  district,  and  of  cottages  for  the  purpose  of  such  occupation 
and  the  sale  of  lime  so  produced,  do  not  amount  to  such  an  adverse  posses- 
sion as  to  displace  the  title  of  the  crown  to  the  district,  although  they  may 
have  been  continued  for  above  sixty  years.  {Doe  d.  WUL  4  v.  Roberttf  12 
Mees.  &  W.  520.) 

The  statute  9  Geo.  8,  c  16,  does  not  give  a  title,  it  only  takes  away  the 
right  of  suit  of  the  crown,  or  those  claiming  from  the  crown,  against  such  as 
have  held  an  adverse  possession  apfainst  it  for  sixty  years.  (11  East,  496.) 
Although  it  was  held  that  possession  of  crown  land,  ooromencing  at  least 
fifty.five  years  ago,  by  encroachment  on  the  crown  in  the  time  of  the  lessor 
of  the  plaintiff*s  £ither,  maintained  by  the  father  till  his  death  nineteen 
years  1>efore  the  action,  and  afterwards  continued  fmr  two  years  by  his 
widow,  when  the  defendant  obtained  possession,  would  have  been  sufficient 
evidence  for  the  jury  to  presume  a  grant  from  the  crown  to  the  lessor's 
firther,  if  the  crown  had  been  capable  of  making  such  a  grant,  in  order  to 
support  a  demise  in  ejectment  from  the  eldest  son  and  heir  of  such  first 
possessor,  against  the  defendant,  who  had  no  apparent  title,  and  whose 
possession  was  not  defended  by  the  crown,  nor  found  to  be  by  licence  firom 
It  {Q&odiUle  d.  Parktr  v.  Baldwin,  11  East,  488.)  But  the  grant  was  not 
presumed  in  this  case,  because  it  would  have  been  against  the  express  pro- 
visions of  an  act  of  parliament  {lb.  495.)  By  stat  21  Jac.  1,  c.  14,  s.  1, 
it  is  enacted,  '*  that  wheresoever  the  king,  his  heirs  or  successors,  and  such 
firom  or  under  whom  the  king  claimeth,  and  all  others  claiming  under  the 
same  title  under  which  the  king  claimeth,  hath  been  or  shall  be  out  of  pos- 
session by  the  space  of  twenty  years,  or  hath  not  or  shall  not  have  taken  the 
profits  of  any  lands,  tenements  or  hereditaments,  within  the  space  of  twenty 
years  before  any  information  or  intrusion  brought  or  to  be  brought  to 
recover  the  same :  that  in  every  such  case  the  defendant  or  defendants  may 
plead  the  general  issue,  if  he  or  they  so  think  fit,  and  shall  not  be  pressed 
to  plead  specially ;  and  that  in  such  cases  the  defendant  or  defendants  shall 
retain  the  possession  he  or  they  had  at  the  time  of  such  information  ex- 
hibited, until  the  title  be  tried,  found,  or  adjudged  for  the  king."  Although 
the  king  can  never  be  put  out  of  possession  in  point  of  law  by  the  wron^iul 
entry  of  a  subject,  yet  there  may  be  an  adverse  possession  m  fact  against 
the  crown.  Therefore,  after  such  an  adverse  possession  by  a  subject  for 
twenty  years,  the  crown  could  only  recover  land  by  information  of  intrusion; 
consequently  ejectment  would  not  lie  at  the  suit  of  the  grantee  of  the 
crown,  notwithstanding  the  rights  of  the  crown  are  not  barred  by  the  statute 
of  limitations.  {Doe  d.  Watt  v.  Morrii,  2  Scott,  276;  2  Bing.  N.  R.  189.) 
Rules  have  been  made  for  assimilating  the  mode  of  procedure  to  that  in 
ejectment  and  trespass  on  the  common  law  side  of  the  Court  of  Exchequer 
as  nearly  as  may  be,  consistently  with  the  rights  and  prerogatives  of  the 
crown,  and  the  provisions  of  the  stat  21  Jac.  1,  c.  14,  the  mode  of  pro- 
cedure to  resQove  persons  intruding  upon  the  Queen's  possession  of  lands, 
shsU  be  distinct  from  that  to  recover  profits  or  damages  tor  intrusion.  (See 
Rules  on  Revenue  side  of  the  Court  of  Exchequer,  made  in  pursuance  of 
22  &  28  Vict.  c.  21,  22nd  June,  1860,  Nos.  21--88.) 

The  title  of  the  crown  to  lands,  of  which  it  has  been  out  of  possession  for 
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twenty  years,  may  be  tried  in  the  iuformation  of  intrusion  itself,  and  need 
not  be  first  found  by  inquest  of  office,  the  only  effect  of  the  statute  21  Jac 
1,  c  14,  being  to  throw  the  onus  of  proving  title  in  the  first  insunce,  in 
such  a  case,  on  the  crown.  (Attot-ney-General  v.  Parsons^  2  Mees.  &  W. 
23.) 

Although  the  statute  of  limitations  does  not  bind  the  crown,  yet  where 
the  claim  of  the  crown  is  only  a  derivative  right,  it  must  stand  in  the  same 
situation  as  its  principal.  Therefore,  the  statute  of  limitations  may  be 
pleaded  to  a  scire  facia*  issued  by  the  crown  against  the  drawer  of  a  bill  of 
exchange,  which  was  barred  in  the  hands  of  the  crown  debtor  upon  the 
ground  that  the  crown  is  only  entitled  to  its  debtor's  right,  and  cannot 
create  or  reserve  a  right,  if  none  existed,  or  it  has  become  barred ;  and  that 
as  the  crown  debtor  could  not  have  recovered  if  the  statute  had  been 
pleaded,  so  neither  could  the  crown,  standing  in  the  same  situation  as  its 
debtor.  {Rex  v.  Morrallf  6  Price,  24.)  But  where  a  right  has  vested  in  the 
crown  before  the  statute  has  run  against  the  former  owner,  the  rights  of  the 
crown  are  not  barred  or  affected  by  the  statute  of  limitations,  as  the  crown 
is  not  within  its  operation.  {Lambert  v.  Tayler,  4  Barn.  8t  Cress.  138.  See 
Tayler  v.  Attorney- General,  10  Sim.  413,  as  to  course  of  proceeding  by  a 
subject  to  enforce  a  claim  of  property  against  the  crown.  In  re  Robson,  2 
Phill.  C.  C.  64  :  In  re  Baron  de  Bode,  lb.  85.  See  23  &  24  Vict  c.  31,  as  to 
petitions  of  right  and  the  orders  thereon,  8  Jur.,  N.  S^  283,  Part  II.) 

An  ancient  extent  of  crown  lands,  found  in  the  office  of  Land  Revenue 
Records,  and  purporting  to  have  been  made  by  the  steward  of  the  crown 
lands,  is  evidence  of  the  title  of  the  crown  to  lands  therein  mentioned,  and 
stated  to  have  been  purchased  by  the  crown  of  a  subject.  Documents 
deposited  in  the  office  of  her  Majesty's  land  revenue  records  and  inrolments, 
pursuant  to  the  stat  2  Will.  4,  c.  1,  may  be  proved  by  examined  copies,  in 
a  suit  brought  to  establish  the  title  of  the  crown,  or  its  lessee,  to  lauds  to 
which  such  documents  relate,  and  that,  although  the  original  purport  to  be 
the  rental  of  a  former  grantee  of  the  crown.  Expired  leases  by  the  crown  of 
lands  or  mines,  tendered  in  evidence  as  acts  of  ownership  by  the  crown, 
are  so  proveable  by  examined  copies,  although  the  originals  may  not  have 
been  inrolled  within  six  months  after  their  execution,  pursuant  to  the  sta- 
tute  10  Geo.  4,  c.  50,  s.  eZ,  (Doe  d.  Will.  4  v.  Roberts^  IS  Mees.  &  W. 
520.) 

But  though  the  crown  was  not  bound  by  the  statute  of  limitations,  yet  a 
grant  from  it  may  be  presumed  from  great  length  of  possession,  not  because 
the  court  really  thinks  a  grant  has  been  made,  because  it  is  not  probable  a 
grant  should  have  existed  without  its  being  upon  record ;  but  they  presume 
the  fact  for  the  purpose  and  from  a  principle  of  quieting  the  possession. 
{Corporation  qf  Hull  v.  Homer,  Cowp.  102,  215.)  Thus  granU  from  the 
crown  of  markets  and  the  like,  after  an  uninterrupted  enjoyment  of  twenty 
years,  (11  East,  419.)  have  been  presumed.  So  an  enfranchisement  of  a 
copyhold  may,  upon  sufficient  evidence,  be  presumed  against  the  crown. 
{Roe  6.  Johnson  v.  Ireland,  11  East,  280.)  So  where  the  title  of  a  family  to 
an  advowson  was  evidenced  by  deeds  and  conveyances  for  a  period  of 
nearly  140  years,  and  there  had  been  three  presentations  by  them  and 
none  by  the  crown,  it  was  held,  that  a  grant  from  the  crown  might  be  pre-* 
sumed.     (Gibson  v.  Clark,  1  Jac.  &  Walk.  159.     See  3  T.  R.  158.) 

King  Charles  1,  by  letters  patent,  granted  certain  mills,  &C.,  subject  to 
a  fee- farm  rent,  with  a  proviso,  that  if  the  mills  should  at  any  time  thereafter 
be  in  decay,  &c.,  his  majesty  and  his  successors  should  have  a  right  of  re- 
entry. Subsequently,  under  the  provisions  of  22  Car.  2,  c.  6,  the  fee-farm 
rent  was  sold.  It  did  not  appear  that  the  right  of  re-entry  had. ever  been 
specially  granted  or  released.  It  was  held  that,  having  regard  to  the  sale 
of  the  fee-farm  rent,  no  right  of  re-entry  capable  of  being  enforced  re- 
roained  in  the  crown ;  and  that  such  right  did  not  pass  to  the  purchaser 
of  the  rent.  (Flower  v.  Hartopp,  12  Law  J.,  N.  S.,  Ch.  507 ;  7  )ur.  613.) 
In  a  case  where  Charles  1  had  granted  tlie  soil  between  high  and  low  water 
marks  along  the  coast  of  the  county  of  Southampton,  but  no  possession  had 
been  taken  of  the  spot  in  question  under  the  grant  until  1734,  the  crown 
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having  remained  in  possession  for  upwards  of  150  years  after  the  grant,    9^4  H'ill.  4, 
this  was  held  to  create  a  presumption  against  it,  and  the  parties  not  having      c.  27,  «.  1. 

been  in  possession  more  than  nineteen  or  twenty  years,  no  title  was  gained         ' 

by  adverse  possession  against  the  crown.    {Parmeter  and  others  y.  Attorney' 
General,  1  Dow.  316.) 

Enjoyment  of  property  for  110  years  by  a  parish,  although  no  conveyance 
appeared  in  eyidence,  was  held  to  be  conclusive  proof  of  ownership  against 
purchasers  from  the  crown,  relying  upon  a  parliamentary  survey  and  the 
court  rolls  of  a  manor,  to  show  that  the  right  to  the  property  had  for- 
roerly  been  in  the  crown.  {Attorney- General  v.  Lord  Hotham,  1  Turn.  & 
Russ.  210.)  But  although  grants  on  record  have  been  presumed,  there  seems 
to  be  no  instance  of  the  presumption  of  an  inrolment  of  a  deed  which  was 
made  essential  by  sUtute..  {Doe  v.  Waterton,  3  B.  A:  Aid.  149,  151 ;  Wright 
▼.  Smytkiety  10  East,  409.)  It  might  be  otherwise  if  some  foundation  were 
laid  for  raising  a  presumption  by  showing  that  there  was  a  chasm  in  the 
records  correspondmg  with  the  date  of  the  supposed  conveyance.  {Allen  ▼. 
Walker,  \  Jac  &  Walk.  619.)  The  registry  of  a  deed  of  lands  in  a  register 
county  will  not  be  presumed.  (2)oed.  Beauland  v.  Hirtt,  11  Price,  475. 
See  Attorney-General  v.  Ewelme  Hospital,  17  Beav.  366.)  An  inrolment  of 
a  tithe  award  was  presumed  where  the  usage  of  paying  tithe  was  shown. 
{MacdoHgall  v.  Furrier,  2  Dow  &  CI.  135,  cited  8  Q.  B.  580.)  An  objection 
to  a  utie  that  two  fee-farm  rents,  created  by  letters  patent  by  James  1,  were 
not  shown  to  have  been  extinguished,  was  overruled,  it  being  proved  that 
no  claim  had  been  made  by  the  crown  of  the  rent  from  the  year  1706,  and 
no  proof  of  any  previous  claim.  {Simpson  v.  Gutteridge,  1  Madd.  609.) 
It  seems  that  where  port  duties  are  claimed  under  a  grant  from  the  crown, 
which  appears  from  the  evidence  to  be  inrolled,  but  which  is  not  produced 
by  the  plaintiff,  the  jury  ought  not  to  be  directed  to  presume  such  grant 
upon  mere  evidence  of  usage.  {Brune  v.  Thompson,  4  Q.  B.  543.)  Upon  the 
dicta  of  certain  judges,  that  even  an  act  of  parliament  might  be  presumed, 
if  necessary,  in  support  of  an  ancient  usage,  it  was  observed  by  Lord  Den- 
man,  C.  J.,  even  such  a  strong  presumption  might  not  be  unreasonable,  where 
the  usage  has  been  such  as  nothing  but  an  act  of  parliament  could  legalize, 
and  has  prevailed  in  those  obscure  ages,  in  which  not  only  the  records  of 
parliament  may  have  been  negligently  kept,  but  even  the  form  of  parliament 
Itself  is  scarcely  to  be  discerned.  But  no  judge  would  venture  to  direct  a 
jury  that  they  could  affirm  the  passing  of  an  act  of  parliament  within  the 
last  250  years,  on  an  important  subject  of  the  most  general  interest,  of 
which  no  vestige  can  be  found  on  the  parliament  roll,  in  the  journals  of 
either  house  of  parliament,  in  any  records  of  the  courts  of  law,  in  the  nume- 
rous treatises  of  enlightened  authors,  devoting  unwearied  industry  and  the 
greatest  accuracy  on  similar  inquiries,  or  in  the  history  of  the  country.  {Reg. 
V.  Chapter  qf  Exeter,  12  Ad.  &  E.  532,  533.)  By  sut  3  &  4  Will.  4,  c.  99, 
ss.  12,  13,  quit  rents  and  other  rents  payable  to  the  crown  in  respect  of  any 
honors,  manors,  lands,  and  hereditaments  in  England  or  Wales,  are  placed 
under  the  management  of  the  Commissioners  of  Woods  and  Forests  and 
Land  Revenues,  and  the  Lord  High  Treasurer,  or  the  Commissioners  of 
the  Treasury,  are  empowered,  by  warrant  under  his  or  their  hands,  to  remit, 
release  or  discharge  all  or  any  of  the  same  rents,  and  the  arrears  thereof. 
(See  10  Geo.  4,  c.  50;  2  Will.  4,  c.  1.) 

On  the  construction  of  the  stat  48  Geo.  8,  c.  27»  for  confirming  defective 
titles  in  Ireland,  and  limiting  the  right  of  the  crown  to  sue,  see  Tuthill  v. 
Rogers,  6  It.  Eq.  R.  429. 
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8  4-4  wm.  4,  ,  „ 

c.  27,  #.  2.      II.  Period  of  Limitation  fixed,  and  when  Right  first 

ACCRUES. 

Twenty  Years. 

2.  After  the  thirt^-firet  day  of  December^  one  thousand 
eight  hundred  and  thirty-three,  no  person  shall  make  an  entrj 
or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but 
within  twenty  years  next  after  the  time  at  which  the  right  to 
make  such  entry  or  distress,  or  to  bring  such  action,  shall  have 
first  accrued  to  some  person  through  whom  he  claims,  or  if 
such  right  shall  not  have  accrued  to  any  person  through  whom 
he  claims,  then  within  twenty  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring  such  ac- 
tion, shall  have  first  accrued  to  the  person  making  or  bringing 
the  same  (/). 

(/)  The  effect  of  this  lection  is  to  pat  an  end  to  all  qoestiont  and  dis- 
cuisious  whether  the  possession  of  the  lands,  &c.»  be  adverse  or  not.  and 
if  one  party  has  been  in  the  actual  possession  for  twenty  years,  whether 
adversely  or  not,  the  claimant,  whose  original  right  of  entry  accrued 
above  twenty  years  before  bringing  the  ejectment,  is  barred  by  this  section. 
(CidUy  V.  Dm  d.  Ta^lonon^  8  P.  &  Dav.  548;  11  Ad.  &  Ell.  1008.) 
What  is  adverse  possession  hss  ygngmllv  uo  operation  except  with  regard 
to  the  15th  section.  Sir  £.  Sugden,  L.  C^  said,  **  Under  the  new  act  pos- 
session  gives  the  right,  and  not  only  gives  the  right,  but  transfers  the 
esUte.  All  former  sUtutes  barred  the  remedy,  but  did  not  bar  the  estate ; 
the^  did  not  create  an  estate,  although  they  enabled  the  party  to  hold 
against  all  the  world.  But  the  new  statute  in  point  of  foct  gives  the  estate, 
to  recover  which  the  remedy  is  barred,  for  it  bars  the  remedy  and  binds 
the  estate;  and  if  the  five  years  have  elapsed  under  the  15th  section—if  , 
the  possession  was  what  was  called  adverse,  because  possession  would  give 
a  good  title  under  the  act,  unless  the  party  could  bring  his  case  within 
some  of  the  exceptions  in  the  subsequent  section — the  estate  is  transferred, 
and  the  remedy  is  barred.'*  {Incorporated  Society  v.  Richards,  1  Connor  &  L. 
84,  85;   1  D.  &  War.  289.) 

It  is  perfectly  settled,  that  adverse  possession  is  no  longer  necessary  in 
the  sense  in  which  it  was  formerly  used,  but  that  mere  possession  may  be 
and  is  sufficient  under  many  circumstances  to  give  a  title  adversely  ;  and 
although,  perhaps,  now,  no  better  expression  than  adverse  possession  can 
be  used,  yet  it  is  not  adverse  in  the  sense  in  which  that  phrase  was  used 
before  this  act  was  passed.  (DeoM  </  Ely  v.  BUes,  2  De  G.,  M.  &  G.  476, 
477.    See  poet,  p.  159.) 

Lord  Detmau,  C.  J.,  said,  **  We  are  all  clearly  of  opinion  that  the  2nd  and 
3rd  sections  of  the  sut.  8  &  4  Will.  4,  c.  27,  have  done  away  with  the 
doctrine  of  non-adverse  possession ;  and  except  in  cases  falling  within  the 
15th  section  of  the  act  (see  post)^  the  question  is,  whether  twenty  years 
have  elapsed  since  the  right  accrued,  whatever  be  the  nature  of  the  posses- 
sion." (Nepean  v.  Doe  d.  Knight,  2  Mees.  &  W.  911.  See  Doe  d.  Higgin- 
botham  V.  Barton,  3  P.  &  Dav.  198;  Jack  v.  Walsh,  4  Ir.  L.  R.  254.)  In 
the  former  case  the  plaintiff  claimed  as  grantee  in  reversion  of  a  copyhold 
estate  on  the  death  of  A^  who  went  to  America  in  the  latter  part  of  the 
year  1806,  or  early  in  1807,  and  the  last  account  that  was  heard  of  him  was 
by  a  letter  written  by  him  from  Charleston,  which  was  received  in  May, 
1807.  The  declaration  in  ejectment  was  served  on  tlie  18th  January,  18S9, 
and  it  was  not  shown  that  this  was  within  twenty  years  after  the  death  of  A. 
The  verdict  which  was  found  for  the  plaintiff  was  set  aside.  As  to  the  pre- 
sumption of  the  death  of  a  party  who  has  not  been  heard  of  for  several 
years,  ueepost,  s.  16,  note. 

In  1788,  estates  were  settled  by  marriage  settlement  to  the  use  of  the 
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wife  for  life,  with  remainder  to  her  issue  in  tail,  with  remainder  to  the    8^4  WilL  4, 
settlor  (whose  heiress  at  law  she  was)  in  fee.    In  1818,  hy  deeds  to  which       c.  27,  *.  2. 

the  husbuid  and  wife  and  their  only  son,  R.  G.,  were  parties,  and  by  a  ' 

recovery  suffered  in  pursuance  thereof,  the  esUtes  were  limited  to  the  use 
of  the  husband  for  life,  remainder  to  the  wife  for  life,  remainder  to  R.  O. 
the  son  for  life,  remainder  to  his  issue  in  tail,  remainder  to  J.  F.  his  sister 
for  life,  with  other  remainders  over.  The  husband  died  in  1819,  the  wife  in 
1822,  and  R.  O.  in  1828 :  it  was  held,  that,  inasmuch  as  the  estate  of  J.  F. 
was  carved  out  of  the  estate  by  R.  G.,  she  had  the  same  period  for  bringing 
an  ejectment  in  respect  of  any  estates  comprised  in  the  above  deeds,  as  he 
would  have  had  if  he  had  continued  alive,  viz.  twenty  years  from  the  year 
1822,  when  his  remainder  came  into  possession.  The  effect  of  the  deed  of 
1818,  and  of  recovery  was  to  bar  all  remainders  over,  and  to  create  new 
estates  out  of  his  estate  tail.  {Do€  d.  Curxm  v.  Edmonds,  6  Mees.  &  W. 
29£.) 

By  this  act  the  right  of  entry  is  taken  away,  unless  an  entry  be  made 
within  twenty  years  of  the  right  first  accruing  where  the  party  is  not 
entitled  to  the  benefit  of  the  15th  section,  which  has  now  generally  ceased 
to  operate.  (Hohtes  v.  Newlandi,  11  Ad.  &  £1L  44;  3  P.  &  Dav.  128; 
Nnolamds  v.  HokmeM,  8  Q.  B.  679.) 

A.,  being  tenant  for  life  of  a  copyhold  estate,  and  B.  his  daughter  tenant 
in  tail  in  remainder,  joined  in  a  recovery  in  1778,  and  A.  surrendered  to 
the  use  of  himself  for  life,  remainder  to  the  right  heirs  of  the  survUfor, 
A.  and  B.  shortly  afterwards  surrendered  to  a  bondjlde  purchaser  in  fee.  B. 
having  become  the  survivor  died  without  having  made  any  further  sur- 
render. On  an  ejectment  by  her  heir-at-law  within  twenty  years  after  her 
death,  it  was  held,  that  the  statute  of  limitations  did  not  apply,  inasmuch  as 
B.'s  life  estate  passed  to  the  purchaser ;  B.  therefore  could  not  enter,  and, 
as  the  contingent  remainder  could  not  pass  by  the  surrender,  {Doe  v.  Tom- 
kine,  1 1  East,  185 ;  Doe  v.  Wilson,  4  B.  8c  Aid.  808,)  the  heir-at-law  had  no 
right  of  entry  until  B.'s  death.  {Doe  d.  Bcnsrstock  v.  Roife,  8  Nev.  8c  P. 
648;  8  Ad.  &  £11.  650.) 

Where  a  lessor  permits  his  lessee,  during  the  continuance  of  the  leases, 
to  pay  no  rent  for  twenty  years,  the  lessor  is  not  therefore  barred  by  the 
Stat.  8  8c  4  WilL  4,  c.  27,  s.  2,  from  recovering  the  premises  in  ejectment, 
but  the  case  comes  within  the  latter  branch  of  the  third  section.  {Doe  d. 
DoMjf  V.  Oxenham,  7  Mees.  8c  W.  181.    See  post,) 

Where  a  landlord  had  set  apart  a  portion  of  his  property,  and  built  a 
•chocdhouse  upon  it»  and  appointed  a  schoolmaster,  who  was  paid  an  annual 
stipend  by  the  landlord,  and  was  also  paid  by  subscription  and  by  the 
scholars,  and  the  schoolmaster  was  permitted  to  occupy  these  premises  for 
the  purpose  of  the  school :  it  was  held,  that  such  occupation  for  upwards  of 
twenty  years  did  not  give  the  schoolmaster  an  adverse  right  against  the 
landlord ;  for  his  occupation  was  the  occupation  of  the  landlord,  he  being 
in  the  situation  of  a  servant.  (Lessee  qf  Moore  v.  Doherty,  5  Ir.  L.  R. 
449.) 

The  2nd  section  of  the  act,  taken  in  connection  with  the  12th,  applies  to 
coparceners,  joint-tenants,  and  tenants  in  common,  so  as  to  make  their  pos- 
session separate  from  the  time  when  the  act  came  into  operation.  {CuUey  v. 
Doe  d.  Tayhrson,  8  P.  8c  Dav.  550 ;  11  Ad.  8c  £11. 1008  ;  Woodr^e  v.  Doe 
d.  Dmmell,  15  Mees.  &  W.  769.) 

A.  was  possessed  of  lands  for  more  than  twenty  years,  and  died  in  1817. 
His  widow  had  possession  from  that  time  until  her  death  in  1838.  B.  was 
the  eldest  son  of  A.  and  his  wife.  It  was  held,  that  although  B.  could  not 
recover  in  ejectment  as  the  heir  of  his  father,  because  more  than  twenty 
years  had  elapsed  from  the  death  of  his  father,  yet  that  the  jury  might  infer 
that  the  property  belonged  to  B.'s  mother,  and  survived  to  her  on  the  death 
of  his  father,  and  descended  to  B.  as  heir,  on  her  death  in  1838.  {Doe  d. 
Bonnet  v.  Long,  9  Carr.  &,  P.  778.) 

A  plaintiff  admitted  to  be  in  possession  and  seeking  to  displace  the  title 
under  which  the  defendants  claim,  on  the  ground  that  it  is  barred  by  the 
8  &  4  Will.  4,  c  27.  s.  2,  need  not  show  what  that  title  was  and  how  it  was 
barred ;  but  a  general  allegation,  so  as  to  bring  the  case  within  that  section, 
is  sufficient.      In  trespass  nuare  elausum  /regit,  the  defendant  pleaded 
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S  .f-  4  VilL  4,    specially,  deducing  title  to  the  lucm*  in  quo  under  an  inclosure  act  in  J.  S^ 
c  27,  «.  2.        and  alleging  that  J.  S.  thereupon  became  and  continued  possessed  thereof, 

until  just  before  the  time  when,  &c.,  and  the  defendant  then  justiOed  the 

trespasses  as  the  servant  of  J.  S.  and  by  his  command.      The  plaintiff 
replied,  that  the  defendant  entered  and  committed  the  trespasses  after  the 
passing  of  the  Limitation  Act,  3  &  4  Will.  4,  c.  27 ;  that  the  entry  was 
made  to  recover  the  close  in  which,  &c. ;  and  that  the  right  to  make  such 
entry  did  not  first  accrue  to  J.  S.,  or  to  the  defendant,  or  any  person  through 
whom  J.  8.  or  the  defendant  claimed,  within  twenty  years  next  before  such 
entry.     It  was  held  good,  on  special  demurrer,  and  that  it  was  not  neces- 
sary to  set  forth  the  particular  mode  in  which  the  estate  of  J.  S.,  or  the 
party  through  whom  he  claimed,  had  determined.    {Jones  v.  Jones,  16  M.  & 
W.  699.) 
An  annnlty  under       Since  this  statute  a  distress  or  action  for  an  annuity  accruing  by  will  must 
a  will  within  the     be  resorted  to  within  twenty  years  from  the  death  of  the  testator.     It  ap- 
^^  peared  that  John  Salter,  the  father  of  the  defendant  of  that  name,  bv  his  will 

duly  made  and  published,  devised  the  property  therein  mentioned  to  trus* 
tees,  to  the  intent  that  they  should,  out  of  the  rents  and  profiu,  pay  to  John 
Salter,  the  defendant,  during  the  term  of  his  natural  life,  an  annuity  or  clear 
yearly  rent  of  30/.,  by  four  quarterly  payments,  to  commence  on  the  first 
quarterly  day  of  payment  after  his  decease ;  with  a  power  of  distress,  if  the 
annuity  should  be  in  arrear  for  twenty  days  next  after  any  quarterly  dny  of 
payment.  That  the  testator  died  in  1804,  without  having  revoked  or  altered 
his  will;  and  that,  on  the  I7th  March,  1835,  the  defendants  distrained  for 
870/.  for  twenty  nine  years*  arrears  of  the  annuity,  ending  at  Christmas, 
1834.  It  appeared  that  the  right  to  make  a  distress  for  the  annuity  first 
accrued  to  John  Salter,  the  son,  on  the  expiration  of  the  twenty  days  next 
after  the  first  quarterly  payment  subsequent  to  the  testator's  death,  that  is, 
at  the  very  latest,  some  time  in  April,  1805.  It  also  appeared  that  there 
was  no  payment  or  receipt  of  the  annuity  by  the  defendant  Salter  before  the 
distress  was  put  in  in  March,  1835,  for  it  was  for  the  whole  of  the  arrears 
since  the  testator's  death.  The  second  issue  on  the  case  arose  upon  a  plea 
in  bar,  framed  upon  the  second  section  of  stat.  3  &  4  Will.  4,  c.  27.  The 
facts  brought  the  case  within  the  second  section,  unless  the  third  section 
did  in  terms  exclude  from  the  operation  of  the  second  the  claim  of  any 
person  whose  right  to  a  rent  is  derived  under  a  will,  by  reason  of  the  words 
James  Y.  Salter,  "other  than  a  will"  in  the  third  section  (post).  The  court,  in  the  first 
instance,  expressed  an  opinion  that  the  case  was  excluded  from  the  openu 
tion  of  the  second  section,  by  reason  of  its  not  being  comprehended  within 
the  third,  which  third  section  was  thought  to  contain  an  enumeration  of  the 
instances  to  which  only  the  second  section  could  be  held  to  be  applicable] 
and  the  court  held  that  the  annuitant  was  not  barred  by  the  lapse  of  twenty 
years,  and  the  non-payment  of  the  annuity.  {James  v.  Salter^  2  Bing.  N.  C. 
505.)  Upon  further  consideration,  the  court  changed  their  former  opinion. 
Tindal,  C.  J.,  in  giving  judgment,  said,  **that  the  case  must  have  been 
governed  by  the  second  section,  if  that  section  had  stood  alone,  cannot 
be  doubted;  and  upon  a  more  close  examination  of  the  third  section, 
the  object  and  intent  of  it  seems  to  us  to  be  no  more  than  this:  to 
explain  and  give  a  construction  to  the  enactment  contained  in  the 
second  clause,  as  to  '  the  time  at  which  the  right  to  make  a  distress  for  any 
rent  shall  be  deemed  to  have  first  accrued,'  in  those  cases  only  in  which 
doubt  or  difficulty  might  occur ;  leaving  every  case  which  plainly  falls 
within  the  general  words  of  the  second  section,  but  it  is  not  included 
amongst  the  instances  given  by  the  third,  to  be  governed  by  the  operation 
of  the  second.  Many  reasons  concur  to  show  that  such  must  be  the  ju«t 
construction  of  the  act.  In  the  first  place,  if  it  had  been  intended  that  the 
third  section  should  limit  the  application  of  the  second  to  those  cases,  and 
those  only,  which  are  enumerated  in  the  third,  it  might  justly  have  been 
expected  that  words  would  have  been  employed  to  express  clearly  and  dis* 
tinctly  such  an  intention.  But  in  this  section  there  are  no  words  that  can 
be  said  directly  to  exclude  all  instances,  except  those  enumerated  in  the 
third  section.  Again,  if  the  words  *  granted  by  any  instrument  other  than 
by  will,'  were  to  be  held  to  prevent  the  application  of  the  statutory  limita- 
tion of  twenty  years  to  claims  of  land  or  rent  granted  by  will,  it  would  be  at 
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direct  variance  with  other  parts  of  the  statute ;  for  instance,  in  the  third  S  ^  4  Will,  4, 
section  immediately  following  that  now  under  consideration,  which  provides  c.  27,  t.  2. 
for  cases  of  claims  in  respect  of  estates  in  reversion  or  remainder, '  or  other  >— — — . 
fiiture  estates  or  interests '  is  large  enough  to  comprehend,  and  would  com  • 
prehend,  all  executory  devises  ;  and  again,  section  forty  expressly  provides 
for  the  case  of  any  legacy.  And  indeed  the  words,  *  by  any  instrument 
other  than  by  will,'  carry  the  matter  no  further  than  if  the  third  section  had 
proceeded  by  attempting  to  enumerate  every  species  of  instrument  by  which 
an  estate  in  land  or  rent  could  have  been  granted,  and  had  omitted  to 
mention  a  will,  in  which  case  the  only  inference  that  could  be  drawn  from 
such  omission  would  have  been,  that  the  case,  not  being  enumerated  in  the 
third  section,  fell  back  upon  the  general  provision  contained  in  the  second. 
Indeed,  unless  this  is  held  to  he  the  true  construction,  the  case  which  is  likely 
to  occur  perhaps  with  the  most  frequency,  viz.  the  devise  of  an  estate  in 
possession  in  land,  or  of  an  estate  in  possession  in  a  rent-charge  first  created 
by  the  will,  would  be  altogether  unprovided  for  by  the  statute.  For  the 
third  class  of  instances,  enumerated  in  section  three,  describes  the  grant  to 
be  '  by  a  person  being,  in  respect  of  the  same  estate  or  interest,  in  the  pos- 
session or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the  rent,'  a 
description  which  can  neither  apply  to  the  case  of  a  devise  of  a  particular 
estate  in  land,  or  of  a  newly-created  rent ;  for  the  devisor,  who  has  by  his 
will  carved  an  estate  in  land  out  of  the  estate  whereof  he  was  seised,  can 
never  be  said  to  have  been  possessed  in  respect  of  the  same  estate  or 
interest  as  that  claimed  by  the  devisee;  still  less  can  the  devisor,  who 
creates  a  new  rent-charge  by  his  will,  be  raid  to  have  been  in  the  receipt  of 
his  rent.  The  case  therefore  under  discussion,  not  fiEilling  within  the  third 
section,  but  falling  within  the  clear  and  unambiguous  terms  of  the  second, 
we  hold  to  be  governed  thereby ;  that  the  claim  and  title  of  the  defendant 
Salter  to  the  annuity  is  barred  by  the  lapse  of  twenty  years  since  his  right 
to  distrain  first  accnied ;  and  that  the  verdict  upon  the  second  issue  must 
be  entered  for  the  plaintiff."  {James  v.  Salter,  8  Bing.  N.  C.  544 ;  see  pp. 
55^—555  ;  4  Scott,  168 ;  5  Dowl.  P.  C.  496.) 

In  Paget  v.  Foley,  2  Bing.  N.  R.  679 :  3  Scott,  185 ;  Tindal,  C.  J.,  said, 
**  This  statute  was  proposed  to  include  other  rents  of  the  same  nature  as 
those  to  which  the  act,  according  to  its  title  and  preamble,  was  intended  to 
apply,  rather  than  to  conventional  rents  reserved  on  a  lease."  It  was  not 
necessary,  however,  to  decide  the  point  in  that  case,  for  the  reason  which 
will  hereafter  appear.  (See  post.)  The  Real  Property  Commissioners 
seem  also  to  have  contemplated  an  assimilation  of  limitation  for  land  and 
all  rents,  other  than  conventionary  renu  between  landlord  and  tenant.  (See 
1  Real  Prop.  Rep.  p.  50.) 

The  word  "rent"  in  the  second  section  of  the  act  does  not  include  rents  The  word  "rent" 
reserved  on  leases  for  years,  but  is  confined  to  rents  existing  as  an  in-  j"  the  2nd  lectioa 

heriunce  distinct  from  the  land,  and  for  which  before  the  statute  the  party  !if^iwJj„ 
......  ..  .  .  .*«.  ca»e»  wncre  an 

entitled  might  have  had  an  assize,  such  as  ancient  rents  service,  fee-farm  esute  in  the  rent 
rents,  or  the  like.  is  claimed. 

In  an  action  of  replevin  for  taking  the  goods  of  the  plaintiff  in  his 
dwelling-house  at  K.,  it  appeared  by  the  pleadings,  that  in  the  year  1764, 
D.  B.,  being  seised  in  fee  of  the  land  on  which  the  house  in  question  was 
afterwards  built,  demised  the  same  on  a  building  lease  for  a  term  of  ninety- 
nine  years  at  an  annual  rent  of  25/.,  payable  on  the  four  usual  days  of  pay- 
ment, and  it  further  appeared  that  on  the  13th  day  of  June,  1886,  the  rever- 
sion expectant  on  the  determination  of  the  term  became,  after  various  mesne 
assignments,  vested  in  W.  P.  in  fee.  The  defendant  in  replevin  made  cog- 
nizance as  the  bailiff  of  W.  P.,  and  justified  the  taking  as  a  distress  for  the 
three  years  and  three  quarters  of  a  year's  rent  due  at  Lady-day,  1840,  being 
the  rent  accrued  due  subsequently  to  the  time  when  W.  P.  had  acquired 
the  reversion.  To  this  cognizance  the  plaintiff  pleaded  in  bar,  that  for  a 
period  of  more  than  twenty  years  before  any  of  the  rent  in  question  had 
become  due,  the  parties  entitled  to  the  reversion,  and  through  whom  the 
said  W.  P.  claimed,  had  discontinued  the  receipt  of  the  rent  reserved  by 
the  original  lease,  and  that  during  that  period  no  rent  had  been  paid  or 
received.    To  this  plea  there  was  a  demurrer,  and  the  question  for  the 
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94-4  WUt,  4k    decision  of  the  court  was,  whether  the  plea  in  bar  did  or  did  not  ditclote  a 
c.  27,  «.  2.       good  defence  to  the  claim  of  rent  on  the  part  of  W.  P. 
X  OrantrTEUisi  '^^  question  turned  entirely  on  the  construction  of  the  stmt.  S  &  4 

" ' *      Will.  4,  c.  27,  and  mainly  on  the  2nd  section  and  the  first  branch  of  the 

3rd  section.  On  the  part  of  the  plaintiff  it  is  contended,  that  his  case 
comes  expressly  within  the  provisions  of  the  act  W.  P.,  he  says,  derivea 
title  to  the  rent  claimed  through  several  persons  named  in  the  8rd  cogni- 
lance  of  the  defendant,  who  were  successively  the  owners  in  fee  of  the 
reversion  eyj>ectant  on  the  termination  of  the  leaae;  and  those  persoiis 
being  so  entitled  to  the  reversion  discontinued  the  receipt  of  the  rent  for  a 
periMl  of  more  than  twenty  years  next  before  the  time  when  any  of  the  rent 
distrained  for  became  due,  during  which  period  no  rent  has  been  paid  or 
received,  and  this  the  plaintiff  contends  is  precisely  within  the  letter  and 
spirit  of  the  statute.  The  defendant,  on  the  other  hand,  contends  that  this 
is  not  a  ease  within  the  statute  at  all.  He  contends  that  the  word  "  rent  '* 
in  the  2nd  section  of  the  statute,  cannot  be  taken  as  having  any  reference 
to  rents  such  as  that  now  in  question,  namely,  rents  reserved  on  leases  for 
years  by  contract  between  the  parties,  as  the  conventional  equivalent  for 
the  right  of  occupation,  but  must  be  confined  to  rents  existing  as  an  inherit- 
ance distinct  from  the  land,  and  for  which  before  the  sutute  the  party 
entitled  might  have  had  an  assize,  such  as  ancient  rents  service,  fee-farm 
rents,  or  the  like.  We  accede  to  this  latter  view  of  the  case.  In  order  to 
come  to  a  just  conclusion  as  to  the  meaning  of  the  word  **  rent,"  as  used  in 
the  two  sections  to  which  we  have  referred^  it  is  important  first  to  consider 
what  is  the  meaning  of  the  word  "  recover,"  as  used  in  the  2nd  section. 
The  enactment  is,  that  no  person  shall  make  an  entry  or  distress,  or  bring 
an  action  to  "recover"  anv  land  or  rent  but  within  twenty  years,  &c. 
Now,  so  far  as  relates  to  land,  the  word  *'  recover  "  in  this  passage  clearly 
means  the  same  thing  as  "  obtain  possession  or  seisin  of."  The  clause 
assumes  one  party  to  t^  in  wron^l  seisin  or  possession  of  land  to  which 
another  has  the  right,  and  then  limits  the  time  within  which  the  right  must 
be  asserted.  If  such  be  the  meaning  of  the  word  **  recover,"  when  lued  with 
reference  to  one  of  its  objects,  "  land,"  it  is  very  reasonable  to  suppose  that 
the  legislature  intended  it  to  have  the  same  meaning  in  respect  to  the  other 
object,  *'  rent."  It  is  true,  indeed,  that,  with  respect  to  an  incorporeal  here- 
ditament, like  rent,  there  cannot  be  strictly  any  wrongful  adverse  seisin  or 
possession  by  another.  If  A.  claims  and  receives  the  rent  due  to  B.,  B. 
has  still  the  same  right  against  the  terre-tenant  as  if  no  payment  had  been 
made  to  A.  The  receipt  of  rent  by  A.  is  not  inconsistent  with  a  similar 
receipt  by  B.,  as  the  possession  of  land  by  A.  is  necessarily  inconsistent 
with  possession  of  the  same  land  by  B.  But  still,  before  the  passing  of  this 
act  a  party  seised  of  rents,  whether  rents  service,  rents  charge,  or  rents 
seek,  might,  in  case  the  rent  was  paid  to  another  or  withheld  from  him,  con- 
sider himself,  if  he  thought  fit,  as  being  disseised  of  such  rent.  And  a 
party  electing  to  consider  himself  so  disseised  might  have  the  same  remedy 
by  an  assize  to  recover  seisin  of  his  rent,  as  a  party  disseised  of  land  might 
have  to  recover  seisin  of  his  land.  The  judgment  in  each  case  was  the 
same,  quod  recttperit  teishutm,  and  in  each  case  the  party  was  entitled  to  a 
writ  of  habere  faeioM  teirinam,  which,  in  case  of  a  recovery  of  rent,  was 
executed  by  the  sheriff  delivering  to  the  plaintiff  an  ox  or  other  chattel  on 
the  land  in  lieu  of  execution,  (Vin.  Abr.  Assize,  B.  b.  12,  Seisin,  a  7,)  and 
in  case  of  a  subsequent  withholding  of  rent,  the  party  aggrieved  might  have 
his  writ  of  redisseisin  with  all  its  consequences,  as  in  the  case  of  a  subse- 
quent disseisin  of  lands  or  houses.  (Reg.  Br.  206.)  Now  we  are  of  opinion 
that  it  is  to  this  sort  of  recovery  only  that  the  2nd  section  of  the  statute  has 
reference ;  for  such  is  clearly  the  meaning  of  the  word  "  recover "  when 
used  with  reference  to  land,  and  the  plain  gprammatical  construction  requires 
us  to  give  it  the  same  meaning  when  applied  to  rent,  unless,  which  is  not 
the  case  here,  some  manifest  absurdity  or  inconvenience  should  result  from 
our  so  doing.  It  follows  from  hence,  as  a  matter  of  course,  that  the  word 
'*  rent "  in  the  2nd  section  must  necessarily  be  confined  to  rent,  which  might 
in  its  nature  have  been  the  object  of  such  a  recovery,  and  this  certainly 
does  not  include  the  rent  reserved  on  common  leases  for  years.    According 
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to  our  Tiew  of  this  case,  therefore,  eyen  if  the  2nd  section  had  stood  alone,    8^4  WUl.  4» 
we  should  have  been  of  opinion  that  the  pleas  in  bar  afforded  no  answer  to      c.  27,  «.  2. 
the  defendant's  cognizance,  and  consequently  that  he  was  entitled  to  judg-  — ^r— - — 

ment  in  his  favour.     But  we  think  it  right  to  add  that  the  correctness  of  the  ^' 

construction  we  put  oo  the  2nd  section  appears  to  us  to  be  strongly  confirmed 
by  the  subsequent  parts  of  the  statute.  In  the  8rd  and  some  other  sections, 
the  act  proceeds  to  define  the  time,  in  most,  though  (as  is  noticed  by  Lord 
C.  J.  Tindal  in  the  case  o(  James  ▼.  Salter^  3  Bine.  N.  C.  563,  ante,  p.  152) 
not  in  all  possible  cases,  at  which  the  right  to  make  a  distress  for  the  pur- 
pose of  recovering  any  rent  shall  be  deemed  to  have  first  accrued  to  the 
party  making  the  same.  The  first  case  put  is  that  of  a  party  who  has  him- 
self, in  respect  of  the  estate  or  interest  claimed,  been  in  possession  of  the 
rent,  and  who  afterwards  has  been  dispossessed  or  has  discontinued  the 
receipt  of  the  rent  The  estate  or  interest  claimed  must,  according  to  the 
oontext,  mean  the  estate  or  interest  claimed  in  the  rent,  and  not  in  the  lands 
out  of  which  the  rent  issues.  Now  a  person  entitled  to  the  rent  reserved  on 
a  common  lease  for  years  has  no  estate  in  the  rent  at  all.  (See  Present  ▼. 
Bmteher,  3  B.  &  Ad.  849,  ante,  p.  143.)  He  is  entitled  to  the  rent,  when  it 
from  time  to  time  becomes  due,  as  being  an  incident  to  his  reversion,  and 
not  because  he  has  any  estate  in  the  rent  itselfl  He  is  himself  the  free- 
bolder  of  the  land,  and  can  therefore  have  no  estate  in  rent  issuing  out  of 
the  land.  The  word  **  interest "  indeed  is  of  so  large  and  comprehensive  a 
nature  as,  perhaps,  to  embrace  the  right  which  the  reversioner  has  in  the 
rent  as  incident  to  his  reversion ;  still  that  interest  can  in  no  fair  sense  be 
described  as  the  interest  claimed.  What  is  claimed  by  a  hindlord  distrain- 
ing for  rent  on  a  common  lease  for  years  is  the  amount  of  the  arrears, 
whoUy  irrespective  of  the  ezteqt  of  his  estate  or  interest  in  the  reversion, 
•8  an  incident  to  which  the  right  to  those  arrears  has  accrued.  What  he 
"recovers  **  by  his  distress  is  the  amount  due  for  arrears  of  rent,  and  will  be 
the  same  whether  he  is  tenant  in  fee  simple,  tenant  for  life,  or  tenant  for 
years.  The  statute  in  this  branch  of  section  3  clearly  looks  to  the  party 
recovering  the  same  estate  or  interest  of  which  he  was  previously  possessed, 
and  of  wluch  he  had  been  dispossessed,  and  this  is  altogether  inapplicable 
to  a  distress  for  rent  incident  to  a  reversion  expectant  on  a  common  lease 
for  years.  Indeed  this  very  distinction  appears  to  have  been  contemplated 
by  the  legislature  in  this  act,  for  by  the  42nd  section  a  limit  is  imposed  as 
to  the  number  of  years'  arrears  for  which  a  party  entitled  to  rent  may  dis- 
train, and  there  the  subject-matter  to  be  recovered  by  the  distress  is 
described  not  as  "  rent,"  but  as  **  arrears  of  rent." 

It  must  further  be  observed  in  the  present  case  that,  at  the  end  of  the  Right  of  rever- 
ninety.nine  years,  the  reversioner  will  clearly  be  entitled  to  the  possession  liooer  at  expira- 
of  the  land.  For  by  one  of  the  express  provisions  of  section  3,  the  right  to  ^^^  ^  ^••••' 
the  reversion  is  to  be  deemed  to  have  first  accrued  when  the  estate  falls  into 
possession,  unless,  which  is  not  the  case  here,  some  third  person  shall  in 
the  mean  time  have  got  into  wrongful  receipt  of  the  rents,  this  being  in 
certain  cases  treated  by  the  act  as  analogous  to  an  actual  disseisin.  As 
therefore  the  rights  of  the  reversioner,  which  are  to  be  enforced  when  the 
particular  estate  is  determined,  are  certainly  preserved,  it  seems  impossible 
to  imagine  that  those  rights  which  exist  as  incidents  to  the  reversion  during 
the  subsistence  of  that  particular  estate  could  have  been  intended  to  be 
extinguished.  The  reason  why,  at  the  end  of  the  ninet^-nine  years,  the 
reversioner  will  be  entitled  to  recover  the  land  is,  that  dunng  that  term  the 
party  in  possession  has  been  holding  under  the  lease  in  question,  one  of  the 
terms  of  which  is  that  he  is  to  pay  the  rent  reserved.  The  argument  of  the 
plaintiff  goes  to  this,  that  though  the  tenant  is  most  undoubtedly  holding 
under  the  lease,  yet  that  lease  is  to  be  treated  as  if  all  that  concerns  the 
reservation  of  rent  were  struck  out,  and  all  the  other  provisions  remained. 
The  landlord  will  be  bound  by  his  covenants  for  title  (unless  made  con- 
ditional on  payment  of  rent  by  the  tenant),  he  will  also  be  bound  by  his 
covenants,  if  such  there  are,  to  build  or  repair  or  furnish  materials  for 
building  or  repairing,  and  by  all  collateral  engagements.  The  tenant,  on 
the  other  hand,  will  be  bound  by  his  covenants  as  to  cultivation,  repairing, 
and  the  like,  and  this  appears  to  us  altogether  inconsistent  with  the  notion. 
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Z  ^  4  Will,  4,    that  the  legislature  meant  to  bar  the  reversioner  of  his  right  to  recover  thd 

c.  27,  s,  2.  rent  due. 
— - — - — -— --- —  A  strong  argument  in  favour  of  the  construction  which  we  have  put  on 
Grant  v.  BiU$,  ^jj-^  ^^^  ^^^  ^^  drawn  from  the  9th  section.  It  was  strongly  argued  on  the 
Revereionert^  P*^  ^^  *^®  defendant  that  that  section  amounts  to  a  virtual  recognition  by 
by  noD-pIAnent  ^**^  legislature  of  the  accuracy  of  the  proposition  for  which  he  contends, 
of  rent.  namely,  that  where  there  is  no  receipt  of  rent  by  a  party  wrongfully  claim- 

ing the  reversion,  there  the  right  to  the  reversion  and  to  the  rent  as  incident 
to  it,  remains  unaffected.  We  think  there  is  great  force  in  this  argument, 
and  its  weight  may  be  much  increased  by  considering  what,  upon  the  plain- 
tiff's construction  of  the  statute,  would  be  the  position  of  the  reversioner,  if 
no  rent  should  be  paid  for  twenty  years,  and  after  that  time  a  wrongful 
claim  should  be  set  up  by  some  part^  not  entitled.  Mere  non-payment  of 
rent  will  certainly  not  bar  the  reversioner's  right  to  recover  the  land  at  the 
end  of  the  term.  When  therefore  no  rent  has  been  paid  for  twenty  years, 
the  condition  of  the  reversioner,  according  to  the  plaintiff's  view  of  the  law, 
is,  that  he  has  no  possibility  of  obtaining  payment  of  any  further  rent,  but 
when  the  term  is  expired,  he  will  be  entitled  to  recover  the  land ;  suppose, 
then,  that  in  this  state  of  things  a  wrongful  claimant  should  succeed  in 
getting  the  tenant  to  pay  rent  to  him,  and  that  then,  after  twenty  years,  the 
term  should  expire,  it  is  clear  that  by  the  express  provision  of  the  9th 
section,  the  right  of  the  reversioner  to  the  land  would  be  barred,  so  that  by 
the  act  of  a  party  wrongfully  obtaining  rent  to  which  he  was  not  entitled, 
and  which  act  the  reversioner  had,  according  to  the  plaintiff's  argument,  no 
possible  means  of  contesting,  the  reversioner  is  at  the  end  of  the  term 
deprived  of  what  but  for  such  wrongful  act  be  would  have  been  clearly 
entitled  to,  namely,  bis  right  to  the  possession  of  the  land.  On  the  view 
which  we  take  of  the  law,  no  such  anomaly  exists ;  for  the  reversioner,  by 
distraining  for  or  otherwise  obtaining  bis  rent,  within  twenty  years  al^er  the 
first  wrongful  receipt  of  it  by  the  adverse  claimant,  effectually  prevents  hit 
being,  by  the  wrongful  act  of  another,  deprived  of  the  estate  at  the  expira- 
tion of  the  term. 

It  is  not  unworthy  of  notice,  that  throughout  the  act  the  receipt  of  rent  is 
constantly  mentioned  in  a  mode  which  appears  as  if  studiously  designed  to 
mark  that  the  rent  contemplated  is  not  the  ordinary  rent  reserved  on  leases 
for  years,  not  that  which  is  usually  spoken  of  as  the  rents  and  profits,  but 
something  distinct  from  both. 

For  instance,  in  the  2nd  section,  the  language  is,  token  the  person  claiming 
iuch  land  or  rent  shall  have  been  in  possession  or  in  receipt  qf  the  profits  of  such 
land,  or  in  receipt  of  such  rent :  and  the  same,  or  nearly  the  same,  mode  of 
expression  is  used  throughout  the  act.  This  is  certainly  not  the  ordinary 
mode  of  speaking  of  a  person  in  actual  possession  of  land,  or  in  receipt  of 
the  rents  reserved  on  leases  for  years.  We  do  not  rely  very  much  on  this 
argument,  but  the  circumstance  is  worth  adverting  to. 

It  was  pressed  on  the  part  of  the  plaintiff,  that  whatever  question  might 
have  been  raised  as  to  the  meaning  of  the  word  *'  rent,"  deducing  that 
meaning  from  the  2nd  and  subsequent  sections  of  the  statute,  yet  that  it 
was  not  competent  to  the  court  to  give  to  the  word  any  but  its  most  ex- 
tended meaning,  by  reason  of  the  express  enactment  in  the  1st  section,  the 
interpretation  clause.  But  we  do  not  feel  pressed  by  that  argument,  inas- 
much as  that  clause  expressly  excludes  from  its  operation  all  cases  in  which 
the  context  requires  a  less  extended  signification.  On  the  whole,  therefore, 
we  are  of  opinion  that  the  limitation  by  the  2nd  section  of  the  sutute  does 
not  apply  to  the  present  case,  and  consequently  that  there  must  be  judg- 
ment for  the  defendant.  {Grant  v.  Ellis,  9  Mees.  &  W.  113 ;  see  pp.  120 
—128.) 

An  additional  rent  in  the  nature  of  a  penal  rent  reserved  by  indenture  of 
demise  between  landlord  and  tenant  was  held  not  to  be  within  the  second 
section  of  3  &  4  Will  4,  c.  27.  {Daly  v.  Lord  Bloomjield,  6  Ir.  L.  R.  65. 
See  post.) 

The  granting  of  a  lease  to  a  third  person  by  the  lessor  of  a  tenant  at  will 
is  a  determination  of  the  tenancy  at  will,  but  it  does  not  give  the  lessor  such 
a  right  of  entry  as  is  contemplated  by  this  section  when  the  lessor's  title  is 
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that  of  a  reversioner  expectant  on  a  term  of  years.    {Hogam  ▼.  Hand^  14    8  4*  4  WUL  4, 
Moore  P.  C.  C.  810.)  e.  27,  «.  2. 

It  seems  that  the  second  section  of  3  dc  4  Will.  4,  c.  27,  does  not  apply  to  

claims  for  tithe  composition,  as  between  the  tithe  claimant  and  ihe  owner  of 
the  land,  but  only  to  ettatet  in  tithe ;  but  even  if  such  a  case  did  come 
within  the  2nd  section,  it  was  within  the  saving  of  the  15th,  as  the  with- 
holding of  tithe  by  the  occupier  of  the  land  was  iK>t  an  adverse  possession 
at  the  time  of  the  passing  of  the  8  &  4  Will.  4,  &  27.  {Lord  Shamnon  v. 
Bodder,  2  Brady,  Adair  &  Moore,  223,  n.) 

The  operation  of  the  2nd  section  in  the  case  of  tithes  has  been  confined 
to  cases  where  there  are  two  parties,  each  claiming  an  adverse  estate  in 
tithes.  Therefore,  a  person  who  has  received  no  tithes  for  twenty  years 
cannot  recover  the  possession  of  them  from  another  who  has  for  twenty 
years  received  those  tithes  from  the  terre-tenant  {Dean  and  Chapter  <i/ Ely 
V.  Cash,  15  Mees.  &  W.  617.  Dean  qf  Ely  v.  Bliu,  2  De  G.,  M.  &  G.  459. 
See  ante,  p.  137.) 

By  the  common  law  there  was  no  stated  or  fixed  period  within  which  it  Limitation  of 
was  necessary  to  commence  actions,  but  afterwards  certain  remarkable  "•J  •f**©"' *>•- 
events  were  from  time  to  time  selected  for  that  purpose  as  the  return  of  gtaiute?  °**^ 
King  John  from  Ireland,  and  the  coronation  of  Henry  the  Third.  A  certain 
period  was  limited  by  stat.  32  Hen.  8,  c.  2,  which  enacted,  that  no  person 
should  maintain  any  writ  of  right,  or  make  any  prescription,  title  or  claim 
of,  to  or  for  any  manortt  lands,  tenemenis,  rents,  annuities,  commons,  pensions^ 
portions,  corodies  or  other  hereditaments  of  the  possession  of  bis  or  their  ances- 
tor  or  predecessor,  and  declare  and  allege  any  further  seisin  or  possession 
of  his  or  their  ancestor  or  predecessor,  but  within  sixty  years  next  before 
the  teste  of  the  said  writ,  or  next  before  the  said  prescription,  title  or  claim 
so  made.  Actions  npon  the  possession  of  the  ancestor  of  the  party  claiming 
were  limited  to  fifty  years ;  and  those  upon  the  seisin  or  possession  of  the 
party  himself  to  thirty  years ;  and  formedons  in  remainder  or  reverter  were 
required  to  be  sued  within  fifty  years.  The  writ  of  intrusion  came  within 
the  Stat.  32  Hen.  8,  c.  2,  and  not  within  the  stat  21  Jac.  1,  c.  16,  and  the 
limitation  of  time  for  suing  out  such  writ  was  fifty  years.  This  writ  was 
maintainable  by  one  in  remainder  for  an  intrusion  made  after  the  determi- 
nation  of  an  estate  pur  autre  vie ;  and  a  demandant  who  claimed  under  a 
devise  might  maintain  the  writ.  {Peircey,  dem.,  Gardner,  ten.,  3  Bing. 
N.  C.  748.)  Dignities  were  held  not  to  be  within  the  Statute  of  Limitations, 
and  even  an  adverse  possession  and  exercise  of  a  dignitv  by  persons  not 
entitled  to  it,  for  a  period  of  eighty-five  vears,  was  resolved  by  the  House  of 
Lords  not  to  bar  the  real  claimant.  (In  the  barony  of  Willoughby  of  Paiham, 
Lords'  Journ.  vol.  31,  p.  860 ;  see  3  Cm.  Dig.  202.)  But  offices  with  fees 
and  profits  are  within  them.  (Lords'  Journ.  vol.  36,  p.  295.)  An  annuity 
was  not  within  the  stat  32  Hen.  8,  c  2,  for  the  plaintiff  did  not  declare 
upon  a  seisin  but  upon  his  grant  (Bro.  St.  Lim.  26;  see  ante,  p.  145.) 
So  that  statute  did  not  extend  to  a  corporation  aggregate,  as  mayor  and 
commonalty,  nor  to  a  dean  and  chapter,  as  they  did  not  count  upon  a  seisin 
of  any  ancestor  or  predecessor,  but  upon  their  own  possession.  But  it  was 
otherwise  as  to  a  corporation  sole  ;  for  if  a  bishop  or  other  sole  corporation 
sued  upon  a  seisin  or  his  predecessor,  he  was  barred  if  the  seisin  was  not 
within  sixty  years.  (Bro.  St  Lim.  ZZ\  Bac  Abr.  Limitation  of  Actions, 
(B).) 

By  stat  4  Hen.  7,  c  24,  a  fine  with  proclamations  was  made  a  bar  to  all  Non-elahn  on 
persons  having  present  rights  of  entry,  and  not  being  under  any  disabilities,  '°^* 
if  they  did  not  claim  within  five  years  after  the  proclamations  made ;  to  all 
persons  under  disabilities  if  they  did  not  claim  within  five  years  after  their 
disabilities  were  removed  :  and  to  all  persons  not  having  present  rights,  if 
they  did  not  claim  within  five  years  after  their  rights  of  entry  accru^,  un- 
less under  disabilities,  and  then  within  five  years  after  the  removal  of  their 
disabilities.  By  the  abolition  of  fines,  the  practice  of  gaining  a  title  by  a 
fine  and  non-claim  will  be  prevented  in  future.  (See  3  &  4  Will.  4,  c.  74, 
s.  2,  post.)  In  order  that  a  fine  should  operate  as  a  bar  by  non-claim,  it 
was  necessary  that  the  person  who  levied  it  should  have  had  a  freehold  either 
by  right  or  by  wrong.     If  he  turned  out  a  lawful  possessor  of  it,  if  he  had 


Digitized  by 


Google 


158  Limitation  of  Actiotu  and  Suits. 

3  4*  4  ^^'*  ^    committed  a  disseisin,  he  had  what  was  called  a  wron^ul  freehold,  and  if 
c.  27,  «.  2.       the  party  entitled  had  not  claimed  within  five  years  afMr  the  fine  had  been 

levied,  that  would  be  a  bar  to  him.    Or  if  a  person  had  been  in  by  right 

adversely  to  the  rest  of  the  world,  and  asserting  the  dominion  to  be  his  own, 
and  levied  a  fine  after  the  proclamations  had  been  made  and  five  years  bad 
expired,  any  demand  or  latent  claim  would  be  equally  barred.  {Dames  v. 
LwmtUi,  5  Bing.  N.  C.  177,  178 ;  Runeom  v.  Doe  d.  Cooper ^  5  B.  &  C.  701. 
See  Doe  d.  BmreU  v.  Perkhu,  3  Maule  &  S.  271  ;  Doe  d.  Parker  v.  Gregory,  2 
Ad.  &  EIL 14.)  If  at  the  date  of  the  fine  the  parties  were  all  married  women, 
the  entry  might  be  within  five  years  after  they  became  discovert,  as  re- 
garded them,  or  within  five  years  of  their  death,  if  they  died  under  coverture, 
as  regarded  their  heirs.  {Doe  d.  Blight  v.  Pett,  11  Ad.  &  EIL  S6$ ;  4  P.  & 
Dav.  278.)  A  husband  claiming  in  right  of  his  wife,  in  order  to  avoid  a  fine 
must  have  entered  within  five  years  after  his  title  accrued.  {Doe  d.  Wright 
▼.  Plumtre,  8  B.  &  Aid.  474.) 

The  Stat.  21  Jac.  1,  c.  16,  limited  the  period  for  all  writs  of  formedon  to 
twenty  years,  and  enacted  that  no  persons  should  at  any  time  thereafter 
make  any  entry  into  any  lands,  tenements  or  hereditaments,  but  within 
twenty  years  next  after  his  title  should  ;fr<<  descend  or  accrue  to  the  same, 
and,  in  default  thereof,  such  persons  so  not  entering,  and  their  heirs,  should 
be  disabled  from  such  entry  after  to  be  made. 

The  provisions  of  the  sututes  82  Hen.  8,  c.  2,  and  the  21  Jac.  1,  c.  16, 
were  extended  to  Ireland  by  the  Irish  stat.  10  Car.  1,  sess.  2,  c.  6,  by  mak- 
ing the  limitation  in  a  writ  of  right  on  the  seisin  of  the  party's  ancestors 
sixty  years,  and  in  a  possessory  action  upon  possession  of  ancestors  fifty 
years,  and  in  an  action  upon  the  party's  own  seisin  or  possession  twenty 
years,  and  in  an  avowry  or  cognizance  for  rent,  suit  or  service,  forty  years. 
Actions  of  formedon  and  scire  facias  on  fines  and  recoveries  were  limited  to 
twenty  years  after  the  title  or  cause  of  action  accrued,  and  an  entry  upon 
lands  must  be  made  within  twenty  years  after  the  title  accrued,  with  an  ex- 
ception in  favour  of  persons  being  infants,  feme  eoeerts,  men  eoeepos  fsieniis, 
imprisoned,  or  beyond  seas,  who  should  sue  within  ten  years  after  the  re- 
moval of  the  disability. 

Thne  of  entry  By  the  stat.  21  Jac.  1,  c.  16,  s.  1,  (10  Car.  1,  sess.  2,  c.  6,  ss.  12,  18,  Ir.,) 

under  ■te<- ^1         no  entry  could  be  made,  and  therefore  no  ejectment  maintained,  but  within 
**• '» ^-  twenty  years  after  the  title  of  entry  first  accrued,  with  the  exception  of 

persons  under  disabilities.  There  were  two  periods  from  which  the  term  of 
twenty  years  limited  by  that  statute  was  to  be  computed,  one  with  respect 
to  the  nghts  of  persons  entitled  in  possession,  and  the  other  with  respect  to 
the  righu  of  persons  entitled  to  future  interests.  Less  difiSculty  arose  with 
respect  to  the  latter,  because  it  can  easily  be  proved  when  such  rights  would 
have  come  into  possession  by  the  determination  of  the  preceding  estates ; 
but  the  former  period  was  to  be  computed  from  the  time  when  the  wromg- 
doer  acquired  the  possession  of  the  freehold  adversely  to  the  title  of  the 
owner,  whose  estate  thereby  became  a  mere  right ;  and  in  many  cases  it  was 
very  difficult  to  ascertain  what  would  constitute  such  possession.  It  was 
formerly  considered  necessary  that  there  should  be  an  ouster  of  the  seisin 
in  one  of  five  modes,  called  disseisin,  abatement,  intrusion,  discontinuance, 
and  deforcement.  Disseisin  is  where  the  person  in  possession  of  the  fk^e- 
hold  is  evicted.  Abatement  is  where  a  wrong- doer  enters  on  the  vacant 
possession,  after  the  death  of  the  owner,  instead  of  the  heir  or  devisee.  In- 
trusion is  where  a  wrong-doer  enters  on  the  vacant  possession,  after  the 
death  of  the  tenant  for  life,  instead  of  ^e  remainderman  or  reversioner. 
Discontinuance  was  where  a  tenant  in  tail  in  possession  aliened  by  a  tortious 
conveyance,  as  feoflfment  or  fine,  which  did  not  bar  the  entail.  Deforcement 
was  considered  to  include  the  other  four  terms,  and  any  holding  over  after 
the  determination  of  an  estate,  or  other  wrongful  withholding  of  the  free- 
hold from  the  right  owner.  (See  1  Real  Prop.  Rep.  494 ;  8  Bl.  Comm. 
167-178.)  K"  ^  ^        ^ 

Ditteiain.  When  a  party  enters  by  colour  of  a  9oid  grant,  he  is  a  disseisor.    (Buck- 

ler's case,  2  Rep.  55  b ;  Cro.  Eliz.  451 ;  Cro.  Car.  806,  888 ;  Litt.  Rep.  298, 
873 ;  Cro.  Jac.  660 ;  1  Jones,  816.)  But  where  a  grant  is  according  to  the 
rules  of  law,  but  requires  to  be  perfected  by  a  subsequent  ceremony,  as  if  a 
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feoffee  enters  before  liveiy  of  teifin,  he  is  not  a  disseisor.    (2  Rep.  55.)    8  4*^  ^'''*  ^t 
Wherever  there  is  a  disseisin,  the  possession  of  the  disseisor  will  be  eon.       c  27,  s,  2. 

sidered  adttr$e^  and  the  party  must  pursue  his  remedy  within  twenty  years    

from  the  act  constituting  the  disseisin.  (Butl.  Co.  Litt.  880  b,  n.)  There 
may  be  an  unlawful  possession  which  does  not  amount  to  a  disseisin.  {Do§ 
▼.  Gfgory,  2  Ad.  &  EU.  14;  4  Nev.  ft  M.  808.  See  2  Mees.  &  W.  904. 
As  to  disseisin,  see  Taylor  ▼.  Hordes  I  Burr.  108 ;  Doe  v.  Lyneit  8  B.  ft  C. 
888 ;  WUUamt  d.  Hughe*  ▼.  Tiumae,  12  East,  141 ;  Roscoe  on  Real  Actions, 
01 — 68 ;  2  Prest.  on  Abst.  284,  et  seq.)  A  feoffment  made  after  1st  October, 
1845,  has  not  any  tortious  operation.     (8  &  9  Vict  c.  106,  s.  4.) 

Great  practical  difficulty  had  arisen  under  the  former  statutes  in  deter-  Adytrte  psfMs* 
mining  what  is  adverse  possession,  and  when  it  shall  be  considered  to  have  'ion. 
begun.  This  must  generally  be  left  as  a  question  of  fiict  for  the  jury ;  but 
there  are  some  rules  of  law  (pratumptione*  Juris  et  dejure)  which  absolutely 
prevented  the  possession  from  being  considered  adverse,  and  the  expediency 
of  which  was  very  questionable,  as  they  did  not  seem  necessary  for  preserv- 
ing rightful  claims,  and  diey  greatly  impaired  the  healing  tendency  of  the 
statutes  of  limitations.  (See  1  Real  Prop.  Rep.  47.)  The  above  statute 
has  for  the  most  part  p4it  an  end  to  questions  of  this  kind,  (see  on/s,  s.  2, 
pp.  150,  151,  n.,)  but  still  there  will  be  cases  arising  under  the  9th  section, 
which  must  be  decided  with  reference  to  some  of  the  old  rules  as  to  adverse 
possession. 

Where  one  person  held  an  estate  on  the  joint  account  of  himself  and 
another,  or  b^  the  permission  of  the  real  owner,  and  without  claiming  any 
inconsutent  right,  the  possession  is  not  adverse,  and  the  original  title  is  not 
affected.  Thus,  where  one  holds  lands  as  lessee,  his  possession  is  in  con- 
templation of  iaw  that  of  the  lessor.  ( 1  Wils.  176 ;  3  WUs.  521.)  For  length 
of  possession  during  a  particular  estate,  as  under  a  lease  for  lives,  as  long 
as  the  lives  are  in  being,  gives  no  title ;  but  if  the  tenant  hold  over  for 
twenty  years  after  the  death  of  cestui  que  vie,  such  holding  over  will  in  eject- 
ment be  a  complete  bar  to  the  remainderman  or  reversioner,  because  it  was 
adverse  to  his  title.  (Cowp.  218.)  Where  the  relation  of  landlord  and 
tenant  could  be  implied,  the  statute  21  Jac.  1,  c.  16,  did  not  run,  (2  Bos.  & 
Pull.  542,)  or  where  the  party  in  possession  was  tenant  at  sufferance.  (2 
DowL  &  Ryl.  Z&.)  As  to  the  effect  of  non-payment  of  rent  since  the  stat. 
8  ft  4  WiU.  4,  c.  27,  see  ante,  p.  156,  post. 

Three  females,  being  coparceners  in  tail,  two  of  them  suffered  recoveries 
of  their  shares,  but  the  third  did  not.  They  all  married,  and  their  husbands 
entered  into  an  agreement  fbr  partition  by  deed  of  the  lands  held  in  copar- 
cenary, but  for  nothinff  more.  No  such  deed  appeared  to  have  been  exe- 
cuted, but  the  lands  had  been  held  according  to  the  agreement  from  its  date. 
An  action  being  brought  by  the  heir  in  tail  of  the  parcener  who  did  not 
suffer  a  recovery,  within  twenty  years  after  her  death,  and  before  the  stat. 
8  ft  4  Will  4,  c.  27,  to  recover  her  share,  which  bad  been  held  by  the  hus- 
band of  one  of  the  other  coparceners,  it  was  held,  that  the  possession  was 
under  the  agreement,  and  not  adverse.  It  was  also  held,  that  nothing  could 
be  presumed,  beyond  what  was  contemplated  by  the  agreement,  which  pro- 
vided for  a  deed  and  not  for  a  recovery.  (Doe  d.  MUktt  v.  Milleti,  Law  J., 
1848,  a  B.  202;  11  Q.  B.  1086.) 

Possession  is  either  in  fact  or  in  contemplation  of  law,  and  in  either  case, 
while  it  remained  in  the  owner,  the  stat.  21  Jac.  1,  c.  16,  did  not  run.  There- 
fore, where  a  stranger  entered  and  divided  the  profits  of  an  estate  for  more 
than  twenty  years  with  the  real  owner,  it  was  held,  that  he  might,  notwith- 
standing, maintain  an  qectment,  as  where  two  men  are  in  possession,  the 
law  will  adjudge  it  to  be  in  him  who  has  the  right  {Msadhg  v.  Bawsteme, 
3  Ld.  Raym.  829;  1  Salk.  423.) 

Issues  in  tail  had  no  distinct  and  successive  rights  under  the  stat.  21 
Jac  1,  c.  16,  any  more  than  heirs  of  estates  in  fee  simple,  (4  Taunt.  880,) 
and  therefore  that  statute  began  to  run  when  the  title  descended  to  the  first 
tenant  in  tail,  unless  he  was  under  a  disability,  and  each  succeeding  tenant 
in  tail  had  no  right  to  sue  within  twenty  years  after  the  death  of  his  prede- 
cessor. (  Totsom  V.  Kaye,  8  Brod.  ft  Bing.  217.  See  8  B.  ft  Ad.  788.) 
In  formedon  on  the  descender,  pleas,  that  the  title  and  cause  of  action  did 
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S  S^  4  Will.  4,    not  first  descend  or  fall  by  force  of  the  gift  within  twenty  years  next  before 
c.  27,  «.  2.       the  suing  out  of  the  original  writ,  were  held  good,  although  some  of  such 

^———^—^  pleas  did  not  state  that  the  donee  or  any  of  the  issues  in  tail  bad  ever  been 
out  of  possession.  To  a  plea  that  the  title  did  not  first  descend  or  fall  by 
force  of  the  gift  within  twenty  years  next  before  the  suing  out  of  the  originid 
writ,  the  demandant  replied  that  the  title  first  descended,  and  fell  to  him  the 
demandanty  within  twenty  years.  This  replication  was  held  bad  on  general 
demurrer  in  the  Common  Pleas,  and  the  Exchequer  Chamber  declined  to 
reverse  the  judgment.  ( ToUon  v.  Kaye^  in  error,  6  Man.  k  G.  536.  See  Doe 
d.  Danul  v.  Woodroffe,  10  Mees.  &  W.  633 ;  16  Ih,  769.) 

Where  the  possession  of  one  party  was  consistent  with  that  of  the  other, 
it  was  not  considered  adverse.  Thus,  where  by  a  marriage  settlement  a 
copyhold  estate  was  limited  to  the  use  of  the  survivor  in  we,  but  no  sur- 
render was  made  to  the  use  of  the  settlement,  and  after  the  death  of  the 
wife,  the  husband  was  admitted  to  the  lands,  pursuant  to  the  equitable  title 
acquired  by  the  settlement :  it  was  held,  that  if  he  had  no  other  title  than 
the  admission,  a  possession  by  him  for  twenty  years  would  have  barred  the 
heir  of  the  wife ;  but  as  it  appeared  that  there  was  a  custom  in  the  manor 
for  the  husband  to  hold  the  lands  for  his  life  in  the  nature  of  a  tenant  by  the 
curtesy,  and  this  without  any  admittance  after  the  death  of  the  wife,  the 
possession  of  the  copyhold  by  the  husband  was  referred  to  this  title,  and  not 
to  the  admission  under  the  settlement ;  and  such  possession  being  consistent 
with  the  title  of  the  heir  at  law,  he  was  allowed  to  maintain  ejectment  against 
the  devisee  of  the  husband  within  twenty  years  after  the  husband's  death, 
though  more  than  twenty  years  after  the  death  of  the  wife.  {Doe  d.  Milner 
v.  Brightwen,  10  East,  588.)  So  where  A.,  being  seised  in  fee  of  an  undi- 
vided moiety  of  an  estate,  devised  the  same  (by  will  made  some  years  before 
her  death)  to  her  nephew  and  two  nieces  as  tenants  in  common ;  one  of  the 
nieces  died  in  the  lifetime  of  A.,  leaving  an  infant  daughter ;  A.,  by  another 
will,  which  was  never  executed,  intended  to  have  devised  the  moiety  to  the 
nephew  and  surviving  niece,  and  the  uifant  daughter  of  the  deceased  niece. 
Ai^er  A.'s  death,  the  nephew  and  surviving  niece  covenanted  to  carry  the 
unexecuted  will  into  execution,  and  to  convey  one-third  of  the  moiety  to  a 
trustee  upon  trust  to  convey  the  same  to  the  in&nt  if  she  attained  twenty-one, 
or  to  her  issue  if  she  died  under  twenty-one  and  left  issue,  or  otherwise  to  the 
nephew  and  niece  in  equal  moieties.  No  conveyance  was  executed  in  pur- 
suance of  the  deed.  The  rents  of  the  third  were  received  by  t))e  trustee 
for  the  use  of  the  infant  during  her  lifetime.  An  ejectment  having  been 
brought  by  the  devisee  of  the,  nephew  more  than  twenty  years  af^r  his 
death,  but  within  twenty  years  after  the  death  of  the  in&nt :  it  was  held, 
that  there  was  no  adverse  possession  until  the  death  of  the  infant,  and  that 
the  ejectment  was  well  brought  {Doe  d.  Colelough  v.  HuUe,  3  B.  &  Cr.  757.) 
But  where  copyhold  lands  had  been  granted  to  A.  for  the  lives  of  herself 
and  B.,  and  m  reversion  to  C.  for  other  lives,  and  A.  died,  having  devised 
to  B.,  who  entered  and  kept  possession  for  more  than  twenty  years :  it  was 
held,  that  C.  was  barred  by  the  statute  after  B.'s  death  from  maintaining 
ejectment,  as  C.'s  right  of  possession  accrued  on  the  death  of  A.,  when  his 
interest  terminated,  inasmuch  as  there  could  be  no  general  occupant  of 
copyhold  land.  {Doe  d.  Foeter  v.  Scott,  4  B.  &  Cr.  706;  7  Dowl.  &  Ry. 
190.)  Where  a  daughter  entered  into  occupation  of  premises  on  the 
death  of  a  mother,  to  whom  they  had  belongeid  till  then,  and  held  them 
without  interruption  for  twenty  years,  but  the  mother  had  left  a  son  who 
was  living  during  the  whole  time  of  the  daughter's  occupation  :  it  was  held 
(on  ejectment  brought  before  stat.  3  &  4  Will.  4,  c.27,  came  into  operation) 
that  it  could  not  be  presumed  from  this  circumstance  alone  that  the  sister's 
occupation  was  virtually  that  of  the  brother's.  {Doe  d.  Draper  v.  Lawley,  13 
Q.  B.  954.)  A  wrongful  continuation  of  possession  for  twenty  years  after 
the  expiration  of  a  title,  under  which  the  tenant  lawfully  entered,  constituted 
such  an  adverse  possession  as  would,  under  the  statute  of  21  Jac.  1,  c.  16, 
create  a  bar  to  an  entry  or  to  an  action  of  ejectment,  as  where  the  husband 
of  tenant  for  life  held  over  twenty  years  after  her  decease.  {Doe  d.  Parker  v. 
Gregory,  4  Nev.  &  Mann.  308.  See  Doe  d.  Atlen  v.  Blakeway,  5  Car.  &  P. 
563.) 
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Id  order  to  prove  posteMion,  in  an  ejectment  for  mines,  it  is  not  suffl-    Z  ^4i  Will.  4» 
cient  to  show  tnst  the  lessor  of  the  plaintiff  was  lord  of  the  manor,  an  actual       c.  27*  «.  2. 

possession  of  them  within  twenty  years  must  be  proved.    (Rich  v.  Johnson,  

Str.  1142.)  A  verdict  for  the  plaintiff  in  trover  for  lead  dug  out  of  a  mine 
will  not  prove  possession  of  the  mine,  for  trover  may  be  brought  on  pro- 
perty without  possession.  (Bull  N.  P.  102;  Adams  on  Ejectment,  263, 
4th  ed.) 

The  Stat.  21  Jac.  1,  c.  16,  ran  against  the  lord  of  a  manor  as  well  as  against  Enerosehroents 
any  other  person.  Hence,  if  a  house,  &c.,  be  built  upon  the  waste,  the  lord  ^^  waste, 
riiall  take  care  to  have  some  entry  made  of  it  in  his  books,  and  reserve 
some  rent  or  service,  otherwise  he  will  lose  his  right.  If  a  cottage  is  built 
upon  waste  in  defiance  of  a  lord  of  a  manor,  and  quiet  possession  has  been 
had  of  it  for  twenty  years,  it  is  within  the  stat  21  Jac.  1,  c.  16;  but  if  it 
were  built  at  first  by  th^  lord's  permission,  or  any  acknowledgment  have 
been  since  made,  (though  it  were  100  years  since,)  that  statute  would  not 
run  against  the  lord.  (Bull.  N.  P.  104,  cited  3  B.  &  C.  414.)  Payment  of 
rent  for  a  piece  of  waste  land  after  an  occupation  of  thirty  years,  without 
previously  paying  any  rent,  was  held  conclusive  evidence  that  the  former 
occupation  by  the  party  was  a  permissive  occupation.  (Doe  d.  Jackson  v. 
Wilkinson,  3  B.  &  C.  413.)  So  where  a  cottage,  standing  in  the  comer  of 
a  meadow,  (belonging  to  the  lord  of  a  manor,)  but  separated  from  the 
meadow  and  highway  by  a  hedge,  had  been  occupied  for  about  twenty 
years  without  any  payment  of  rent,  and  then  upon  possession  being  de- 
manded by  the  lord  was  reluctantly  given  up,  and  was  afterwards  restored  to 
&e  party,  he  being  at  the  time  told  that  if  allowed  to  resume  possession,  it 
would  only  be  during  pleasure,  and  he  kept  possession  fifteen  years  more, 
and  never  paid  any  rent :  it  was  held,  that  the  jury  were  warranted  in  pre- 
suming that  the  possession  had  commenced  by  the  permission  of  the  lord. 
(Doe  d.  Thompson  v.  Clarke,  8  B.  &  C.  717.  See  Reg,  v.  Cuddington,  2  New 
Sess.  C.  10;  Law  J.  1845,  M.  C.  182.)  A  mere  licensee  is  in  this  respect 
on  the  same  footing  as  a  tenant.  (Doe  v.  Baytup,  8  Ad.  &  E.  188.)  Where 
A.f  in  1800,  without  anv  leave,  inclosed  a  small  piece  of  waste  land  from  t 
common,  and  held  and  cultivated  it,  and  in  1826  built  a  hut  upon  it, 
wherein  he  lived  for  a  year  and  a  half,  and  in  1827  sold  and  conveyed  it  to 
a  purchaser.  In  the  years  1806,  1811  and  1817»  the  parish  officers  and 
freeholders,  who  perambulated  the  parish  for  the  purpose  of  marking  tlie 
boundaries  and  asserting  their  right  of  common,  pulled  up  a  portion  or  the 
fence  to  the  land  inclosed,  and  dug  up  part  of  the  bank  and  rode  through 
the  indosure.  In  1820  or  1822,  a  like  perambulation  was  made  by  the 
direction  of  the  lord  of  the  manor,  when  similar  acts  were  done.  No 
acknowledgment  was  paid  to  the  lord  for  the  land,  nor  other  act  done  for 
asserting  the  right  to  the  land.  In  a  question  as  to  the  settlement  of  A.,  it 
was  held,  that  he  had  been  in  adverse  possession  of  the  land  for  twenty 
years.  (Rex  v.  InhabitotUs  of  Wobrnm,  10  B.  &  C.  846.)  An  inclosure  made 
firom  the  waste  twelve  or  thirteen  years  before,  and  seen  by  the  steward  of 
the  same  lord  from  time  to  time  without  objection,  may  be  presumed  by  the 
jury  to  have  been  made  by  licence  of  the  lord ;  and  ejectment  cannot  be 
brought  against  the  tenant  as  a  trespasser,  without  previous  notice  to  throw 
it  up.  (Doe  d.  Foley  v.  Wilson,  11  East,  56.)  If  a  licence  be  given  by  a 
commoner,  by  parol,  to  build  a  cottage  on  a  common,  he  cannot  maintain  an 
action  for  the  encroachment,  although  no  sufficient  common  is  left.  (Har^ 
9ey  V.  Reynolds,  12  Price,  724 ;  1  C.  &  P.  141.)  To  trespass  on  the  case  by 
a  freeholder  having  right  of  common  against  a  defendant  for  an  encroach- 
ment, a  plea  of  leave  and  licence  was  held  to  be  supported  by  evidence  that 
the  plaintiff  had  permitted  a  former  encroachment  by  the  defendant,  the 
plaintiff  being  then  under  age,  anfl  had  since,  when  of  full  ap^e,  countenanced 
a  further  encroachment  by  expressing  his  assent,  and  requiring  an  increase 
of  the  rent  or  annual  acknowledgment  paid  by  the  defendant.  ( Jb.)  If  a 
person,  within  twenty  years,  inclose  a  portion  of  the  lord's  waste  by  the 
licence  of  the  lord,  such  person  cannot  l^  turned  out  of  the  possession  of  it 
by  the  lord,  without  some  act  being  done,  from  which  a  legal  revocation  of 
the  licence  can  be  inferred.  (Doe  d.  Dunratfen  v.  Williams,  7  Car.  8c  P. 
332.)    When  premises  have  been  inclosed  from  the  waste  with  the  know- 

S.  M 


Digitized  by 


Google 


1(12 

s  J^  4  mil.  4, 
c.  27,#.  2. 


EncToaclinieiit  hj 
tenant  adjoining 
landloni'i  estate. 


Right  confened 
by  twenty  yeara* 
poaaession. 


Limtlation  of  Actions  and  Suits. 

ledge  of  the  lord,  the  licence  pretumed  from  his  acquiescence  may  be  re- 
▼oked  by  the  lord's  breaking  down  the  fences  before  the  commencement  of 
the  action.  A  cottage  bad  been  built  on  land  inclosed  from  the  waste,  and 
there  was  evidence  of  its  having  been  done  with  the  knowledge  of  the  lord. 
It  was  proved,  that  the  lord  of  the  manor  and  his  servants,  a  few  days  only 
before  the  action  was  brought,  had  entered  on  the  inclosure  and  broken 
down  the  hedges  in  several  places :  it  was  held,  that  the  jury  were  war- 
ranted by  such  act  in  finding  a  revocation  of  the  licence.  Such  revocation 
may  be  by  act  in  pais  or  by  parol ;  and  no  precise  time  is  limited  by  law  as 
necessary  to  intervene  between  it  and  the  commencement  of  the  action, 
which  treats  the  party  in  possession  as  a  trespasser.  ( Doe  d.  Beck  v.  Heakin, 
6  Ad.  &  Ell.  495;  2  N.  &  P.  660.)  A.,  forty-five  years  ago.  inclosed  a 
piece  of  ground  from  the  waste,  and  built  a  cottage  on  it ;  he  died  twenty- 
nine  years  ago,  and  after  that  his  widow  and  daughter  lived  on  the  pre- 
mises till  the  death  of  the  former,  a  month  before  the  trial :  it  was  held,  in 
ejectment  by  A.'s  eldest  son,  that  his  claim  was  barred  unless  the  jury  were 
satisfied  that  his  mother  held  the  premises  by  his  permission  and  not  ad- 
versely. (Doe  d.  Pritchard  v.  Jauncey,  8  Car.  &  P.  99.)  If  a  person  makes 
an  encroachment  from  the  waste  and  dies  within  twenty  years,  this  encroach- 
ment (except  as  against  the  rightful  owner)  descends  to  his  heir,  and  does 
not  go  to  his  executor.    (//^.) 

If  a  tenant  makes  an  encroachment  adjoining  to  the  farm  he  rents,  this 
encroachment  will  be  for  the  benefit  of  his  landlord,  unless  it  appear  clearly, 
from  some  act  done  at  the  time,  that  the  tenant  intended  to  make  the 
encroachment  for  his  own  benefit,  and  not  to  bold  it  as  he  held  the  farm. 
(Z>oe  d.  L€wi$  v.  Reei^  6  Car.  &  P.  610;  Doe  d.  Challoner  v.  Davie*,  1  Esp. 
461 ;  Bryan  d.  Child  v.  Winwood,  1  Taunt  208;  Doe  d.  Watt  v.  MorrU,  2 
Bing.  N.  C.  1 89 ;  2  Scott,  276.  See  ante,  pp.  45,  46.)  That  encroachments 
by  the  tenant  on  the  waste  do  not  belong  to  the  landlord,  see  Doe  d.  Col- 
dough  V.  Mulliner,  1  Esp.  460.  Primd  facie,  every  inclosure  made  by  a 
tenant  adjoining  the  demised  premises  is  presumed  to  be  made  by  him  for 
the  benefit  of  the  landlord ;  but  this  presumption  may  be  rebutted  by  evi- 
dence. If  a  lessee  inclose  land  which  is  near  the  demised  premises,  as  being 
part  of  the  premises  comprised  in  his  lease,  this  is  not  an  adverse  possession 
a^nst  his  landlord,  and  a  twenty  years'  possession  by  him  will  not  enable 
him  to  retain  possession  of  the  inclosed  land  against  his  landlord.  ( Doe  d. 
Dimra9en  v.  miliams,  7  Car.  &  P.  832 ;  Doe  d.  Harrison  v.  Murrell,  8  Car.  & 
P.  134.     JnU,  p.  44.) 

Possession  for  twenty  years,  though  gained  by  manifest  wrong,  and  though 
liable  to  be  defeated  by  the  entry  of  the  rightful  owner,  is  a  title  as  against 
strangers  (Doe  d.  Payne  v.  Webber,  1  Ad.  St  Ell.  119;  8  Nev.  &  M.  746; 
Doe  V.  Parke,  4  Ad.  &  EIL  816),  and  consequently  confers  on  the  possessor, 
on  ouster  or  trespass  by  a  stranger,  the  ordinary  remedies  for  such  injuries, 
notwithstanding  it  may  be  apparent  to  the  court  that  the  rightful  title  is  in 
another.  (See  3  Man.  &  R.  112,  n.)  A  party  who  has  a  possession  for 
twenty  years  has  a  good  title  against  any  one  coming  in  after,  unless  the 
latter  shows  title.  {Doe  d.  Danson  v.  Parke,  4  Ad.  &  Ell.  S\%  ;  per  Lord 
Denman,  See  Doe  d.  Smith  v.  Webber,  1  Ad.  &  ^11.  119.)  Before  the  sUt. 
3  &  4  Will.  4,  c  27,  if  no  other  title  appeared,  a  clear  possession  of  twenty 
years  was  strong  presumptive  evidence  of  a  fee.  (Doe  d.  Tarzwell  v.  Bar- 
nard,  Cowp.  695.)  Possession  of  land  for  any  term  less  than  twenty  years 
by  a  feoffee  is  not  presumptive  evidence  of  livery  of  seisin.  {Doe  d.  Wilkhu 
V.  Cleveland,  9  B.  &  C.  864;  4  M.  &  R.  666;  Doe  d.  Lewie  v.  Daviee,  2 
Mees.  &  W.  503.) 

In  ejectment  the  lessor  of  the  plaintiff  relied  on  her  own  possession  for 
thirteen  years,  and  her  husband's  before  Jier  for  eighteen  years,  but  in  so 
doing  showed  that  her  husband  died  leaving  children.  The  defendant,  in 
whom  the  legal  estate  was  before  the  twenty  years,  had  turned  the  lessor  of 
the  plaintiff  out  of  possession.  It  was  held,  first,  that  the  possession  of  the 
lessor  of  the  plaintiff,  not  being  connected  by  right  with  that  of  her  husband, 
sect.  34  of  Stat.  3  &  4  Will.  4,  c  27,  did  not  give  her  the  right  of  possession 
against  the  defendant.  ( Doe  d.  Carter  v.  Barnard,  IS  Jur.  915 ;  18  Law  J., 
Q  B.  306.  See  Doe  d.  Humphrey  v.  Martin,  1  Car.  &  M.  32;  Doe  d.  Hughee 
V.  Dyball,  3  Car.  &  P.  610.)    Possession  is  primd/acie  evidence  of  title,  and, 
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no  other  interest  appearing  in  proof,  evidence  of  a  aeisiii  in  fee.    But  in  this    S  ^  4  WUL  4, 
case  the  lessor  of  the  plaintiff  not  only  proved  her  own  possession,  but  tibat      e.  27,  «.  2. 

cf  her  husband  before  her,  for  eighteen  years,  which  was  primAfaek  evi-  " 

dence  of  his  seisin  in  fee ;  and  as  he  died  in  possession,  and  left  children,  it 
was  primSL  facie  evidence  of  the  title  of  the  heir,  against  which  the  pos- 
session of  the  lessor  of  the  plaintiff  for  thirteen  years  could  not  prevail ;  and 
therefore  she  had  proved  the  title  to  be  in  anodier,  of  which  the  defendant 
was  entitled  to  take  advantage. 

An  adverse  possession  of  twenty  years  is  not  only  a  negative  bar  to  the 
plaintiff*s  recovery  in  ejectment,  but  takes  away  his  right  of  possession  and 
gives  a  positive  title  to  the  opposite  party;  (Runn.  Eject.  55,  2hd  ed.;> 
therefore,  where  a  plaintiff  in  ejectment  proved  twenty  years'  possession 
immediately  preceding  that  for  ten  years  by  the  defendant,  it  was  held  that 
the  former  was  entitled  to  recover,  as  his  earlier  possession  must  prevail. 
{Doe  d.  Harding  v.  Cooke,  7  Bing.  346;  5  Moore  &  P.  181.  See  also 
Stocker  v.  Bemy,  1  Ld.  Raym.  741 ;  2  Salk.  421 ;  1  Burr.  119.)  Where  a 
party  is  let  into  possession  of  land  with  the  consent  of  the  owner,  and  does 
acta  importing  that  he  continued  in  possession  only  with  the  owner's  per. 
mission,  such  acts  will  prevent  the  possession  being  adverse.  (See  Litt.  s. 
70.)  On  ejectment,  G.,  under  whom  the  defendant  claimed,  was  let  into 
possession  twenty-two  years  before  the  action  brought,  by  virtue  of  a  con- 
tract with  P.  fbr  the  purchase  of  an  allotment  accruing  to  P.  under  an 
inclosure  act,  which  provided  that  a  purchaser  let  into  possession  of  an 
allotment  should  have  the  same  rights  as  the  vendor.  O.  paid  interest  on 
a  portion  of  the  purchase-money  for  some  years,  but  never  completed  the 
purchase:  it  was  held,  that  even  after  the  lapse  of  twenty-two  years,  his 
possession  was  not  adverse  to  P.'s  title,  and  that  there  was  no  ground  to 
presume  a  conveyance  It  was  also  held,  that  O.,  or  any  person  claiming 
under  him,  was  estopped  ftom  raising  an  objection  to  P.*s  title,  that  the 
commissioners  of  inclosure  had  made  no  formal  award.  (Doe  d.  MiUntm  v. 
Edgar,  2  Biug.  N.  C.  498.)  Where  a  widow  continued  to  reside  in  a  free- 
hold house,  of  which  she  was  seised,  for  more  than  twenty  years  after  her 
husband'a  death,  it  was  held  that  her  possession  was  not  adverse,  except 
perhaps  against  the  heir,  as  her  possession  might  be  intended  to  be  in 
respect  of  dower.  {Doe  d.  Hickman  v.  Haslewood,  1  Nev.  &  P.  S52;  0  Ad. 
&  El.  167.)  As  to  parol  declarations  negativing  a  widow's  title  under  a 
possession  for  twenty  years,  see  Doe  d.  Haman  v.  Pettett  5  B.  &  Aid.  223 ; 
Doe  d.  Roffey  v.  Harbrow,  I  Nev.  &  M.  422 ;  3  Ad.  Se  Ell.  67,  n.  Statements 
made  by  a  deceased  person  while  in  possession  of  property  are  in  them- 
selves originsl  evidence,  if  they  go  to  cut  down  his  interest  in  it.  A  decla- 
ration by  a  possessor  of  land,  that  he  held  '*for  life- interest,"  does  not 
necessarily  admit  that  the  right  of  possession  would,  immediately  on  hia 
death,  accrue  to  the  reversioner,  for  one  or  more  life  interests  might  exist 
consistently  with  the  words  used.  {Doe  d.  Welsh  v.  Langfield,  16  Mees.  Ar 
W.  497.)  A  party  having  a  legal  estate  cannot  convey  it  away  to  another 
by  equivocal  acta  which  amount  to  an  admission  of  title  in  another.  But 
where  the  party's  title  rests  merely  on  the  Statute  of  Limitations,  his 
acta  may  amount  to  an  admission  that  he  held  as  tenant  to  another.  {Doe 
d.  Graoee  v.  Grooet,  10  Q.  B.  491.)  The  acta  in  pais,  which  bind  parties  by 
way  of  estoppel,  are  but  few,  and  these  acts  are  of  notoriety,  not  less  formal 
and  solemn  than  the  execution  of  a  deed,  such  as  livery,  entry,  acceptance 
of  an  estate,  and  the  like.  (Co.  Litt.  352  a.)  Whether  a  party  had  or  had 
not  concurred  in  an  act  of  this  sort  was  deemed  a  matter  which  there  could 
be  no  difficulty  in  ascertaining,  and  then  the  legal  consequences  followed. 
{Lyon  V.  Reed,  13  Mees.  &  W.  285,  see  p.  309.  See  NiekeUt  v.  AthertUme, 
10  Q.  B.  944.)  Titles  would  be  .placed  in  uncertainty  and  peril  by  the 
extension  of  the  doctrine  in  Thomae  v.  Cooke,  2  B.  &  Aid.  119.  The  doc 
trine  of  this  and  subsequent  cases  as  to  what  constitutes  a  surrender  by 
operation  of  law  within  the  stat.  29  Car.  2,  c.  3,  s.  3,  will  be  taken  to  be 
law  until  it  shall  be  overruled  by  a  court  of  error.  ( DarAson  v.  Gent,  1 
H.  At  N.  744;  3  Jur.,  N.  S.  342;  26  L.  J.,  Exch.  122.)  The  solitary  act 
of  entry  and  attornment,  followed  by  no  assertion  of  right  for  npwarda 
of  thirty  years,  is  no  evidence  of  a  possession  not  being  adverse  prior  to  8 
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5  f  4  WUl.  4,    &  4  Will.  4,  c.  27.    E.  being  in  occupation  of  land  signed  an  instrument, 
c  27y «.  2.       whereby  he  recited  that  he  was  tenant  of  the  land ;  that  L.  claimed  the  fee, 

and  had  entered  in  the  name  of  taking  possession :  that  E.  did  thereby 

attorn  to  L..  and  become  tenant  to  him  from  the  preceding  Michaelmas  for 
such  part  as  was  in  his  occupation,  at  the  rentunder  which  E.  now  occupied, 
and  that  he  had  that  day  paid  L.  a  shilling  in  part  of  his  rent :  it  was  held, 
Uiat  this  was  an  attornment,  but  not  an  agreement  requiring  a  stamp,  though 
no  title  was  shown  aliunde  in  L. ;  and  that  it  was  evidence  of  L/s  ownership 
at  the  time  of  the  attornment,  against  future  occupiers,  though  such  occu- 
piers did  not  claim  through  E.  The  land  was  copyhold.  After  the  attorn- 
ment L.  was  not  admitted,  nor  did  he  receive  rent,  or  occupy,  or  in  any  way 
interfere  with  the  land,  the  fee  in  which  was  several  times  sold,  with  proper 
formalities  in  the  copyhold  court,  within  the  twenty  years  following :  it  was 
held,  that  L.  (before  the  stat.  3  &  4  Will.  4,  c.  27)  was  absolutely  barred 
from  bringing  ejectment  at  the  end  of  the  twenty  years,  though  £.  continued 
in  occupation  till  within  twenty  years  of  the  ejectment  brought.  The  action 
was  commenced  before  the  Slst  December,  1833 ;  therefore  the  stat.  3  &  4 
Will.  4,  c.  27,  did  not  apply,  and  it  was  unnecessary  to  consider  the  point 
that  would  have  arisen  under  the  2nd.  8th  and  16th  sections.  (Doe  d.  Lin- 
tey  V.  EdwardMt  5  Ad.  &  El.  95.)  The  owner  of  a  cottage  divided  into  two 
parts,  in  1808  put  in  two  servants,  H.  and  W.  to  occupy  it,  who  occupied 
each  part  severally  till  his  death  in  1814,  without  paying  rent.  They  con- 
tinued to  occupy  undisturbed  af^er  his  death  till  1821,  when  H.  died,  having 
by  his  will  devised  his  moiety  to  W.  U.  some  time  before  his  death  took  in 
L.  to  live  with  him  as  a  servant,  and  after  H.'s  death  L.  continued  in  pos- 
session.  It  was  held,  on  ejectment  brought  by  W.,  that  by  proving  L.  to 
have  come  in  under  H.  he  had  shown  a  primd  facie  title.  The  stat.  3  &  4 
Will.  4,  c.  27,  s.  2,  was  held  inapplicable,  because  the  defendants  were  mere 
strangers ;  and  the  question  was,  whether  the  plaintiff  had  made  out  any 
title  at  all,  and  the  court  thought  that  he  had,  b^  showing  H.  to  have  been 
in  possession  of  the  premises,  and  that  L.  came  in  under  H.  {Doe  d.  Willi* 
▼.  Birchmoref  1  Perry  &  Dav.  448  ;  9  Ad.  &  Ell.  662.)  A  woman,  liring 
apart  from  her  husband,  obtained  a  demise  of  property  for  a  term ;  the 
husband's  representative  brought  ejectment  against  a  party  who  claimed 
to  have  had  adverse  possession  for  more  than  twenty  years,  and  who  had 
obtained  and  held  possession  without  knowing  of  the  husband's  existence : 
it  was  held,  that  it  was  no  misdirection  to  direct  the  jury  to  find  for  the 
plaintiff,  unless  they  thought  that  such  possession  was  adverse  to  the  wife  ; 
inasmuch  as,  if  adverse  to  the  wife,  it  was  adverse  to  the  husband,  and 
not  otherwise.  (Roe  d.  mikint  v.  mikins,  4  Ad.  Se  El.  86 ;  5  Nev.  &  M. 
434.) 
Right  of  claimant  It  should  seem  that  every  claimant  who  has  such  a  right  of  possession  as 
to  uke  potset-  would  entitle  him  to  maintain  ejectment,  is  still  competent  to  take  posses- 
''^*  sion,  of  his  own  authority,  if  he  can  do  so  without  committing  a  breach  of 

the  peace.  (Taylor  v.  Cole,  3  T.  R.  292 ;  Tamnton  v.  Costar,  7  T.  R.  431 ; 
Rex  V.  WiUon,  8  T.  R.  357  ;  Rogert  ▼.  Pitcher,  6  Taunt.  202 ;  1  Marshall, 
541 ;  Turner  v.  Meymott,  1  Bing.  158 1  7  Moore,  574;  Co.  Litt  245,  b ;  1 
Mann.  &  Ry.  221,  n.  (c);  5  Nev.  &  M.  164;  Reg.  v.  Newlands,  4  Jurist, 
322 ;  Perry  v.  Fitthowe,  8  Q.  B.  757.)  After  a  tenancy  has  been  deter- 
mined by  a  notice  to  quit,  the  landlord  cannot  enter  on  the  premises  whilst 
the  tenant  still  remains  in  possession,  and  after  requesting  him  to  depart 
and  give  up  the  possession,  and  on  his  refusing  so  to  do,  turu  him  out  of 
possession  by  force,  using  as  much  force  and  no  more  than  is  necessary  for 
that  purpose.  (Newton  v.  Bar  land,  1  Mann.  &  G.  644 ;  see  Tayhr  v.  Cole, 
3  T.  R.  295 ;  Taunton  v.  Costar,  7  T.  R.  431 ;  Hey  v.  MoorkoUse,  6  Bing. 
N.  C.  52;  8  Scott,  156 ;  Butcher  v.  Butcher,  7  B.  &  C.  402;  1  M.  &  Rob. 
220 ;  Turner  v.  Meymott,  1  Bing.  158  ;  7  Moore,  574.)  A.  let  certain  pre- 
mises to  B.  by  an  agreement  which  contained  the  usual  clause  for  payment 
of  rent  and  for  repairing  the  premises,  and  also  a  clause,  that  in  case  of 
non-payment  of  tne  rent  or  non-performance  of  the  conditions,  it  should  be 
lawful  for  A.,  without  any  demand,  to  enter  upon  and  take  possession  of  the 
premises,  and  expel  B.  therefrom  without  any  legal  process ;  and  that  in 
case  of  such  entry,  and  of  any  action  being  brought  for  the  same,  the  de- 
fendant might  plead  leave  and  licence  of  B.  to  A.  for  the  entry  or  trespasses 
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cooplahied  o£    In  an  action  of  trespass  by  B.  against  C.  for  breaking  and    Z  !f  ^  Will.  4, 
entering*  &c,  and  assaulting  plaintiff,  C.  pleaded  leave  and  licence.    It  ap-      e.  27,  «.  2. 

peared  that  rent  being  in  arrear  from  B.  to  A.,  C,  under  a  written  order  

ntMn  A.,  had  entered  and  forcibly  expelled  B.  The  fore^ing  agreement 
was  given  in  evidence.  It  was  held,  that  the  plea  was  sustained  by  the  evi- 
dence. It  was  held,  also,  that  as  the  plaintiff  had  not  new  assigned  any 
excess,  the  assault  was  merely  an  aggravation  of  the  principal  trespass,  and 
was  covered  by  the  plea.    (Kaoanagh  v.  Oudge,  7  Mann.  &  G.  816.) 


When  Right  shall  bb  dbbmbd  to  hayb  first 

ACCRUBD. 

8.  In  the  constraction  of  this  act,  the  right  to  make  an  entry  when  the  right 
or  distreee,  or  bring  an  action  to  recover  any  land  or  rent,  shall  JJhiv*?<!i»t"** 
be  deemed  to  have  first  accrued  at  such  time  as  hereinafter  is  aceraed; 
mentioned;  (that  is  to  say,)fwhen  the  person  claiming  such  Jj^JSeS***^*" 
land  or  rent,  or  some  person  through  whom  he  claims,  shall,  in  Son;     ^^*^ 
respect  of  the  estate  or  interest  claimed,  have  been  in  possession 
or  m  receipt  of  the  profits  of  such  land  (ft),  or  in  receipt  of  such 
rent,  and  shall,  while  entitled  thereto,  haye  been  dispossessed,  ondiipoMewiom    (  ; ) 
or  haye  discontinued  such  possession  or  receipt,  then  such  right 
shall  be  deemed  to  have  first  accrued  at  the  time  of  such  dis- 
poraeseion  or  discontinuance  of  possession,  or  at  the  last  time  at 
which  any  such  profits  or  rent  were  or  was  so  receiyed  (/)  j|  and 

Qtrhen  the  person  claiming  such  land  or  rent  shall  claim  the 
estate  or  interest  of  some  deceased  person  who  shall  haye  con- 
tinued in  such  possession  or  receipt  in  respect  of  the  same 
estate  or  interest  until  the  time  of  his  death,  and  shall  haye  been 
the  last  person  entitled  to  such  estate  or  interest  who  shall  haye 
been  in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  haye  first  accrued  at  the  time  of  such  deatK]^  and 

[when  the  person  claiming  such  land  or  rent  shall  claim  m  re-  (i\ 

spect  of  an  estate  or  interest  in  possession  granted|  appointed  or  ^ 

otherwise  assured  by  any  instrument  (other  than  a  will)  (m)  to 
him,  or  some  person  through  whom  ne  claims^  by  a  person 
being,  in  respect  of  the  same  estate  or  interest,  in  the  possession 
or  receipt  of  the  profits  of  the  land,  or  in  the  receipt  of  the 
rent,  and  no  person  entitled  under  such  instrument  shall  have 
been  in  such  possession  or  receipt,  then  such  right  shall  be 
deemed  to  haye  first  accrued  at  tne  time  at  which  the  person, 
claiming  as  aforesaid,  or  the  person  through  whom  he  claims, 
became  entitled  to  such  possession  or  receipt  by  yirtue  of  such 
instrument  (n]j);  and(when  the  estate  or  interest  claimed  shall  in  caM  of  fotnre 

haye  been  an  estate  or  interest  in  reyersion  or  remainder,  or  **^*^' 

other  future  estate  or  interest  (o),  and  no  person  shall  haye  ob-  f^^ 

tained  the  possession  or  receipt  of  the  profits  of  such  land,  or 

the  receipt  of  such  rent  in  respect  of  such  estate  or  interest, 

then  such  right  shall  be  deemed  to  have  first  accrued  at  the 

time  at  which  such  estate  or  interest  became  an  estate  or  interest 

in  possession (pjyand^hen  the  person  claiming  such  land  or  inc«Mofforfei* 

rent,  or  the  person  through  whom  he  claims,  shall  have  be-  JJJIiJa,^**  ""^ 

come  entitled  by  reason  of  any  forfeiture  or  breach  of  con- 
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dition,  then  such  right  shall  be  deemed  to  have  first  accrued 
when  such  forfeiture  was  incurredi  or  such  condition  was 
broken. 


(k)  By  section  9§,  the  receipt  of  the  rent  payable  by  any  tenant  from  year 
to  year,  or  other  leasee,  is,  against  such  lessee  or  any  person  claiming  under 
him  (but  subject  to  the  lease),  the  reoeipt  of  the  profits  of  the  land  for  the 
purposes  of  this  act. 

(/)  See  Grant  v.  EllU,  ante,  pp.  153 — 156. 
The  effect  of  uoB-  Where  a  party  has  been  in  receipt  of  rent  and  afterwards  discontinues 
payment  of  rent,  such  receipt,  the  statute  fixes  the  point  from  which  the  twenty  years  are  to 
date  at  the  day  on  which  the  last  payment  of  rent  was  made,  and  the  party 
claiming  has  not  the  option  of  calculating  from  the  time  when  he  discon- 
tinued the  receipt  of  rents.  In  this  case  the  defendant  was  entitled  to  an 
ancient  quit  rent,  payable  annually  at  Michaelmas  out  of  certain  land  held 
of  his  manor.  All  the  rent  which  accrued  dae  to  Michaelmas,  1824,  was 
duly  paid ;  the  last  payment  having  been  made  on  the  15th  January,  1825. 
No  rent  was  paid  after  that  date,  and  on  the  15th  May,  1845,  the  defendant 
distrained  for  six  years'  arrears  of  rent  accrued  due  up* to  Michaelmas,  1844 ; 
and  it  was  held,  that  at  the  time  of  the  distress  his  title  to  this  rent  had  been 
extinguislted  by  lapse  of  time.  {Owen  w,  De  Beawmir^  16  Mees.  &  W.  547» 
affirmed  by  Exch.  Ch.,  19  Law  J.,  Exch.  177.  See  po»t,  s.  S4,  n.)  A  per- 
son  dispossessed  of  land  is  allowed  twenty  years  from  the  time  of  his  being 
dispossessed,  and  during  all  that  period  he  may  bring  bis  ejectment.  But 
a  person  disseised  of  rent  has,  according  to  the  above  case,  nnly  twenty 
Years  from  the  last  payment :  and  so,  if  an  annual  rent  has  been  paid  on 
Ae  day  on  which  it  became  due,  and  afterwards  unjustly  withheld,  the  party 
aggrieved  has  only  nineteen  yeara,  instead  of  twenty,  during  which  be  can 
bring  his  action  or  distrain  ;  for  during  the  first  year  of  the  twenty  it  is  plain 
that  he  has  no  right  of  distress  or  action  at  all.  {Per  Parke,  B.,  &  C,  16 
Mees.  &  W.  565.) 

Where  a  lease  renewable  for  ever  had  expired  by  the  dropping  of  lives, 
so  that  in  fiact  only  a  tenancy  from  year  to  year  existed,  but  the  owner  in 
fee  of  the  land,  the  tenants,  and  their  sub-tenants,  had  all  been  acting  for 
Teara  on  the  terms  of  the  leaae,  which  was  at  length  duly  renewed :  it  was 
held,  that  no  one  of  them  could  aubsequently  set  up  in  equity  claims  ad- 
verse to  the  real  characters  they  bore  under  such  lease  and  sub- lease.  So 
long  as  the  relation  of  landlord  and  tenant  subsists,  the  right  of  the  land- 
lord to  rent  is  not  barred  by  non-payment,  except  that  under  the  42nd 
sect  of  S  &  4  Will.  4,  c.  27,  the  amount  to  be  recovered  is  limited  to  six 
yeara.  It  ia  not  in  the  power  of  a  tenant,  by  any  act  of  hia  own,  to  alter  the 
relation  in  which  he  sginds  to  his  landlord.  {Archbold  v.  Scully,  9  H.  L.  C. 
860.) 
When  no  aetual  "^^i*  statute  does  not  apply  to  cases  of  want  of  actual  possession,  but  to 
possestioo.  those  cases  only  where  the  owner  has  been  out  of  it  and  another  party  haa 

been  in  possession  for  the  prescribed  time,  for  there  must  be  both  absence 
of  possession  by  the  person  who  has  the  right  and  actual  possession  by 
another,  whether  adverse  or  not,  to  be  protected,  to  bring  the  case  within 
the  statute.  Therefore,  where  in  1725  the  owner  in  fee  of  a  close,  with  a 
stratum  of  coal  and  other  minerals  under  it,  conveyed  the  surface  to  A. 
(under  whom  the  plaintiflT  claimed),  excepting  the  minerals  to  himself,  hia 
heirs  and  assigns,  and  reserving  liberty  to  enter  and  get  thera,  and  the  right 
of  entry  had  not  been  exercised  for  more  than  forty  years  by  the  owner,  but 
no  other  person  had  worked  or  been  in  possession  of  the  mines,  such  owner 
was  not  barred  by  this  section.  {Smitk  v.  Lloyd,  9  Exch.  562 ;  28  L.  J., 
Exch.  194.) 

Where  by  an  indenture,  dated  19th  October,  1788.  certain  lands  were 
granted,  excepting  the  mines,  and  with  liberty  for  the  grantor,  his  heirs  and 
aasigns,  to  enter  for  working  them :  it  was  held,  that  the  grantor'a  right  was 
not  barred  or  extinguished  by  his  omitting  to  work  the  mines  for  twenty 
years,  the  original  posaession,  whatever  that  wa8,,having  remained  unaltered, 
and  no  act  having  been  done,  or  claims  made,  at  variance  or  inconsistent 
with  the  right  of  liie  grantor  and  his  heirs:  the  court  construed  the  words 
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"  cBscontinuance  of  posscMion/'  in  the  statute,  to  mean  an  abandonment  of    S  4"  ^  Will.  4, 
powession  by  one  person,  followed  by  the  actual  possession  of  another  per-       c.  27,  «.  3. 

son ;  for  if  no  one  succeed  to  the  possession  vacated  or  abandoned,  there   

could  be  no  one  in  whose  favour  or  for  whose  protection  the  act  could  operate. 
To  constitute  discontinuance  there  must  be  both  dereliction  by  the  person 
who  has  the  right,  and  actual  possession,  whether  adverse  or  not,  to  be  pro- 
tected.  (McDonnell  ▼.  M*Kinty,  10  Ir.  L.  R.  514.)  The  inference  of  aban- 
donment of  right  from  nan  user  is  not  applicable  to  the  case  of  mines.  ( iSlra- 
mum  V.  Fawdretft  16  Ves.  390.)  A  grant  of  mines  will  not  be  presumed 
against  an  express  reservation  of  them,  although  the  owner  had  allowed  the 
person  in  possession  of  the  surface  to  expend  money  in  working  them. 
{Norway  v.  Rowe,  19  Ves.  166 ;  Bowser  v.  Colby,  1  Hare,  189.) 

In  1726,  the  owner  in  fee  of  a  close,  with  a  stratum  of  coal  and  other 
minerals  under  it,  conveyed  the  surface  to  A.  (under  whom  the  defendant 
claimed),  reserving  the  minerals  and  a  right  of  entry  to  B.  (under  whom 
the  defendant  claimed),  and  the  right  of  entry  had  not  been  exercised  for 
nore  than  forty  years,  no  other  person  having  worked  or  having  been  in 
possession  of  the  mines :  it  was  held,  that  the  title  of  the  grantees  of  the 
mines  was  not  barred  by  the  3  &  4  Will.  4,  c.  27.  Parke,  B.,  observed, 
"  We  have  not  the  slightest  doubt  that  the  title  of  the  grantees  of  the  mines 
is  not  barred  in  this  case  under  the  3  &  4  Will.  4,  c.  27,  ss.  2,  3,  for  we  are 
clearly  of  opinion  that  that  statute  applies  not  to  cases  of  want  of  actual 
possession  by  the  plaintifT,  but  to  cases  where  he  has  been  out  of  and 
another  in  possession  for  the  prescribed  time.  There  must  be  both  absence 
of  possession  by  the  person  who  has  the  right,  and  actual  possession  by 
another,  whether  adverse  or  not,  to  be  protected,  to  bring  the  case  within 
the  statute.  We  entirely  concur  in  the  judgment  of  Blackhume,  C.  J.,  in 
M*Domm€ll  v.  BtKinty,  suprk,  and  the  principle  upon  which  it  is  founded.'* 
(Smith  V.  Lloyd,  9  Exch.  671,  672.  See  Tottenham  v.  Byrne,  12  Ir.  C.  L.  R. 
(N.  8.)  376,  ante,) 

Trespass  for  breaking  and  entering  the  plaintiff's  closes  and  digging 
minerals  therein.  Pleas,  first,  not  guilty ;  secondly,  not  possessed ;  and, 
thirdly,  a  plea  justifying  the  trespasses  by  the  defendant  as  assignee  of  a 
lease  of  the  minerals  for  ninety-nine  years,  gpranted  by  the  owner  in  1821. 
Replication,  that  the  right  to  make  an  entry  did  not  first  accrue  to  the 
defendant  within  twenty  years  next  before  the  making  of  the  said  entry. 
It  appeared  in  evidence  that  from  1816,  B.  was  in  possession  of  the  close 
under  a  lease,  in  which  there  was  no  reservation  of  the  mines.  In  1821, 
the  owner  granted  a  separate  lease  of  the  minerals  to  B.  and  P.  for  ninety, 
nine  years,  under  whom  the  defendant  claimed.  In  1847,  the  mines  were 
first  worked :  it  was  held,  that  B.  was  in  possession  of  the  mines  before 
1821,  by  reason  of  his  being  in  possession  of  the  surface  as  lessee  under  a 
lease,  without  reservation  of  the  mines  {  and  that  such  possession  enured 
for  the  benefit  of  himself  and  P.  on  the  granting  of  the  lease  of  1821,  so  as 
to  make  himself  and  P.  possessed  of  the  mines  from  1821  under  that  lease, 
and  not  to  leave  the  effect  of  that  lease  to  be  the  granting  of  a  mere  interesse 
termhd,  {Keyse  ▼.  Powell,  2  El.  &  Bl.  132;  17  Jur.  1062 ;  22  L.  J.,  Q.  B. 
306.)  It  was  held  further,  on  the  third  issue,  that,  although  the  plea  con- 
fessed the  possession  to  be  in  the  plaintiff  at  the  time  of  the  alleged  trespass 
in  1847,  yet  that  the  defendant  was  not  confined  to  rely  upon  the  right  of 
entry  which  accrued  to  him  io  1821,  but  might  rely  on  a  supposed  dispos- 
session  within  twenty  years  before  1847,  and  his  right  of  immediate  re-entry 
thereupon.    {lb.) 

(m)  On  iSbe  construction  of  these  words  **  other  than  a  will,"  see  James  v. 
Salter,  3  Bing.  N.  C.  644 ;  4  Scott,  168  ;  ante,  pp.  162,  163. 

(a)  It  was  doubted  whether  the  3rd  section  comprehended  the  case  of  a 
■lortgagee,  so  as  to  render  it  necessary  for  him  to  bring  his  action  of  eject* 
ment  within  twenty  years  from  the  day  of  default  made  in  payment  of  the 
mortgage  money.  {Doeyr.  Williams,  6  Ad.  &  EIL  291.)  But  it  is  now 
provid^  by  stat  7  Will.  4  3c  1  Vict.  c.  28,  that  a  mortgagee  of  land,  as 
defined  by  8  &  4  Will  4,  c.  27,  s.  1,  (ante,  p.  136.)  may  bring  actions  to 
recover  land  within  twenty  years  after  the  last  payment  of  any  principal  or 
interest.  (See  Doe  d.  Boylanee  v.  Lightfoot,  8  Meea.  &  W.  663;  section  28, 
feet,  and  note.) 
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8  4*  4  WW.  4b        (o)  The  words  **  or  other  future  cstote  or  interest  *»  were  said  to  he  large 
c.  27» «.  8.       enough   to  comprehend,  and   would  comprehend,  all  executory  devise*. 

{Jamet  v.  Salter,  8  Bing.  N.  C.  654,  anie.  p.  152.    See  Doe  d.  Johnson  v. 

Livereed^e,  11  Mees.  &  W.  517,  poet,  sect.  20,  n.,  as  to  what  is  a  future 
estate  within  these  words. ) 
Limitation  be-  On  the  trial  of  an  ejectment  for  certain  undivided  shares  of  a  messuage 

2.T1S  aM*t!SiIt^*  *"^  *»"^»  >"  ^^^  *>«^**'®  ^^'^  J^>^^o^*  C.  J.,  at  the  Maidstone  Spring 
^  Assizes,  1846,  it  appeared  that,  in  1766,  the  owner  in  fee  of  the  premises 

had  mortgaged  them  to  one  Huhbard  for  a  term  of  500  years.  .In  the  fol- 
lowing year  Hubbard  became  the  absolute  purchaser  in  fee;  and  the 
residue  of  the  term  was  at  the  same  time  assigned  to  one  Holyhead  (since 
deceased),  in  trust  for  Hubbard,  and  to  attend  the  inheritance.  A  limited 
administration  of  this  term,  as  part  of  the  goods  of  Holyhead,  had  been 
taken  out  by  the  lessor  of  the  plaintiff  in  1843 ;  and  he  brought  this  eject- 
ment  on  behalf  of  the  infants,  who  claimed  title,  through  Hubbard,  to  the 
beneficial  interest  in  four-ninths,  undivided  shares,  of  the  property,  their 
title  being  denied  by  the  defendants,  who  also  claimed  through  Hubbard. 
Holyhead  had  never  been  in  possession,  nor  had  Hubbard  before  he  be- 
came owner  in  fee.  The  defendants  objected  that  the  right  of  entry  was 
barred  by  the  2nd  section  of  this  act  The  verdict  was  for  the  plaintiff, 
with  leave  for  the  defendants  to  move  to  enter  a  nonsuit  The  court  decided 
that  the  lessor  of  the  plaintiff  was  barred  by  the  2nd  and  Srd  sections  of  the 
act  PatteeoMt  J.,  would  not  say  that  the  words  of  the  Srd  section,  as  to 
persons  claiming  on  alienation,  which  have  been  referred  to,  are  specially 
pointed  to  the  case  of  trustee  and  cestui  que  trust ;  but  they  certainly  seem 
to  be  very  applicable.  Now,  if  the  termor  could  have  brought  ejectment 
twenty  ^ears  before  this  action  was  brought,  there  is  an  end  of  the  case ;  for 
this  action  was  not  brought  within  five  years  after  the  passing  of  stat  3  &  4 
Will.  4,  c.  27,  so  as  to  be  within  the  saving  of  the  >5th  section.  The  3rd 
section  seems  clear ;  and  there  is  nothing  in  any  other  part  of  the  act  to 
militate  against  our  construction  of  it.  {Doe  d.  Jacobt  v.  Phillipe,  10  Q.  B. 
130.)  The  Court  of  Common  Pleas  did  not  consider  the  case  last  cited  as 
binding  on  them,  but  expressed  an  opinion  that  the  case  of  a  eettui  que  trust 
holding  possession  of  land  under  a  trustee  does  not  fall  within  this  clause, 
which  IS  meant  to  apply  to  cases  where  the  person  holding  the  land  does 
not  hold  it  under,  or  in  privity  with,  the  person  in  whom  the  right  of  entry 
is  supposed  to  be.  The  cestui  que  trust,  in  such  a  case,  holds  possession 
under  the  trustee  and  under  the  protection  of  the  instrument  by  which  the 
estate  is  conveyed  to  the  trustee,  it  cannot,  therefore,  be  said  that  it  is  a 
case  in  which  no  person  entitled  under  the  instrument  has  been  in  posses- 
sion, for  the  cestui  que  trust  has  been  in  possession  under  the  instrument. 
(Garrard,  dem..  Tuck,  ten.,  8  C.  B.  281 ;  see  p.  252.) 
Effect  of  non-  (  p)  Where  a  landlord  merely  omits  to  compel  his  lessee,  during  the  con- 

paymeDCofrent  tinuance  of  a  lease,  to  pay  rent  for  twenty  years,  and  there  has  been  no 
payment  to  any  other  person,  the  landlord  is  not  therefore  barred,  but  may 
recover  in  ejectment,  at  any  time  within  twenty  years  after  the  determina- 
tion of  the  lease,  such  a  case  being  within  the  latter  part  of  this  section. 
In  an  action  of  ejectment,  it  appeared  that  R.  B.,  being  seised  in  fee  of 
the  premises  in  question,  in  the  year  1795  demised  them  to  T.  D.  and  A.  D. 
for  ninety-nine  years,  if  three  persons  named  in  the  lease,  or  the  survivors 
or  survivor  of  them,  should  so  long  live,  reserving  an  annual  rent  of  38/. 
In  1815,  J.  D.  acquired  the  fee  in  the  premises ;  and  on  his  death  they  de- 
scended  to  his  heir  at  law,  G.  D.,  who,  in  1825,  devised  them  to  £.  D.,  the 
lessor  of  the  plaintiff  in  fee.  In  the  year  1802,  A.  D.,  the  surviving  lessee 
under  the  lease  of  1795,  assigned  the  premises  to  the  defendant,  who  paid 
the  rent  until  1815,  when  he  entered  into  an  agreement  with  J.  Dn  that  on 
his  being  allowed  to  make  certain  alterations  in  the  premises,  he  should  not 
call  on  the  defendant  for  payment  of  any  further  rent  during  his  life.  The 
defendant  accordingly  occupied  the  premises  without  payment  of  any  rent 
until  the  determination  of  the  lease  by  the  death  of  the  last  cestui  que  vie  in 
1887,  when  the  action  was  thereupon  commenced,  the  defendant  having 
refused  to  give  up  the  possession.  It  was  contended  for  the  defendant,  that 
the  right  of  the  lessor  of  the  plaintiff  was  barred  by  this  sutute,  more 
than   twenty  years  having  elapsed  since   1815,  at  which  time  the  right 


Digitized  by 


Google 


First  Accruer  of  Bight.  160 

of  action,  by  reason  of  the  nonpayment  of  the  rent,  first  accrued.     The    S  ^  4  Will.  4, 
learned  judge  overruled  the  objection,  and  a  verdict  was  found  for  the       e.  27, «.  3. 

plaintiff,  leave  being  reserved  to  the  defendant  to  move  to  enter  a  verdict,  

if  the  court  should  be  of  opinion  that  the  statute  was  a  bar.  Upon  this 
motion,  Parker  B.,  said,  "  I  think  there  is  no  ground  whatever  for  granting 
a  rule  in  this  case.  The  point  appears  to  roe  to  be  perfectly  clear,  and  1 
cannot  see  how  any  doubt  could  have  been  entertained  on  the  subject  The 
lessor  of  the  plaintiff  claims  an  estate  in  remainder,  expectant  on  the  deter- 
mination of  a  lease  granted  for  ninety-nine  years,  if  three  persons  named  in 
the  lease  should  so  long  live.  She  has  but  the  right  of  possession  until  the 
end  of  that  period,  or  the  expiration  of  the  last  of  the  three  lives.  The 
case  therefore  fells  within  the  latter  part  of  the  3rd  section  of  the  act  The 
9th  section  throws  light  on  this  subject.  Here  there  has  been  no  adverse 
claim,  and  no  pajrment  of  rent  to  any  other  person  :  it  is  the  mere  case  of  a 
landlord  omitting  to  compel  his  tenant  to  pay  the  rent  reserved  by  his 
lease.  The  right  of  the  plaintiff  manifestly  accrued  on  the  determination  of 
the  lease,  and  he  is  entitled  to  bring  his  action  at  any  time  within  twenty 
years  from  that  period."  (Doe  d.  Davy  v.  Oxenham,  7  Mees.  &  W.  131, 
183,  184;  see  Grant  v.  Ellis,  ante,  pp.  153—166.)  The  former  case  was 
followed  where  the  lessor  of  the  plaintiff  in  ejectment  had  purchased  the 
reversion,  subject  to  a  lease  for  years,  at  a  rent  of  4/.  and  to  an  annui^  of 
4^,  and  the  tenant  in  possession  under  the  lease  had  paid  the  sum  of  4/. 
yearly  for  upwards  of  twenty  years  to  the  annuitant,  until  his  death  in  1830, 
and  subsequently  to  his  widow :  it  was  held,  that  it  was  for  the  jury  to  con- 
sider in  what  character  the  tenant  made  such  annual  payment,  and  if,  as 
agent  for  his  landlord,  the  possession  was  not  adverse,  and  the  right  of  the 
person  entitled  to  the  reversion  is  not  barred  by  this  statute.  (Doe  d. 
Newman  v.  GodsUt,  5  Jur.  170;  4  Q.  B.  603,  n.)  It  was  held,  that 
where  a  landlord,  or  those  through  whom  he  claims,  have  received  no 
rent  for  upwards  of  twenty  years  under  an  existing  lease,  containing  an 
express  clause  of  re-  entry  for  the  nonpayment,  he  is  barred  by  the  2nd 
section  of  3  &  4  Will  4,  c  27,  from  recovering  either  the  land  or  the  rent, 
the  case  falling  expressly  within  that  section,  ( Doe  d.  Manmon  v.  Bingham, 
8  Ir.  L.  K.  456,)  a  right  of  entry  having  accrued  more  than  twenty  years 
before.  The  case  of  Doe  d.  Davy  v.  Oxenham,  tuprh,  was  cited,  and  the 
court  was  strongly  pressed  with  the  anomaly  of  the  landlord  being  entitled 
to  recover  the  possession  at  the  end  of  the  term,  or  within  twenty  years 
after,  and  yet  be  unable  to  avail  himself  of  the  condition  of  re-entry  in  the 
subsisting  lease.  The  Court  of  Common  Pleas,  however,  after  considerable 
deliberation,  while  they  recognized  the  propriety  of  the  above  decision  of 
the  English  Exchequer,  and  admitted  the  existence  of  the  anomaly,  yet 
stated  they  felt  bound  by  the  language  of  the  enactments,  which  they 
thought  clear  on  the  subject  (Doe  £  Mannion  v.  Bingham,  3  Ir.  L.  R.  456. 
See  Owen  v.  De  Beauvoir,  16  Mees.  &  W.  560.) 

In  Crosbie  v.  Sugrue,  (9  Ir.  L.  R.  17,)  it  appeared  that  R.  had  demised 
land  at  a  rent  of  7s.  6d.  per  annum  by  a  freehold  lease,  and  that  a  life  in 
the  lease  was  then  in  esse.  In  1815,  R.  died,  having  devised  the  estates  to 
C.  for  life,  remainder  to  his  first  and  other  sons  in  tail.  C.  died  in  1818, 
and  his  son,  who  was  then  a  minor,  became  entitled  under  the  will.  The 
last  payment  of  rent  was  in  1818,  and  it  was  held  that  an  action  of  eject- 
ment for  nonpayment  of  rent,  brought  in  1845,  was  not  barred.  It  was  the 
case  of  a  freehold  lease,  and  not  void  by  reason  of  nonpayment  of  rent. 
Supposing  that  the  rent  had  not  been  paid  for  twenty  years,  the  lease  did 
not  beeome  void  but  voidable  at  the  election  of  the  landlord.  There  was 
no  evidence  that  he  had  taken  any  step  to  avoid  the  lease,  which  he  had  a 
right  to  do,  and  in  the  absence  of  all  evidence  upon  the  subject  the  land- 
lord still  retained  his  power  of  election ;  and  in  such  a  case  of  things  it  was 
impossible  to  say  that  the  landlord  was  barred  by  the  Statute  of  Limita- 
tions.     (See  Amsby  v.  Woodward,  6  B.  &  C.  519.) 

Where  property  is  under  lease,  adverse  possession  runs  against  the  rever- 
sioner from  the  expiration  of  the  lease,  or  from  the  time  when  the  tenant 
pays  rent  to  one  claiming  wrongfully  to  be  entitled  in  immediate  reversion. 
A  bill  of  discovery  in  aid  of  an  action  of  ejectment,  filed  in  1840,  suted 
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34-4  WUl.  4,    that  in  1776,  A.  B.,  being  seised  in  fee,  granted  leases  of  the  property 
c.  27.  s,  3.       which  expired  in  182S,  and  that  the  plaintiff,  aa  heir  of  A.  B.,  wat  now 

— entitled  to  the  property,  for  the  recovery  of  which  he  was  abont  to  bring  an 

action  of  ejectment  The  defendant  pleaded  the  Statute  of  Limitations, 
(3  &  4  Will.  4,  c  27,)  and  averred  that  the  plaintiff  had  not  been  in  pos- 
session or  received  rents  for  more  than  twenty  years  before  the  bill  was 
filed  ;  that  the  defendant  had  entered  into  possession  as  purchaser  in  fee 
simple  in  1819,  and  had  ever  since  remained  in  peaceable  possession  as 
tenant  in  fee:  it  was  held,  that  this  plea  could  not  in  law  be  sustained,  for 
there  being  no  allegation  that  the  rent  had  been  naid  to  any  one  wrongAilIy 
claiming  to  be  entitled  in  reversion  immediately  expecunt  on  the  deter- 
mination of  the  lease,  the  plaintiff's  right  did  not  accrue  until  the  expira- 
tion of  the  lease  in  1825,  or  within  twenty  years  from  the  filing  of  the  bilL 
(Chadwiek  v.  Broadwood,  3  Beavan,  308 ;  Archbold  v.  SeuUy,  9  H.  L.  C. 
860.) 

When  the  rents  of  mines  are  reserved  by  means  of  payment  of  produce 
in  specie,  the  profits  will  be  considered  as  accruing  to  the  lessor  at  the 
time  of  receiving  such  produce,  and  not  at  the  time  of  the  sale  of  it,  and 
Aerefore  the  statute  will  run  from  the  time  of  such  receipt,  and  not  from 
the  time  of  such  sale.  ( Denyt  v.  ShueklmrgX^  4  Y.  &  Coll.  42.  Bee  ITDonfie/l 
V.  UPKhUy,  10  Ir.  L.  R.  614,  ante,  p.  167.) 


Where  advantage 
of  forfeiture  to 
not  taken  by  re- 
msindennui,  be 
•ball  have  a  new 
right  when  hie 
estate  comet  into 


When  right  of 
entry  to  be  exer- 
cised by  re- 
mainderman. 


Forfeiturt. 

4.  Provided  always,  tbat  when  any  right  to  make  an  entry 
or  distress,  or  to  bring  an  action  to  recov«»r  any  land  or  rent  by- 
reason  of  any  forfeiture  or  breach  of  condition,  shall  haye  first 
accrued  in  respect  of  any  estate  or  interest,  in  reversion  or  re- 
mainder, and  the  land  or  rent  shall  not  have  been  recovered  by 
virtue  of  such  right,  the  right  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued,  in  respect  of  such  estate  or  interest,  at  the  time 
when  the  same  shall  have  become  an  estate  or  interest  in  pos- 
session, as  if  no  such  forfeiture  or  breach  of  condition  had  hap- 
pened (r). 

(r)  Though  a  remainderman  expectant  on  an  estate  for  life  or  years,  to 
whom  a  right  to  enter,  or  bring  an  ejectment,  is  given  by  the  forfeiture  of 
the  tenant  for  life  or  years,  may  take  immediate  advantage  of  a  forfeiture, 
yet  be  is  not  bound  to  do  so ;  therefore,  if  he  pursues  his  remedy  within  his 
time  after  the  remainder  attached,  it  will  be  sufficient,  nor  can  the  Statute 
of  Limitations  be  insisted  on  against  him,  for  not  coming  within  twenty 
years  after  his  title  first  accrued  by  the  forfeiture.  ( 1  Ves.  sen.  278.  See 
Doe  d.  Allen  v.  Blakeway,  5  Carr.  &  P.  563.)  So  where  a  testator,  having 
made  a  lease  for  years  of  an  estate,  with  a  clause  of  re-entry  on  nonpayment 
of  rent,  devised  it,  and  after  his  death  hi*  heir  received  the  rent  during  the 
lease,  (being  a  period  of  more  than  twenty  years,)  without  any  steps  having 
been  taken  by  the  devisee  to  recover  the  possession :  it  was  heLcC  that  the 
devisee  was  not  barred,  for  he  could  not  have  entered  during  the  lease ; 
and  although  a  forfeiture  had  been  committed,  he  was  not  obliged  to  take 
advantage  of  it.  (Doe  d.  Cooke  v.  Danvert,  7  East,  299.)  So  alM>  strangers 
to  fines,  having  different  and  distinct  rights  by  several  titles  accruing  at 
different  times,  were  allowed  five  years  to  avoid  a  fine  after  the  accruing  of 
each  title ;  (Cruise,  Dig.  tit.  XXXV.  ss.  29,  S4.  See  1  Wms.  Saund.  SI 9, 
a.  n. ;)  it  was  determined,  that  where  a  fine  was  levied  by  a  tenant  for  ffeare, 
advantage  must  be  taken  by  the  person  who  is  reversioner  at  the  time  the 
fine  was  levied,  and  that  he  could  not  assign  his  right  of  entry,  nor  enter 
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bimBelf  after  having  parted  with  hU  reversion.    (Feim  v.  Smart,  12  East,  3^4  mil  4 

♦«^)  cT27,«.4.  ' 
The  lord  of  a  manor  is  harred  by  the  Statute  of  Limitations  from  entering 


for  a  forfeiture  after  twenty  years.  ( Wittom  v.  Peacock,  3  M.  &  Keen,  826.)  Entry  for  forfei- 
If  a  copyholder  made  a  lease  of  his  copyholds  contrary  to  the  eustom  of  the  ^'^  ^f  ^PX- 
manor,  and  the  lord  died  before  his  entry  or  seizure  for  the  forfeiture,  the  **®*^' 
reversioner  or  remainderman  could  never  take  advantage  of  the  forfeiture 
done  or  committed  before  their  time;  (Ladjf  Montagu* t  case,  Cro.  Jac.  801 ; 
Co.  Cop.  8.  60;  Doe  d.  Tarrant  v.  HeUier,  3  Term  Rep.  162;)  unless  the 
act  of  forfeiture  destroys  the  estate.  (3  Term  Rep.  173.)  As  to  the  for- 
feiture of  Copyholds,  see  Shelford  on  Copyholds,  pp.  148 — 172;  CAam- 
btrlain  v  Drake,  2  Sid.  8;  and  for  waste,  Easteourt  v.  Weeks,  Salk.  186; 
Lutw.  799;  Bird  v.  Kirkbp,  1  Mod.  199;  Carter,  237:  Gilb.  Ten.  249. 
But  the  lord  may  seize  copyhold  land  quousque  in  virtue  of  a  right  which 
accrued  to  the  preceding  lord  on  default  of  the  heirs  coming  in  to  be 
admitted,  although  he  be  devisee,  and  not  the  heir  of  the  preceding  lord; 
but,  to  entitle  him  to  make  such  seizure,  there  must  be  three  proclamations 
made  at  three  consecutive  courts.  {Doe  d.  Bover  v.  Trueman,  I  B,  k,  Ad. 
736  )  The  admiuance  of  a  copyholder,  after  a  forfeiture  incurred  by  levy- 
ing a  fine,  would  be  a  waiver,  and  any  act  equally  solemn  will  have  the 
same  effect.  (3  Term  Rep.  172.)  M.,  after  a  devise  of  his  property  real 
and  personal  to  P.,  purchased  lands  in  fee,  and  procured  an  assignment  of 
an  outstanding  term  of  years  to  P.  as  his  trustee.  On  the  death  of  M., 
without  republishing  his  will,  a  moiety  of  the  fee  descended  to  P.'s  wife  as 
coparcener  with  others ;  but  P.,  thinking  himself  entitled  under  the  will, 
entered  into  and  took  the  profits  of  the  whole  to  his  own  use,  and  afterwards 
joined  his  wile  in  a  feoffment  and  fine  sur  cognitance  de  droit  come  reo,  with 

relanuitions :  it  was  held,  that  the  term  was  not  merged  by  the  seisin  of 
in  right  of  his  wife ;  that  the  feoffment  and  fine  were  not  void,  but 
operated  as  a  disseisin  and  forfeiture  of  the  term,  of  which  advantage  might 
be  taken  by  entry  within  five  years  either  after  forfeiture  or  after  the  expi- 
ration  of  the  term ;  that  in  the  meantime  the  term  might  be  treated  as  still 
subsisting,  for  the  purpose  of  entitling  a  plaintiff  in  ejectment  to  recover 
on  a  demise  of  P.'s  personal  representatives.  {Doe  d.  Blight  v.  Petl,  11  Ad. 
ft  £11.  842;  4  P.  &  Dav.  278.) 

In  cases  of  conditions  of  re-entry,  there  is  a  difference  between  leases  for  Entry  when 
Hoes  and  leases  for  years,  and,  with  respect  to  the  latter,  there  is  also  a  aecMsaiy. 
difference  between  them,  which  arises  entirely  from  the  manner  in  which 
the  condition  of  re-entry  is  expressed  in  the  lease.  As  to  leases  for  lives,  it 
is  held  that,  if  the  tenant  neglects  or  refuses  to  pay  his  rent  after  a  regular 
demand,  or  is  guilty  of  any  other  breach  of  the  condition  of  re-entry,  the 
lease  is  only  voidable,  and  therefore  not  determined  until  the  lessor  re-  enters, 
that  is,  brings  an  c^jectment  for  the  forfeiture;  though  the  clause  of  the 
condition  should  be,  that  for  the  nonpayment  of  rent  or  the  like,  the  lease 
shall  cease  and  be  w4d.  For  it  is  a  rule,  that  where  an  estate  commences  bp 
Hwerp  it  cannot  be  determined  brfore  entry,  (Plowd.  135,  136.)  And  in  the 
case  of  a  freehold  lease,  entry  is  requisite  before  bringing  an  ejectment  for 
a  forfeiture.    (Co  Liit  218 ;  2  Rep.  53  a ;  4  Tyrw.  625.) 

An  actual  entry  is  not  necessary  to  avoid  a  mere  licence  to  dig  mines,  but 
by  analogy  to  what  is  required  to  be  done  in  order  to  determine  a  freehold 
lease,  which,  by  the  terms  of  it,  is  to  be  void  on  the  nonperformance  of 
covenants,  it  seems  to  follow,  that  to  put  an  end  to  such  a  licence,  the  grantor 
must  give  notice  of  his  intention  to  do  so  after  a  breach  of  a  condition, 
which  notice  would  be  equivalent  to  an  entry  or  claim  by  the  grantor 
of  a  freehold  estate  to  which  a  condition  is  annexed.  {Roberts  v.  Davey,  4 
B.  &  Ad.  664.  See  Doe  v.  Wood,  2  B.  fir  Aid.  724.)  If  the  lessor,  after 
notice  of  the  forfeiture,  which  is  a  material  and  issuable  fact  (3  Rep.  64  b, 
2  T.  R.  430,  431 ),  accepu  rent  which  accrued  due  after,  or  does  any  other 
act  which  amounts  to  a  dispensation  of  the  forfeiture,  the  lease,  which  was 
before  voidable,  is  thereby  affirmed.  But  the  dispensation  with  a  forfeiture 
for  a  breach  of  a  condition  does  not  take  away  the  right  of  entry  for  a  sub- 
sequent breach.  {Roe  v.  Harrison,  2  T.  R.  425  ;  Maeher  v.  Foundling  Hos- 
pUal,  1  Yes.  &  B.  191 ;  Doe  v.  Bliss,  4  TaunL  725.)  With  respect  to  leases 
for  J^Bn,  the  necessity  of  an  entry  depends  upon  the  wording  of  the  con-* 
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3  4"^  WiU.  4»    dition.     If  the  words  be,  that  upon  the  doing  of  such  an  act  the  reversioner 
e.  27»  «.  4.       may  enter,  there  must  be  an  entry  to  avoid  &e  estate ;  but  if  the  estate  be 

• granted  upon  condition  that  if  the  grantee  do  such  an  act  the  estate  shall 

thereupon  immediately  cease  and  determine,  there  no  entry  is  necessary. 
(12  East,  448.)  In  the  first  case  the  lease  is  only  voidable,  and  may  be 
affirmed  by  the  acceptance  of  rent,  or  other  act,  if  the  lessor  had  notice  of 
the  breach  of  the  condition  at  the  time.  (Plowd.  1S3;  Co.  Litt.  215,  a ;  Z 
Rep.  64,  a,  65 ;  Cowp.  804.)  A  distress  made  by  a  landlord  on  the  assignee 
of  his  lessee  is  a  waiver  of  a*forfeiture  incurred  by  a  prior  breach  of  cove- 
nant ;  but  if  there  be  a  continuing  breach,,  the  landlord  is  not  precluded 
from  taking  advantage  of  it  for  a  time  subsequent  to  the  distress.  {Doe  d. 
Flower  v.  Peek,  1  Bam.  &  Ad.  428.)  But  where  a  lease  for  years  is  made 
with  a  condition  that  for  nonpayment  of  the  rent,  or  the  like,  the  lease  shall 
be  null  and  void,  if  the  lessor  makes  a  legal  demand  of  the  rent,  and  the 
lessee  neglects  or  refuses  to  pay,  or  is  guilty  of  any  other  breach  of  the  con- 
dition of  re-entry,  the  lease  is  absolutely  determined,  and  cannot  be  set  up 
again  by  acceptance  of  rent  due  after  the  breach  of  the  condition,  or  by 
any  other  act.    (Cowp.  804.    See  1  Wms.  Saund.  287  c,  n.  16.) 

it  was  held,  that  a  condition  of  re-entry  on  breach  of  covenants  in  a  lease 
could  only  operate  during  the  continuance  of  the  lease ;  when  that  was  de- 
termined the  proviso  was  gone,  and  the  reversioner,  having  never  been  in 
possession  by  right  of  re-entry  for  the  condition  broken,  could  not  take 
advantage  of  it,  and  that  the  lessee,  who  had  sown  the  land,  was  entitled 
to  emblements.     (Johns  v.  Wfutley,  8  Wils.  127.) 

A  lessor  has  a  right  to  make  the  estate  of  his  lessee  conditional,  and  the 
assignee  of  such  an  estate  takes  it  subject  to  the  condition,  and  liable  to  be 
divested  by  the  breach  of  it  It  is  immaterial  in  a  case  in  which  the  lessor, 
and  not  the  assignee  of  the  reversion,  is  the  real  plaintiff',  whether  the  con- 
dition is  for  the  performance  of  some  covenant  which  runs  with  the  land, 
or  one  which  is  wholly  collateral ;  upon  the  breach  of  either  species  of  cove- 
nant, the  estate  ceases  when  the  lessor  chooses  to  take  advantages  of  bis 
right  of  re-entry.  {Doe  d.  Flower  ▼.  Peek,  I  Bam.  &  Ad.  436,  487.) 
Notice  of  con-  Where  a  party  is  really  ignorant  of  the  existence  of  an  instrament  in 

dJtkm.  which  the  condition  is  contained,  and  where  he  would  have  a  good  title  if 

there  were  no  such  instrument,  a  neglect  of  the  terms  of  the  condition  will 
not  subject  him  to  a  loss  of  the  estate,  and  the  party  entitled  to  avail  him- 
self of  the  condition  must  take  care  to  make  it  known  to  the  person  who  was 
to  comply  with  it  {France* e  case,  8  Rep.  89  b  ;  Shep.  T.  148 ;  Malton  v. 
Fitzgerald,  8  Mod.  28 :  8kinn.  125 ;  Doe  d.  Kenriek  v.  Lord  W,  BeaueUrk, 
11  East,  657.)  An  heir  at  law,  to  whom  a  devise  is  made  upon  condition, 
is  not  liable  to  lose  his  estate  by  a  breach  of  the  condition,  unless  he  has 
notice  of  the  devise  which  contains  it ;  and  the  onus  of  proving  that  the 
notice  has  been  given,  lies  upon  the  party  entitled  to  the  benefit  of  the 
breach  of  the  condition.  Doe  d.  Tafflor  ▼.  Crisp,  1  P.  8r  Dav.  87  ;  8  Ad.  & 
£11  779  ;  2  Jur.  948.) 


Bevsntontr  to 
hsva  a  nsw 
right 


Reversioner. 

5.  Provided  also,  that  a  right  to  make  an  entry  or  distress 
or  to  bring  an  action  to  recover  any  land  or  rent  shall  be  deemed 
to  have  first  accrued,  in  respect  of  an  estate  or  interest  in  rever- 
sion, at  the  time  at  which  the  same  shall  have  become  an  estate 
or  interest  in  possession  by  the  determination  of  any  estate  or 
estates  in  respect  of  which  such  land  shall  have  been  held,  or' 
the  profits  thereof  or  such  rent  shall  have  been  received,  not- 
withstanding the  person  claiming  such  land,  or  some  person 
through  whom  he  claims,  shall,  at  any  time  previously  to  the 
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creation  of  the  estate  or  eatatea  which  shall  have  determined,    <  ^  4  WiU.  4» 
hare  been  in  possession  or  receipt  of  the  profits  of  such  land,  or     c«  27,  <.  6. 
in  receipt  of  such  rent  (#). 

(«)  By  tbis  section  the  remaiDderman  is  not  bound  to  enter  for  a  forfeiture 
until  bis  estate  fall  into  possession,  nor  is  tbe  right  affected  by  a  possession 
by  him,  or  any  person  through  whom  he  claims,  previously  to  the  creation 
of  the  estate  which  shall  have  determined.  But  it  will  be  seen  by  the  20th 
section  (  poti),  that  several  riehts  in  the  same  person  may,  contrary  to  the 
rule  which  previously  prevails,  be  barred  without  any  new  allowance. 


Administrator, 
6.  For  the  purposes  of  this  act  an  administrator  claimine  the  ^^  adminbtnaor 
estate  or  interest  of  the  deceased  person  of  whose  chattels  he  ^uinSi  uie    * 
shall  be  appointed  administrator,  shall  be  deemed  to  claim  as  {JJ^  SCT^dSLlh" 
if  there  had  been  no  interyal  of  time  between  the  death  of  of  iieceated. 
such  deceased  person  and  the  grant  of  the  letters  of  administra* 
tion  (<). 

(<)  In  the  case  of  intestacy,  it  had  been  decided  that,  as  to  all  rights  oc-  Old  rule  that 
curring  after  the  death  of  the  intesUte,  the  statutes  of  limitation  only  began  ^J*^^  ^^'ft?***" 
to  run  from  the  grant  of  administration.    Hence  a  right  to  a  chattel  interest  fTMat^mSSSal*' 
in  lands  might  have  been  kept  alive,  notwithstanding  adverse  possession,  tiatton. 
to  the  expiration  of  the  term,  however  long,  and  instances  had  occurred  of 
serious  practical  inconvenience  from  that  state  of  the  law.    The  object  of 
this  clause  of  the  act  is  to  make  the  period  of  limitation  with  respect  to 
chattel  interests  in  land  begin  to  run  from  the  time  when  the  right  of  entry 
arose  and  might  have  been  acquired  by  taking  out  letters  of  administration. 

The  next  of  kin  and  creditors  of  the  intesUte  will  have  no  just  cause  of 
complaint,  if  for  twenty  years  they  neglect  their  rights,  and  great  injustice 
Blight  be  done  to  the  party  in  possession  by  allowing  a  stale  demand  to  be 
brought  forward  after  a  longer  lapse  of  time.  (See  1st  Real  Prop.  Rep.  p.  48.) 
The  above  enactment  will,  it  is  apprehended,  apply  to  an  administrator 
suing  for  die  subjects  mentioned  in  tne  40th,  41  st,  and  42nd  sections  of  the 
act,  see  pott.  The  utility  of  the  alteration  will  be  further  apparent  on  re- 
ference to  the  previous  state  of  the  law. 

The  distinction  between  an  administrator  and  an  executor  is.  that  an  ad- 
ministrator  derives  his  title  wholly  from  the  eccJegiastical  qqwO$  and  has 
none  until  the  letters  of  administration  are  granted,  and  the  property  of  the 
deceased  vests  in  him  only  from  the  time  of  the  yrant.    ( Woolley  v.  C/arAc, 

5  B.  &  Aid.  744.)  The  title  of  an  administrator,  though  it  does  not  exist 
until  the  grant  of  administration,  relates  back  to  the  time  of  the  death  of 
the  intestate,  so  that  he  may  recover  against  a  wrong-doer  who  has  seized  or 
converted  the  goods  of  the  intesUte  after  his  death  in  an  action  of  trespass 
or  trover.     (  Thorpe  v.  Stallwood,  £  M.  &  G.  760 ;  Foster  v.  Bates,  12  Mees. 

6  W.  233 ;  Welehman  v.  Sturgis,  13  Q.  B.  552.)  But  this  doctrine  of  reU- 
tion  exisu  only  in  cases  where  the  act  done  is  for  the  benefit  of  the  esUte. 
(Morgan  V.  Thomas^  8  Exch.  802;  22  Law  J.,  Exch.  152;  17  Jur.  283.) 


expecunt  on  another  existing  term,  and  before  the  expiration  of  the  first 
term  the  grantee  died ;  at  the  expiration  of  the  first  term  the  lessor  entered 
and  levied  a  fine  before  administration  granted ;  and  after  the  five  years' 
non-claim  on  the  fine  had  run,  letters  of  administration  were  obuined  of 
the  effects  of  the  person  entitled  to  the  reversionary  term,  and  it  was  held 
that  the  administrator  should  have  five  years  from  that  time,  as  there  was  no 
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8^4  Will.  4,  right  of  entry  before.  {Siarfcrd^t  com,  Cto.  Jac.  61 ;  cited  in  Carjf  y.  StephtH' 
c  27,  «.  0.  «ofi,  2  Salk.  421 ;  S.  C,  Garth.  335 ;  Skinn.  6S6 ;  4  Mod.  376.)  In  another 
■  case  where  there  was  a  gift  of  a  term  of  years  to  A.  for  life,  remainder  to 

B.  for  life,  remainder  to  C,  who  died  in  1736 ;  A.  in  1757 ;  B.  in  1779.  Ad- 
ministration of  the  effects  of  C.  was  first  granted  in  1816,  eighty  yean  from 
hU  deathf  and  hu  administrator  brought  an  ejectment ;  he  was  nonsuited  at 
the  trial,  but  the  Court  of  Common  Pleas  granted  a  new  trial.  ( FahcUUm  ▼. 
Little,  cited  in  5  Bam.  &  Aid.  214.) 

In  an  action  by  an  administrator  against  the  acceptor  upon  a  bill  of  ex- 
change, payable  to  the  testator,  but  accepted  after  his  death,  it  was  held, 
that  the  Statute  of  Limitations  began  to  run  nrom  the  time  of  granting  the 
letters  of  administration,  and  not  from  the  time  the  bill  became  due,  there 
being  no  cause  of  action  until  there  was  a  party  capable  of  suing.  {Murray 
▼.  The  East  India  Company,  5  Barn.  &  Aid.  204 ;  and  see  Pratt  ▼.  Sufoine,  8 
Bam.  &  C.  286 ;  Perry  v.  Jenkins,  1  M.  &  Cr.  118;  Hyde  ▼.  PHce,  1  C.  P. 
Coop.  196 ;  Freake  y.  Crat^eldt,  8  M.  &  Cr.  499 ;  Howlitt  v.  Lambert,  1  Ir. 
£q.  R.  263;  Wms.  Law  of  Executors,  395,  399.)  The  Sutute  of  Limita. 
tions  is  not  a  good  plea  where  an  executor  has  not  taken  out  administration ; 
because  no  laches  can  be  imputed  to  a  plaintiff  for  not  suing  whilst  there 
was  no  executor  against  whom  he  could  bring  his  action.  (Coop.  Eq.  PI. 
233;  2  Vern.  694;  1  Eq.  Cas.  Abr.  305.)  But  where  the  defendant  had 
possessed  the  personal  estate  and  might  have  been  sued  as  executor  de  son 
tortf  his  plea  of  the  Statute  of  Limitations  was  allowed,  although  he  had  not 
taken  out  probate  until  some  years  after  the  testator's  death.  (  Webster  ▼• 
Webster,  10  Ves.  93.)  It  is  no  answer  to  a  pica  of  the  Statute  of  Limita- 
tions, that  after  the  cause  of  action  accrued,  and  after  the  statute  had  begun 
to  mn,  the  debtor  within  the  six  years  died,  and  that  (by  reason  of  litigation 
as  to  the  right  of  probate)  an  executor  of  his  will  was  not  appointed  until 
after  the  expiration  of  the  six  years,  and  that  the  plaintiff  sued  such  exe- 
cutor within  a  reasonable  time  after  probate  granted.  (Rhodes  v.  Smethurst, 
4Mees.&  W.42;  6/&.351.) 

A  testator  died  in  1842,  having  appointed  R.  and  others  his  executors. 
R.,  who  owed  the  testator  300t  on  a  promissory  note,  did  not  prove  the  will 
until  1855  :  it  was  held,  that  he  could  then  set  up  the  Statute  of  Limitations 
in  respect  of  the  debt,  that  the  act  of  proving  had  relation  to  the  testator's 
death,  and  that  he  must  be  considered  as  having  the  300/.  in  his  hands  as 
assets,  and  he  was  charged  therewith,  and  with  interest  from  1855.  {Ingle 
V.  Richards,  28  Beav.  366.) 

Where  letters  of  administration  have  been  granted,  the  administrator  is 
entitled  to  all  the  rights  which  the  intestate  had  at  the  time  of  his  death 
vested  in  him ;  although  no  right  of  action  accrues  to  the  administrator 
until  he  has  obtained  letters  of  administration.  {Pratt  v.  Swaine,  8  Bam. 
&  Cress.  287;  2  Man.  &  Ryl.  350.)  An  executor  or  administrator  is  not 
deemed  to  be  in  possession  of  things  immovable,  as  leases  for  years  or 
houses,  before  entry ;  (Went.  Off.  Ex.  228,  14th  ed. ;)  although  a  reversion 
of  a  term,  which  the  testator  granted /or  part  of  the  term,  is  in  the  executor 
immediately  on  the  testator's  death.  {Trattle  v.  King,  T.  Jones,  170.)  But 
the  relation  of  the  grant  of  administration  to  the  death  of  the  intestate  did 
not,  it  seems,  divest  any  right  legrally  vested  in  another  between  tRe  death 
of  the  intestate  and  the  grant,  so  as  to  enable  an  administrator,  who  had 
obtained  letters  of  administration  after  an  execution  issued  against  the  in- 
testate's tenant,  to  call  on  the  sheriff  to  pay  one  year's  rent,  pursuant  to  the 
staL  8  Ann.  c.  17.  ( Waring  v.  Dewberry,  Gilb.  Eq.  Rep.  223,  cited  in  1  Str. 
97;  Fortesc.  360;  5.  C,  Vin.  Abr.  Executors  (Q).)  It  seems  that  the 
grant  of  administration  will  have  the  effect  of  vesting  leasehold  property  in 
the  administrator  by  relation,  so  as  to  enable  him  to  bring  actions  in  respect 
of  that  property  for  all  matters  affecting  the  same  subsequent  to  the  death 
of  the  intestate,  and  to  render  him  liable  to  an  account  for  the  rents  and 
profits  of  it  from  the  death  of  the  intestate.  {Re*  v.  Inhabitants  qf  Horsely, 
8  East,  410.)  And  in  ejectment  by  an  administrator,  the  demise  might  be 
laid  on  a  day  after  the  intestate's  death,  but  before  the  administration  granted. 
(Selw.  N.  P.  716,  10th  ed.;  Lessee  qf  Patten  v.  Patten,  Alcock  &  Napier, 
493,  Ir.    See  Holland  v.  King,  6  C.  B.  727.) 
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8^4  Will,  4, 
Tenancy  at  Witt.  ^'  ^7>  *■  7. 

7.  When  any  person  shall  be  in  possession  or  in  receipt  of  in  the  cue  of  a 
the  profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at  {JJ^gbt  ttJii 
will,  the  right  of  the  person  entitled  subject  thereto,  or  of  the  be  deemed  to 
person  through  whom  he  claims,  to  make  an  entry  or  distress  Jhe  ©^i? ^e* 
or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  jMr- 
to  have  first  accrued  either  at  the  determination  of  such  tenancy, 
or  at  the  expiration  of  one  year  next  after  the  commencement 
of  such  tenancy,  at  which  time  such  tenancy  shall  be  deemed  to 
have  determined :  provided  always,  that  no  mort^^or  or  cestui 
que  trust  shall  be  deemed  to  be  a  tenant  at  will,  within  the  mean- 
ing of  this  clausci  to  his  mortgagee  or  trustee  {t). 

(I)  Under  the  2nd  section  (which  limits  the  time  for  recovenng  lands  hy  Construction  of 
action  to  twenty  years  after  the  right  accrues),  s.  34  (which  extinguishes  the  this  section, 
title  at  the  determination  of  such  period),  and  s.  7  (which  enacts,  that,  in 
the  case  of  a  tenancy  at  will,  the  right  of  action  shall  he  deemed  to  have 
accrued  at  the  determination,  or  at  the  end  of  one  year  from  the  commence- 
ment of  such  tenancy),  no  title  accrues  to  a  party  who  was  tenant  at  will, 
and  held  without  interruption  for  twenty  years_arter  the  expiration  of  the 
first  year, but  whohad  quitted  possession  before  the  act  passed.  It  appeared 
that  in  1807,  W.  T.,  being  tenant  in  fee  of  the  premises  in  question,  put  his 
eldest  son,  J.  T.,  in  possession  of  them,  which  possession  J.  T.  kept  till 
1831,  when  he  died.  His  widow,  the  defendant,  had  continued  in  the 
occupation  ever  since.  W.  T.  died  in  September,  1833,  having  devised  all 
his  property  to  trustees.  The  lessor  of  the  plaintiff  was  the  eldest  son  of 
J.  T.,  and  claimed  as  his  heir  at  law:  no  proof  of  title  was  given  for  the 
defendant.  It  did  not  appear  that  W.  T.,  or  the  devisees,  h^  made  any 
entry  before  December  31,  1833.  The  jury  found  that  J.  T.,  the  lessor  of 
the  plaintiff,  was  tenant  at  will  to  W.  T.  in  1807,  and  that  no  rent  was  paid 
to  or  profits  received  by  W.  T.  for  twenty  years  from  that  time.  It  was  I  0 
contended  that  the  7th  section  of  3  &  4  Will.  4,  c  27,  operated  retrospec- 
tively, and  that  from  the  end  of  the  first  year  of  J.  T.'s  tenancy  the  right  of' 
W.  T.  was  as  much  barred  as  if  there  had  been  a  possession  adverse  to  him 
for  twenty  years.  The  court,  however,  held  that  no  title  accrued  to  the 
parry  who  was  tenant  at  will,  but  who  had  quitted  possession  before  the  act 
passed.  The  case  would  have  been  quite  different  if  the  tenant  at  will  had 
continued  in  possession.  {Doe  d.  Thompson  v.  Thompton,  6  Ad.  &  Ell.  721 ; 
2  Nev.  &  P.  656.) 

Where  A.,  in  1817,  let  B.  into  possession  of  lands  as  tenant  at  will,  and 
in  1827,  A.  entered  upon  the  land  without  B.'s  consent,  and  cut  and  carried 
away  stone  therefrom,  it  was  held,  that  this  entry  amounted  to  a  determina- 
tion of  the  estate  at  will ;  and  that  B.,  who  continued  in  possession  as 
before,  thenceforth  became  tenant  at  sufferance,  until  by  agreement  express 
or  implied  a  new  tenancy  was  created  between  the  parties  ;  and  therefore, 
that,  unless  the  fact  of  such  tenancy  were  found  by  the  jury,  an  ejectment 
brought  by  A.  in  1839  was  too  late,  inasmuch  as  by  the  stat  3  &  4  Will.  4, 
c  27,  s.  7»  his  right  of  action  ^r«f  accrued  at  the  expiration  of  one  year  after 
the  commencement  of  the  original  tenancy  at  will,  that  is,  in  the  year  1818. 
But  the  court  granted  a  new  trial,  in  which  the  question  for  the  jury  would 
be,  whether  a  new  tenancy  at  will  was  created  after  the  determination  of  the 
old  one  in  1827»  as  the  effect  of  a  determination  of  the  tenancy  at  will  was 
to  make  a  tenancy  by  sufferance  only,  during  which  the  landlord  might  have 
brought  ejectment  without  any  demand  of  possession  .or  other  act,  and  such 
tenancy  at  sufferance  would  continue  until  the  parties  created  a  new  tenancy 
at  will  by  fresh  agreements  between  them  express  or  implied.  (/)o«  d.  Bennett 
V.  Turver,  7  Mees.  fir  W.  226.)  Parke,  B.,  said,  **  If  the  tenancy  through- 
out  the  whole  period  bad  been  one  continuous  tenancy  at  will,  or  if,  when 
the  original  tenancy  at  will  was  determined  in  1827,  no  new  tenancy  at  will 
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3  J.  4  ^ri^^  4  bad  been  created,  but  the  tenant  bad  continued  to  occupy  merely  as  tenant 
c.  27,  8.  7.  '    by  sufferance,  in  either  of  these  caset  the  right  to  bring  an  action,  which,  by 

.: the  expreat  provision  of  the  7th  section,  undoubtedly  accrued  to  the  lessor 

of  the  plaintiff  in  1818,  would  have  continued  uninterrupted  during  the  suc- 
ceeding twenty  years,  and  not  having  been  exercised  during  tluit  period 
would  have  been  barred."     {lb.  p.  224.) 

On  the  new  trial  it  appeared  that  the  landlord  entered  upon  the  land 
without  the  tenant's  consent,  and  cut  and  carried  away  stone  ;  the  Court  of 
Exchequer  Chamber  held  that  such  entry  amounted  to  the  determination  of 
the  estate  at  will.  It  also  appeared  that  in  the  year  1829  the  defendant, 
being  one  of  the  assessors  for  the  land  tax  in  the  parish,  signed  an  assess- 
ment, in  which  he  was  named  as  the  occupier  of  the  farm  in  question,  and 
the  landlord  was  named  as  the  proprietor.  This  was  held  to  be  evidence 
whence  the  jury  might  infer  that  a  new  tenancy  had  been  created  between 
the  parties.    ( Turner  v.  Doe  d.  Bennett^  9  Mees.  &  W.  643.) 

At  Whitsuntide,  1818,  the  overseers  of  the  parish  put  the  plaintiff  into 
possession  oCa  cottage  as  a  parish  pauper.  He  continued  in  uninterrupted 
possession,  without  paying  any  rent,  till  a  day  in  the  month  of  April,  1839. 
The  overseers  then  took  proceedings  against  him,  with  a  view  to  get  pos- 
session of  the  cottage,  before  he  could  set  up  a  claim  to  it  under  the  Statute 
of  Limitations.  They  accordingly  entered  upon  it,  turned  out  him  and  his 
family,  and  removed  nearly  the  whole  of  his  furniture  and  goods.  Shortly 
after,  on  the  same  day,  he  resumed  the  possession  of  the  cottage.  There 
was  evidence  that  he  agreed  to  pay  a  weekly  acknowledgment,  but  the  jury 
found  that  he  neither  then  nor  afterwards  became  a  weekly  tenant  nor 
tenant  at  will  to  the  overseers.  He  continued  in  possession  till  the  24th 
July,  1852,  when  the  overseers  entered,  and  he  having  refused  to  deliver 
up  the  cottage,  they  destroyed  it.  In  trespass  against  the  overseers,  it 
was  held,  that  there  was  an  actual  determination  of  the  tenancy  in  April, 
1839,  and  that  when  the  plaintiff  resumed  possession,  a  new  right  of  entry 
accrued  to  the  parish  officers  under  this  statute,  which  they  must  be  sup- 
posed to  have  exercised  in  July,  1852,  and  therefore  the  action  could  not  be 
maintained.  {Randail  v.  Stevens,  2  £1.  &  Bl.  641 ;  18  Jur.  182 ;  23  L.  J., 
Q.  B.  68.) 

In  1781,  a  lord  of  a  manor,  with  the  consent  of  the  tenants  of  the  manor, 
granted  to  certain  persons  a  licence  to  inclose  a  piece  of  the  waste  land,  and 
that  they  and  their  heirs  should  hold  the  same  m  trust  for  the  purpose  of 
building  a  workhouse,  rendering  to  the  lord  of  the  manor  the  yearly  rent  of 
5«.  for  die  same  for  ever.  The  churchwardens  and  overseers  entered  into 
possession,  and  built  a  workhouse,  and  used  it  as  such  until  1836.  The 
yearly  rent  of  5«.  was  paid  from  1781  to  1791,  and  from  1825  to  1836.  In 
1835,  the  persons  to  whom  the  licence  was  granted  in  1781  being  dead,  notice 
was  given  to  the  officers  of  the  parish  by  the  steward  of  the  manor  to  nomi- 
nate other  persons  for  the  purpose  of  admission  to  save  a  forfeiture.  Seven 
persons  were  accordingly  nominated  and  admitted,  the  parish  paying  a  fine 
on  their  admission.  In  1840,  the  parish  officers,  in  conformity  with  a  reso- 
lution of  the  inhabitants  in  vestry  assembled,  surrendered  the  premises  into 
the  hands  of  the  lord  of  the  manor,  and  the  latter  took  possession  and  after- 
wards conveyed  the  premises  to  the  defendants.  In  an  action  by  the 
churchwardens  and  overseers  to  recover  the  premises,  it  was  held,  that  the 
grant  of  the  licence  in  1781  did  not  manifest  an  intention  to  convey  a  free- 
hold estate,  and  that  the  admission  of  fresh  trustees  in  1840,  and  the  payment 
of  the  5«.  (which  the  court  inferred  was  paid  during  the  interval  between 
1791  and  1825)  were  acknowledgments  that  the  freehold  was  in  the  lord  of 
the  manor,  and  that  the  land  was  held  by  his  permission,  and  therefore  the 
possession  was  not  adverse  at  the  time  of  the  passing  of  the  act  {Hodgeom 
V.  Homr,  6  Jur.,  N.  S.  91 1 ;  29  L.  J.,  Q.  B.  222 ;  8  W.  R.  637.)  It  was 
held,  also,  that  the  first  tenancy  being  a  tenancy  at  will,  the  admission  in 
1835  being  inoperative  to  convey  a  copyhold  estate,  the  possession  under  it 
amounted  in  point  of  law  to  no  more  than  a  tenancy  at  will,  and  therefore 
the  right  of  entry  of  the  lord  would  not  be  barred  until  twenty  years  after. 

The  granting  of  a  lease  to  a  third  person  by  the  lessor  of  a  tenant  at  will 
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w  a  determination  of  the  tenancy  at  will,  but  it  does  not  ((ive  the  leMor  such    Z  ^  ^  WilU  4, 
a  right  of  entry  as  is  contemplated  by  the  2nd  section  of  this  act,  when  the       c.  27,  «.  7. 
lessor's  title  is  that  of  a  reversioner  expectant  on  a  term  of  years.    {^Hogan  — — — 
T.  Handy  14  Moore,  P.  C.  C.  310.) 

A  tenant  at  will  in  possession  of  a  house  and  land  was  told  by  the  land- 
lord that  he  must  give  up  possession.  Upon  his  refusing  to  do  so  a  writ  of 
ejectment  was  served  upon  him,  but  he  subsequently  obtained  verbal  per- 
mission to  retain  the  house  and  a  portion  of  the  land  rent  free  for  the  lite  of 
himself  and  of  his  wife  :  it  was  held,  that  inasmuch  as  what  had  been  done 
amounted  to  an  actual  entry,  and  as  a  new  tenancy  was  created,  the  period 
of  twenty-one  years  was  to  be  reckoned  from  that  time,  and  not  from  the 
original  creation  of  the  tenancy  at  will.  {Locke  v.  Matthews,  32  L.  J.,  C.  P. 
98.) 

The  court  held,  that  this  section  only  applies  to  cases  of  tenancies  at  will 
existing  at  the  time  it  passed,  or  subsequently;  and  that  it  does  not  apply 
to  cases  where  the  tenancy  at  will  had  been  determined  before  the  passing 
of  the  act  The  lessor  of  the  plaintiff  in  an  ejectment  claimed  as  heir  at 
law  of  his  father,  who  died  in  November,  1816.  From  the  time  of  the  death 
of  the  father,  the  mother  of  the  lessor  of  the  plaintiff  continued  in  possession 
of  the  premises  in  question,  as  tenant  at  will  to  the  lessor  of  the  plaintiff, 
until  her  death  in  July,  1832.  Upon  the  death  of  the  mother,  the  defend- 
ant, having  no  title  himself,  took  possession  of  the  premises,  and  remained 
in  possession  until  the  ejectment  was  brought,  not  as  agent  to  the  lessor  of 
the  plaintiff,  but  adversely  to  him,  as  found  by  the  jury.  The  court  said 
the  7th  section  of  the  act  is  in  terms  only  applicable  to  the  case  of  a  fiiture, 
or  at  moat  of  an  existing,  tenancy  at  will,  and  not  to  the  case  of  a  tenancy 
at  will  which  had  been  determined,  and  was  not  existing  when  the  act 
passed.  A  different  construction,  even  if  the  words  permitted  it,  would 
cause  the  greatest  hardship  ;  for  a  person  who,  as  the  law  stood  before  the 
passing  of  the  act,  was  in  ample  time  to  bring  his  ejectment  and  recover 
property  that  undoubtedly  was  his,  would  by  the  operation  of  the  statute  be 
suddenly  deprived  of  the  means  of  asserting  his  right,  there  being  no  clause 
for  the  postponement  of  the  operation  of  the  statute  for  such  a  period  as 
would  enable  persons,  who  would  be  otherwise  affected  by  it,  to  assert  their 
rights.     {Doe  d.  Evans  v.  Page,  5  Q.  B.  767,  see  p.  772.) 

A  tenancy  at  will  commencing  in  1824  and  determined  in  1881  is  no  bar 
under  the  2nd  and  7th  sections  to  an  ejectment  commenced  in  1847*  {Doe 
d.  Birmingham  Canal  Company  v.  Bold,  11  Q.  B.  127.) 

In  1801,  D.,  being  seised  of  land  in  fee,  permitted  his  daughter  J.  and 
her  husband  M.  to  occupy  as  tenants  at  will  D.  died  in  1837,  after  the 
passing  <24th  July,  1833)  of  this  statute,  but  before  the  expiration  of 
the  five  years  allowed  by  sect.  15.  He  devised  the  land  to  J.  for  life,  re- 
mainder to  W.  in  fee.  He  also  devised  to  J.  an  annuity  charged  on  other 
land.  J.  and  M.  occupied  from  1801  to  J.'s  death  in  1843,  no  rent  being 
paid.  After  J.'s  death  M.  continued  in  the  occupation.  On  ejectment 
brought  in  1844  by  W.,  the  remainderman,  against  M.,  it  was  held,  that  W. 
was  not  entitled  to  insist  that  J.  and  M.  had  held  under  the  devise  to  J.,  but 
that  M.y  although  he  had  received  the  annuity  on  behalf  of  his  wife,  might 
rest  his  defence  upon  the  occupation  under  the  tenancy  at  will ;  that  sect 
15  was  inapplicable,  no  step  having  been  taken  within  the  five  years ;  and 
that  the  action  was  barred,  under  sects.  2  and  7,  by  the  lapse  of  twenty  years 
from  the  end  of  one  year  after  the  commencement  of  the  tenancy  at  will. 
{Doed,  Dayman  v.  Moore,  9  Q.  B.  555.) 

R.  C,  the  purchaser  of  land,  was  let  into  possession  before  the  execution 
of  a  conveyance.  He  let  in  his  son  as  tenant  at  will.  The  son  occupied, 
and  built  a  cottage  on,  the  land.  Afterwards,  R.  C.  took  a  conveyance  from 
the  vendor,  and  some  time  after  he  mortgaged  the  land.  The  son  continued 
to  occupy  the  premises  in  all  respects  as  at  first  till  his  death,  which  hap- 
pened within  twenty-one  years  of  his  entry.  The  son's  widow  continued  to 
occupy  till  the  expiration  of  twenty-one  years  from  her  husband's  entry :  it 
was  held,  that  an  action  of  ejectment  afterwards  brought  against  her  was 
barred  by  the  2nd  and  7th  sections  of  this  act,  for  tliat  the  tenancy  at  will 
was  not  determined  by  the  father's  taking  a  conveyance ;  and  that  if  it  had  in 
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8^4  Will,  4,    point  of  law  been  so  determined  by  that  event  or  by  the  mortgage,  a  tenancy 
c.  27,  «.  7.      by  sufferance  must  be  deemed  to  have  commenced  from  such  determination, 

there  being  no  evidence  of  a  new  tenancy  at  will,  and  the  tenancy  altogedier 

bad  continued  more  than  twenty  years  from  the  end  of  the  first  year.    ( Doe 
d.  Goody  v.  Carter,  9  Q.  B.  863.) 

The  proviso  as  to  cestuit  que  trust  contained  in  this  section  applies  only  to 
cases  of  declared  and  express  trusts,  and  not  to  the  case  of  a  person  holding 
under  an  agreement  to  purchase. 

In  1816,  a  landlord  let  a  tenant  into  possession  of  lands  under  an  agree- 
ment for  purchase,  which  was  never  completed.  The  tenant  continued  in 
possession  till  his  death  in  1822,  without  having  paid  any  rent  He  devised 
all  his  real  estate  to  his  widow,  who  entered  into  possession  of  the  premises. 
Rent  was  demanded  of  her  in  1827,  which  she  promised  to  pay,  but  did 
not  In  ejectment  for  the  premises  brought  in  1842  by  parties  claiming 
under  the  landlord,  it  was  left  to  the  jury  to  say,  whether  a  tenancy  at  will 
had  been  created  between  the  original  landlord  and  the  devisee,  for  if  not 
the  action  was  barred  by  this  section.  Such  direction  was  held  to  be  proper. 
{Doe  d.  Stantoay  v.  Rock,  4  Man.  &  G.  SO ;  1  Car.  &  M.  549.) 

Truitee  and  The  object  of  this  statute  was  to  settle  the  rights  of  persons  adversely 

e9$M  que  trutt,  litigating  with  each  other,  not  to  deal  with  cases  of  trustee  and  eeetui  que 
trust  where  there  is  but  one  single  interest,  viz.,  that  of  the  person  bene- 
ficially entitled.  A  cestui  que  trust  who  enters  into  possession  of  land 
becomes  at  law  tenant  at  will  to  the  trustee.  Where,  therefore,  the  equit- 
able owner  of  an  estate,  a  term  in  which  had  been  assigned  to  attend  the 
inheritance,  Is  in  possession,  the  right  of  entry  under  the  2nd  section  of 
this  act  accrues  only  upon  the  determination  of  the  tenancy  at  will  resulting 
from  such  possession.  The  Srd  section  of  this  act  does  not  apply  to  the  case 
of  a  cestui  que  trust  holding  possession  of  land  under  the  trustee.  {Gnrrard, 
dem.,  Tuck,  ten.,  8  C.  B.  231.) 

The  provision,  that  no  cestui  que  trust  shall  be  deemed  to  be  a  tenant  at 
will  within  this  clause,  is  said  by  the  Court  of  Common  Plea.^  to  be  equi- 
valent to  saying,  that  the  right  of  entry  of  a  trustee  against  his  cestui  que 
trust  shall  not  be  deemed  to  have  first  accrued  at  the  expiration  of  one  year 
next  after  the  commencement  of  the  tenancy ;  and  the  exception  seems  to 
be  introduced,  in  order  to  prevent  the  necessity  of  any  active  steps  being 
taken  by  the  trustee  to  preserve  his  estate  from  being  destroyed,  as  in  the 
case  of  an  ordinary  tenancy  at  will,  by  mere  lapse  of  time.  {Garrard,  dem., 
7W^,  ten.,  8C.  B.2d3.) 

The  doctrine,  that  a  cestui  que  trust,  who  is  in  the  possession  of  an  estate 
by  the  consent  or  acquiescence  of  the  trustee,  must  be  regarded  as  tenant  at 
will,  only  applies  where  the  cestui  que  trust  is  the  actual  occupant  If  he  is 
only  allowed  to  receive  the  rents,  or  otherwise  deal  with  the  estate  in  the 
hands  of  the  occupying  tenants,  he  stands  in  the  relation  merely  of  an  agent 
or  bailiff  of  the  trustees,  who  choose  to  allow  him  to  act  for  them  in  the 
management  of  the  estate,  and  the  consequence  appears  inevitable,  that  if 
the  actual  occupier  is  under  such  circumstances  permitted  to  occupy  for 
more  than  the  twenty  years  prescribed  by  this  statute  without  paying  rent, 
the  result  must  be  that  the  trustees  lose  their  title,  exactly  as  in  the  ordi- 
nary case  of  landlord  and  tenant  (Melting  v.  Leak,  H  C.  B.  652;  1 
Jur.,  N.  S.  769;  24  Law  J.,  C.  P.  187.)  The  management  of  an  estate 
was  entrusted  by  the  trustees  in  fee  to  the  cestui  que  trust,  who  was 
tenant  for  life,  as  beneficial  owner,  and  the  latter,  never  having  been  in 
actual  occupation,  let  C  into  possession,  who  occupied  during  the  life  of 
the  cestui  que  trust  for  more  than  twenty  years  without  paying  rent  or  ac- 
knowledging title :  it  was  held,  that  a  tenancy  at  will  had  not  been  created 
between  the  cestui  que  trust  and-  the  trustees,  and  that  C.  had  therefore 
acquired  a  good  title  by  adverse  possession  under  this  act.  {lb.)  In  this 
case  a  messuage  was  devised  to  two  trustees,  in  trust  for  D.  for  life,  and 
after  his  death  on  other  trusts.  The  testator  died  in  1815.  In  1818,  the 
plaintiff,  who  had  married  a  daughter  of  one  E.,  who  it  was  assumed  had 
been  let  into  possession  of  the  messuage  by  D.,  the  tenant  for  life,  suc- 
ceeded E.  in  the  possession  of  the  premises,  and  remained  therein  without 
payment  of  rent  to  or  acknowledgment  of  title  in  any  one  until  1854,  when 
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tise  beir  at  law  of  the  aurviving  trustee  (the  tenant  for  life  being  dead)    Z  ^^  Will  4, 
turned  him  out:  it  was  held,  that  the  plaiotiff  had  by  his  adverse  possession      c.  27,  «.  7. 
for  more  than  twenty  years  acquired  a  title  as  well  against  the  trustees  as  ^ — 
against  the  eetttd  qmt  trust,  for  that  although  a  eetiui  que  trust  who  is  in 
potsessioD  with  the  consent  or  acquiescence  of  the  trustees  may  be  regarded 
as  their  tenant  at  will,  yet  if  he  is  only  allowed  to  receive  the  rents  or  other- 
wise deal  with  the  property  in  the  hands  of  the  occupying  tenants,  he  stands 
in  the  relation  merely  of  an  agent  or  'bailiff  of  the  trustees,  who  choose  to 
allow  him  to  act  for  them  in  the  management  of  the  estate.    (lb,) 

An  estate  at  will,  being  the  lowest  estate  which  can  arise  by  the  agree-  Creation  of 
ment  of  the  parties,  is  not  bounded  by  definite  limits  with  respect  to  time  ;  ««>»ncy  at  will. 
but  as  it  originated  in  mutual  agreement,  so  it  depends  upon  the  concurrence 
of  both  parties.  (See  Litt.  ss.  68,  82.)  As  it  depends  upon  the  will  of  both^ 
although  it  is  expressed  to  be  at  the  will  of  one  only,  (Co.  Litt  55  a,)  the 
dissent  of  either  may  determine  it.  An  estate  at  will  may  arise  by  impli- 
cation, as  well  as  by  express  words.  The  definition  of  an  estate  at  will  isi 
**  where  lands  and  tenements  are  let  by  one  man  to  another,  to  have  and  to 
hold  at  the  will  of  the  lessor,  and  the  tenant  by  force  of  this  lease  obtains 
possession."  (Litt.  s.  68;  2  Bl.  Com.  145.)  Thus,  where  a  person  makes 
a  feoffment,  and  delivers  the  deed  to  the  feoffee,  without  giving  him  livery 
of  seisin,  and  the  feoffee  enters,  he  becomes  tenant  at  will.  (Litt.  s.  70.) 
And  a  person  who  entered  and  enjoyed  lands  under  a  void  lease,  and  paid 
rent,  was  held  to  be  tenant  at  will.  {Denn  v.  Feamside,  1  Wils.  176.)  A 
simple  permission  to  occupy  may  create  a  tenancy  at  will  unless  an  Inten- 
tion appears  to  create  a  yearly  tenancy  by  an  agreement  to  pay  rent 
quarterly,  or  some  other  aliquot  part  of  a  year.  Under  an  agreement  to  let 
premises  so  long  as  both  parties  like,  and  receiving  a  compensation  accruing 
de  dUin  dienft  and  not  referable  to  a  year  or  any  aliquot  part  of  a  year,  a 
tenancy  at  will,  strictly  so  called,  is  created.  (Richardion  v.  Langridge,  4 
Taunt.  128.)  This  case  lays  down  the  law  correctly  on  this  subject,  viz.  that 
a  simple  permission  to  occupy  creates  a  tenancy  at  will,  unless  there  are  cir- 
cumstances to  show  an  intention  to  create  a  tenancy  from  year  to  year,  as, 
for  insunce,  an  agreement  to  pay  rent  by  the  quarter  or  some  other  aliquot 
part  of  a  year.  {Per  Parke,  B.,  Doe  d.  Hull  v.  Wood,  14  Mees.  8c  W.  687.) 
Although  the  law  is  clearly  settled  that  where  there  has  been  an  agreement 
for  a  lease,  and  an  occupation  without  payment  of  rent,  the  occupier  is  a 
mere  tenant  at  will ;  yet  it  has  been  held,  that  if  he  subsequently  pays  rent 
under  that  agreement,  he  thereby  becomes  tenant  from  year  to  year.  Pay- 
ment of  rent,  indeed,  roust  be  understood  to  mean  a  payment  with  reference 
to  a  yearly  holding ;  for  in  Riekardeon  v.  Langridge,  (4  Taunt  128,)  a  party 
who  had  paid  rent  under  an  agreement  of  this  description,  but  had  not  paid 
it  with  reference  to  a  year  or  any  aliquot  part  of  a  year,  was  held  neverthe- 
less to  be  a  tenant  at  will  only.  (See  Braythwayte  v.  Hitchcock,  10  Meet. 
&  W.  497 ;  Cox  v.  Bent,  5  Bing.  185  t  2  M.  &  P.  281.)  A  tenancy  from 
year  to  year  will  not  be  presumed  against  the  clearly  expressed  intention 
of  the  parties.  By  a  proviso  in  a  deed  A.  agreed  to  become  tenant  to  C. 
and  D.  of  the  premises,  &c.,  at  their  will  and  pleasure,  at  and  after  the  rate 
of  25/.  4*.  per  annum,  payable  quarterly.  A.  remained  in  possession  under 
this  agreement  for  two  years,  and  paid  a  year's  rent,  after  which  the  lessors 
distrained  for  four  quarters'  rent :  it  was  held,  that  A.  was  tenant  at  will  and 
not  from  year  to  year.    (Dm  d.  Bastow  v.  Cox,  1 1  Q.  B.  122.) 

It  may,  under  particular  circumstances,  be  presumed  that  a  party  io  pos- 
session as  apparent  owner  was  in  reality  only  tenant  at  will.  W.  H.,  seised 
in  fee  of  a  house  and  land,  died  in  1798,  leaving  a  widow,  and  his  son  J.  H., 
a  minor  above  fourteen  years  of  age.  The  widow  (with  whom  J.  H.  lived) 
continued  to  occupy  the  house  and  land.  In  1798,  J.  H.  being  still  a  minor, 
the  widow  married  the  defendant,  who  continued  thenceforward  to  occupy 
the  house  and  land.  In  1805,  J.  H.  left  the  premises,  but  occasionally 
resided  there  afterwards  for  two  or  three  weeks  at  a  time,  with  the  defend- 
ant and  his  wife.  The  wife  died  in  1841.  In  1842,  J.  H.  mortgaged  the 
premises  in  fee  to  the  lessor  of  die  plaintiff  for  money  which  was  paid  to 
the  defendant,  the  defendant  himself  being  present  at  the  execution  of  the 
deed  and  privy  to  its  contents,  and  receiving  the  money  from  J.  H.    It  was 
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Z  4r^  Will  4,    held,  that,  in  ejectment  by  the  mortgagee,  the  jury  were  warranted  in  pre« 
c.  27,  t.  7.       laming  that  the  defendant  occupied  as  tenant  at  will  to  J.  H.  {Doe  d.  Grooes 

V.  Grove9,  10  Q.  B.  486.) 

An  entry  by  a  person  under  a  contract  for  the  purchase  of  an  estate,  or 
an  agreement  fur  a  lease  with  the  consent  of  the  vendor,  or  of  the  person 
agreeing  to  grant  the  lease,  will  create  a  tenancy  at  will  between  the  parties. 
{Began  v.  Johnson,  2  Taunt.  147  ;  Dunk  y.  Hunter,  5  B.  &  Aid.  322 ;  Doe  ▼. 
Lowder,  1  Stark.  308;  Right  v.  Beard ^  13  East,  210;  Doe  v,  Jackson,  1 
Barn.  &  C.  448;  Doe  v.  Sayer,  3  Camp.  8.)  If  there  be  an  agreement  to 
purchase,  and  the  intended  purchaser  is  thereupon  let  into  possession,  such 
possession  is  lawful,  and  amounts  at  law.  strictly  speaking,  to  a  bare  tenancy 
at  will.  {Right  d.  Lewis  v.  Beardf  13  Eaat,  210.)  It  is  not,  however,  the 
agreement f  but  the  letting  into  possession,  that  creates  such  tenancy ;  for 
the  person  suffered  so  to  occupy  cannot,  on  the  one  hand,  be  considered  as 
a  trespasser  when  he  enters,  and,  on  the  other  hand,  cannot  have  more  than 
the  interest  of  a  tenant  at  will,  the  lowest  estate  known  to  the  law.  (1  Mees. 
&  W.  700.)  A  party  who  has  been  let  into  the  possession  of  land  under  a 
contract  for  sale  which  has  not  been  completed,  is  a  tenant  at  will  to  the 
vendor.  {Ball  v.  Cullimore,  2  Cr.  M.  &  R.  120;  1  Gale,  96.)  Where  a 
party  was  let  into  possession  of  land  under  an  agreement  of  purchase,  he 
paying  interest  after  the  rate  of  6L  per  cent,  per  annum  on  the  purchase- 
money  until  the  completion  of  the  purchase,  which  was  to  be  in  three 
months;  and  the  purchase  not  being  completed, he  continued  in  possession 
on  the  same  terms :  it  was  held,  that  this  was  only  a  tenancy  at  will,  which 
might  be  determined  without  notice  to  quit.  ( Doe  d.  Tomes  v.  Chamberlain^, 
6  Mees.  &  W.  14.  See  Saunders  v.  Musgrove,  8  B.  &  C.  524 ;  9  D.  &  R. 
629.)  But  where  the  purchaser  is  already  in  possession  as  tenant  from  year 
to  year,  it  must  depend  upon  the  intention  of  the  parties,  to  be  collected 
from  the  agreement,  whether  a  new  tenancy  at  will  is  created  or  not,  and 
from  what  time.  A  party  who  occupied  a  house  as  tenant  from  year  to  year, 
entered  into  the  following  agreement  with  his  landlord  :^*'  1831,  Sept.  2  ; 
S.  S.  (the  tenant)  purchased  an  estate  in  the  parish  of  C,  bought  of  R.  O. 
(the  landlord),  at  the  sum  of  100/.;  received  on  account,  10«.  Mr.  R.  G. 
is  willing  to  let  the  sum  lie  by,  paying  4  per  cent."  It  was  held,  that  as 
there  was  an  implied  condition  in  the  contract,  that  the  landlord  should 
make  out  a  good  title,  the  agreement  for  the  purchase  did  not  operate  as  a 
•urrender  of  the  tenancy  by  operation  at  law.  It  seems,  however,  that  if 
the  true  construction  of  the  agreement  had  been,  that  from  a  certain  time 
the  defendant  was  to  be  absolutely  a  debtor  for  the  purchase- money,  paying 
interest  on  it,  and  to  cease  to  pay  rent  from  year  to  year,  a  tenancy  at 
will  would  have  been  created  after  that  time  ;  and  the  acceptance  of  such 
new  demise  at  will  would  then  have  operated  as  a  surrender  of  the  interest 
from  year  to  year  by  operation  of  law.  {Doe  d.  Gray  v.  Stanion,  1  Mees. 
&  W.  695.  See  Souter  v.  Drake,  5  B.  &  Ad.  992  ;  3  Nev.  &  M.  40,  as  to 
obligation  to  make  a  good  title. ) 
Determtastlon  of  The  most  obvious  mode  of  determining  an  estate  at  will  is  an  express 
unanejr  at  wUL  declaration,  that  the  lessee  shall  hold  no  longer,  either  made  on  the  land, 
or  by  notice  given  to  the  lessee.  (Co.  LitL  bS  b.)  Any  act  of  ownership 
exercised  by  the  landlord,  which  is  inconsistent  with  the  nature  of  the  es- 
tate, will  operate  as  a  determination  of  it  {lb.;  Co.  Litt.  245  b.)  Thus, 
any  conveyance  by  the  lessor  of  the  property,  held  at  will,  is  evidence  of- 
dissent,  and  operates  as  a  determination  of  the  will.  {Dinsdale  v.  lies,  2  Lev. 
88.)  it  may  be  determined  by  demand  or  by  entry.  {Doe  d.  Tomes  v. 
Chamberlaine,  5  Mees.  &  W.  16.)  It  is  clearly  laid  down,  "that  if  the 
lessor,  without  the  consent  of  the  lessee,  enter  into  the  land,  and  cut  down 
a  tree,  this  is  a  determination  of  the  will,  for  that  it  should  otherwise  be  a 
wrong  in  him,  unless  the  trees  were  excepted,  and  then  it  is  no  determina- 
tion of  the  will,  for  then  the  act  is  lawful,  albeit  the  will  doth  continue.'* 
(Co.  Litt.  55  b.)  So  a  tenancy  at  will  is  determined  by  the  landlord's  entry 
on  the  land  without  the  consent  of  the  tenant,  and  cutting  and  carrying 
away  stone  therefrom.  {Doe  d.  Bennett  v.  Turner,  7  Mees.  &  W.  226.)  So 
in  Ball  v.  Cullimore,  (2  Cr.  M.  &  R.  120.)  it  was  held,  that  a  feoffment  by 
the  lessor,  with  livery  of  seisin  on  the  land,  operates  as  a  determination  of 
the  will,  although  the  tenant  at  will  be  off*  the  land  at  the  time  when  the 
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Bvery  U  made,  and  have  no  notice  of  the  determination  of  the  will,  the    S  4"^  Wilt.  4, 
general  rule  of  law  being,  that  any  act  done  upon  the  land  by  the  lessor  in       c  27,  s,  7. 

assertion  of  his  title  to  the  possession  determines  the  wilL     A  tenancy  at 

will  is  determined  by  an  agreement  to  purchase.  {DanUU  v.  Davisont  16 
Ves.  252.)  A  letter  from  the  owner  to  the  tenant  at  will,  stating  that  unless 
the  latter  paid  what  was  due  to  the  former,  immediate  measures  would  be 
taken  to  recover  possession  of  the  property,  was  held  sufficient  to  determine 
the  esute  at  will.  {Doe  v.  Price,  9  Bing.  ^56  ;  2  M.  &  Scott,  464.)  Neither 
party  can  determine  an  estate  at  will  at  a  time  which  would  be  prejudicial 
to  the  other.  (Co.  Litt.  65  b,  n.  16  ;  Leighton  v.  Theed,  1  Ld.  Raym.  707  ; 
Peacock  v.  Peacock,  16  Ves.  67.)  A  tenant  at  will  cannot  put  an  end  to  his 
tenancy,  even  by  an  assignment,  without  giving  notice  to  his  landlord. 
(Pi^kom  y.  Souster,  8  Exch.  763  ;  22  Law  J.,  Exch.  266 ;  see  Melling  ▼. 
Leak,  16  C.  B.  669.)  When  a  party  creates  a  tenancy  at  will,  and  afterwards 
becomes  insolvent,  the  vesting  order  of  the  Insolvent  Debtors  Court,  with 
knowledge  thereof  by  the  tenant,  is  a  determination  of  the  tenancy ;  and  if 
the  tenant,  after  such  iuformation,  continues  in  possession,  he  maybe  treated 
as  a  trespasser.    (  Doe  d.  Daviet  v.  Thomat,  6  Exch.  854. ) 

The  relation  between  mortgagor  and  mortgagee  is  perfectly  anomalous  Relation  between 
and  *ui  generis,  (2  Jac.  8c  Walk.  183.)  The  mortgagor  is  only  like  a  Jnortgagor  and 
tenant  at  will  to  the  mortgagee,  his  legal  interest  being  inferior  to  that  of  a  ■"^^■•••»  **• 
strict  tenant  at  will.  (Doug.  22,  282,  283.)  A  mortgagor  in  possession  may 
be  described  in  pleading  as  the  tenant  of  the  mortgagee  in  an  action  by  a 
Uiird  party.  {Partridge  v.  Bere,  5  B.  fit  Aid.  604;  S,  C,  1  Dowl.  &  Ryl. 
27S.)  The  legal  interest  of  the  mortgagor  after  default  is  not  more  than 
that  of  a  tenant  by  sufferance,  and  he  may  be  treated  as  such,  or  as  a  tres- 
passer, at  the  election  of  a  mortgagee,  {Doe  v.  Maisey,  8  B.  8c  Cr.  767.  See 
Wheeler  v.  Montefiore,  1  Gale  8c  D.  498.)  aiid  the  mortgagor  or  his  tenant 
coming  in  after  the  mortgage,  may  be  ejected  without  any  demand  of  pos* 
session  having  been  made  {lb.)  either  by  the  original  mortgagee  or  by  his 
assignee;  {Thunder  v.  Belcher,  8  East,  449;)  whereas  a  tenant  at  will  can- 
Dot  be  ejected  on  a  demise  laid  previous  to  the  determination  of  the  will, 
(4  T.  R.  680,)  and  the  mortgagor  is  not  entitled  to  the  growing  crops  after 
the  will  is  determined,  as  in  the  case  of  a  tenant  at  will  (1  T.  R.  383. 
See  Coote  on  Mortgages,  325—330;    Walmsley  v.  Milne,  7  C.  B.,  N.  S.  133 ; 

5  B.  8c  Aid.  605,  n.)  **  It  is  now  established,  that  a  mortgagor  only  holds 
the  possession  of  the  land,  and  receives  the  rent  of  it,  by  the  will  or  per- 
mission of  the  mortgagee,  who  may  by  ejectment,  without  giving  notice,  re- 
covier  against  him  or  his  tenant.  In  this  respect,  the  estate  of  a  mortgagor 
is  inferior  to  that  of  a  tenant  at  will."  {Per  Butler,  J.,  in  Bird  v.  Wright,  1 
T.  R.  878.  See  4  Bligh,  97.)  A  mortgagee  may  consider  the  mortgagor,  as 
against  a  stranger,  as  his  tenant  at  will ;  but  he  is  not  bound  to  do  so,  and 
therefore  it  is  that  he  may  bring  ejectment  against  him  as  a  trespasser, 
without  a  previous  demand  of  possession.  ( Partridge  v.  Bere,  5  B.  &  Aid. 
604 ;  Hitchman  v,  Walton,  4  Mees.  &  W.  415  ;  />o«  d.  Garrod  v.  Olley,  12 
Ad.  8c  EH.  481.)  By  the  mortgage  deed,  the  mortgagor  attorned  to  the 
mortgagee  as  tenant  at  a  quarterly  rent,  which  was  stated  to  be  done  for  the 
purpose  of  securing  the  principal  and  interest,  and  in  contemplation  and 
part  discharge  thereof.  A  power  of  entry  was  also  reserved  to  the  mort- 
gagee on  default  of  payment:  it  was  held,  that  he  or  his  assignee  might 

*  bring  ejectment  against  the  mortgagor  without  giving  him  notice  to  quit. 
{Doe  d.  Snell  v.  Tom,  4  Q.  B.  615)  In  Doe  d.  Higginbotham  v.  Barton,  11 
Ad.  &  Ell.  314,  Denman,  C.  J.,  said,  *'  Ii  is  very  dangerous  to  attempt  to 
de6ne  the  precipe  relation  in  which  mortgagor  and  mortgagee  stand  to  each 
other  tn  any  other  terms  than  those  very  words ;  but  thus  much  is  esta- 
blished by  the  cases  of  Partridge  v.  Bere,  5  B.  8c  Aid.  604,  and  Hitchman 
T.  Walton,  4  Mees.  8c  W.  409,  that  the  mortgagee  may  treat  the  mortgagor 
as  being  rightfully  in  possession,  and  himself  as  reversioner,  so  that  as  long 
as  he  be  not  treated  as  a  trespasser,  his  possession  is  not  hostile  to,  nor  in- 
consistent with,  the  mortgagee's  right  (We  purposely  avoid  the  expression 
'  is  not  adverse,  by  reason  of  the  statutes  8  &  4  Will.  4,  c.  27,  and  7  Will.  4 

6  1  Vict.  c.  28.' y* 

An  express  tenancy  at  will  may  exist  notwithstanding  the  reservation  of 
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9  ^  i  WUl,  4f  a  yearly  rent.  An  indenture  of  mortgage,  after  the  usual  power  of  tale  bjr 
c.  27i  <•  7*  public  auction  or  private  contract,  in  tlie  event  of  the  nonpayment  of  the 
mortgage  money,  contained  a  proviso  and  covenant  by  the  mortgagee  that 
no  sale,  or  public  notice  or  advertisement  for  any  sale,  should  be  made  or 
given,  nor  any  means  be  taken  for  obuining  possession  until  the  expiration 
of  twelve  calendar  months  after  notice  in  writing  of  such  intention  should 
have  been  given  to  the  mortgagor.  There  was  likewise  a  covenant  by  the 
mortgagee  for  quiet  enjoyment  by  the  mortgagor  as  Unant  at  will  to  the 
mortgagee  on  payment  of  a  certain  yearly  rent  by  two  equal  half-yearly 
paymenU,  but  no  livery  of  seisin  was  made  to  the  mortgagor :  it  was  held, 
that  the  mortgagor  was  tenant  at  will  only  to  the  mortgagee,  and  that  those 
clauses  in  the  deed  did  not  create  in  him  a  tenancy  from  year  to  year.  (D«e 
d.  Durif  V.  Damei,  7  Exch.  89;  1«  Jur.  44;  21  Law  J.,  Exch.  60;  Doe  d. 
Basto  V.  Cox,  11  Q.  B.  122;  17  Law  J.,  Q.  B.  3  ;  Wmlktr  v.  GiUs,  6  C.  B. 
662.  See  the  MttropolUam  Omntiet  A$*urance  Company  v.  Braioitf  4  U.  &  N. 
428.)  Where  a  mortgagee  recognizes  a  tenant  as  being  in  lawful  possession 
of  the  premises  at  a  given  time  by  the  receipt  of  rent,  it  is  not  competent  to 
him  to  say  afterwards  that  at  that  time  he  was  a  trespasser.  (  Dog  d.  Whiiaker, 
T.  Hales,  7  Bing.  822.)  But  in  ejectment  by  a  mortgagee,  the  mere  (act  of 
his  having  received  interest  on  the  mortgage  down  to  a  time  later  than  the 
day  of  the  demise  in  the  declaration  does  not  amount  to  a  recognition  by  him 
that  the  mortgagor  or  his  tenant  was  in  lawful  possession  of  the  premises 
till  the  time  when  such  interest  was  paid,  and  consequently  is  no  defence 
to  the  ejectment.  {Doe  d.  Rogers  v.  Cadwallader^  2  Bam.  ft  Ad.  473.) 
Relation  between  A  cestui  que  trust  is  not  to  be  deemed  a  tenant  at  will  within  this  section 
tnutte  and  cestoi  to  his  trustee.  The  general  rule  is,  that  a  cestui  que  trust  being  in  posses- 
que  trust.  ^^^  ^f  ^^  estate,  with  the  consent,  or  even  the  mere  acquiescence,  (»f  the 

trustee,  is  considered  as  his  tenant  at  will.  (4  Bac.  Abr.  198;  Smith  t. 
Pierce,  8  Mod.  195 ;  Focus  ▼.  Salisbury,  Hardr.  400  ;  Freeman  ▼.  Barnes,  1 
Ventr.  65,  80:  1  Lev.  270;  Pom/ret  v.  Windsor,  2  Ves.  sen.  472.  481;  1 
Ventr.  829  i  Gree  v.  RoUe,  1  Ld.  Raym.  716.)  The  doctrine  that  the  legal 
estate  cannot  be  set  up  at  law  by  a  triistee  against  his  cestui  que  trust  has 
been  long  repudiated.  {Doe  d  Skewen  v.  Wroot,  5  East,  138.  See  Lessee 
ofMasseyy.  Touchstone,  1  Sch.  ft  Lef.  67,  n.)  It  is  a  rule,  that  however 
plain  the  trust  may  be,  yet  in  a  court  of  law  the  legal  interest  must  prevail ; 
{Doe  ^  Da  Costa  v.  Wharton,  8  T.  R.  2;)  therefore  trustees  of  a  meeting, 
house  or  of  lands,  of  which  they  are  seised  in  trust  for  the  support  of  the 
minister,  may  maintain  an  action  of  ejectment  against  him  upon  a  simple 
demand  of  possession  without  any  notice  to  quiL  ( Doe  d.  Jonee  ▼.  Jonee^  10 
B.  ft  C.  718 ;  5  M.  &  R.  616  ;  Doe  d.  Nicholl  v.  M'Keag,  10  B.  ft  C.  724 ; 
5  M.  ft  R.  620.)  But  the  trustee  and  visitors  of  a  free  grammar  school 
cannot  recover  the  schoolhouse  in  ejectment  without  having  previously  de- 
termined his  interest  by  summons.  {Doe  d.  Thanet  v.  Garthmm,  8  Moore, 
368  ;  I  Bing.  857.  See  Rex  ▼.  Gaskin,  8  T.  R.  209 ;  Reg,  v.  Gonemors  rf 
Darlington  School,  6  Q.  B.  682.)  The  relation  between  trustee  and  cestui 
que  trust  is  not  analogous  to  that  between  mortgagor  and  mortgagee,  aa 
equity  never  takes  away  the  possession  of  the  cestui  que  trust  by  delivering 
it  to  the  trustees,  unless  there  be  gross  mismanagement,  or  some  other 
reason  Ua  it.    (9  Mod.  by  Leech,  p.  227.) 


Tenancy  from  Year  to  Tear. 
No  perM>n  after  a      8.  When  any  person  shall  be  in  possession  or  in  receipt  of 
vmrto'yMtfto      the  profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  from 
V  T**^'^  !i*^*  ^   J^^  to  y^r  or  other  period,  without  any  lease  in  writing,  the 

but  fh>in  the  end    •'.    ,^      j/  .  ^^.,   j'      •  .     ^  ^i     -^  ^  o  ^v        ^' 

of  the  first  year  or  right  of  the  person  entitled  subject  thereto,  or  of  the  person 

Utt^paymeot  of     through  whoTO  he  claims,  to  make  an  entry  or  distress,  or  to 

bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed 

to  have  first  accrued  at  the  determination  of  the  first  of  such 
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yeara  or  other  periods^  or  at  the  last  time  when  any  rent  pay-    8  ^  4>  wm.  4, 
able  in  respect  of  soch  tenancy  shall  have  been  received  (which      c«  27,  *.  8. 
shall  last  happen)  {u). 

(m >  The  8th  section  applies  to  tenancies  from  year  to  year,  created  before  Cases  on  the 
and  existing  at  the  pasain};  of  the  act,  24th  July,  1833,  By  a  settlement,  J^^fJti**"  °'^*^* 
made  on  the  marriage  of  Gilbert  Fownes  and  Ann  his  intended  wife,  in  the  '  *'"* 
year  1778,  and  a  recovery  duly  suffered  in  pursuance  thereof,  the  premises 
in  question  were  limited  and  settled  (after  the  marriage)  to  such  uses  as 
the  said  Ann  should  by  deed  appoint  The  marriage  took  effect,  and  by  a* 
deed  made  on  the  27th  of  March,  1790,  Ann  Fownes  appointed  the  pro- 
perty to  the  use  of  John  Finch  and  Joseph  Jukes,  and  their  heirs,  upon 
trust,  after  her  decease,  to  sell  the  same  and  apply  the  purchase- money  in 
•uch  manner  and  for  such  purposes  as  she  should  by  her  will  direct  and 
appoint;  and  in  default  of  appointment,  she  directed  that  it  should  form 
part  of  the  remainder  of  her  personal  esute.  Ann  Fownes  survived  her 
nusband,  and  by  her  will,  dated  6th  of  October,  1808,  disposed  of  her  real 
and  personal  estate  generally,  but  made  no  appointment  as  to  the  property 
in  question,  or  the  purchase- money  to  arise  from  the  sale  of  it;  and  she 
appointed  Peter  Kempson  and  two  other  persons  her  executors,  and  died  in 
1811.  Kempson  survived  his  co-executors,  and  in  the  year  1814  let  the 
defendant's  father  into  possession  as  tenant  from  year  to  year,  without  any 
lease  or  other  writing  of  the  premises  in  question,  which  (the  deed  of  1790 
having  been  overlooked)  were  supposed  to  have  passed  under  the  general 
devise  of  real  estate  in  the  will.  He  cominued  in  possession  and  paid  rent 
to  Kempson  until  the  25th  of  March,  1824,  since  which  time  no  demand  or 
payment  of  rent  appeared  to  have  been  made,  Kempson  having  died  in  the 
month  of  May  in  the  same  year.  The  defendant's  father  died  a  few  years 
ago,  leaving  the  defendant  in  possession  of  the  premises.  Rent  was  de- 
manded of  him  by  the  parties  beneficially  interested  under  the  deed  of 
1790,  and  payment  being  refused,  this  ejectment  was  brought  in  the  name 
of  the  heir-at-law  of  Joseph  Jukes,  who  was  the  survivor  of  the  trustees 
named  in  the  deed  of  1790.  It  was  objected  for  the  defendant,  that  the 
right  of  action  was  barred  by  this  section  of  the  act :  and  the  Lord  Chief 
Baron,  being  of  that  opinion,  nonsuited  the  plaintiff.  Upon  motion  by  the 
plaintiff  to  enter  a  verdict,  Parke,  B.,  thought  no  rule  ought  to  be  granted, 
the  case  being  clearly  within  the  words  of  the  8th  section,  which  are  not 
the  same  as  those  of  the  7th  section,  upon  which  Doe  v.  Page  {ante,  p.  177) 
was  decided.  Here  the  defendant's  father  was  in  possession  of  the  land  as 
tenant  from  year  to  year  after  the  passing  of  the  act,  therefore  the  period  of 
limitation  is  twenty  years  from  the  last  receipt  of  rent  from  him,  in  April, 
1^24;  it  expired,  therefore,  in  April,  1844,  and  this  ejectment  was  conse- 
quently  brought  too  late.  The  effect  of  the  act  is  to  make  a  parliamentary 
conveyance  of  the  land  to  the  person  in  possession  after  that  period  of 
twenty  years  has  elapsed.    (Doe  d.  Jukes  v.  Sumner,  14  Mees.  &  W.  39.) 

The  lessor  of  the  plaintiff  in  ejectment  proved  a  conveyance  of  the  land  to 
himself  fifty  years  before  the  action  was  brought :  he  had  not  occupied ;  but 
a  person  who  had  occupied  proved  payment  of  rent  by  himself  to  the  lessor 
of  the  plaintiff  within  thirty-three  years  of  the  action  brought,  at  which  time 
H.  came  into  occupation.  No  lease  to  H.  was  shown.  It  was  proved  that, 
within  twenty  years  before  the  action  was  brought,  H.,  being  in  possession, 
declared  that  he  was  then  paying  rent  to  the  lessor  of  the  plaintiff;  and  that 
afterwards,  and  before  action  brought,  the  defendant  had  said  that  he  was 
tenant  to  H.  H.  died  before  the  trial.  It  was  held,  that  the  plaintiff  was 
not  barred  by  the  second  section  of  this  act,  payment  of  rent  being  duly 
proved  by  H.'s  admission,  so  as  to  satisfy  sect.  8,  and  the  defendant  being 
bound  by  the  evidence  which  was  good  as  against  H. ;  and  that  sect  14, 
which  requires  acknowledgments  of  title  to  be  in  writing,  was  inapplicable 
to  this  case.     {Doe  d.  Earl  Speneer  v.  Beckett,  4  Q.  B.  601.) 

This  section  requires  an  instrument  in  writing  which  may  operate  as  a 
lease,  and  a  party  holding  property  for  twenty  years  without  such  a  lease 
or  payment  of^  any  rent  acquires  a  title.  In  1824,  B.  was  let  into  possession 
of  a  cottage  under  an  agreement  purporting  to  be  a  demise  by  the  church- 
.  wardens  and  overseers  of  the  poor  of  the  parish  of  P.,  at  the  rent  of  It,  6d, 
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8  4"  ^  ^i^'  4f    P^r  week ;  B.  to  quit  on  one  month's  notice  beinp^  given,  &c.    This  agree« 
e»  27»  «.  8.       ment  was  signed  only  by  one  of  the  overseers.   The  churchwardens  did  not 

sign,  nor  was  there  any  evidence  to  show  that  they  had  assented  to  the  agree- 
ment. B.  never  paid  any  rent  or  made  any  acknowledgment.  B.  afterwards 
sold  the  premises  to  the  defendant :  it  was  held,  in  an  action  of  ejectment 
brought  after  twenty  years  by  the  churchwardens  and  overseers  for  the  time 
being  against  the  defendant,  that,  as  the  agreement  did  not  pass  an  interest, 
it  did  not  amount  to  a  lease  in  writing,  within  the  meaning  of  this  section, 
and  that  consequently  the  claim  of  the  lessor  of  the  plaintiff  was  barred  by 
'twenty  yesrs'  adverse  possession.  {Doe  d.  Lansdell  v.  Gower,  16  Jur.  100; 
21  Law  J.,  Q.  B.  hi ;  17  Q.  B.  689.) 

Where  the  tenancy  is  disputed,  the  circumstances  connected  with  the 
annual  payments  are  very  important,  for  if  the  person  paying  makes  the 

{>ayment  expressly  or  impliedly  on  account  of  something  else  than  rent  of 
and  of  which  he  is  tenant,  that  would  not  be  a  payment  of  rent  within  this 
section.    {Attorney-General  v.  Stepftens,  6  De  G.,  M.  &  G.  146.) 
Creation  of  An  estate  from  year  to  year  may  be  created  either  by  the  parol  or  written 

tenancy  from         agreement  of  the  parties.    The  qualities  that  distinguish  it  from  proper 
year  to  year.  terms  of  years,  and  from  estates  at  will,  are,  that  it  is  now  raised  by  con- 

struction of  law  alone  instead  of  an  estate  at  uill,  in  every  instance  where  a 
possession  is  taken  with  the  consent  of  the  legal  owner,  and  where  an  annual 
rent  has  been  paid,  but  without  there  having  been  any  conveyance  or  agree- 
ment conferring  a  legal  interest,  and  that  whether  it  arises  from  express 
agreement,  or  by  implication  of  law,  it  may,  unless  surrendered  or  deter- 
mined by  a  regular  notice  to  quit,  subsist  for  an  indefinite  period,  if  the 
estate  of  the  lessor  will  allow  of  it,  or  for  the  whole  term  of  his  estate,  where 
it  is  of  a  limited  duration,  unaffected  by  the  death  either  of  the  lessor  or 
lessee,  or  by  a  conveyance  of  their  efltate  by  either  of  them.  {Birch  v. 
Wright,  1  T.  R.  880.)  Although  primA  facie  all  leases  for  uncertain  terms 
create  a  tenancy  at  will,  the  courts  of  law  have  for  some  time  past  inclined 
to  construe  such  leases  to  constitute  a  tenancy  from  year  to  year,  especially 
where  an  annual  rent  is  reserved;  (3  Burr.  R.  1609;  Roe  v.  Leee,  2  Bl.  FU 
1171  ;  Doe  v.  Welter,  7  T.  R.  478.  See  Pope  v.  Garland,  4  Y.  &  Coll.  399; 
Doe  V.  Watt*,  7  T.  R.  83 ;  Z)oe  v.  Moree,  1  B.  &  Ad.  365 ; )  which  is  certain, 
or  which,  from  the  terms  of  the  agreement,  is  capable  of  being  ascertained 
with  certainty.     {Daniel  v.  Graeie,  6  Q.  B.  146.) 

The  defendant,  being  tenant  from  year  to  year  at  a  given  rent,  the  rent 
was  raised,  at  the  termination  of  one  of  the  years,  by  consent  of  the  land- 
lord and  tenant.  It  was  held,  that,  if  this  created  a  new  contract,  it  must 
be  a  contract  to  hold  on  the  old  terms ;  and  that  a  contract  for  a  tenancy 
for  two  years  certain  from  the  time  of  raising  the  rent  could  not  be  inferr^ 
(in  default  of  additional  evidence),  even  on  the  assumption  that  an 
original  contract  for  a  tenancy  from  year  to  year  creates  a  tenancy 
for  two  years  certain.  {Doe  d.  Monck  t.  Geekie,  6  Q.  B.  841.)  A  tenancy 
from  year  to  year,  so  long  as  both  parties  please,  is  determinable  at  the  end 
of  the  first  as  well  as  of  any  subsequent  year,  unless,  in  creating  such 
tenancy,  the  parties  use  words  showing  that  they  contemplate  a  tenancy  for 
two  years  at  least  Therefore,  where  a  tenant,  at  the  expiration  of  a  term  of 
years,  held  over,  and  the  landlord  received  rent  from  him,  it  was  held,  that 
the  landlord  might,  by  a  half  year's  notice,  require  him  to  quit  at  the  end  of 
the  first  year  after  the  term  of  years  had  expired.  (Z>oe  d.  Clarke  v.  Smaridge, 
7  Q.  B.  967.) 

Payment  of  rent  is  primA  facie  evidence  of  a  tenancy  from  year  to  year; 
{Doe  d.  Pritchard  v.  Dodd,  2  Nev.  &  P.  838;  6  B.  &  Ad.  689;)  if  made 
with  reference  to  a  year  or  some  aliquot  part  of  a  year.  {Braythwayte  v. 
Hitchcock,  10  Mees.  &  W.  497 ;  Doe  d  Hull  v.  Wood,  14  Mees.  &  W.  687.) 
Although  a  tenancy  from  year  to  year  is  ordinarily  implied  from  the  mere 
receipt  of  rent,  (Bishop  v.  Howard,  2  B.  &  C.  100,)  it  is  competent  to  either 
the  payer  or  receiver  to  prove  the  circumstances  under  which  the  payments 
as  for  rent  were  so  made,  and  by  such  circumstances  to  repel  the  legal  im- 
plication which  would  result  from  the  payment  of  rent  unexplained.  {Doe 
d.  Lord  V.  Crago,  6  C.  B.  90.)  A  demise  "  not  for  one  year  only  but  from 
year  to  year  *'  operates  as  a  demise  for  two  years,  and  consequently  the  tenant 
cannot  be  ejected  after  a  notice  to  quit  at  the  expiration  of  the  first  year. 
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{Leuu  ▼.  Cttrtiorighit  4  East,  31.)   A  lease  for  one  year  and  so  on  from  year    8  4-  4  ffilL  4, 
to  year,  until  the  tenancy  hereby  created  shall  be  determined  as  hereafter      c  27t  *.  8. 
mentioned,  with  a  provision  that  it  should  be  lawful  for  either  of  the  parties   — ^— — 
Co  determine  the  tenancy  by  three  months'  notice,  creates  a  tenancy  for  two 
years  certain,  and  cannot  be  terminated  by  a  three  months'  notice  to  quit  at 
the  end  of  the  first  year.    {Doe  d.  Chadbom  v.  Green^  1  Perry  &  Dav.  464 ;  9 
Ad.  &  £11. 658.    See  Buckworth  v.  Simpson,  1  Cr.  M.  &  R.  834  ;  6  Tyr.  344.) 

A  tenancy  from  year  to  year  will  not  arise  by  implication  where  it  will 
work  a  forfeiture.     (Fenny  ▼.  Child,  2  Maule  &  S.  255.) 

A  tenant  who  holds  on  after  a  term  has  elapsed  goes  on  as  tenant  from 
year  to  year,  because  in  the  silence  of  the  parties  no  other  terms  can  be 
implied.  (Doe  d.  Rogere  v.  Fallen,  2  Bing.  N.  C.  753.)  A  tenant  for  life 
under  a  settlement  made  a  lease  for  lives  not  warranted  by  his  leasing  power, 
and  after  his  death  and  that  of  the  last  cestui  que  vie,  the  remainderman  con- 
tinued to  receive  of  the  lessee  rent  of  the  same  amount  as  that  reserved  by 
the  lease,  which  was  far  below  the  real  value  of  the  lands.  There  was  evi- 
dence from  which  it  might  be  inferred  that  the  lease  in  question  had  been 
since  the  death  of  the  last  cestui  que  trust  treated  by  both  parties  under  a 
roisuke,  as  a  renewal  in  pursuance  of  a  supposed  covenant  for  perpetual 
renewal  in  a  former  lease.  It  was  held,  in  an  ejectment  on  the  title  brought 
by  the  remainderman,  that  the  lessee  was  a  tenant  from  year  to  year  since 
the  death  of  the  last  cestui  que  oi>,and  was  entitled  to  a  notice  to  quit.  ( Bell 
V.  Nangle,  2  Jebb  &  Symes,  259.  See  Doe  d.  Martin  v.  Watts,  7  T.  R.  88 ; 
Howard  v.  Sherwood,  1  Alcock  &  Nap.  217.)  An  undertenant  who  is  in  pos- 
session at  the  determination  of  the  original  lease,  and  is  permitted  by  the 
reversioner  to  hold  over,  is  a  quasi  tenant  at  sufferance,  and  the  mere  fact  of 
occupation,  coupled  with  payment  of  rent  for  such  time  of  occupation,  does 
not  raise  the  presumption  of  a  demise  for  years,  unless  there  is  some  evidence 
to  show  an  agreement  for  a  demise  for  a  term.  {Simpkin  v.  Ashurst,  4  Tyrw. 
781 ;  S,  C.,\  Cr.,  Mees.  &  Rose.  261.)  So  long  as  the  occupation  is  merely 
continued  with  the  bare  acquiescence,  or  without  the  disagreement  of  the 
person  entitled  to  the  possession,  a  tenancy  at  sufferance  exists.  ( Sykes  d. 
Murgatroyd  v.  Birkett,  cited  1  T.  R.  161 ;  Co.  Litt.  270  b;  Cro.  Jac.  169.) 

IW  here  a  party  enters  into  possession  of  a  farm,  and  pays  rent  under  an 
agreement  for  a  lease  containing  divers  covenants  applicable  to  a  tenancy 
from  year  to  year:  it  was  held,  that  where  the  agreement  stipulated  for  the 
lease  to  contain  a  condition  of  re-entry,  if  the  tenant  should  grow  two  suc- 
cessive crops  of  white  corn  without  fallowing,  that  he  might  be  ejected  with- 
<nit  notice  if  he  committed  a  breach  of  the  covenant.  {Doe  d.  Thompson  v. 
jfmey,  4  P.  &  Dav.  177.  See  Lord  Bolton  v.  Tomlin,  1  Nev.  &  P.  247  ;  5 
Ad.  &  Ell.  856.) 

A  tenancy  from  year  to  year  was  considered  as  recommencing  every  year 
in  the  case  of  Tomkins  v.  Lawrence,  8  Carr.  &  P.  729,  but  in  Doe  d.  Hull  ▼. 
Wood,  14  M.  &  W.  682,  Parke,  B.,  said,  ''  Though  some  doubts  may  once 
have  existed  as  to  whether,  in  the  case  of  a  tenancy  from  year  to  year,  there 
was  a  fresh  tenancy  at  the  end  of  each  year,  it  is  now  clear  beyond  all  doubt 
that  the  same  tenancy  continues  till  the  one  or  the  other  of  the  parties 
determines  it  at  his  pleasure."  And  the  same  principle  must  apply  to  any 
shorter  tenancy,  as  from  week  to  week.  {Per  Crompton,  J.,  Reg,  v.  Thornton 
(  Township),  6  Jur.,  N.  S.  799  ;  29  L.  J.,  M.  C.  162,  164)  The  nonpayment 
of  rent  for  sixteen  years,  and  no  proof  of  any  demand  being  made,  is  of 
itself  sufficient  evidence  to  presume  the  determination  of  a  tenancy  from 
year  to  year.     {Stagg  v.  Wyatt,  2  Jur.  892.) 

Though  a  parol  agreement  for  a  longer  term  than  three  years  is  void  by 
the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  1,  as  to  the  duration  of  the  term, 
yet  it  creates  a  tenancy  from  year  to  year,  regulated  in  every  other  respect 
by  the  agreement.  {Doe  v.  Betl,  5  T.  R.  471 :  Clayton  v.  Blakey,  8  T.  R. 
8.     See  Goodtitle  d.  Galloway  v.  Herbert,  4  T.  R.  680.) 

By  Stat  8  &  9  Vict  c.  10*6,  s.  8,  a  lease  required  by  law  to  he  in  vn-iting 
of  any  tenements  or  hereditaments  "  shall  be  void  at  law  unless  made  by 
deed."  An  agreement  to  let  for  three  years  and  a  week  is  void  as  a  lease 
by  that  section,  but  the  tenant,  notwithstanding,  holds  from  year  to  year, 
aubject  to  the  terms  of  the  agreement,  and  is  bound  to  quit  at  toe  expiration 
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3^4  ffUL 4^    of  the  three  yean,  without  a  previous  notice  to  quit.    (7V«m  v.  Sawagt,  4 
e.  27,  t.  8.      £11.  &  Bl.  36 ;  18  Jur.  680 ;  23  Law  J.,  Q.  B.  339.    See  8  &  9  Vict.  c.  106, 

s.  3,  pM<.) 

The  interest  of  a  tenant  from  year  to  year  does  not  determine  by  his  death, 
but  devolves  to  his  personal  represenutives.  {Doe  v.  Porier,  8  T.  R,  18; 
16  Ves.  241.) 

Notice  to  quit.  \  tenancy  from  year  to  year  may  be  determined  by  a  notice  to  quit  from 

either  party,  which,  when  there  is  no  agreement,  or  where  the  agreement 
is  silent  on  that  point,  must  be  at  least  half  a  year's  (and  not  merely  six 
months')  notice,  requiring  from  the  tenant,  or  offering  on  his  part,  to  give 
up  possession  at  the  expiration  of  the  year,  computing  from  the  time  when 
the  tenancy  commenced.  ( Right  v.  Darby,  1  T.  R.  159.)  A  notice  to  quit 
a  house  held  by  the  plaintiff  as  tenant  from  year  to  year  was  given  to  him 
on  the  17th  June,  1840,  which  required  him  to  quit  the  premises  "on  the 
11th  October  now  next  ensuing,  or  such  other  day  and  time  as  his  said 
tenancy  might  expire  on."  The  tenancy  had  commenced  on  the  11th 
October  in  a  former  year.  It  was  held,  that  this  was  not  a  g^ood  notice  for 
the  year  ending  on  the  11th  October,  1841.  {Mills  v.  Gqf,  14  Mees.  &  W. 
72.) 

Land  was  let  for  one  year,  and  so  on  from  year  to  year,  until  the  tenancy 
should  be  determined  as  after  mentioned,  with  a  subsequent  proviso  that 
three  months  should  be  sufficient  notice  to  be  given  from  either  party,  and 
another  subsequent  proviso  that  it  should  be  lawful  for  either  party  to  de- 
termine the  tenancy  by  giving  three  montba'  notice.  It  was  held,  that  the 
tenancy  was  not  determinable  by  three  months'  notice  expiring  before  the 
end  of  the  second  year.  {Doe  d.  Ckadbom  v.  Green,  9  Ad.  &  Ell.  658 ;  1  P. 
&  Day.  454 ;  see  Birch  v.  Wright,  1  T.  R.  378 ;  Denn  d.  Jenkin  v.  Cart^ 
Wright,  2  Campb.  572 ;  Thompson  v.  Maherley,  4  East,  29.)  On  a  demise 
for  one  year  and  six  months  certain  from  August  13th,  at  a  rent  payable  od 
the  usual  quarter  days,  three  calendar  months'  notice  to  be  given  on  either 
side  before  determination  of  the  said  tenancy.  The  tenant  continued  to 
occupy  beyond  the  year  and  six  months.  It  was  held,  that  a  three  months' 
notice  to  quit,  expiring  on  13th  August,  was  proper;  and  not  a  notice  ex* 
piring  at  the  end  of  a  year  from  the  termination  of  the  year  and  six  months. 
{Doe  d.  Robinson  v.  Dobell,  1  Q.  B.  806.)  A  tenant  frx>m  year  to  year,  be- 
lieving that  his  tenancy  determined  at  Midsummer,  gave  a  vrritten  notice 
to  quit  at  that  period,  which  the  landlord  accepted ;  the  tenant  having  after- 
wards discovered  that  his  tenancy  expired  at  Christmas  gave  his  landlord 
another  notice  accordingly,  and  on  possession  being  demanded  at  Midsum- 
mer refused  to  quit  the  premises.  It  was  held,  that  the  tenancy  was  not 
determined  by  notice,  inasmuch  as  it  was  not  good  as  a  notice  to  quit,  and 
could  not  operate  as  a  surrender  by  note  in  writing,  ¥rithin  the  Statute  of 
Frauds,  being  to  take  effect  injuturo.  {Doe  d.  Murrell  v.  Milward,  3  Meea. 
&  W.  328  I  see  Johnstone  v.  Hudkstone,  4  B.  &  C.  922 ;  Weddall  v.  Capes, 
1  Mees.  &  W.  50.)  A  tenant  from  year  to  year  gave  his  landlord  notice  to 
quit,  ending  at  a  time  within  half  a  year.  The  landlord  at  first  acquiesced, 
but  ultimately  refused  to  accept  the  notice.  The  tenant  quitted  according 
to  his  notice,  and  the  landlord  entered,  and  did  some  repairs.  It  was  held, 
that  the  tenancy  was  not  determined.  {Bessell  v.  Landsberg,  7  Q.  B.  638.) 
A  notice  to  quit  must  be  such  that  the  tenant  may  safely  act  on  it  at  the 
time  of  receiving  it ;  therefore  a  notice  by  an  unauthorized  agent  cannot  be 
made  good  by  an  adoption  of  it  by  the  principal  after  the  proper  time  for 
giving  it.  Notice  to  quit  at  the  end  of  the  current  year  of  tenancy,  "  on 
foilure  whereof  I  shall  require  you  to  pay  me  double  former  rent  or  value 
for  so  long  as  you  detain  possession,"  is  an  unqualified  notice,  and  does  not 
give  the  tenant  an  option.  {Dee  d.  Liister  v.  Goldwin,  2  Q.  B.  143.)  Land 
and  buildings  were  held  by  a  yearly  tenant,  the  land  from  2nd  February  to 
2nd  February,  the  buildings  from  1st  May  to  1st  May.  The  landlord,  on 
the  22nd  October,  1833,  served  him  with  a  notice  to  quit  the  lands  and 
buildings,  '*  at  the  expiration  of  half  a  year  from  the  delivery  of  this  notice, 
or  at  such  other  time  or  times  as  your  present  year's  holding  of  or  in  the 
said  premises,  or  any  part  or  parts  thereof  respectively,  shall  expire  after 
the  expiration  of  half  a  year  from  the  delivery  of  this  notice."     It  was  held* 
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that  as  to  the  lands  die  notice  was  to  be  considered  a  notice  to  quit  on  2nd    S  ^  4  Will,  4, 
February,  1835 ;  and  that  the  landlord  might  recover  both  land  and  build-       e.  27,  f.  8. 

ings  after  that  day  in  ejectment.     {Dot  d.  WilHcuna  v.  Smithy  5  Ad.  &  Ell.   

SJO.)  As  to  requisites  of  notice  to  quit,  tee  2  Selw.  N.  P.  701,  705,  10th  ed. 
A  notice  to  quit  given  by  a  person  authorized  by  one  of  several  joint- 
tenants,  purporting  to  be  given  on  behalf  of  them  all,  is  good  for  all,  be- 
cause the  tenant  holds  the  premises  only  so  long  as  he  and  they  shall  all 
agree.  (Doe  d.  Jslin  v.  Summersett,  1  B.  &  Ad.  135  ;  Doe  d.  Kindersley  v. 
Hughes,  7  Mees.  &  W.  139 ;  see  A;e  d.  Mann  v.  Walters,  10  B.  &  C.  626.) 

A  notice  to  quit  cannot  be  required  by  a  person  holding  adversely,  but 
only  where  there  is  a  subsisting  tenancy  on  both  sides,  nor  is  it  necessary 
where  the  tenant  doesan  act  which  amounts  to  a  disavowal  of  the  title  of  the 
landlord.  {Doe  d.  Calvert  v.  Frowd,  1  Moore  &  P.  486.)  A  notice  to  quit 
is  unnecessary,  where  on  demand  of  possession  the  party  refuses  to  give  up 
possession,  claiming  the  property  as  his  owu.  {Doe  d.  Lansdell  v,  Oower^ 
17  Q.  B.  589.)  In  Doe  d.  miliams  v.  Pasquali,  Peake's  N.  P.  C.  196,  a 
refusal  to  pay  rent  to  a  devisee  under  a  will,  which  was  contested,  was  not 
such  a  disavowal  of  his  title  as  to  entitle  such  devisee  to  maintain  ejectment 
without  a  previous  notice  to  quit.    (See  pott,  pp.  189,  190.) 


Leau  reserving  Rent, 
9.  When  any  person  shall  be  in  possession  or  in  receipt  of  the  Where  rent 
profits  of  any  land,  or  in  receipt  of  any  rent  (charge),  by  virtue  JJ^SS"by^*^ 
of  a  lease  in  writing,  by  which  a  rent  amounting  to  the  yearly  !««« in  writing 
sum  of  twenty  shillings  or  npwards  shall  be  reserved,  and  the  mngtvSjn^ 
rent  reserved  by  such  lease  snail  have  been  received  by  some  c«iv«*,  "o^^^ht 
person  wrongfully  claiming  to  be  entitled  to  such  land  or  rent  determinsUon  of 
(charge)  in  reversion  immediately  expectant  on  the  determi-  ^« !«»••• 
nation  of  such  lease,  and  no  payment  in  respect  of  the  rent 
reserved  by  such  lease  shall  afterwards  have  been  made  to  the 
person  rightfully  entitled  thereto,  the  right  of  the  person  en- 
titled to  such  land  or  rent  (charae),  subject  to  such  lease,  or  of 
the  person  through  whom  be  claims  to  make  an  entry  or  dis- 
tress, or  to  bring  an  action  after  the  determination  of  such  lease, 
shall  be  deemea  to  have  first  accrued  at  the  time  at  which  the 
rent  reserved  by  such  lease  was  first  so  received  by  the  person 
wrongfully  claiming  as  aforesaid ;  and  no  such  right  shall  be 
deemed  to  have  first  accrned  upon  the  determination  of  such 
lease  to  the  person  rightfully  entitled  (x), 

{x)  According  to  the  judgment  of  Lord  Denmatty  C.  J.,  in  Doe  d.  Angell 
▼.  Angell,  9  Q.  B.  356^  this  section  is  to  be  read  as  if  the  word  "  charge"  in 
italics  had  been  interposed. 

The  right  to  recover  land  subject  to  a  lease'  is  to  be  considered  as  having 
accrued  not  from  the  time  which  any  person  dealinjg  with  the  leases,  or 
dealing  with  those  entitled  to  the  leases,  gets  possession,  and  claims  to  be 
entitled  to  the  fee,  but  from  the  time  when  the  person  claiming  under  a 
lease  pays  rent  to  a  party  claiming  wrongfully  in  reversion  immediately 
expectant  on  such  lease ;  for  then  the  adverse  title  of  the  person,  who  re- 
ceives the  rent  under  such  circumstances,  is  first  really  brought  into  opera- 
tion against  the  party  who  claims  on  the  expiration  of  the  lease.  {Per  Lord 
LangSale,  Chadwick  v.  Broadwood,  3  Beav.  316.) 

J.,  seised  in  fee,  leased  for  sixty-one  years,  for  a  term  expiring  in  1837, 
within  five  years  after  the  passing  of  sUt.  3  &  4  Will.  4,  c.  27  (24th  July, 
1838).  From  J.'s  death,  which  happened  more  than  twenty  years  before 
the  passing  of  the  act,  B.  received  the  rent  reserved  on  the  lease  down  to  its 
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Z  if  ^  Will.  4,    expiration,  and  he  then  entered  into  possession ;  and  afterwards  W.,  within 
c.  27,  t.  9.       five  years  after  the  passing  of  the  act,  brought  ejectment  against  B.,  claim- 

ing  to  be  entitled,  as  J/s  devisee,  immediately  on  J.'s  death.    It  was  held, 

that,  under  sect  9,  the  action  would  have  been  barred  by  B.'s  receipt  of  the 
rent ;  but  that  it  was  preserved  by  sect  15  for  five  years  af^er  the  passing 
of  the  act.  (Doe  d.  jlngell  v.  jlngell,  9  Q.  B.  328.)  Lord  Denman,  C.  J., 
in  giving  judgment,  observed,  that  **  considerable  difficulty  arises  in  the 
construction  of  this  act  of  parliament,  by  reason  of  the  word  *rent'  being 
used  in  two  different  senses  throughout,  viz.,  in  the  sense  of  a  rent  charged 
upon  land,  and  of  a  rent  reserved  under  a  lease.  In  the  very  first  section 
of  the  act,  the  interpretation  clause,  it  is  used  in  both  senses ;  for  it  is  made 
to  extend  '  to  all  heriots,  and  to  all  services  and  suits  for  which  a  distress 
may  be  made,  and  to  all  annuities  and  periodical  sums  of  money  charged 
upon  or  payable  out  of  any  land.'  In  the  2nd  section,  it  is  used  in  the  sense 
of  rent'cnarge  only,  as  was  stated  by  Tindalt  C.  J.,  in  the  judgment  in  Paget 
T.  FoUtft  2  Bing.  N.  C.  679,  688 ;  and  as  expressly  held  by  the  Court  of 
Exchequer  in  the  case  of  Grant  v.  EliU,  9  Mees.  &  W.  118.  The  word  is 
used  in  the  same  sense  in  the  Srd.  4th  and  .Sth  ggctions.  In  the  7th  section 
it  is  used  in  the  same  sense ;  the  words  are  '  when  any  person  shall  be  in 
possession  or  in  receipt  of  the  profits  of  any  land,  or  in  receipt  of  any  rent,  as 
tenant  at  will.'  Now  a  tenant  at  will  of  landt  out  of  which  a  rent  is  reserved, 
cannot  by  any  possible  construction  of  language  be  said  to  be  in  the  receipt 
of  that  rent  which  he  pays;  he  cannot  be  tenant  at  will  of  the  land  and  of 
the  rent  also.  Indeed,  no  one  can  be  said  to  be  tenant  of,  or  to  have  any 
estate  in,  the  rent  reserved  by  a  lease,  as  was  shown  in  the  case  of  Prescott  v. 
Boucher,  3  B.  &  Ad.  849  -  859 ;  and  was  agreed  to  in  the  judgment  in  Orant 
▼.  EiHs,  9  Mees.  &  W.  124.  The  word  *  rent,'  therefore,  in  the  7th  section 
must  mean  rcnt-charpe ;  and  there  is  no  absolute  absurdity  in  suopoeing 
that  a  person,  seised  in  fee  or  for  life  of  a  rent-charge,  might,  for  a  gross 
sum  of  money,  demise  it  for  years  or  at  will  at  a  smaller  rent.  In  the  8th 
section  the  same  sense  must,  for  the  same  reasons,  be  given  to  the  word 
*  rent'  in  the  earlier  part  of  the  section  ;  but  at  the  close  of  it  the  word  is 
manifestly  used  in  the  other  «i>nse.  viz..n?^tTrri*nt  rf»«Prvpd.  the  words 
being  *  or  at  the  last  time  when  any  rent  payable  in  respect  of  such  tenancy 
shall  have  been  received.' "  We  come  now  to  the  9th  section,  on  which  the 
case  of  Doe  d.  Angell  v.  Angell  turned,  the  word  *'  rent"  is  there  used  seven 
times.  The  first  time  it  means  rent- charge  i  the  second  and  third,  rent 
reserved  ;  the  fourth,  rent-charge ;  the  fifth,  rent  reserved;  the  sixth,  rent- 
A  chsrge;  the  seventh,  rent  reserved.  If  the  word  '^  rent- charge"  be  substi- 
tuted for*' rent,"  where  the  meaning  is  such,  in  this  section,  the  section  will 
run  with  the  word  rent-charge  substituted  as  above  for  the  word  rent  (Dos 
d.  Angell  y.  Angell,  9  Q.  B.  355,  356.) 

The  rule  of  law  before  this  statute  was,  that  in  case  of  a  lease,  adverse 
possession,  so  as  to  bar  the  reversioner,  did  not  commence  till  the  expiration 
of  the  term.  Before  the  new  act,  length  of  possession  during  a  particular 
estate,  as  a  term  of  1000  years,  or  under  a  lease  for  lives  aslong  as  the  lives 
were  in  being,  gave  no  title  ;  but  if  tenant  pur  outer  vie  held  over  for  twenty 
years  after  the  death  of  ceetui  que  vie,  such  holding  over  would  in  ejectment 
be  a  complete  bar  to  the  remainderman  or  reversioner,  because  the  posses* 
sion  was  adverse.  (Cowp.  218.)  The  real  property  commissioners  observed, 
"  Where  rent  is  reserved  on  a  lease,  we  consider  it  more  reasonable  that  the 
limitation  should  run  from  the  time  when  the  rent  began  to  be  received  by 
a  person  claiming  adversely,  so  that  there  shall  not  be  a  new  period  of  limi- 
tation from  the  expiration  of  the  lease.  The  receipt  of  rents  and  profits  js 
equivalent  to  the  occupation  of  the  soil ;  the  person  who  is  in  the  receipt  of 
them  can  do  nothing  more  to  establish  his  right,  and  the  person  to  whom 
they  are  demised  is  virtually  dispossessed.  Where  no  rent  or  only  a  nominal 
rent  is  reserved,  very  slight  negligence  can  be  imputed  to  the  reversioner  in 
merely  not  requiring  a  recognition  of  his  title  from  the  tenant,  and  in  such 
cases,  till  the  expiration  of  the  lease,  we  think  there  should  not  be  a  com- 
mencement of  adverse  possession  to  bar  the  landlord.  Any  rent  less  than 
20i.  a  year  may  for  this  purpose  be  considered  nominal.''  ( 1  Real  Prop. 
Rep.  47.)    Before  this  act  it  was  decided  that  the  holding  oyeribr  twenty 
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yean  by  a  lettee  for  years  determinable  on  lives  at  a  nomhnal  rent,  wbo,  at    Z  8^  4t  Will,  4, 
the  commencement  of  such  holding  over,  falsely  asserted  that  one  of  the       e.  27,  «.  9. 
euleux  qut  vies  was  alive,  but  omitted  to  pay  the  reserved  rent,  was  not  an  — — — 
adverse  possession  barring  the  entry  or  ejectment  of  the  reversioner.     So 
although  the  reversioner  had  notice  of  the  cesser  of  the  term,  and  granted  a 
fresh  lease  to  another  person,  who  neglected  to  enter  for  more  than  twenty 
years.     {Rex  v.  Inhabitants  </Axhridge,  4  Nev.  &  M.  477.) 

The  mere  receipt  of  rent  by  a  stranger,  without  colour  of  title,  was  not 
evidence  of  adverse  possession  against  one  who  had  the  legal  title,  for  it  was 
DO  disseisin,  but  at  the  option  of  the  latter,  even  although  the  stranger  made 
a  lease  by  indenture,  reserving  rent,  unless  he  made  an  actual  entry.  (  Bull 
N.  P.  104  ;  ]  Roll.  Abr.  659 ;  and  see  Smith  v.  Parkhurst,  Andr.  324;  Jayne 
V.  Price,  5  TaunL  326  ;  1  Marsh.  68.)  If  there  be  a  tenant  at  sufferance, 
and  a  stranger,  not  having  any  right  to  the  land,  make  a  lease  to  him  by 
indenture,  rendering  rent,  without  putting  the  tenant  bv  sufferance  out  of 
possession,  and  the  tenant  pay  the  rent  to  the  stranger,  that  is  not  any  dis- 
seisin to  him  who  has  the  right.  (1  Roll.  Abr.  659,  (C.)  pi.  11.)  So  if  a 
tenant  at  will  made  a  lease  for  years,  and  the  lessee  entered,  though  the 
estate  at  will  did  not  warrant  the  lease,  it  was  only  a  disseisin  at  election. 
(Blunden  v.  Bough,  Cro.  Car.  302.)  For  where  a  person  gains  a  possession 
under  a  title  consistent  with  that  of  the  person  having  right,  it  is  but  a  dis- 
seisin at  election.    (See  2  Sch.  &  Lef.  622  ;  I  Taunt.  599.) 

Before  the  stat.  3  &  4  Will.  4,  c  21 1  when  there  was  a  valid  lease  subsist- 
ing, the  right  of  entry  was  preserved  until  the  determination  of  the  lease, 
although  no  rent  had  been  received;  {Orrelt  v.  Maddox,  Runn.  Eject  App. 
No.  1 :)  and  even  the  adverse  receipt  of  rent  for  more  than  twenty  years  did 
not  deprive  the  party  of  his  right  of  entry  on  the  determination  of  the  lease, 
(Doe  V.  Danvers,  7  East,  299.  See  Bushby  v.  Dixon,  3  Barn.  &  C.  298,  304, 
305,)  although  a  void  lease,  or  a  term  which  had  become  attendant  upon 
the  inheritance  for  the  benefit  of  the  owner  of  it,  did  not  prevent  the  running 
of  the  Statute  of  Limitations.     (  Taylor  v.  Horde,  1  Burr.  60.) 

But  where  an  estate  had  been  in  lease,  and  A.  entered  and  received  the 
rent  during  the  continuance  of  the  lease,  and  remained  in  possession  more 
than  twenty  years  from  the  time  of  his  entry,  and  another  person  claiming 
the  estate  within  twenty  years  after  the  expiration  of  the  lease  brought  an 
ejectment  and  filed  a  bill  for  a  discovery,  it  was  held  that  the  possession 
was  adverse,  as  a  bill  might  have  been  filed  by  the  parties  claiming  during 
the  whole  time  the  leases  were  in  existence,  and  a  demurrer  to  the  discovery 
t  was  allowed,  and  assistance  in  equity  refused.  {Cholmondeley  v.  CiintoHy  '> 
JTum.  &  Russ.  107.) 

A  disclaimer  imports  a  renunciation  by  the  party  of  his  character  of  Disclaimer  of 
tenant,  either  by  setting  up  a  title  in  another,  or  by  claiming  title  in  him-  Im^Io'****  titla. 
"  self.  (1  Mann.  &  G.  139.)  And  if  a  tenant  disavowed  his  landlord's  title 
by  attorning  to  another,  and  the  landlord  was  apprised  of  it  and  acquiesced, 
the  possession  of  his  tenant  became  adverse,  and  the  Statute  of  Limitations 
would  have  run  against  the  landlord.  {Hovenden  v.  Lord  Annesley,  2  Sch.  & 
Lef.  624.)  Lord  Redesdale  observed,  **  The  attornment  of  a  tenant  will  not 
affect  the  title  of  the  lessor  so  long  as  he  has  a  right  to  consider  the  person 
holding  the  possession  as  his  tenant  But  as  he  has  a  right  to  punish  the 
act  of  the  tenant  disavowing  the  tenure  by  proceeding  to  eject  him,  notwith- 
standing his  lease,  if  he  will  not  proceed  for  the  forfeiture,  he  baa  no  right 
to  affect  the  righu  of  third  persons,  on  the  ground  that  the  possession  was 
betrayed;  and  there  must  be  a  limitation  to  that  as  to  every  other  de- 
mand. But  where  there  is  no  disavowal  of  the  tenure,  the  mere  nonpay- 
ment of  rent  by  the  tenant  for  a  number  of  years  will  not  bar  the  remedies 
of  the  landlord  at  the  expiration  of  the  term,  as  the  possession  of  a  tenant 
entering  under  a  lease  is  lawful  as  against  his  lessor  who  was  entitled  to  all 
his  remedies  for  the  rent."  (2  Sch.  &  Lef.  625,  626.)  The  act  of  a  tenant 
in  setting  up  a  title  adverse  to  that  of  his  landlord,  in  order  to  obtain  the 
freehold,  operates  as  a  forfeiture  of  his  term,  and  it  is  the  same  whether  he 
does  it  himself,  or  assists  another  to  do  it  Whether  he  tries  to  get  the  free- 
hold himself,  or  by  collusion  or  connivance  assists  that  result  in  favour  of 
another,  it  operates  equally  as  a  forfeiture.    Therefore  where  a  termor,  af^er 
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8^4  ffill.  4,    deserting  the  demised  premises,  delivered  up  the  possession  of  them  wit^ 
e.  27,  «.  9.       the  lease,  to  a  party  who  claimed  by  a  title  adverse  to  that  of  the  landlord. 


with  the  intent  to  assist  him  in  setting  up  that  title,  and  not  that  he  should 
hold  bond  fide  under  the  lease,  it  was  held  that  the  term  was  forfeited  by 
such  act  of  betraying  possession.     (Doe  d.  Elter brock  v.  Flyntit  1  Cr.  M. 


&  R.  137;  4  T^rw.  6 J  9.)  But  a  tenant  for  a  definite  terra  of  years 
does  not  forfeit  his  term  by  orally  refusing,  upon  demand  of  the  rent  made 
by  his  landlord,  to  pay  the  rent,  and  claimmg  the  fee  as  his  own.  (Doe 
d.  Graves  v.  WelU,  10  Ad.  8t  Ell.  427.)  In  order  to  make  a  verbal  or 
written  disclaimer  sufficient,  it  must  amount  to  a  direct  repudiation  of  the 
relation  of  landlord  and  tenant ;  or  to  a  distinct  claim  to  hold  possession  of 
the  estate,  upon  a  ground  wholly  inconsistent  with  the  existence  of  that 
relation,  which  by  necessary  implication  is  a  repudiation  of  it.  An  omission 
to  acknowledge  the  landlord  as  such  by  requesting  further  information  wiU 
not  be  enough,  nor  will  a  mere  refusal  to  pay  rent  (Doe  d.  Williams  v. 
PasqvaU,  Peake,  N.  P.  C.  196.)  When  a  landlord  brings  an  action  to  re- 
cover the  possession  from  a  defendant  who  has  been  his  tenant  from  year 
to  year,  evidence  of  the  disclaimer  of  the  landlord's  title  by  the  tenant  is 
evidence  of  the  determination  of  the  will  of  both  parties,  by  which  the 
duration  of  the  tenancy  from  its  particular  nature  was  limited.  (10  Ad.  & 
£11.  435.)  But  though  a  lessee  set  up  an  adverse  claim  to  the  property  in 
the  premises  he  holds  under  the  lease,  yet  that  does  not  incapacitate  nim 
from  maintaining  possession  under  the  lease,  where  the  relation  of  landlord 
and  tenant  has  not  been  actually  abandoned.  (Rees  d.  Powell  v.  Kingt  Forrest, 
19.)  A  tenant  from  year  to  year,  who  bad  agreed  to  buy  his  landlord's  es- 
tate,  having  remained  in  possession  for  several  years  without  paying  either 
rent  or  interest  on  the  purchase- money,  the  agent  of  the  lessor  applied  to 
him  to  give  up  possession,  to  which  he  answered  that  he  had  bought  the 
property  and  would  keep  it,  and  had  a  friend  who  was  ready  to  give  him  the 
money  for  it.  This  was  held  to  be  no  disclaimer,  because  it  was  not  a  claim 
to  hold  the  estate  on  a  ground  necessarily  inconsistent  with  the  continuance 
of  the  tenancy  from  year  to  year.  (Doe  d.  Gray  v.  Sianion,  1  Mees.  &  W. 
696  ;  1  Tyr.  &  G.  1065.  See  Doe  d.  Williams  v.  Cooper^  1  Mann.  &  G.  135.) 
It  was  held,  that  payment  of  rent  to  another  party  without  the  consent  or 
knowledge  of  the  landlord,  after  an  adverse  possession  of  twenty- three 
years,  did  not  amount  to  an  attornment ;  and  that  the  fraudulent  act  of  a 
tenant  in  betraying  the  possession  of  his  landlord  by  disclaiming  tenure 
under  him,  and  admitting  a  title  in  a  third  person,  would  not  alect  the 
landlord's  title,  so  long  as  he  had  a  right  to  consider  the  person  as  holding 
possession  as  tenant.  (Meredith  v.  Gilpin^  6  Price,  146.)  Payment  of  rent 
by  a  lessee  to  a  lessor,  after  the  lessor's  title  has  expired,  and  after  the 
lessee  has  notice  of  an  adverse  claim,  does  not  amount  to  an  acknowledg- 
ment of  title  in  the  lessor,  or  to  a  virtual  attornment,  unless  at  the  time  of 
payment  the  lessee  knew  the  precise  nature  of  the  adverse  claim,  or  the 
manner  in  which  the  lessor's  title  had  expired,  and  such  knowledge  is  a 
fact  to  be  decided  by  the  jury.  (Fenner  v.  Duplock,  2  Bing.  10;  9  Moore, 
88.) 

A  tenant,  though  not  permitted  to  deny  the  right  of  demising,  may  rely 
upon  his  landlord's  title  having  expired.  G.  demised  premises  to  D.,  who 
entered  and  paid  him  rent.  During  the  term  a  third  party,  T.,  disputed  G.'s 
title,  and  they  agreed  to  be  bound  by  the  opinion  of  a  barrister,  who  decided 
in  T.'s  favour.  G.  thereupon  delivered  up  the  title  deeds,  and  permitted 
T.'s  attorney  to  tell  D.,  the  tenant,  that  he  must  in  future  pay  the  rent  to  T. 
as  his  landlord.  D.  then  paid  rent  accordingly,  but  G.  afterwards  distrained 
upon  him  for  the  same  rent  On  replevin,  avowry,  and  plea  in  bar  stating 
the  above  facts,  it  was  held,  that  G.'s  claim  of  title  as  landlord  to  D.  had  ex- 
pired ;  that  his  conduct  amounted  to  an  admission  of  that  fact ;  and  that  D. 
was  not  estopped  from  alleging  it  And,  per  Lord  Denmany  C.  J.,  that  G. 
vras  estopped  from  setting  up  his  relation  of  landlord  against  D.,  having 
himself  induced  D.  to  pay  rent  to  another  person.  (Doums  v.  Cooper^  1 
Q.  B.  ^5^,)    On  dUclaimer,  see  Woodfall's  L.  &  T.,  pp.  310—318,  8th  ed. 
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_  8  4-4  mil.  4, 

Entry.  c.  27,  #.  10. 


10.  No  person  shall  be  deemed  to  have  been  in  possession  of  a  men  entry  not 
any  land  within  the  meaning  of  this  act  merely  by  reason  of  JJ.rto'Jr"*^****' 
haVing  made  an  entry  thereon  (^). 

(y)  The  defendant  being  in  adverse  poasession  of  a  hut  and  piece  of 
land,  the  lord  of  the  manor  entered  in  the  absence  of  the  defendant,  but  in 
the  presence  of  his  family  said  he  took  possession  in  his  own  right,  and  he 
caused  a  stone  to  be  taken  from  the  hut,  and  a  portion  of  the  fence  to  be 
removed.  It  was  held,  that  these  acts  were  not  sufficient  to  disturb  the  de- 
fendant's possession  under  this  section.  {Doe  d.  Baker  v.  Combes,  19  L.  J^ 
C.  P.  306.) 

By  Stat.  21  Jac.  1,  c.  16,  it  was  enacted,  that  no  entry  should  be  made  by 
any  man  upon  lands,  unless  within  twenty  years  after  his  right  should 
accrue.  An  entry  to  avoid  a  fine  with  proclamations,  though  not  authorized 
by  the  party  in  whose  behalf  it  was  made,  is  sufficiently  ratified  by  an  action 
of  ejectment  founded  on  iL  {Doe  d.  BliglU  v.  Pe//,  11  Ad.  &  £11. 842;  4  P. 
&Dav.  278.) 

By  the  stat  4  &  5  Ann.  c.  16,  s.  14,  it  was  enacted,  that  no  entry  upon 
lands  should  be  of  force  to  satisfy  the  Statute  of  Limitations  (21  Jac.  1, 
c«  16),  or  to  avoid  a  fine  levied  of  lands,  unless  an  action  were  thereupon 
commenced  within  one  year  after,  and  prosecuted  with  effect  ( See  1  Wms. 
Saund.  319,  n.  (1) ;  10  B.  &  C.  848.)  This  clause  in  the  act  will  have  the 
effect  of  shortening  the  period  within  which  an  ejectment  can  be  brought ; 
for,  under  the  sutute  of  Anne,  a  party  might  enter  just  before  the  expi- 
ration of  the  twenty  years,  and  commence  his  action  within  one  year  after- 
wards. 


Continual  Claim, 
11.  No  continual  or  other  claim  npon  or  near  any  land  shall  No  right  to  b« 
preserre  any  right  ofmaJ^ing  an  entry  or  distress  or  of  bringing  S'SJS  dJta.  ***"' 
an  action  (z), 

(t)  Previously  to  the  enactment  in  this  and  the  preceding  section  an 
actual  entry  made  by  one  who  had  a  legal  right  to  enter  on  an  estate,  or  by 
his  agent  duly  audiorized  by  power  of  attorney,  if  made  peaceably  and  re* 
peated  once  in  the  space  of  every  year  and  a  day,  (which  was  called  eontimtai 
etahm,)  was  deemed  sufficient  to  prevent  the  right  of  entry  from  being  tolled 
by  a  descent  cast  or  discontinuance,  or  barred  by  the  Statute  of  Limitations. 
(Litt.  as.  414,  415;  Runn.  Eject.  51,  52,  2nd  ed. ;  Ad.  Eject.  101,  drd  ed. ; 
Fordv.  Grey,  1  Salk.  286.)  Actual  entry  was  sufficient  to  keep  alive  the 
right  of  a  person  disseised,  but  a  mere  demand,  without  process  or  acknow- 
ledgment, was  not  sufficient  against  the  Statute  of  Limitations.  {Hodle  ▼. 
^M/ey,  1  Ves.&B.54a) 


Coparceners^  ^c. 
12.  When  any  one  or  more  of  several  persons  entitled  to  any  Pottetsioo  of  one 
land  or  rent  as  coparceners  Joint  tenants  or  tenants  in  common,  notVo^Yhfpis- 
shall  have  been  in  possession  or  receipt  of  the  entirety,  or  more  session  of  the 
than  his  or  their  undivided  share  or  shares  of  such  land,  or  of  ®****"' 
the  profits  thereof,  or  of  such  rent,  for  his  or  their  own  benefit, 
or  for  the  benefit  of  any  person  or  persons  other  than  the  person 
or  persons  entitled  to  the  other  share  or  shares  of  the  same  land 
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8^4  WUL  4v    or  rent,  such  possession  or  receipt  shall  not  be  deemed  to  have 
c,  27,  <.  12.     \y^j^  ^|,g  possession  or  receipt  of  or  by  such  last^mentioned  per- 
son or  persons,  or  any  of  them  (a). 

ConttTQctlon  at  (a)  This  section  has  relation  back  as  far  as  relates  to  the  period  of  the  act, 

thla  lecUon.  n^^  makes  the  possession  of  one  coparcener,  joint- tenant,  or  tenant  in  com- 

mon, who  has  been  in  possession  of  the  entirety,  separate  from  the  time  of 
his  coming  into  possession.  Therefore  where  one  tenant  in  common  has 
been  out  of  possession  for  twenty  years  prior  to  the  passing  of  the  statute, 
be  is  barred  by  sections  2  and  12  from  bringing  his  action,  but  might  have 
maintained  it  under  section  15  within  five  years  of  the  passing  of  the  act,  if 
the  other  tenant  in  common  had  not  been  in  possession  adversely  to  him  at 
the  time  of  the  passing  of  the  act  In  1799,  D.,  M.  and  A.,  being  entitled 
to  a  remainder  in  fee,  as  tenants  in  common,  of  lands  then  held  by  a  tenant 
for  life,  D.  and  the  tenant  for  life  conveyed  the  third,  in  which  D.  had  the 
remainder,  to  C,  who  thereupon  entered  into  possession  of  the  whole.  In 
1800,  the  tenant  for  life  died,  A.  having  died  before.  The  heir-at-law  of 
A.  filed  a  bill  in  Chancery  in  respect  of  the  land  against  C.  In  1835,  while 
the  proceedings  were  going  on,  the  said  heir-at-law  died,  having  devised  to 
J.  all  his  lands,  &c.,  whether  in  his  own  possession  or  that  of  others,  as  far  as 
be  lawfully  could,  specifying  those  which  he  was  seeking  to  recover  from  C. 
In  1886,  the  devisor's  heir-at-law  brought  ejectment  a^^ainst  C.  for  A.'s 
third  part :  it  was  held,  that  under  sections  2  and  12  of  this  statute  the  de- 
fendant's possession  could  not  be  held  to  have  been  ever  that  of  the  other 
tenants  in  common,  for  that  sect  12  made  the  possession  of  tenants  in  com- 
mon separate  from  the  commencement  of  the  tenancy  in  common,  and  not 
merely  from  the  time  of  the  act  passing.  That  therefore  sect.  2  would  have 
barred  the  lessor  of'  the  plaintiff,  but  that  his  right  was  saved  by  sect  15, 
the  ejectment  having  been  brought  within  five  years  of  the  passing  of  the 
act,  and  the  possession  of  C.  not  being  adverse  to  the  other  tenants  in  com- 
mon, within  the  meaning  of  that  section.  {Culley  v.  Doed.  Taylerton,  11 
Ad.  &  £11.  1008  ;  3  P.  &  Dav.  538.)  This  statute  is,  to  a  certain  degree, 
retrospective,  as  to  the  possession  of  tenants  in  common ;  and  though  before 
the  act  the  separate  possession  of  one  coparcener,  joint-tenant,  or  tenant  in 
common,  of  the  entirety,  or  more  than  his  individual  share  of  such  land,  was 
not  adverse  as  against  the  owners  of  the  other  shares,  yet,  by  the  operation 
of  the  act,  the  possession,  which  was  not  adverse  prior  to  that  act,  became  by 
that  act  adverse  as  against  tenants  in  common,  who  were  not  in  possession. 
{O'Suilivany.  M'Swiney,  1  Longfield  &  T.  118,  119 ;  Z)m  d.  Holt  y.  Hw- 
rocks,  1  Car.  &  K.  666.)  Since  the  passing  of  the  act  8  8c  4  Will.  4,  c.  27, 
the  possession  of  land  by  one  coparcener  cannot  be  considered  as  the  pos- 
session of  his  coparcener ;  nor,  consequently,  can  the  entry  of  one  have  the 
effect  of  vesting  the  possession  in  the  other.  ( Woodrtiff*  v.  Doe  d.  Daniell, 
15  Mees.  &  W.  792.)  Where  a  tenant  in  common  had  been  in  the  ex- 
clusive possession  of  the  rents  of  S.  for  more  than  twenty  years,  and  an 
ejectment  had  been  brought  by  another  co-tenant  in  common,  to  which 
A.  had  taken  defence,  and  on  which  no  further  proceedings  were  had, 
taking  such  defence  is  not  conclusive  evidence  of  adverse  possession 
against  A.'s  co-tenant  in  common.-  (O^SuUivan  v.  M'StoineUf  1  Longfield 
&T.  111.) 

By  this  statute,  actual  possession  by  the  enjoyment  of  the  profits  of  lands, 
though  not  adverse  in  the  old  sense  of  the  law,  is,  in  itself,  a  bar  and  a 
transfer  of  the  estate;  and  it  is  not  necessary  that  this  possession  should  be 
strengthened  or  corroborated  by  intermediate  conveyances.  {Burroughs  v. 
AfCreight,  1  Jones  St  L.  290.)  Lands  were  conveyed  to  a  trustee  and  his 
heirs,  in  trust  for  five  persons,  as.  tenants  in  common  in  fee.  For  more  than 
twenty  years  prior  to  the  filing  of  the  bill,  four  of  the  tenants  in  common 
bad  been,  by  their  agent,  in  the  uninterrupted  and  exclusive  receipt  and 
enjo3rment  of  the  rents  and  profits  of  all  the  lands.  The  trustee  never,  in 
any  manner,  interfered  in  the  trust  It  was  held,  that  the  title  of  the  fifth 
tenant  in  common  was  barred  by  this  statute,  which  has  altered  the  nile 
that  the  possession  of  one  tenant  in  common  is  the  possession  of  the  other. 
The  case  was  not  within  the  saving  of  the  25th  section,  for  the  defend- 
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antt  had  not  received  the  rents  under,  but  in  opposition  to,  the  trustees.    3^4  ff'iii,  4 

<^*->  c.  27,  <.  12. ' 

Mere  occupation  by  one  of  several  tenants  in  common  of  an  estate,  if 
unaccompanied  by  exclusion,  does  not  make  him  liable  for  rent  to  bis  co- 
tenants.  (M'Mafum  v.  Burchell,  2  Phill.  C.  C.  127  ;  1  Coop.  457.)  One 
tenant  in  common  of  real  property  cannot  maintain  an  action  for  money 
had  and  received  against  his  co-tenant,  his  remedy  being  an  action  of  ac- 
count under  the  stat.  4  Ann.  c.  16,  s.  27.  {Thomas  v.  Thomas,  19  Law  J.» 
Excb.  175;  14  Jur.  180.)  As  the  only  remedy  given  by  the  stat  4  Ann. 
c.  16,  6.  27,  is  an  action,  there  is  no  right  to  relief  in  equity,  unless  the  case 
be  one  in  which  such  action  would  Tie.  An  executor  who  had  been  co- 
tenant  in  common  with  his  testator  of  a  farm  which  the  latter  had  alone 
cultivated,  claiming  to  be  a  creditor  of  the  estate  for  a  moiety  of  the  pro- 
fits, the  court  directed  an  action  to  be  brought  to  try  the  right.  ( Henderson 
▼.  Eason,  2  PhilL  C.  C.  308;  15  Sim.  80S.  See  Murray  v.  Hall,  7  C.  B. 
441.) 

Coparceners,  joint-tenants,  and  tenants  in  common,  havinjT  a  joint  pos-  How  tenants  In 
session  and  occupation  of  the  whole  estate,  it  was  a  settled  rule  of  law  that  common,  ftc. 
the  possession  of  any  one  of  them  was  the  possession  of  the  ot;   rs  or  other  ow'itlJutetl)? ^ 
of  them,  so  as  to  prevent  the  statutes  of  limitation  from  affecting  them ;  nor  iimitatioa. 
did  the  bare  receipt  of  all  the  rents  and  profits  by  one  operate  as  an  ouster 
of  the  other.     (Co.  Litt.  243^  b,  n.  (1),  373  b;  Ford  v.  Grey,  1  Salk.  285; 
6  Mod.  44;  Br.  Coparceners;  1  Moore,  868.)     The  possession  of  one  co- 
parcener was  that  of  the  other,  so  as  to  create  a  seisin  in  the  other,  and  carry 
uer  share  by  descent  to  her  heirs,  although  the  other  had  never  actually  en- 
tered ;  (Doe  v.  Keen,  7  T.  R.  386;)  and  entry  by  one  coparcener,  when  not 
adverse  to  her  companions,  enured  to  the  benefit  of  all.     (Co.  Litt.  243  b ; 
Doe  V.  Pearson,  6  East,  173;  Smith,  295.)     But  the  possession  of  one  heir 
in  gavelkind  was  held  not  to  be  that  of  the  other,  where  he  entered  with  an 
adverse  intent  to  oust  the  other.    {Davenport  v.  Tyrrel,  I  Bl.  R.  675.) 


Possession  of  Younqer  Brother,  &c. 
13.  When  a  younger  brother  or  other  relation  of  the  person  poMessionofa 
entitled  as  heir  to  the  possession  or  receipt  of  the  profits  of  any  Jot  t?beVhJVo«- 
land,  or  to  the  receipt  of  any  rent,  shall  enter  into  the  posses-  ietiion  of  the 
sion  or  receipt  thereof,  such  possession  or  receipt  shall  not  be  ***^' 
deemed  to  be  the  possession  or  receipt  of  or  by  the  person  en- 
titled as  heir  (6). 

(6)  The  effect  of  this  section  is  illustrated  in  the  judgment  of  the  court  in 
Jones  y.  Jones,  16  Mees.  &  W.  712,  ante,  p.  152. 

If  a  man,  seised  of  certain  lands  in  tee,  had  issue  two  sons,  and  died  Prior  state  of  the 
seised  of  such  land,  and  the  younger  son  entered  by  abatement  into  the  * 
land,  the  Statute  of  Limitations  did  not  operate  against  the  elder  son,  as  the 
law  intended  that  he  entered  claiming  as  heir  to  his  father,  being  the  same 
tide  as  that  by  which  the  elder  son  claimed.  (Litt.  s.  896;  Skarington  v. 
Shrottem,  Plowd.  806.)  On  proof  that  the  sister  of  the  plaintiff  occupied  the 
estate  for  twenty  years,  and  that  the  defendant  entered  as  her  heir,  her  pos- 
session would  be  construed  to  be  by  curtesy  and  licence,  to  preserve  the 
possession  of  the  brother,  and  therefore  not  within  the  intent  of  the  stat  21 
Jac.  I,  c.  16.    The  presumption  ceased  if  it  appeared  that  the  brother  had 


posseasio 

Jac.  I,  c.  ^  ^ 

been  in  the  actual  possession,  and  that  he  had  been  ousted  by  the  sister. 
{Page  V.  Selhy,  Bull.  N.  P.  102;  2  Stark,  on  Ev.  220,  2nd  ed. ;  Co.  Litt. 
2(2;  Plowd.  298,  306.)  In  a  case,  it  appeared  that  on  the  3rd  of  April, 
1800,  L.  D.  died  seised  in  fee  of  lands,  and  immediately  on  his  death 
his  second  son  entered  into  possession  of  them,  being  the  devisee  of  such 
lands  named  in  the  will  of  his  father,  which  was  only  attested  by  two  wit. 
nesses.    On  the  7th  of  December,  1805,  the  second  son  mortgaged  those 

s.  o 


Digitized  by 


Google 


194  Limitation  of  Actions  and  Suits, 

3  4"  4  ^itt-  4>    lands,  and  in  the  mortgage  described  himself  as  executor,  heir  at  law,  and 
e.  27,  «.  13.      devisee  of  bis  father.     In  1823,  the  second  son  died,  and  on  an  ejectment 

by  the  heir  of  the  eldest  son  of  L.  D^  it  was  held  that  he  was  not  barred  by 

the  Statute  of  Limitations,  there  bein^  no  ground  to  presume  an  actual 
ouster  by  the  second  son.  For  the  motive  of  the  younger  brother  in  enter- 
ing  was  not  a  matter  of  consideration,  and  the  circumstance  of  there  being  a 
will  not  attested  so  as  to  pass  real  estate  could  not,  as  to  that  question,  mute 
any  difference;  for  the  entry  was  still  nothing  but  an  entry  without  title, 
such  a  will  beins  in  fact  no  will  of  land.  If  the  mortgage  had  been  by 
feoffment,  it  would  have  amounted  to  an  ouster  or  disseisin ;  not  being  so, 
it  could  only  be  considered  as  affording  some  ground  for  the  presumption  of 
an  ouster,  a  question  which  it  was  unnecessary  to  decide,  inasmuch  as 
twenty  years  had  not  elapsed  since  the  execution  of  the  mortgage.  {Let 
i^Dowdall  V.  Bryn$,  Batty's  Ir.  B.  378.) 


Acknowledponsnt 
In  writing  given 
to  the  person  «i- 
titled,  orhis 
sgent,  to  be  equi- 
valent to  powet- 
•ion  or  receipt  of 
rent. 


What  it  an  so- 
knowledgment. 


[Written  Aoknowledqmbkt  op  Title, 

14.  Provided  always,  and  be  it  farther  enacted,  that  when 
any  acknowledgment  of  the  title  of  the  person  entitled  to  any 
land  or  rent  shall  have  been  given  to  him  or  his  agent^  in 
writing,  signed  by  the  person  in  possession,  or  in  receipt  of  the 
profits  of  such  land,  or  in  receipt  of  such  rent,  then  such  pos- 
session or  receipt,  of  or  by  the  person  by  whom  such  acknow- 
ledgment shall  have  been  given,  shall  be  deemed,  according  to 
the  meaning  of  this  act,  to  have  been  the  possession  or  receipt 
of  or  by  the  person  to  whom,  or  to  whose  agent  such  acknow- 
ledgment shall  have  been  given  at  the  time  of  giving  the  same, 
and  the  right  of  such  last-mentioned  person,  or  any  person 
claiming  through  him,  to  make  an  entry  or  distress,  or  bring 
an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  and  not  before  the  time  at  which  such  acknow- 
ledgment, or  the  last  of  such  acknowledgments,  if  more  than 
one,  was  given  (c). 

(c)  Whether  a  writing  amounts  to  an  acknowledgment  of  title  within  Uiis 
section  is  a  question  for  the  judge,  and  not  for  the  jury  to  decide.  {Dot  d. 
Curzon  v.  Edmonds,  6  Mees.  &  V.  296 ;  Morrell  v.  Fnih,  3  M.  &  W.  402.) 
Where  letters  were  relied  on  as  an  acknowledgment  of  title,  Sir  E.  Sugdm^ 
L.  C,  said  it  was  a  question  of  fact  for  a  jury,  whether  the  letters  in 

?ue8tion  amounted  to  an  acknowledgment  of  title  within  the  statute. 
Incorporated  Society  v.  Richardt,  1  Dm.  &  War.  290.)  A  {>arty  in  pooses- 
sion  adversely  of  land,  being  applied  to  by  the  party  claiming  title  to  it  to 
pay  rent,  and  offered  a  lease  of  it,  wrote  as  follows : — "  Although  if  matters 
were  contested,  I  am  of  opinion  that  I  should  establish  a  legal  right  to  the 
premises,  yet,  under  all  circumstances,  I  have  made  up  my  mind  to  accede 
to  the  proposal  you  made  of  paying  a  moderate  rent  on  an  agreement  for  a 
term  of  twenty-one  years:"  the  ba^ain  subsequently  went  off,  and  no  rent 
was  paid  or  lease  executed.  It  was  held,  that  this  letter  was  not  an  acknow- 
ledgment of  title  within  this  section,  because  there  was  no  final  bargain. 
Doe  d.  Curzon  v.  Edmonds,  6  Mees.  &  W.  295.  See  Morrell  v.  Frith,  S  Mees. 
&W.402.) 

By  an  indenture  dated  27th  October,  1827,  between  the  defendant  of  the 
one  part,  and  the  plaintiff  of  the  other  part,  after  reciting  that  certain  copy- 
hold premises  were  surrendered  to  the  plaintiff  for  securing  the  repayment  of 
800/.  by  him  that  day  lent  to  the  defendant,  the  plaintiff  covenanted  on 
repayment  of  that  sum  and  interest  on  the  27th  April,  1828,  to  sunrendar 
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the  premises  to  the  defendant,  and  the  defendant  covenanted  to  pay  the    <  4"  ^  ^'^  ^ 
AXML  and  interest  at  the  time  appointed  for  payment.    There  was  also  a      e*  27» «.  14. 

stipulation  that  in  default  of  repayment,  the  plaintiff  might  take  possession    " ' 

of  the  premises.  The  deed  was  in  ftict  executed  on  the  2drd  of  August, 
1884.  No  principal,  interest  or  rent  had  ever  been  paid  by  the  defendant 
In  Pebmarj,  1854,  the  plaintiff  brought  ejectment.  It  was  held,  that  the 
deed  was  a  sufficient  acknowledgment  of  the  plaintiff's  title  within  this 
section,  as  the  deed  was  to  be  read  as  speaking  from  the  time  of  its  exe-^ 
cation,  and  consequently  there  was  a  sufficient  acknowledgment  to  prevent 
the  right  of  entry  from  being  barred.  {Jayne  y.  Httghet,  10  Ezcb.  480 ;  24 
Law/.,  Exch.  118.) 

A  correspondence  by  a  party  in  possession  of  property  with  the  solicitor 
of  a  society,  by  which  he  merely  professed  to  hold  the  estates  until  an  ac« 
eonnt  on  the  foot  of  charges,  to  which  he  was  entitled,  should  be  closed, 
and  offered  to  refer  to  arbitration  all  questions  touching  such  account,  as 
the  only  matter  in  dispute,  was  held  to  amount  to  a  written  acknowledgment 
of  the  plaintiff's  title,  and  save  it  from  being  barred.  (Incorporated  Society 
▼.  mehmde,  1  Connor  &  Lawson,  86 ;  1  Dru.  &  War.  258.)  Where  two 
parties  are  dealing  with  each  other,  the  one  claiming  a  right  to  the  property, 
and  the  other  an  incumbrance  on  it,  the  incumbrancer  cannot  be  heard  to 
say  that  an  acknowledgment,  contained  in  a  correspondence  between  them, 
is  not  binding  on  him,  becanse  there  might  be  an  infirmity  in  the  title 
acknowledged,  in  case  some  third  party  were  to  make  a  claim.  (1  Connor  9c 
Lawson,  86.)  The  acknowledgment  must  be  in  writing,  and  it  may  be  doubted 
whether  parol  evidence  of  the  acknowledgment  will  be  excluded.  {Haydon 
y.  Wmiamt,  7  Bing.  168;  4  M.  &  P.  811.) 

If  a  person  through  whom  the  defendant  in  an  action  of  ejectment  claims 
has,  in  an  answer  sworn  by  him  to  a  bill  filed  by  the  plaintiff  in  reference 
to  the  same  property,  acknowledged  the  title  of  the  plaintiff  within  twenty 
years  of  the  time  of  the  action  being  brought,  such  acknowledgment  will  be 
evidence  against  the  defendant,  and  will  operate  as  a  bar  to  the  Statute  of 
Limitations  under  this  section.  (Qoode  v.  Job,  28  L.  J.,  Q.  B.  1;  Ell.  & 
EU.6.) 

It  was  held,  that  the  unaccepted  proposal  for  a  lease  made,  by  £.  P., 
whose  personal  representative  the  defendant  was,  to  the  parties  from  whom 
the  lessors  of  the  plaintiff  derived  title,  such  proposal  having  been  signed 
for  a  third  party  for  and  in  the  presence  of  E.  P.,  who  was  unable  fr^m  ill* 
ness  to  write,  was  evidence  of  an  acknowledgment  of  title  within  the  14th 
section.  (Cerporation  qf  DubUn  v.  Judge,  11  Jr.  L.  R.  9.  See  Storey  on 
Agency,  55,  56.)  The  moment  after  an  acknowledgment  of  title,  within  the 
meaning  of  the  14th  section,  is  made,  the  time  begins  to  run  against  the 
person  to  whom  it  is  made.    {Burrought  v.  itCreigfU,  1  Jones  &  L.  290.) 

The  requiring  an  acknowledgment  in  writing  to  take  a  case  out  of  the  Acknowledg. 
statute  8  &  4  Will.  4,  c  27,  is  adopted  by  analogy  to  the  statute  9  Geo.  4,  M«nts  la  wrltlnf . 
c.  14,  in  this  section,  and  in  the  28th,  40th,  and  42nd  sections  of  this  act, 
and  in  the  5th  section  of  the  3  &  4  WilL  4,  c.  42.  It  may  be  proper  to 
remark,  that  a  difference  occurs  in  the  langruage  of  these  sections.  Thus, 
imder  the  14th  section,  the  acknowledgement  is  to  be  given  to  the  party  in 
possession,  or  hie  agent,  signed  by  the  person  in  possession.  By  the  28th 
section,  twenty  years'  possession  by  a  mortgagee  will  bar  the  right  of  re- 
demption,  unless  an  acxnowledgment  of  such  right  shall  have  been  given  to 
the  mortgagor  or  some  person  claiming  his  estate,  or  to  the  agent  of  such 
mortgagor  or  person,  signed  by  the  mortgagee,  or  the  person  claiming 
through  him. 

By  the  40th  section,  money  charged  upon  land  and  legacies  are  to  be 
deemed  satisfied  at  the  end  of  twenty  years,  unless  some  part  of  the  prin- 
cipal, or  some  interest  thereon,  shall  have  been  paid,  or  some  acknowledg- 
ment of  the  right  thereto  shall  have  been  given  in  writing,  signed  by  the 
person  by  whom  the  same  shall  be  payable,  or  his  agent^  to  the  person 
entiHed  diereto,  or  his  agent.  By  the  42nd  section,  no  arrears  of  rent  or 
interest  are  to  be  recovered,  but  within  six  years  after  the  same  shall  have 
become  doe,  or  next  after  an  acknowledgment  of  the  same  shall  have  been 
given  to  the  person  entitled  Uiereto,  or  his  agent,  signed  by  the  person  by 
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8  4*^  ^1/^  4,   whom  the  same  was  payable,  or  his  agent.     In  four  cases  above  mentioned, 
c.  27,  «.  li.     therefore,  the  acknowledgment  is  binding  if  given  to  the  party  entitled,  or 

his  agent ;  but  an  acknowledgment  of  title  under  the  14th  section,  or  of  a 

right  to  redeem  under  the  28th  section,  cannot  be  given  by  an  agent,  whilst, 
in  the  case  of  money  charges,  and  of  arrears  of  rent  or  interest,  an  acknow- 
ledgment by  an  agent  will  be  effectual.  The  cases  as  to  acknowledgments 
under  the  40th  and  42nd  sections  of  this  act,  and  under  9  Geo.  4,  c.  14,  are 
collected  in  the  subsequent  notes. 

By  the  6tb  section  of  3  &  4  Will.  4,  c.  42,  (limiting  the  time  within  which 
actions  on  specialties  are  to  be  brought,)  any  acknowledgment  either  by 
writing  signed  by  the  party  liable  by  virtue  of  a  specialty,  or  his  agent,  or 
part  payment  or  part  satisfaction  on  account  of  any  principal  or  interest  due 
thereon,  will  take  a  case  out  of  that  act 

It  will  be  seen  that  the  acknowledgment  required  by  Lord  Tenterden's 
Act,  9  Geo.  4y  c.  14,  s.  1,  is  to  be  made  or  contained  by  or  in  some  writing 
to  be  signed  by  the  party  chargeable  thereby.  Under  that  statute,  a  signa- 
ture by  the  agent  of  the  party  to  be  charged  is  not  sufficient  to  take  a  case 
out  of  the  Statute  of  Limitations,  21  Jac.  1,  c.  16.  {Hyde  v.  Johnson,  3 
Scott,  289;  2  Bing.  N.  C.  778.)  This  decision,  it  is  conceived,  will  be 
applicable  to  an  acknowledgment  under  the  14th  section  of  3  &  4  Will.  4, 
c.  27,  which  requires  a  signature  by  the  person  in  possession,  or  in  receipt 
of  the  profits  of  land,  or  of  the  rent,  but  not  to  the  cases  under  the  other 
sections,  where  a  signature  is  required  to  be  by  the  party  or  his  agent.  {Lord 
St.  John  v.  Boughton,  9  Sim.  218.   See  Forsyth  v.  Bristowe,  8  Exch.  720,  721.) 

Aeknowtodgment       In  reference  to  the  provisions  of  9  Geo.  4,  c.  14,  ss.  1,  8,  and  the  Id  &  17 

by  agents.  yict.  c.  113,  ss.  24,  27,  an  acknowledgment  or  promise  made  or  contained 

by  or  in  a  writing  signed  by  an  agent  of  the  party  chargeable  thereby, 
duly  authorized  to  make  such  acknowledgment  or  promise,  shall  have  the 
same  effect  as  if  such  writing  had  been  signed  by  such  party  himselC  (19 
&  20  Vict,  c  97,  s.  13.)  Sir  J.  Romilly,  M.  R.,  observed,  that  **  since  Lord 
Tenterden's  Act  the  acknowledgment  or  promise  to  pay  must  be  made  to  the 
creditor.  There  might  have  been  some  question  whether  an  acknowledg- 
ment, if  made  to  an  agent  of  the  creditor,  is  not  made  to  him.  The  stat. 
19  &  20  Vict.  c.  97,  s.  13,  removes  all  difficulty  as  to  promises  by  the  agent 
of  the  debtor.  However,  in  equity  it -would  be  considered,  that  if  an  appli- 
cation were  made  by  the  solicitor  of  the  creditor,  and  the  debtor  wrote  to 
say  that  he  would  pay  the  debt,  it  woald  be  the  same  as  if  he  had  made  the 
promise  to  the  creditor  himselC"  {Fuller  v.  Redman,  (No.  2,)  26  Beav.  620.) 
In  an  action  for  the  use  and  occupation  of  premises  alleged  to  have  been 
held  by  the  defendant  as  tenant  to  the  plaintiff's  testator,  who  died  in  1837, 
the  defendant  pleaded  the  Statute  of  Limitations.  A  letter,  dated  August 
80,  1837,  after  the  testator's  death,  in  answer  to  an  application  by  the 
attorney  for  payment  of  the  arrears  of  rent,  was  held  a  sufficient  acknow- 
ledgment of  the  testator's  title  to  take  the  case  out  of  the  statute.  The 
^  property  which  the  defendant  had  occupied  for  several  years  had  for  a  long 
time  been  the  subject  of  a  chancery  suit.  The  letter  stated  that  the  de- 
fendant was  involved  in  law  from  1805  to  1816  concerning  the  land,  which 
bad  given  him  great  trouble  and  expense,  and  that  with  respect  to  the  ex- 
penses it  was  reasonable  that  the  lords  of  the  fee  should  make  him  some 
recompence  accordingly ;  and  after  detailing  certain  particulars  as  to  the 
several  claims  which  had  been  made  to  the  property,  that  the  plaintiff's 
testator  had  been  applied  to  to  defend  his  title  as  to  one  fourth,  but  had 
objected  so  to  do,  and  that  '*  it  appeared  reasonable  that  the  plaintiff  should 
vindicate  his  right  to  the  land,"  rather  than  that  the  expenses  should  fall 
upon  the  tenants ;  the  letter  concluded  by  stating  that  the  writer  **  begged 
compassion,  mercy  and  pity,  and  recompence  in  a  satisfactory  manner." 
{Fursden  v.  Clegg,  10  Mees.  &  W.  672.) 

In  1818,  the  plaintiff  and  the  defendant's  g^randfather  became  seised  as 
tenants  in  common  of  a  meadow.  The  meadow  was  then  in  the  possession 
of  the  defendant's  grandfather,  who  had  previously  held  it  under  a  lease. 
The  plaintiff's  father  became  possessed  in  1826,  and  so  continued  till  his 
death,  in  1836.  In  1837,  a  person,  who  was  proved  to  be  a  land-agent,  who 
received  the  defendant's  rents  and  managed  his  property,  wrote  the  follow- 
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\ng  letter  to  the  plaintiff's  agent :— "  Sir,— Mr.  P.  (the  defendant)  is  now  in    ^  f  4  Will.  4, 
possession  of  his  two-thirds  of  the  meadow,  who  will,  no  doubt,  accept  a  lease      c  27,  «.  14. 

(three  lives)  for  Ley's  (the  plaintiff's)  one- third  at  a  fair  rack  rent     You  

must  be  aware  Mr.  P.  is  bound  to  pay  rent  for  Ley's  one-third  during  the 
time  bis  father  held  the  meadow,  but  no  doubt  he  will  do  so  in  case  you 
agree  for  a  lease.  (Signed)  J.  Newton.  Will  you  favour  me  with  the 
terms  of  a  lease  for  the  one-third  of  the  meadow,  that  I  may  lay  it  before 
Mr.  P."  No  answer  was  shown  to  have  been  given  to  this  letter;  but  the 
defendant  continued  in  possession  of  the  land  down  to  1857,  when  an  action 
of  ejectment  was  commenced.  It  was  not  shown  that  either  the  defendant 
or  his  predecessors  had  paid  any  rent  to  the  plaintiff  since  1818.  The  land- 
agent  was  in  court,  but  was  not  called  as  a  witness  for  the  defendant :  it  was 
held,  that  the  letter  was  not  a  sufficient  acknowledgment  of  the  plaintiff's 
title  within  this  section.  {Ley  v.  Peter,  3  H.  &  N.  101;  27  L.  J.,  Exch. 
239.)  It  was  held,  also,  by  Bramtvelh  B.,  Watson,  B.,  and  Channell,  B., 
dissentiente  Martin,  B.,  that  the  letter,  coupled  with  the  other  facts,  was  not 
evidence  from  which  the  creation  of  a  tenancy  at  will  could  be  presumed. 
{lb.)  It  was  questioned  whether  the  letter  was  admissible  in  evidence 
against  the  defendant.    {lb.) 


Time  of  Limitation  enlahoed. 
Possession  not  adverse  at  parsing  of  Act. 

16.  Provided  also,  and  be  it  farther  enacted,  that  when  no  ,Yi^Jg^"^"lJ** 
such  acknowledgment  as  aforesaid  shall  have  been  given  before  the  time  of  put- 
the  passing  of  this  act,  and  the  possession  or  receipt  of  the  pro-  JJIhVVhJS  not*be 
fits  of  the  land,  or  the  receipt  of  the  rent,  shall  not  at  the  time  barred  until  tbe 
of  the  passing  of  this  act  have  been  adverse  to  the  right  or  title  SJ,!;!^''**" 
of  the  person  claiming  to  be  entitled  thereto,  then  such  person, 
or  the  person  claiming  through  him,  may,  notwithstandin|j  the 
period  of  twenty  years,  hereinbefore  limited,  shall  have  expired, 
make  an  entry  or  distress,  or  brin|^  an  action  to  recover  such 
land  or  interest  (d),  at  any  time  within  ^ve  years  next  after  the 
passing  of  this  act  (e), 

{d)  The  word  "  interest,"  which  is  in  the  parliament  roll,  appears  to  be 
a  mistake  for  *'  rent,"  per  Lord  Denman,  C.  J.  {Doe  d.  Angell  v.  Angell,  9 
Q.  B.  360.) 

(e)  The  policy  of  this  act  was  to  make  a  possession  of  twenty  years  con-  Cases  on  con- 
firm a  title,  subject  to  certain  exceptions.  One  of  those  exceptions  is,  itraction  of  this 
where  there  has  been  an  acknowledgment  in  writing  according  to  the  14th  "^ 
section ;  the  other,  where  the  possession,  at  the  time  of  the  passing  of  the 
act,  was  not  adverse:  and,  in  such  casetf,  it  was  accordingly  considered, 
that  the  parties  should  have  five  years  for  the  recovery  of  the  land  or  in- 
terest claimed.  (2  Brady,  Adair  &  Moore,  95.)  This  section  does  not  give 
five  additional  years  to  the  party  claiming,  if  the  possession  was  adverse 
to  his  right  at  the  time  of  the  passing  of  the  act  (24th  July,  1833). 
(Holmes  v.  Newiand,  11  Ad.  &  EIL  44;  3  P.  &  Dav.  128.  See  Culley 
T.  Doe  d.  Taylerson,  3  P.  &  Dav.  551 ;  11  Ad.  &  Ell.  1008;  O' Sullivan 
▼.  M' Sweeny,  2  Ir.  L.  R.  95,  96.)  Adverse  possession,  within  the  meaning 
of  this  section,  is  not  au  adverse  possession  for  twenty  years:  it  was 
held,  therefore,  that  a  possession  for  twenty  years,  without  payment  of 
rent  or  an  acknowledgment  of  title,  was  sufficient  to  bar  an  ejectment 
brought  for  the  recovery  of  lands  where  the  possession  was  adverse  at  the 
time  of  the  passing  of  the  act,  although  such  possession  had  not  been  adverse 
for  a  period  of  twenty  years.  {Lessee  of  0* Sullivan  v.  M* Sweeny,  2  Ir.  L.  R. 
89.) 
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27  ^li  '^^  question  as  to  the  fact  of  an  advene  possession,  sucb  as  wooH 

c.  Zf,  #.  10.  bring  a  party  within  this  section,  must  be  detennined  as  it  would  have 
been  if  the  act  had  never  passed.  (Doe  d.  Jotiet  v.  JfUUams,  6  Ad.  &  EIL 
296.) 

This  section  only  applies  where  the  possession  was  not  adverse  according 
to  the  former  state  of  the  law  at  the  time  of  the  passing  of  the  act,  that  is, 
July  24,  1838.  {Nepean  v.  Doe  d.  Knight,  2  Mees.  &  W.  911.)  In  an 
ejectment  on  the  title  by  one  coparcener  against  the  other  it  was  held,  that 
if  the  possession  of  the  defendant  be  adverse  to  the  title  of  the  lessor  of  the 
plaintiff  at  the  time  of  the  passing  of  this  statute,  though  it  has  not  been  so 
for  the  period  of  twenty  years  before,  the  case  is  not  within  the  16th  section 
of  the  act.  Adverse  possession,  within  the  meaning  of  that  section,  is  not 
adverse  possession  for  the  period  of  twenty  years  antecedent  to  the  passing 
of  the  act.  If  the  possession  be  adverse  at  the  time  of  the  passing  of  the 
act,  and  it  appear  that  the  defendant  has  not  been  in  the  sole  and  exclusive 
possession  of  the  lands,  without  acknowledgment  or  account,  for  more  than 
twenty  years  before  the  ejectment  was  brought,  the  title  of  the  lessor  of  the 
plaintiff  is  barred.  (Lessee  <if  O^SulHvan  v.  W Sweeny ,  1  Jones  &  Carey, 
295;  2  1r.L.R.89.) 

D.  mortgaged  land  in  fee  to  I.,  subject  to  a  proviso  of  cesser  upon 
payment  of  the  money  secured  upon  a  day  more  than  twenty  years  before 
the  passing  of  tliis  statute.  Within  twenty  years  before  the  passing  of  the 
statute,  D.  acknowledged  that  the  mortgage  money  was  unpaid.  On  eject- 
ment brought  by  the  heir  of  I.  within  five  years  after  the  passing  of  the 
statute,  the  jury  found  that  the  mortgage  money  was  unpaid :  it  was  held, 
that  the  ejectment  was  not  barred  by  the  second  section,  D.'s  possession  not 
being  adverse  at  the  time  of  passing  the  statute,  and  therefore  the  lessor  of 
the  plaintiff  had,  by  this  section,  five  years  iirom  that  time  to  bring  the 
action,  though  no  proof  was  given  that  he  had  ever  been  in  possession,  or 
received  rent  or  interest.    {Doe  d.  Jones  v.  WilUams,  5  Ad.  &  £U.  291.) 

W.  being  owner  in  fee  of  certain  lands,  I.  occupied  them  for  twenty  years, 
and  until  his  own  death,  which  was  before  W.'s  death.  After  I.'s  death,  his 
widow,  and  afierwards  the  defendant,  who  was  eldest  son  of  I.,  held  on  till 
and  after  the  death  of  W.,  and  until  ejectment  was  brought  by  W.'s  devisee, 
within  five  years  of  the  passing  of  this  statute.  The  jury  found  that  the 
possession  was  not  adverse  to  W.:  it  was  held,  that  the  lessor  of  the  plaintiff 
was  not  barred  by  sections  2  and  7,  but  had  five  years  from  the' passing  of 
the  statute  under  section  15 ;  and  that  the  defendant  could  not  resist  the 
action  on  the  ground  that,  having  had  no  notice,  he  still  continued  tenant 
at  will.  (Doe  d.  Burgess  v.  Thompson,  5  Ad.  &  £11.  532 ;  1  Nev.  &  P.  215.) 
By  a  marriage  settlement,  a  husband  was  entitled  to  the  moiety  of  an  estate 
in  fee,  which  moiety  originally  belonged  to  his  wife :  during  the  coverture, 
the  other  moiety  descended  to  the  wife,  as  heiress  at  law  to  her  brother. 
The  wife  afterwards  died,  in  the  husband's  lifetime,  without  issue,  and  the 
husband,  from  the  time  of  her  death,  in  April,  1815,  till  a  sale  of  the  estate 
in  November,  1838,  remained  in  uninterrupted  possession  of  the  entire 
property,  without  making  any  acknowledgment  of  the  tide  of  any  other 
person :  it  was  held,  that  this  was  a  case  felling  within  the  15th  section  of 
this  statute,  and  that  notwithstanding  the  husband's  possession  of  the  moiety 
which  descended  to  the  wife  might  not  be  adverse,  the  heir  at  law  of  the  wife, 
not  having  made  his  claim  within  five  years  after  the  passing  of  the  act,  was 
barred  by  the  statute.  {Ex  parte  HasseU,  In  re  Manchester  Gas  Act,  3  Jur. 
1101;  3  Y.  &C0II.6I7.) 

There  is  no  saving  of  minority  in  the  15th  section,  and,  therefore, 
the  period  of  five  years  given  by  that  section  cannot  be  extended  by 
reason  of  the  minority  of  the  claimant  {Scott  v.  Nixon,  3  Dru.  &  War. 
388.  See  also  on  this  section,  Incorporated  Society  v.  Richards,  1  Dru.  Ae 
War.  289.) 
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III.  Savings  in  Case  op  Disabilities.  *^f  27  T.^iV* 

16.  Provided  alwavs,  and  be  it  farther  enacted,  that  if  at  the  

time  at  which  the  right  of  any  person  to  make  an  entry  or  dis-  SSSK^f  to- , 
tress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  have  f»ncy,  lunacy, 
first  accrued  as  aforesaid  (/),  such   person  shall  have  been  5^nd'Sw,*»nr 
under  any  of  the  disabilities  herdnafler  mentioned,  (that  is  to  {{JJ^T  t?b?*°^ 
sajy)  infancy  (g),  coverture,  idiotcy,  lunacy  (h\  unsoundness  of  titowed  ten  yetn 
mind,  or  absence  bevond  seas  (t),  then  such  person,  or  the  per-  JJiJJtoi'of  1SS"'" 
son  claiming  througn  him,  may,  notwithstanaing  the  period  of  difaboity  or 
twenty  years  hereinbefore  limit^,  shall  have  expired,  make  an  **•"*• 
entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent, 
at  any  time  within  ten  ^ears  next  after  the  time  at  which  the 
person  to  whom  such  right  shall  have  first  accrued  as  aforesaid 
shall  have  ceased  to  be  under  any  such  disability,  or  shall  have 
died  (which  shall  have  first  happened)  (j). 

(/)  See  sections  2  and  14,  ante,  pp.  150,  194. 

Ig)  An  estate  being  settled  on  tne  wife  for  life,  with  remainder  to  her  Kflbct  of  Ikthor*! 
chilch'en,  the  husband  entered  on  the  wife's  death  in  1832,  and  remained  in  mtiy  on  ton't 
possession  till  his  death,  the  eldest  son  attained  his  age  in  1836,  and  in  ••*»*•• 
1855  filed  a  bill  against  the  devisee  of  his  father:  it  was  held,  that  the  son 
was  not  barred  by  this  section.  It  was  contended,  that  the  plaintiff's  ri^ht 
was  barred,  as  he  had  been  of  age  more  than  ten  ytars,  his  right  having 
accrued  on  the  death  of  his  mother  in  1832.  It  was  held,  the  reasonable 
inference  was  that  the  father  entered  on  behalf  of  his  children  as  their 
guardian,  which  was  totally  different  from  the  case  of  a  mere  stranger 
entering  upon  property  under  similar  circumstances.  Wood,  V.  C,  observed, 
'^Then  it  is  said  that  though  the  entnr  might  have  been  lawful  in  its  incep* 
tion,  the  retention  of  the  property,  after  the  children  attained  twenty-one, 
barred  their  right  under  the  Statute  of  Limitations,  but  I  think  the  better 
and  sounder  view  here  is,  that  if  this  gentleman  entered  as  guardian,  this 
court  would  never  allow  him  to  set  up  any  other  title  to  the  estate.  How- 
ever, if  it  were  set  up,  he  would  be  in  a  different  position  as  to  the  statute 
from  a  stranger  who  had  so  entered.  Then,  assuming  that  he  ceased  to 
continue  in  the  position  which  up  to  that  time  he  had  held,  as  a  father 
receiving  the  rents  for  his  children,  still  the  rights  of  the  children  would 
accrue  for  the  first  time  when  they  respectively  attained  twenty -one,  and 
each  would  have  twenty  years  from  such  time  to  assert  his  rights,  and 
therefore  the  statute  had  not  barred  such  rights."  {Thomat  v.  Thomas,  2  Kay 
&  J.  79,  84.  85.) 

A  testator  who  died  in  1833  gave  all  his  property  to  his  two  daughters,  Sntry  by  truiteo. 
and  appointed  his  brother  and  another  executors  of  his  will  and  trustees  of 
his  wife  and  children.  The  will  having  been  attested  by  only  two  witnesses, 
the  real  estate  descended  upon  his  two  daughters.  In  1833,  J.,  one  of  the 
trustees  named  in  the  will,  entered  into  the  receipt  of  the  rents,  and  paid 
interest  on  a  mortgage  affecting  the  estate.    Thirt)r  years  afterwards,  on  a 

auestbn  as  to  whether  the  claim  of  the  infant's  heir  was  barred  as  against 
le  daim  of  J.'s  heir,  it  was  held,  that,  in  the  absence  of  express  evidence 
to  the  contrary,  J.  must  be  presumed  to  have  entered  on  behalf  of  the 
in&nts,  and  therefore  time  did  not  run  against  them.  It  was  held,  also, 
that  the  surviving  daughter  who  succeeded  to  her  sister's  moiety,  and  had 
been  under  successive  disabilities  of  infancy  and  marriage,  was  entitled  to 
an  account  against  J.  as  her  bailiff  firom  the  death  of  her  father.  (Pelley  v. 
Bascombe,  11  W.  R.  766.  See  Hick$  v.  SaUUt,  23  L.  J.,  Cb.  571 )  8  De  G^ 
M.  &  G.  782.) 

(A)  See  Fulton  v.  Creagh,  3  J.  &  Lat  329,  post,  p.  206;  8  Y.  &  Coll.  620. 

(t)  The  words  ''absence  beyond  seas,"  were  interpreted  literally,  and 

meant  out  of  the  realm.    {Ruckmaboye  v.  Mottichund,  8  Moore,  P.  C.  C.  4.) 

See  section  19,  post,  p.  207)  as  to  what  places  are  not  to  be  deemed  beyond 
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3  4*  4  ^^^*  '^f    ^AS*    Absence  beyond  seas  has  ceased  to  be  a  disability  under  this  statute 
c.  27,  «.  16 .      by  19  &  20  Vict.  c.  97,  s.  10.    (See  poU,) 

— —       (J)  Parke,  B.,  observed,  "This  clause,  it  will  be  observed,  is  made  to 

operate  only  where  the  party  intended  to  be  protected  is  under  disability 
at  the  time  when  the  right  to  make  the  distress  or  bring  the  action  Jirst 
accrued ;  and  if  this  be  held  to  be  the  time  when  the  last  payment  was 
made,  the  protection  will^  in  many  cases,  be  wholly  illusory.  Put  the  case, 
for  instance,  of  a  party  regularly  receiving  his  rent  up  to  a  given  day,  and 
becoming  lunatic  before  the  next  day  of  payment  arrives;  if  he  should,  by 
reason  of  his  lunacy,  omit  to  enforce  payment  of  his  rent  for  twenty  years, 
it  would  seem,  on  all  principle,  that  he  must  have  been  intended  to  be  pro- 
tected ;  but,  certainly,  as  he  was  not  under  disability  at  the  last  time  of 
payment,  he  would  not  come  within  the  protection  of  the  16th  section. 
Many  other  similar  cases  may  be  pointed  out.  This  is,  no  doubt,  a  very 
serious  defect,  and  would  afford  strong  grounds  for  adopting  any  reasonable 
construction  of  the  3rd  section,  by  which  it  might  be  remedied.  But  no 
construction  would  have  that  result ;  for,  even  if  by  a  forced  and  difficult 
construction  of  the  sixth  branch  of  the  section  we  were  to  hold  that  the 
point  of  time  there  designated  was  not  the  last  actual  payment,  but  the 
time  when  the  rent  first  fell  into  arrear ;  yet  the  very  same  difficulty  would 
exist  in  all  the  other  cases  pointed  out  by  the  statute,  namely,  the  case  of  a 
person  dying  seised,  and  leaving  an  heir  not  under  disabilities,  but  who 
should  become  disabled  before  any  rent  has  accrued  due,  and  the  case  of  a 
person  claiming  under  a  settlement,  who  may  be  a  feme  sole  when  her  title 
accrues,  but  may  be  under  coverture  before  she  has  any  title  to  distrain  or 
sue  for  rent ;  and  so  as  to  the  other  cases  provided  for  by  the  3rd  sectioiu 
The  same  thing  may  be  said  of  the  8th  section.  For  these  reasons,  though 
we  are  fully  sensible  of  the  incongruities  of  the  case,  yet  we  feel  bound  to 
act  on  the  plain  and  natural  construction  of  the  language  of  the  3rd  section, 
and  to  hold  that  the  right  of  the  defendant  in  this  case  to  distrain  must  be 
taken  to  have  first  accrued  on  the  15th  day  of  January,  1825,  when  the  last 
payment  of  rent  was  made,  and  so  that  .the  distress  made  in  May,  1845,  was 
unlawfiil,  all  right  to  the  rent  having  been  extinguished  before  that  time." 
(Ovfen  V.  De  Beauvoir,  16  Mees.  &  W.  567,  568 ;  see  observations  of  Patter 
$on,  J.,  in  De  Beauvoir  v.  Owen,  6  Exch.  166,  Law  J.,  1850,  Exch.  Ch. 
182.) 

It  will  be  observed  that  imprisonment  is  not  a  disability  within  this  act. 
The  disability  of  imprisonment  was  omitted  in  this  section  on  the  ground 
that  imprisonment,  whether  under  civil  or  criminal  process,  is  of  short  and 
defined  duration ;  and  during  its  continuance  the  party  has  ample  means  of 
communication  with  friends  and  professional  advisers.  ( 1  Real  Prop.  Rep. 
44.)  Imprisonment  is  no  longer  a  disability  under  stat.  21  Jac.  1,  c  16 ; 
19  &  20  Vict  c.  17.  8.  10. 

The  Stat  21  Jac.  1,  c.  16,  s.  2  (10  Car.  1,  sess.  2,  c.  6,  8. 13,  Ir.)  contained 
a  proviso,  that  '*  if  any  person  having  right  of  entry  should  be,  at  the  time 
his  right  or  title  fint  descended,  accrued,  come  or  fallen,  within  the  age  of 
twenty -one  yean,  feme  covert,  non  compos  mentis,  imprisoned  or  beyond  seas, 
then  such  person  and  his  heir  might,  notwithstanding  the  said  twenty  years 
had  expired,  bring  his  action  or  make  his  entry,  as  he  might  have  done 
before  that  act ;  so  as  such  person  or  his  heir  shall,  within  ten  years  next 
after  his  and  their  full  age,  discoverture,  coming  of  sound  mind,  enlarge- 
ment  out  of  prison,  or  coming  into  this  realm,  or  death,  take  benefit  of  and 
Constmetlon  of  ^ue  forth  the  same ;  and  at  no  time  after  the  said  ten  veers.*'  In  the  con- 
saving  clause  in  struction  of  that  clause,  it  was  held  that  it  only  extended  to  the  persons  on 
21  Jac.  1,  c.  16.  whom  the  right>5r**  descended,  and  that  when  the  statute  had  once  begun 
to  run,  no  subsequent  disability,  either  voluntary  or  involuntary,  would 
prevent  its  operation.  {Doe  d.  Duroure  v.  Jones,  4  T.  R.  310;  and  see 
Sturt  V.  MelUsh,  2  Atk.  610—614 ;  Str.  556 ;  1  Wils.  134.)  Thus,  where  a 
tenant  in  tail  died,  with  issue  in  tail,  a  feme  covert,  who  died  under  cover- 
ture, leaving  issue  two  sons,  both  infants,  the  eldest  attained  twenty-one, 
and  died  without  issue,  leaving  his  brother  under  age,  who  did  not  prosecute 
his  claim  within  ten  years' after  he  attained  twenty-one,  nor  until  more 
'than  twenty  years  had  elapsed  since  the  right  first  descended:  he  was  held 
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to  be  barred  by  tbe  statute,  on  tbe  ground  tbat  the  time  began  to  run    Z  f  4i  Will  4, 
against  the  eldest  son  when  he  attained  twenty.one,  and  no  subsequent  dis-      c.  27,  «.  16. 
ability  could  stop  it ;  therefore,  he  and  his  heirs  had  only  ten  years  from  — — ^— 
the   time    he  attained  twenty- one.     {CoUerell  t.   Button,   4  Taunt.  826.) 
When  the  ancestor,  to  whom  the  right  first  accrued,  died  under  a  disability, 
which  suspended  the  operation  of  the  statute,  it  was  held,  that  his  heir  must 
enter  within  ten  years  next  after  his  ancestor's  death,  provided  more  than 
twenty  years  had  elapsed  from  the  time  of  the  commencement  of  the  an- 
cestor's title  to  the  expiration  of  the  ten  years.     {Doe  d«  George  v.  Jetton, 
6  East,  80.)    Where  an  estate  descended  to  parceners,  one  of  whom  was 
under  a  disability,  which  continued  more  than  twenty  years,  and  the  other 
did  not  enter  within  that  period,  the  disability  of  the  one  was  held  not  to 
preserTe  the  title  of  the  other  after  the  twenty  years  had  elapsed.    {Doe  d. 
Langdon  v.  RowUton,  2  Taunt  441.) 

It  was  said  by  Lord  Chancellor  Hardwicke,  that  if  a  man  both  of  non-sane  Persoos  beyond 
memory  and  out  of  the  kingdom  came  into  the  kingdom  and  then  went  out  *^*** 
again,  his  non-sane  memory  continuing,  his  privilege  as  to  being  out  of  the 
kingdom  was  gone,  and  his  privilege  as  to  non-sane  memory  would  cease 
from  the  time  he  returned  to  his  senses.  (2  Atk.  610 — 614.)  If  a  party  at 
the  time  the  cause  of  action  accrues  is  abroad,  the  statute  does  not  begin  to 
run  until  he  comes  to  England  ;  and  if  he  never  comes,  he  has  always  a 
right  of  action  while  he  lives  abroad,  and  so  have  his  executors  or  adminis- 
trators after  his  death.  {Strithortt  ▼.  Grame,  8  Wils.  145.)  In  this  case  the 
plaindff  was  a  foreigner,  and  the  court  held  that,  being  a  foreignerj  be  had 
six  years  for  bringing  his  action  after  his  first  coming  to  this  countiy.  (See 
Lqfond  v.  Haddock,  13  C.  B.  818.)  If  a  plaintiff*  be  beyond  seas  at  the  time 
of  the  action  accruing,  he  may  sue  under  the  staL  21  Jac.  1,  c.  16,  s.  7,  at 
any  time  before  his  return,  as  well  as  within  the  time  limited  after  his 
return.  {Le  Veux  ▼.  Berkeley,  5  Q.  B.  836 ;  Towntend  v.  Deacon,  13  Jur. 
Z66',  3  Exch.  R.  706.)  If  a  plaintiff  be  in  England  when  the  cause  of 
action  accrues,  the  time  of  limitation  begins  to  run,  and  a  subsequent  de- 
parture from  the  kingdom,  and  going  beyond  the  seas,  will  not  entitle  the 
plaintiff  or  bis  representative  to  maintain  an  action  after  the  expiration  of 
the  limited  time.  {Smith  v.  Hill,  1  Wils.  134.  See  Lord  Kenyon*t  obser- 
vations, 4  T.  R.  311 ;  Denyt  v.  Shuckburgh,  4  Y.  &  Coll.  47.)  So  where 
there  are  several  partners,  some  of  whom  are  in  England  at  the  time  the 
right  of  action  accrues  and  others  beyond  the  seas,  the  action  must  be 
brought  within  six  years  next  after  the  cause  of  action  accrued,  notwith- 
standing tbe  absence  of  some  of  the  partners  beyond  the  seas.  {Perry  v. 
Jackton,  4  T.  R.  6 1 6.     See  pott. ) 

Where  a  person  has  not  been  heard  of  for  many  years,  the  presumption  Presumption  of 
of  the  duration  of  life  ceases  at  the  end  of  seven  years,  a  period  which  has  death, 
been  fixed  from  analogy  to  the  statute  of  bigamy,  ( 1  Jac.  1,  c.  11,  s.  2,)  and 
the  statute  concerning  leases  determinable  on  lives.  (19  Car.  2,  o.  6.) 
Thus,  upon  a  plea  of  coverture,  where  the  husband  had  gone  abroad  twelve 
years  before,  the  defendant  was  called  upon  to  prove  that  he  was  alive 
within  the  last  seven  years.  {Hopewell  v.  De  Pinna,  2  Campb.  113.)  Where 
a  tenant  for  life  had  not  been  heard  of  for  fourteen  years  by  a  person 
residing  on  the  estate,  it  was  held  to  be  presumptive  evidence  of  his  death. 
{Doe  V.  Deakin,  4  B.  &  Aid.  433  ;  see  2  Id.  386.)  It  was  held,  that  where 
no  account  could  be  g^ven  of  a  person  within  the  exception  of  the  statute 
21  Jaa  1,  c.  16,  s.  2,  he  would  be  presumed  to  be  dead  at  the  expiration  of 
seven  years  from  the  last  account  of  him.  (  Doe  d.  George  v.  Jetton,  6  East, 
84.)  Proof  that  a  person  sailed  in  a  ship  bound  to  the  West  Indies  some 
years  ago,  which  has  not  since  been  heard  of,  is  evidence  upon  which  a  jury 
may  presume  that  the  individual  is  dead ;  but  the  time  of  the  death,  if  it 
become  material,  must  depend  upon  the  particular  circumstances  of  the 
case.  {Watton  v.  King,  1  Stark.  N.  P.  C.  121  ;  Paterton  v.  Black,  Park's 
Ins.  483 ;  1  Bl.  R.  404.)  The  burthen  of  proof  is  on  those  asserting  the 
death.    (  Wilton  v.  Hodgetj  2  East,  312.) 

Though  where  a  party  has  not  been  heard  of  for  seven  years,  after  going 
abroad,  he  will,  at  the  expiration  of.  that  time,  be  presumed  to  be  dead, 
there  is  no  presumption  raised  by  law  as  to  the  time  when  the  death 
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S  f>  4  Wili.  4t  actuary  took  place ;  but  tbk  is  a  matter  oonctrning  which  the  jury  mmt 
c.  27,  «.  16.      ibrm  their  own  opinion  upon  the  particular  facta  of  the  case.    And  there- 

' —  fore  an  ejectment  brought  by  a  remainderman  more  than  twenty  but  less 

Pretumption  of  than  twenty-seven  years  since  the  tenant  for  life  was  last  heard  of,  cannot 
°®*"^*  be  supported  without  other  evidence,  from  which  the  jury  may  infer  that 

the  tenant  for  life  was  alive  within  twenty  years.  {Doe  d.  Knight  v.  Nepeam^ 
2  Nev.  &  M.  219  ;  6  B.  &  Ad.  86.)  In  that  case  it  was  necessary  to  show 
that  the  ejectment  was  brought  within  twenty  years  of  the  death  of  a  party, 
and  for  diat  purpose  it  was  insisted,  that  although  after  a  lapse  of  aeven 
years  after  a  party  was  last  heard  of  the  law  presumes  him  to  be  dead,  yet 
that  the  presumption  is  that  he  lives  during  the  whole  of  that  period  ;  but 
the  Court  of  Exchequer  Chamber,  on  appeal  from  the  Court  of  King's 
Bench,  affirmed  the  doctrine  there  laid  down,  **  that  where  a  person  goes 
abroad  and  is  not  heard  of  for  seven  years,  the  law  presumes  the  fact  that 
such  person  is  dead,  but  not  that  he  died  at  the  beginning  or  end  of  any 
particular  period  during  those  seven  years ;  that  if  it  be  important  to  any 
person  to  esublish  the  precise  time  of  such  person's  death,  he  must  do  so 
by  evidence  of  some  sort,  to  be  laid  before  the  jury  for  that  purpose, 
beyond  the  mere  lapse  of  seven  years  since  such  person  was  heard  ot  The 
presumption  of  law  relates  only  to  the  fact  of  death ;  the  time  of  death, 
whenever  it  is  material,  must  be  a  subject  of  distinct  prood"  {Nepean  v. 
Doe  d.  KnigK  2  Mees.  &  W.  894.  See  Doe  d.  Knight  v.  Nepem,  6  B.  Sc 
Ad.  86;  2  Nev.  &  M.  219  :  Rex  v.  InhabUanis  of  Harhowme,  2  Ad.  &  EU. 
540 ;  4  Nev.  &  M.  341 ;  Rex  v.  Twyning,  2  B.  &  Aid.  386.)  A  person 
ought  not  to  be  presumed  to  be  dead  from  the  fact  of  his  not  having  been 
heard  of  for  seven  years,  if  the  other  circumstances  of  the  case  render  it 
probable  that  he  would  not  be  heard  of  though  alive.  The  old  law  relating 
to  presumption  of  death  is  daily  becoming  more  untenable,  in  consequence 
of  the  increased  facility  of  travelling.    (  Wateon  v.  England,  14  Sim.  28.) 

A  reference  was  made  to  the  master,  to  inquire  whether  A.  B.  was  living 
or  dead.  He  reported  certain  facts  and  findings  on  stated  evidence,  showing 
that,  after  diligent  inquiry,  nothing  had  been  beard  of  A.  B.  for  more  &an 
seven  years;  and  he  found  that  he  was  not  able  to  state  to  the  court 
whether  A.  B.  was  living  or  dead.  On  a  petition  to  confirm  the  report,  the 
court  read  and  considered  the  evidence,  and  came  to  a  conclusion  pre- 
suming the  death.  {Orieeall  v.  Ste^axt  9  Jur.  890.  See  Wilcox  v.  Pur- 
chase,  Ib») 

The  presumption  of  death,  after  seven  years*  absence,  does  not  arise 
where  the  probability  of  intelligence  is  rebutted  by  circumstances.  {Bomden 
V.  Henderson,  2  Sm.  &  Giff.  360.) 

Where  it  is  necessarv  to  a  plea  of  Justification,  under  a  lease  from  tenant 
for  life,  that  he  should  be  still  living,  the  defendant  must  aver  the  con- 
tinuance of  the  life,  otherwise  the  plea  is  bad  on  general  demurrer.  {DofreU 
y.  Hoare,  4  Per.  &  Dav.  114.)  A  declaration  for  rent  by  assignee  of  a 
reversion  for  the  life  of  a  third  person  against  assignee  of  the  term,  omitted 
to  aver  that  cestui  que  vie  was  living  when  the  rent  accrued :  it  was  held, 
that  the  continuance  of  the  life  was  not  to  be  implied  from  the  mere  deduc- 
tion of  title,  and  an  acknowledgment  in  the  breach  that  *'  after  the  plaintiff 
became  so  seised  the  rent  became  due  and  still  is  in  arrear  to  the  plaintiff," 
and  that  the  declaration  was  bad  on  general  demurrer.  ( Frffer  v.  Coombs,  4 
Per.  &  Dav.  120 ;  11  Ad.  &  £11.  403.)  lu  Webster  v.  Birehmore,  (13  Vea. 
362,)  the  presumption  of  death  from  length  of  time  was  held  to  have 
relation  to  the  commencement  of  the  period  of  uncertainty  as  to  the 
existence  of  the  party  when  he  was  proved  to  have  been  m  a  desperate 
state  of  health,  and  was  to  have  returned  to  his  relation  in  six  months.  In 
Sillick  V.  Boothj  (1  Y.  &  Coll.  N.  C.  117.)  a  party  was  presumed  to  have 
died  at  a  particular  time  within  the  seven  years  after  he  had  been  last 
heard  of^  the  particular  time  bein?  the  hurricane  months,  and  the  party 
having  sailed  from  Demerara  before  the  expiration  of  such  hurricane 
months.  Where  a  testator  died  in  1829,  leaving  a  will  in  favour  of  his 
children,  one  of  whom  went  abroad  in  1809,  and  had  not  been  heard  of 
since  1815;  both  before  and  after  the  testator's  death  endeavours  were 
made,  by  inquiries  and  advertisements,  to  ascertain  whether  such  child 
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wen  IhriDg  or  dead,  but  without  success  :  it  was  held,  that  he  miist  be  pre-  S  ^  4  Will,  4, 

aoiiied  to  have  died  before  the  date  of  the  wilt  (Rust  ▼.  Baker,  8  Sim.  443.)  e.  27,  «.  16. 
In  establishiog  a  title  upon  a  pedigree,  where  it  may  be  necessary  to  throw 


a  branch  of  the  family  out  of  the  case,  it  is  sufficient  to  show  that  the  ^J]^^™P^^  ^ 

person  has  not  been  heard  of  for  many  years,  to  put  the  oppoeite  party  upon 

proof  that  he  still  exists.    What  is  done  on  such  a  trial  is  no  injury  to  the 

man  cht  his  issue,  if  he  should  afterwards  appear  and  claim  the  estate. 

(JKmm  ▼.  Haslamd,  1  W.  BI.  404.    See  Fitz.  N.  B.  196,  A.  L.)     Proof  by 

one  of  a  family,  that  many  years  before  a  younger  brother  of  the  person 

laat  seised  had  gone  abroad,  and  that  the  repute  of  the  family  was  that  he 

had  died  there,  and  that  the  witness  had  never  heard  in  the  family  of  his 

having  been  married,  \a  prima  fade  evidence  of  his  death  without  issue  to 

entitle  the  next  claimant  by  descent  to  recover  in  ejectment.    (Doe  d.  Ban' 

nimg  V.  Grifin,  15  East,  29Ji.)     The  death  of  a  legatee  has  been  presumed 

firom  twenty-five  years*  absence  abroad  without  being  heard  of.    {DUon  v. 

DUomy  8  Br.  C.  C.  ^10.)    On  a  reference  to  the  master  to  inquire  whether 

a  legatee  was  living  or  dead,  the  certificate  of  the  roaster,  stating  that  the 

legatee  had  been  abroad  twenty-eight  years,  and  not  been  heard  of  for 

twenty-seven  years,  and  his  opinion  that  he  died  in  the  lifetime  of  the 

tesutor,  was  the  foundation  of  a  decree.    (Lee  v.  Willock,  6  Ves.  606  ;  Reg. 

lib.  1791,  fol.  315.    See  also  13  Ves.  362.) 

A.  went  abroad  in  September,  1880.  His  father  died  in  September,  1833. 
About  twenty  months  previous  to  that  time  A.  was  heard  of  for  the  last  time. 
The  court  ordered  the  share  of  the  father's  residue  bequeathed  to  A.  to  be 
transferred  to  his  brother,  as  the  sole  next  of  kin  of  the  father  living  at  the 
father's  death,  on  the  brother  giving  security  to  refund  it,  in  case  A.  should 
he  living,  or  should  have  died  after  his  fother.  (Dowlhgy.  fVit\field,  14  Sim. 
277.) 

A  sum  of  money  was  set  apart,  in  1815,  to  answer  an  annuity  to  a  woman 
then  supposed  to  be  resident  in  India,  but  who  was  never  afterwards  heard 
of.  In  1837,  the  master  having  certified,  upon  presumption  that  she  was 
dead,  but  without  finding  when  she  died,  the  court  ordered  payment  of  the 
principal  mone^  to  the  party  entitled  to  it,  subject  to  the  annuity.  In  1842, 
the  master  having  certified,  upon  presumption  that  she  had  died  in  1822, 
and  that  no  personal  representative  had  been  heard  of,  the  court  ordered 
immediate  payment  to  the  same  party  of  the  accumulation  since  that  time. 
And,  in  1847,  it  ordered  payment  of  the  rest  of  the  fund  to  the  same  party, 
though  resident  abroad,  upon  his  giving  his  personal  security  to  refund,  in 
case  the  annuitant,  or  her  personal  representative,  should  ever  establish  a 
claim.  (Cathberi  v.  Furrier ,  2  Ph.  C.  C.  199.)  Where  the  husband  of  a 
party  had,  seven  years  before  her  death,  left  this  country  for  America,  and 
had  not  been  heard  of  since  three  days  after  his  arrival  there,  although  he 
"had  been  advertised  for  in  that  country,  the  husband's  death  was  presumed, 
and  probate  was  granted  of  his  wife's  will  as  if  she  had  died  a  widow.  (Re 
btmis  HotD,  1  Sw.  fir  T.  53 ;  4  Jur.,  N.  S.  366.)  As  to  presuming  the  death  of 
parties  who  embarked  in  vessels  lost  at  sea  or  not  afterwards  heard  of,  see 
In  bmtu  Norrie,  1  Sw.  &  T.  6 ;  27  L.  J.,  Prob.  4 ;  In  bonis  Main,  1  Sw.  &  T. 
11 ;  27  L.  J.,  Prob.  6 ;   In  bonis  Smyth,  28  L.  J.,  Prob.  1. 

Where  husband  and  wife  are  cbrowned  by  the  same  accident,  the  pre-  Pretamptlon  of 
sumption  is  that  they  died  at  the  same  time,  and  in  order  to  entitle  the  next   tonriTonhip. 
of  kin  of  the  husband  to  the  wife's  property,  it  must  be  shown  that  he  sur- 
vived his  wife.     (Satterthwaite  v.  Powell,  1  Curt.  705.) 

The  testator  and  his  wife  were  shipwreclced  and  drowned  at  sea,  one  wave 
sweeping  both  of  them  together  into  the  water,  after  which  they  were  never 
seen  arain ;  a  question  was  raised  between  the  next  of  Icin  of  the  testator 
and  a  legatee  under  the  will,  which  was  dependent  on  the  event  of  the 
testator's  surviving  his  wife :  it  was  held,  first,  that  the  onus  of  proof,  that  the 
husband  was  the  survivor,  was  upon  the  legatee;  secondly,  that  it  was 
requisite  to  produce  positive  evidence  in  order  to  enable  the  court  to  pro- 
nounce in  favour  of  the  survivorship ;  and  thirdly,  that  no  such  evidence 
having  been  produced,  the  next  of  kin  was  entitled.  ( Undertoood  y.  Wing, 
4  De  G.,  M.  &  G.  631 ;  1  /ur.,  N.  S.  169 ;  24  Law  J.,  Ch.  293.) 

By  the  law  of  England  the  question  of  survivorship,  in  cases  of  the  above 
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S  4*  4  ^ll-  4,  description,  is  matter  of  evidence,  and  not  of  positive  regulation  and  enact- 
c.  27,  ».  16.      ment,  varying  according  to  the  ages  and  sex  of  the  persons  dying  in  the 

same  shipwreck,  as  it  is  in  the  French  Code,  and  in  the  absence  of  evidence 

there  is  no  conclusion  of  law  on  the  subject.    (lb.) 

Where  a  party  who  took  under  a  will  had  not  been  heard  of  for  seven 
years,  the  testator  having  died  af^r  three  years  had  elapsed,  and  the  ad- 
vertisements which  were  issued  on  the  death  of  the  tesutor  had  failed  to 
produce  any  information,  it  was  decided  that  such  legatee  must  be  assumed 
to  have  survived  the  testator,  and  could  not  be  presumed  to  have  died  at 
any  particular  period  during  the  seven  years.  {Dunn  v.  Snowdon,  11  W.  IL 
160) 

A  young  sailor,  who  was  last  »een  in  the  summer  of  1 840  going  to  Ports- 
mouth  to  embark,  was  presumed  to  have  survived  his  grandmother,  who 
died  in  March,  1841.    (Re  Tindall,  30  Beav.  151.) 

There  is  no  presumption  of  law  arising  from  age  and  sex  as  to  sur- 
vivorship among  persons  whose  death  is  occasioned  by  one  and  the  same 
cause.  Nor  is  there  any  presumption  of  law  that  all  died  at  the  same  time. 
The  question  is  one  of  fact,  depending  wholly  upon  evidence ;  and  if  the 
evidence  does  not  establish  the  survivorship  of  any  one,  the  law  will  treat 
it  as  a  matter  incapable  of  being  determined.  ( Wing  v.  Angrave,  8  H.  L.  C. 
183.) 

In  SilUck  V.  Booth,  (1  Y.  &  Coll.  C.  C.  117,)  it  was  held  that  evidence  of 
health,  strength,  age  or  other  circumstances  may  be  given  in  cases  of  the 
above  nature  tending  to  the  judicial  presumption  that  one  of  two  brothers 
who  perished  by  shipwreck  survived  the  other.  (See  Gen,  Stammx'M  ease, 
Fearne's  Post  Works,  38 ;  Rex  v.  Dr,  Hap,  1  Wm.  Bl.  640;  Swinbum,  part  7, 
s.  33 ;  Wright  v.  Netherwood,  2  Salk.  693,  n.;  Hitchcock  v.  Beard$ley,  West's 
Rep.  t  Hardwicke,  445 ;  Bradshaw  v.  Toulmin,  2  Dick.  633 ;  Mason  v.  Mason, 
1  Mer.  308 ;  Taylor  v.  Diplock,  2  PhilL  Ecc.  C.  261 ;  Jn  bonis  Selwyn,  S 
Hagg.  Ecc.  R.  741 ;  Colvin  v.  The  King's  Proctor,  1  Hagg.  Ecc.  92.) 

It  will  be  observed,  that  this  act  provides  that  no  action  shall  be  brought 
but  within  forty  years  after  the  right  first  accrued,  and  that  no  further  time, 
beyond  the  twenty  or  ten  years,  is  allowed  for  a  succession  of  disabilities. 


But  no  action,  fre. 
shall  be  brought 
beyond  forty 
years  after  the 
right  of  action 
accrued. 


A  purchaser  en- 
titled to  OTidence 
of  sixty  years' 
title. 


Extreme  Period  of  Limitation  fixed. 
Fortf/  Years. 

17.  Provided  nevertheless,  and  be  it  further  enacted,  that  no 
entry,  distress  or  action  shall  be  made  or  brought  by  any  per- 
son who,  at  the  time  at  which  his  right  to  make  an  entry  or 
distress,  or  to  bring  an  action  to  recover  any  land  or  rent  shall 
have  first  accrued,  shall  be  under  any  of  the  disabilities  herein- 
before mentioned,  or  by  any  person  claiming  through  him,  but 
within  forty  years  next  after  the  time  at  which  such  right  shall 
have  first  accrued,  although  the  person  under  disability  at  such 
time  may  have  remained  under  one  or  more  of  such  disabilities 
during  the  whole  of  such  forty  years,  or  although  the  term  of 
ten  years,  from  the  time  at  which  he  shall  have  ceased  to  be 
under  any  such  disability,  or  have  died,  shall  not  have  ex- 
pired (t). 

(i)  The  period  for  which  a  good  title  is  required  to  be  shown  is  still  sixtj 
years,  notwithstanding  the  stat.  3  &  4  Will  4,  c.  27.  Lord  Lyndkurst,  C, 
said,  **  It  was  supposed  that,  by  the  operation  of  that  act,  it  was  not  neces- 
sary that  the  title  should  be  carried  back,  as  formerly,  to  a  period  of  sixty 
years,  but  that  some  shorter  period  would  be  proper.     It  appears  that  con- 


Digitized  by 


Google 


Extreme  Period  of  Limitation  fixed.  205 

▼eyancers  have  entertained  different  opinions  on  the  subject ;   buC|  after    3  4*  ^  ^'^*  4» 
considering  it,  I  am  of  opinion,  that  the  statute  does  not  introduce  any  new      c.  27,  #.  17. 

mle  in  this  respect;  and  that  to  introduce  any  new  rule  shortening  the  

period  would  anect  the  security  of  titles.  One  ground  of  the  rule  was  the 
duration  of  human  life,  and  that  is  not  affected  by  the  statute.  It  was  true 
that,  in  other  respects,  the  security  of  a  sixty  years'  title  is  better  now  than 
it  was  before ;  but  I  think  that  it  is  not  a  sufficient  reason  fur  shortening 
the  period — for  adopting  forty  years,  or,  as  it  has  been  suggested  by  a  high 
authority,  fifty  years,  instead  or  the  sixty.  I  think  the  rule  ought  to  remain 
as  it  is,  and  that  it  would  be  dangerous  to  make  any  alteration."  {Cooper  v. 
Emery,  1  Phill.  C.  C.  388.) 

Kfeme  soU  seised  in  fee  married,  and  she  and  her  husband  ceased  to  be  Cases  on  con- 
in  the  possession  or  enjoyment  of  the  land,  and  went  to  reside  at  a  distance  •tructlonof  this 
from  it.  They  both  died  at  times  which  were  not  shown  to  be  within  forty  •*°"**'^ 
years  from  their  ceasing  to  occupy.  The  wife's  heir-at-law  brought  eject- 
ment ag^nst  the  person  in  possession  within  twenty  years  of  the  husband's 
death,  and  within  five  years  of  the  passing  of  this  statute,  but  more  than 
forty  years  after  the  husband  and  wife  ceased  to  occupy :  it  was  held,  that 
the  heir-at-law  was  barred  by  the  17th  section  of  thejstatute,  though  it 
did  not  appear  when  or  how  the  defendant  came  into  possession,  and 
though  proof  was  offered  that  the  wife  had  levied  no  fine.  Denman,  C.  /., 
said,  *'  The  fact  being  clear  that  within  the  terms  of  3  &  4  Will.  4,  c.  27,  s.  3, 
the  plaintiff's  mother  was  dispossessed  or  discontinued  the  possession  or 
receipt  of  the  rents  above  forty  years  before  the  action  brought,  the  action 
was  clearly  barred  by  the  17th  section  of  the  same  statute.  Some  argument 
was  raised  on  the  question  whether  the  possession  was  adverse  or  not,  but 
the  terms  of  that  clause  are  unequivocal,  and  one  of  its  objects  was  to 
avoid  the  necessity  of  inquiring  into  facts  of  so  ancient  a  date.  If  the 
persons  actually  in  possession  could  be  shown  to  have  held  under  him 
through  whom  the  plaintiff  claims,  the  possession  of  the  former  might  be  re- 
garded as  the  uossession  of  the  latter,  but  in  this  case  there  was  not  a  single 
fact  from  which  such  an  inference  could  be  drawn.  On  the  contrary,  the 
departure  of  the  former  possessors  to  a  distance  without  appearing  to  have 
received  any  rent  or  made  any  demand,  is  the  strongest  evidence  of  their 
intending  to  abandon  at  once  all  occupation  and  all  claim  of  ownership. 
And  as  the  title  of  the  plaintiff's  ancestor  rested  on  no  documents,  but  was 
merely  evidenced  by  possession  at  an  early  period,  that  ancestor's  entire 
desertion  of  the  premises  for  so  long  a  time  goes  far  to  sliow  a  consciousness 
that  the  anterior  occupation  was  without  title.  It  is  true  that  if  Mrs.  C.  was 
the  owner,  her  husband  was  tenant  by  the  curtesy,  and  that  their  son's  right 
of  possession  did  not  accrue  till  after  his  father's  death ;  but  this  furnishes 
no  answer  to  the  positive  enactment  of  limitation  in  the  17th  clause."  {Doe 
d.  Corbyn  v.  Bramston,  3  Ad.  &  Ell.  63 ;  S.  C,  nom.  Doe  d.  Corbyn  v.  Branson, 
4  Nev.  ft  M.  664.)  There  is  a  material  distinction  between  the  case  of  a 
husband  and  wife  making  the  possession  derelict  as  was  the  case  in  Doe  v. 
Brameio»,  and  the  case  where  the  husband  and  wife  are  seised  in  fee  in  right 
of  the  wife,  and  the  husband,  by  a  conveyance  which  does  not  bind  the  wife, 
purports  to  convey  the  fee.  Because  the  effect  at  law  is,  that  such  convey- 
ance merelv  passes  to  the  grantee  of  the  husband  that  estate  which  he  had 
and  might  have  held  during  the  continuance  of  the  coverture.  In  such  case 
the  right  of  the  wife  comes  within  the  fourth  description  of  interest  in  the 
3rd  section  of  the  statuto  3  3r  4  Will.  4,  c.  27.  If  husband  and  wife,  being 
seised  in  fee  in  right  of  the  wife,  convey  to  a  purchaser  by  deed  without 
fine,  the  wife,  if  she  survives,  and  if  not  her  heir,  may,  on  the  husband's 
death,  recover  the  land,  notwithstanding  the  purchaser  may  have  been  in 
possession  for  more  than  .forty  years.  {Jumpsen  v.  Pitchers,  13  Sim.  327.) 
The  purchaser  held  under  the  husband  by  means  of  the  lawful  estate  which 
the  husband  could  create,  and  the  creation  of  which  bad  the  effect  of  making 
that  which  was  the  wife's  present  estate,  a  future  estate,  within  the  meaning 
of  the  fourth  description  in  the  3rd  section  of  the  statute.  {Ants,  p.  165.) 
In  1787>  a  lease  was  made  by  a  lunatic  to  his  brother  for  lives  renewable 
for  ever.  The  lessee,  who  was  the  last  life  in  that  lease,  died  in  1836. 
Various  proceedings  were  had  in  the  lunacy  matter  respecting  the  lease  and 
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8^4  ffitt,  4,    the  rent  reserved  thereby,  die  result  of  which  was  that,  without  recognisingf 
c.  27f  «.  17*      the  lease  as  a  valid  demise,  the  lessee  was  permitted  to  hold  part  of  the 

lands  demised,  paying  the  entire  reserved  rent.     From  1886  to  1842  the 

profits  were  received  by  the  heir  of  the  lessee.  In  1 842  the  lessor  died,  and 
the  fee  descended  upon  the  heir  of  the  lessee,  who  was  also  heir  of  the  lessor. 
It  was  held,  on  a  bill  filed  by  a  judgment  creditor  of  the  lessee,  that  the 
latter  had  not  acquired  either  the  fee-simple,  subject  to  a  perpetual  rent 
equal  to  the  rent  reserved,  or  a  right  to  a  renewal,  by  reason  of  the  Sutute 
of  Limitations  (8  &  4  Will.  4,  o.  27),  length  of  time,  or  the  proceedings  in 
the  lunacy  matter ;  and  that  the  profits  received  by  the  heir  of  the  lessee, 
from  1886  to  1842,  were  not  assets  of  the  lessee.  For  although  the  lessee 
had  enjoyed  the  property  demised  for  three  lives,  and  no  one  attempted 
to  impeach  the  lease,  yet  the  court  had  no  power  to  give  validity  to  the 
covenant  for  renewal  contained  in  it.  The  covenant  was  in  itself  simply 
void,  and  in  itself  created  no  obligation  on  the  part  of  the  lunatic,  who  was 
incapable  of  contracting,  and  the  lapse  of  time  did  not  enable  the  court  to 

Jive  validity  to  the  covenant,  which  was  void  at  law.    {Fuiton  v.  Cr€«ighf  8 
ones  &  L.  329.) 


Successive  Disabilities. 
Nofti^er time        18.  Provided  always,  and  be  it  ftirther  enacted,  that  when 
a •uecetstoa of*    Any  persoH  shall  be  under  any  of  the  disabilities  hereinbefore 
diMbUitiet.  mentioned  at  the  time  at  which  his  right  to  make  an  entry  or 

distress  or  to  brine  an  action  to  recover  any  land  or  rent  snail 
have  first  accrued,  and  shall  depart  this  life  without  having 
ceased  to  be  under  any  such  disability,  no  time  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  such  land  or 
rent  beyond  the  said  period  of  twenty  years  next  after  the  right 
of  such  person  to  make  an  entry  or  distress,  or  to  brin^  an  ac- 
tion to  recover  such  land  or  rent  shall  have  first  accrued,  or  the 
said  period  of  ten  years  neit  after  the  time  at  which  such  person 
shall  have  died,  shall  be  allowed  by  reason  of  any  disability  of 
any  other  person  (A). 

(k)  This  section  is  so  far  retrospective  as  to  extend  to  a  case  where  the 
first  person  under  disability  died  before  the  passing  of  the  act.  A  claimant 
to  land  in  the  colony  of  New  South  Wales,  whose  ancestor  died  under  dis- 
ability in  1835,  and  who  himself  continued  under  disability  till  he  brought 
an  action  of  ejectment  in  1856,  was  barred  by  a  colonial  ordinance  of  1887, 
which  applied  the  8  &  4  Will.  4,  o.  27  to  the  colony  of  New  South  Walea 
(Devine  v.  HoUowap,  9  W.  R.  642 ;  14  Moore,  P.  C.  C.  290.)  It  is  easy  to 
imagine  infancy,  coverture,  lunacy  and  absence  beyond  the  seas,  so  to 
follow  one  another  with  respect  to  a  particular  line  of  heirs,  that  by  succes- 
sive disabilities  the  period  of  limitation  might  be  indefinitely  protracted ; 
the  object  of  this  section  of  the  act  is,  where  ten  years  or  more  have  expired 
ftx>m  the  time  when  the  right  accrued  to  a  party  dying  under  disability,  to 
allow  his  heir  only  ten  years  whether  under  disability  or  not.  Successive 
disabilities  in  the  time  perttm  had  been  held  to  prevent  the  operation  of  the 
Statute  of  Limitations,  and  to  give  to  the  heir  ten  years  after  the  death 
of  his  ancestor  tf>  enforce  his  claim  by  ejectment  Therefore,  when  A.,  a 
minor,  having  herself  been  dispossessed  of  certain  lands  in  1787,  married 
in  1794)  and  being  a  feme  eovert,  attained  her  full  ag^  in  1796,  and  died  in 
1827,  it  was  held  that  an  ejectment  was  well  brought  by  her  heir.  {Leseee 
rf Stipple  V.  Raymond,  1  Hayes,  Ir.  Rep.  6.  See  2  Prest.  Abstr.  840;  Blansh. 
Lim.  21,  22.) 
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3^4  wui.  4^ 
Beyond  the  Seas.  c.  27,  s.  19. 

19.  No  part  of  the  United  Kingdom  of  Great  Britain  and  Scotland,  ireund, 
Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey  JSiadH!  SJt^bo 
or  Sark,  nor  any  islands  adjacent  to  any  of  them  (being  part  of  deemed  beyond 
the  dominions  of  his  Majesty),  shall  be  deemed  to  be  beyond  ***** 
seas  within  the  meaning  of  this  act  (/). 

(l)  See  19  &  20  Vict.  e.  97,  1. 12,  pat.  It  was  held  that  Dublin,  or  any 
place  in  Ireland,  was  beyond  the  sea  within  the  meaning  of  the  statute  21 
Jac^l,  c.  16,  s.  7.  {Nighiingale  v.  Jdams,  Show.  91.)  Of  course,  Scotland 
was  not  considered  beyond  sea.  {King  v.  Walker,  1  BL  Rep.  286.)  The 
19th  section  of  the  stat  8  &  4  Will.  4,  c.  27,  which  removes  disabilities  by 
reason  of  residence  in  Ireland,  &c,  is  applicable  to  cases  of  residence  in 
Ireland  before  the  passing  of  the  statute,  if  the  controversy  has  not  arisen 
tUl  after  the  passing  of  it.  {Ex  parU  HatMll,  In  re  Manchester  Jet,  8  Jur. 
1101  ;  8  Y.  &  Coll.  617.  See  Batterehy  v.  Kirk,  2  Bing.  N.  C.  608;  Lane 
y.  Bennett,  1  Mees.  &  W.  70 ;  Tyrw.  &  O.  441 ;  mUe,  p.  199.  Ruck-* 
weaboye  r.  Mottichund,  8  Moore,  P.  C.  C.  4.) 


IV.  Concurrent  Rights, 

20.  When  the  right  of  any  person  to  make  an  entry  or  dis-  when  the  right 
tress,  or  bring  an  action  to  recover  any  land  or  rent  to  which  ^'i^i^it 
he  may  have  been  entitled  for  an  estate  or  interest  in  possession,    fh  '  *^^  '^^^ 
shall  have  been  barred  by  the  determination  of  the  period  here-  •on  to  fS^ee^ 
inbefore  limited,  which  shall  be  applicable  in  socn  case,  and  JJJJ^Jl*^  *^®  ** 
such  person  shall,  at  any  time  during  the  said  period,  have  been 
entitled  to  any  other  estate,  interest,  right  or  possibility,  in 
reversion,  remainder  or  otherwise,  in  or  to  the  same  land  or 
rent,  no  entry,  distress  or  action  shall  be  made  or  brought  by 
such  person,  or  any  person  claiming  through  him,  to  recover 
such  land  or  rent,  in  respect  of  such  other  estate,  interest,  right 
or  possibility,  unless  in  the  meantime  such  land  or  rent  shall 
have  been  recovered  by  some  person  entitled  to  an  estate,  inte- 
rest or  right  which  shall  have  been  limited  or  taken  effect  after 
or  in  defeasance  of  such  estate  or  interest  in  possession  (m). 

(m)  Copyhold  land  was  surrendered,  in  1798,  to  the  husband  and  wife  for  Caeet  on  the  eon- 
their  joint  lives,  with  remainder  to  the  heirs  of  the  husband.  In  1805,  the  Jjjjg^*'®'"^ 
husband  absconded  and  went  abroad,  and  was  never  afterwards  heard  of. 
In  1807i  a  commission  of  bankruptcy  issued  against  him,  and  the  usual 
assignment  of  his  estate  was  made  by  the  commissioners  to  his  assignee. 
The  wife  occupied  the  copyhold  estate  until  her  death  in  1841,  whereupon 
the  assignee  was  admitted  :  it  was  held,  that  an  ejectment  by  the  assignee 
brought  after  her  death  was  in  time,  for  that  the  husband's  reversion  in  fee 
was  a  future  estate  within  the  meaning  of  the  stat.  3  &  4  Will.  4,  c.  27,  s.  3. 
The  court  thought  it  clear  that  the  husband,  if  he  had  not  been  bankrupt, 
would  have  been  entitled  to  the  possession  during  the  joint  lives  of  himself 
and  wife,  and  that  upon  his  death  the  wife  was  entitled  to  possession  for  her 
life,  and  the  heirs  of  the  husband  on  the  expiration  of  their  joint  lives. 
There  would,  however,  be  only  one  interest,  and  the  assignee  being  barred 
as  to  the  estate  in  possession  during  the  continuance  of  die  husband's  life, 
It  was  urged  that  he  was  barred  altogether  bv  the  20th  section.  The  court 
thought,  supposing  the  20th  section  to  ap^ly,  the  proviso  at  the  end  of  it 
applied  also,  because  the  wife  had  been  in  possession  during  the  whole' 
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9^4  Will. 4,    period  of  her  life, until  the  time  of  her  death ;  and  though  she  had  not  re- 
c.  27»  «.  20.      covered  that  possession  by  virtue  of  legal  proceedings,  it  was  a  sufficient 
recovery  for  the  purpose  of  that  section,  if  she  had  been  in  the  actual  pos- 
session during  the  whole  of  her  life.    Until  her  death,  there  was  no  right 
in  the  assignee  to  take  possession,  and  the  action  was  brought  in  time. 
{Doe  d.  Johnson  t.  Livertedge,  11  Mees.  &  W.  517.) 

In  178i,  premises  were  leased  to  U.  I.  for  three  lives.  H.  I.,  by  his 
will,  devised  all  his  estate  and  interest  in  the  premises  to  his  wife,  A.  I.,  her 
heirs  and  assigns.  A.  I.,  in  1793,  conveyed  the  estate  so  devised  to  her  to 
her  son  R.  !.»  and  the  heirs  of  his  body,  with  a  proviso  that  if  he  should 
have  no  child  living  at  his  death,  the  limitation  thereby  made  should  cease, 
and  the  estate  should  revert  to  A.  I.,  her  heirs  and  assigns.  In  1811,  R.  I. 
purchased  the  reversion  in  fee  in  the  premises,  expectant  on  the  lease  for 
lives,  which  was  duly  conveyed  to  him,  and  at  the  same  time  an  old  satisfied 
term  of  5000  ^ears  imecting  the  premises  was  assi^ed  to  a  trustee  for  him, 
to  attend  the  inheriunce.  R.  I.  died  in  1812,  without  issue,  leaving  his 
nephew,  L.  I.,  his  heir-at-law,  and  the  heir-at-law  of  A.  I.  The  lease  for 
lives  determined  in  1835.  For  upwards  of  twenty  years  from  the  deaih  of 
R.  I.  the  premises  were  held  adversely  to  L.  I.  It  was  held,  that  his  right 
of  entry  was  barred  thereby,  and  that  he  had  not  a  new  right  of  entry  on 
the  determination  of  the  lease  for  lives  in  1835.  It  was  held,  also,  that  since 
the  Stat.  8  &  9  Vict.  c.  112,  the  outstanding  term  would  have  been  no  de- 
fence to  an  ejectment  by  L.  I.,  or  any  person  claiming  under  him.  That 
branch  of  the  3rd  section  of  the  Limitation  Act,  3  &  4  Will.  4,  c.27>  which 
relates  to  estates  in  reversion  expectant  on  the  determination  of  a  par- 
ticular estate,  applies  only  to  cases  where  another  person  than  the  rever- 
sioner is  entitled  to  the  particular  estate.  {Doe  d.  Hall  v.  Moultdale,  16 
Mees.  &W.  689.) 

This  section  of  the  act  is  in  derogation  of  the  old  maxim,  borrowed  from 
the  civil  law,  "  quando  duo  jura  concur  runt  in  un&  persona  equum  est  ac  ft  euent 
in  diversU:'  (4  Rep.  118;  7  Rep.  2b,  14b;  Plowd.  368.)  Under  the 
statute  21  Jac.  1,  c  16,  s.  1,  a  party  might  have  pursued  his  right  of  entry 
twenty  years  after  it  attached,  although  in  the  meantime  the  party  might 
have  had  a  different  right,  of  which  he  was  barred  by  more  than  twenty 
yean*  adverse  enjoyment.  Thus  when  a  tenant  in  tail  of  lands  in  ancient 
demesne  demised  them  by  fine  in  the  court  of  ancient  demesne  for  three 
lives,  and  afterwards  levied  a  fine  of  the  reversion  in  the  same  court  to  the 
use  of  himself  and  his  heirs,  it  being  agreed  that  the  fines  in  that  court  did 
not  bar  the  estate  tail,  it  was  held  that  the  first  fine  created  a  discontinu- 
ance, and  the  second  did  not ;  and  that  although  the  issue  in  tail  did  not 
bring  their  formedon  within  twenty  years  after  the  death  of  their  ancestor, 
they  were  not  barred  of  their  right  of  entry  within  twenty  years  from  the 
determination  of  the  lease  for  lives.  {HuaU  v.  Bourne,  1  Salk.  339 ;  2  Id. 
421 ;  4  Br.  P.  C.  ^Q,    See  anU^  s.  5,  p.  172.) 


V.  Operation  of  the  Statute  in  Cases  of  Estates 
Tail. 

Where  Time  has  run  against  Tenant  in  Tail. 
Wheie  tenant  in  21.  When  the  right  of  a  tenant  in  tail  of  any  land  or  rent  to 
msindermsn'  "*  Dialte  an  entry  or  distress,  or  to  bring  an  action  to  recover  the 
whom  be  might  same,  shall  have  been  barred  by  reason  of  the  same  not  having 
not  rww  **^*"  ^'^  made  or  brought  within  the  period  hereinbefore  limiteo) 
which  shall  be  applicable  in  such  case,  no  such  entrv,  distress  or 
action  shall  be  made  or  brought  by  any  person  claiming  any 
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estate,  interest  or  right,  which  such  tenant  in  tail  might  lawfully   >  ^  4  Wi^i-  ^r 
have  barred  (»).  ^'  ^7'  *-  ^^' 

(»)  In  ejectment  the  plaintiff  proved  that  A.  being  seised  in  fee  of  the 
land  in  question  devised  it  to  the  father  of  the  plaintiff  in  tail  general,  and 
died  in  1799.  The  plaintiff's  father  received  the  renu  and  profiu  from  1799 
to  1807,  at  which  time  he  was  succeeded  by  a  person  through  whom  the 
defendant  claimed  possession.  It  was  held,  that  under  this  section,  since 
the  tenant  in  tail  was  barred,  the  issue  in  uil  was  also  barred.  (Justin  v. 
Ll€toeUyn,  9  Exch.  276;  23  Law  J.,  Exch.  11.)  An  esute  tail  was  limited 
to  A.,  remainder  in  uil  to  B.,  remainder  to  C.  A.  dies,  then  B.  dies  within 
twenty  years,  and  C.  becomes  entitled  in  possession,  being  at  the  time  under 
disability.  It  was  held,  that  the  21st  and  22nd  sections  of  this  act  com- 
menced running  against  C.  from  the  death  of  A.,  and  that  having  commenced 
to  run  C.  was  not  saved  from  its  operation  under  16th  section  bv  being  under 
disability  when  her  right  accrued  in  possession.  Vice-Chancellor  KindenUy 
said,  the  intention  and  operation  of  the  21st  and  22nd  sections  are  to  put 
remaindermen,  whose  estate  might  be  barred  by  the  tenant  in  tail,  in  the 
same  position  as  if  they  claimed  under  tenants  in  tail ;  that  is,  the  act  of  the 
tenant  in  tail,  in  allowing  any  portion  of  the  twenty  years  to  run  without 
making  an  entry  or  bringing  an  action  to  the  extent  of  the  period  allowed  to 
elapse,  binds  the  remainderman.  {Qoodallv.  Skerrait,  3  Drew.  216 ;  1  Jur., 
N.  S.  57 ;  24  Law  J.,  Chan.  323.) 

The  21st  section  applies  to  the  case  where  the  right  of  entry  of  tenant  in 
tail  is  barred  by  his  neglect  to  make  such  entry  in  proper  time,  not  to  the 
case  where  he  has  conveyed  away  his  own  right  to  another  and  put  it  out  of 
his  power  to  enter.  In  the  latter  case  the  right  of  entry  is  not  barred  by 
reason  of  the  same  not  being  made  within  the  period  limited,  but  by  reason 
of  his  not  being  able  to  enter  against  his  own  conveyance. 

An  estate  tail  having  been  discontinued  by  a  feoffment  made  by  the  tenant 
in  tail  more  than  twenty  years  before  his  death,  it  was  held  that  the  issue  in 
tail  might  bring  his  writ  of  formedon  at  any  time  within  twenty  years  next 
after  such  death,  the  period  of  limitation  prescribed  by  this  statute  not 
running  against  him  during  the  life  of  tenant  in  tail.  (Cannon,  dem., 
Riwdngtim,  ten.,  12  C.  B.  1,  18.) 

Where  Time  has  commenced  running  against  Tenant  in  TaiL 

22.  When  a  tenant  in  tail  of  any  land  or  rent,  entitled  to  Pouetsioii  ad- 
recover  the  same,  shall  have  died  before  the  expiration  of  the  Jf  uiuhaiTrun* 
period  hereinbefore  limited,  which  shall  be  applicable  in  such  oo  agninst  the 
case,  for  making  an  entry  or  distress,  or  bringing  an  action  to  ww^he'migut 
recover  such  land  or  rent,  no  person  claiming  any  estate,  interest  have  barred. 
or  right  which  such  tenant  in  tail  mi^ht  lawfully  have  barred 
shall  make  an  entry  or  distress,  or  bring  an  action  to  recover 
such  land  or  rent  but  within  the  period  during  which,  if  such 
tenant  in  tail  had  so  long  continued  to  live,  he  might  have  made 
such  entry  or  distress  or  brought  such  action  (o). 

(e)  The  twenty  years  for  making  an  entry  did  not  commence  under  the 
ttat.  21  Jac.  1,  c.  16,  until  the  right  accrued.  An  estate  might  have  been 
enjoyed  for  centuries  under  an  adverse  possession  against  a  tenant  in  tail^ 
and  afterwards  have  been  recovered  by  a  remainderman,  as,  for  example, 
where  an  estate  was  limited  to  one  in  tail,  with  remainder  to  another  in  fee, 
and  the  tenant  in  tail  and  his  issue  were  barred  of  their  remedy  by  the 
Sutute  of  Limitations ;  yet  as  the  remainderman's  right  of  entry  did  not 
accrue  until  the  failure  of  the  issue  of  the  tenant  in  tail,  which  might  not 
have  happened  for  an  immense  number  of  years,  the  remainderman  might, 
at  any  time  within  twenty  years  after  the  failure  of  the  issue  in  tail,  have 
entered  and  recovered  the  estate  by  ejectment.  ( Taylor  v.  Horde,  1  Burr. 
tfO  ;  S.  C,  Cowp.  689 ;  1  Ken.  143 ;  5  Br.  P.  C.  247.) 

fl.  P 
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cTjt,  i.  28. '      Possession  under  Defective  Conveyance  by  Tenant  in  Tail. 
Whew  then  ^"  When  a  tenant  in  tail  of  any  land  or  rent  shall  have 

•hau  have  been  made  an  assurance  thereof,  which  shall  not  operate  to  bar  an 
^SitSHma^hj  ^tate  or  estates  to  take  effect  aAer  or  in  defeasance  of  his  estate 
•  tiMAot  to  tan,  tail,  and  any  person  shall  by  virtue  of  such  assurance,  at  the 
terthe'iemiSn^  time  of  the  execution  thereof,  or  at  any  time  aflerwards,  be  in 
bTbvmf attibe  P^Jf^^ssion  or  receipt  of  the  profits  of  such  land,  or  in  the  re- 
end  of  twentj  ceipt  of  such  rent,  and  the  same  person,  or  any  other  person 
timSr^^thl  whatsoever  (other  than  some  person  entitled  to  such  possession 
aamiranee,  If  then  or  receipt  in  rcspcct  of  an  estate  which  shall  have  taKen  effect 
iim^buved^*^  after  or  in  defeasance  of  the  estate  tail),  shall  continue  or  be  in 
timu  such  possession  or  receipt  for  the  period  of  twenty  years  next 

aAer  the  commencement  of  the  time  at  which  such  assurance, 
if  it  had  then  been  executed  by  such  tenant  in  tail,  or  the 
person  who  would  have  been  entitled  to  his  estate  tail  if  such 
assurance  had  not  been  executed,  would,  without  the  consent  of 
any  other  person,  have  operated  to  bar  such  estate  or  estates  as 
aforesaid,  tnen  at  the  expiration  of  such  period  of  twenty  years 
such  assurance  shall  be,  and  be  deemed  to  have  been,  effectual 
as  against  anv  person  claiming  any  estate,  interest  or  right  to 
take  effect  after  or  in  defeasance  of  such  estate  tail  (p). 

(p)  The  object  of  this  section  was  to  give  effect  to  acts  of  a  tenant  in  tail 
against  remaindermen  and  reversioners,  and  to  give  effect  to  assurances, 
which  although  they  were  effectual  to  bar  the  issue  were  ineffectual  to  bar 
those  entitled  in  remainder.  There  are  prior  clauses  in  the  statute  which 
■how  what  the  operation  is  as  to  the  issue,  and  those  clauses  seem  to  be 
studiously  wordea  so  as  to  be  confined  only  to  the  case  of  persons  entitled 
after  the  expiration  of  the  estate  tail.  (Per  Cranworthf  L.  C,  Penny  v. 
JlUn,  7  De  G.,  M.  &  O.  426.) 

The  title  of  a  plaintiff  to  real  estate  against  which  a  recovery  was  set  up 
as  a  bar  accrued  in  1837,  the  plaintiff  having  brought  an  ejectment  and 
been  forced  to  abandon  it,  filed  a  bill  in  equity  in  1855 :  it  was  held,  that 
his  title  to  relief  was  not  barred  by  lapse  of  time,  and  in  particular  that  this 
section  of  the  act  did  not  apply.  (Penny  v.  Jlleut  7  De  G^  M.  &  G.  409; 
8  Jur.,  N.  S.  278.  See  Sugden's  New  Statutes  relating  to  Property,  87,  89, 
3nd  ed.) 

In  JJoe  d.  Curtom  ▼.  Bdmondt,  (6  Mees.  &  W.  295,)  the  court  were  of 
opinion,  that  where  there  was  an  estate  for  life,  remainder  in  tail,  and  the 
tenants  for  life  and  in  tail  (after  an  adverse  possession  had  commenced) 
suffered  a  recovery,  and  declared  the  use  of  it  to  A.  for  life,  remainder  to  the 
original  tenant  for  life,  remainder  to  the  late  tenant  in  tail  for  life,  remainder 
over  to  his  issue,  remainder  to  B.  for  life,  and  the  late  tenant  in  tail  died 
without  issue,  B.  had  the  same  time  to  enter  that  the  tenant  in  tail  would 
have  had,  had  there  been  no  recovery.  The  proposition  of  the  real  property 
commissioners  on  the  subject  of  this  section  was,  "  That  on  any  alienation 
by  tenant  in  tail,  by  any  assurance  not  operating  as  a  complete  bar  to  the 
•state  tail,  and  all  estates,  rights  and  interests  limited  to  take  effect  on  the 
determination  or  in  derogation  of  the  estate  tail,  possession  under  such 
assurance  shall  have  the  same  effect  in  barring  the  estate  tail,  and  all 
estates,  rights  and  interests,  limited  to  take  effect  on  the  determination  or 
in  derogation  of  the  estate  tail,  ss  if  such  possession  had  been  adverse  to 
the  said  estate  tail,  or  to  the  said  estates,  rights  or  interests.*'  (1  Real 
Prop.  Rep.  79,  pL  15,  and  see  Jb.  p.  46.)  Before  the  passing  of  this  act, 
when  an  heir  in  tail  brought  an  ejectment  against  a  defendant  who  had 
been  in  receipt  of  the  rents  of  an  estate  thirty  years  during  the  life  of  the 
ancestor  in  tail,  and  seven  years  after  his  death,  the  ancestor  having  had 
seisin,  it  was  held,  that  such  possession  of  the  defendant  was  no  bar  to  the 
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action,  and  that  the  lessor  of  the  plaintiff  was  not  bound  to  rebut  the  pre-    8^4  Will  4, 
sumption  arising  from  such  possession,  by  showing  that  the  ancestor  had  not     c.  27»  s,  28. 

conveyed  by  fine  and  recovery.    For  though  he  might  have  conveyed  by  

fine  and  recovery,  and  so  have  barred  the  lessor  of  the  plaintiff,  he  might 
also  have  conveyed  by  lease  and  release,  which  would  have  made  a  good 
title  against  himself  only,  and  would  not  have  barred  his  son,  the  next 
tenant  In  taiL  The  court  were  of  opinion  that  the  long  possession  by  the 
defendants  might  be  referable  to  such  a  state  of  things,  and  if  so,  there  would 
have  been  no  adverse  possession  to  the  title  of  the  issue  in  tail,  and  the  son 
was  not  barred.  {Doe  d.  Smiih  v.  Pike,  3  B.  &  Ad.  742 ;  1  Nev.  &  Mann. 
885.) 

Ad  estate  bein^  limited  by  marriage  settlement  to  the  use  of  A.  and  his 
wife,  and  the  heirs  of  their  bodies,  and  A.  having  died  leaving  his  widow 
and  three  children,  viz.,  O.,  an  only  son,  and  L.  and  H.  daughters,  the 
widow  in  1785,  by  deed-poll,  in  consideration  of  an  annuity  granted  to  her 
by  her  son  O.,  and  of  natural  affection,  granted,  surrendered  and  yielded  up 
the  estate  to  O.  in  fee ;  and  he  afterwards,  during  her  life,  suffered  a  recovery. 
The  widow  died  in  1767  ;  O.  died  without  issue  in  1779,  having  devised  the 
estate  to  trustees  to  secure  the  payment  of  an  annuity  to  W.,  the  only  son 
of  bis  sister  L.  (who  was  then  dead),  and  subject  thereto  to  B.,  the  eldest 
son  of  W.,  for  life,  with  remainder  to  his  second  son.  In  1790,  B.  entered, 
on  his  father's  death,  into  possession  of  the  entirety  of  the  estate,  claiming 
under  the  will  of  O.,  and  subsequently  did  various  acts  in  the  character  of  de- 
visee for  life.  In  1814,  he  suffered  a  recovery  of  one  moiety,  and  in  1816 
conveyed  the  entiretv  of  the  estate  to  mort^gees  in  fee.  In  1818,  M.,  the 
descendant  of  the  other  coparcener,  H.,  at  B.'s  request,  suffered  a  recovery 
of  a  moiety,  which  it  was  declared  should  enure  (subject  to  a  term  to  secure 
a  sum  of  money  to  M.)  to  the  use  of  B.'8  mortgagees.  It  was  held,  on  error, 
by  the  Court  of  Exchequer  Chamber  (aflBrming  the  judgment  of  the  Court 
of  Exchequer): — 1.  That  the  deed  poll  of  1785  operateid  as  a  covenant  to 
stand  seised,  and  created  a  base  fee,  determinable  bv  the  entry  of  the  issue 
in  taiL  2.  That  this  base  fee  did  not,  on  the  death  of  the  widow,  become 
mer^^ed  in  the  reversion  in  lee  in  G.,  as  the  estate  uil  subsisted  as  an  inter- 
mediate esute;  and  that  although  G.,  being  estopped  by  the  recovery 
suffered  by  him,  was  not  remitted  to  the  estate  tail,  no  right  of  entry  accrued 
till  his  death,  and  therefore  the  period  of  twentv  years,  for  the  operation  of 
the  Statute  of  Limitotions  (21  Jac.  1,  c  16)  against  the  issue  in  tail,  was  to 
be  calculated  from  G.'s  death  in  1779,  and  not  from  the  death  of  his  mother 
in  1767 ;  and  that  B.'s  entry  in  1790  was  not  barred  by  lapse  of  time.  3. 
That  although  B.  entered  under  the  will,  and  manifested  an  intention  to 
take  the  estate  under  it,  for  his  life  only,  that  intention  was  immaterial,  and 
he  was  remitted,  nolens  volens  as  to  his  moiety,  to  the  original  estate  tail, 
which  was  barred  by  the  recovery  in  1814.  It  was  held  also  (reversing  the 
judgment  of  the  Court  of  Exchequer),  that  the  entry  and  remitter  of  B.  did 
not  operate  to  remit  M.,  his  coparcener,  to  the  other  moiety  of  the  estate. 
{Woodr^e  v.  Doe  d.  DoMell,  15  Mees.  &  W.  769  (afiirmed  by  House  of 
Lords,  2  H.L. Cases, 811);  Doe  d. Daniell v.  ffoodroffe,  10  Mees.&  W.608.) 


VI.  Limitation  of  Time  as  to  Suits  in  Equity. 

Time  of  Limitation  fixed  voith  reference  to  the  Legal 
Limitation. 

24.  After  the  said  thirty-first  day  of  December,  one  thou-  No  snh  fa  equity 
sand  eight  hundred  and  thirtjr-three,  no  person  claiming  any  ifiJ?th?ttoi 
land  or  rent  in  equity  shall  brm^  any  suit  to  recoyer  the  same  ^J®"  *^®  f ftj'at 
but  within  the  period  during  which,  by  virtue  of  the  proyisions  uW.  m^ht^have 
hereinbefore  contained,  he  might  have  made  an  entry  or  dis-  JJJJJJJ* " 
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3^4  Will,  4,    trees,  or  brought  an  action  to  recover  the  same  respectively,  if 

e.  27,  s,  24.     jjg  jjj^j  |jggu  entitled  at  law  to  such  estate,  interest  or  right  in  or 

to  the  same  as  he  shall  claim  therein  in  equity  ( j?). 

(  p)  By  this  section  twenty  years'  possession  is  a  bar  to  suits  in  respect 
of  equitable  rights,  but  in  the  case  of  disability  ten  years  is  allowed  by  the 
16th  section  {antet  p.  199)  next  after  the  disability  has  ceased,  but  by  the 
17th  section  {ante,  p.  204)  no  suit  can  be  brought  after  the  lapse  of  forty 
years  from  the  accruer  of  the  right,  whatever  disabilities  may  have  existed. 
Courts  of  equity  have  constantly  guided  themselves  by  this  principle, 
that  wherever  the  legislature  has  limited  a  period  for  proceedings  at  law, 
equity  will,  in  analogous  cases,  consider  the  equitable  rights  as  bound  by 
the  same  limitation.  (1  P.  Wms.  742  ;  3  lb.  143 ;  Prec.  Ch.  51 8.)  Thus  in 
the  case  of  equitable  titles  to  land,  equity  required  relief  to  be  sought  within 
the  same  period  in  which  an  ejectment  would  lie  at  law ;  and  in  cases  of 
personal  claims  it  also  requires  relief  to  be  sought  within  the  period  pre- 
scribed for  personal  suits  at  law  of  a  like  nature.  If  therefore  the  ordinary 
limitation  of  such  suits  at  law  be  six  years,  courts  of  equity  will  follow  the 
same  period  of  limitation.  {Edselt  v.  Buchanan,  1  Ves.  sen.  88;  Com.  Dig. 
Chancery,  1 ;  Smith  v.  Clay,  3  Br.  C.  C.  6*39,  n. ;  Cholmondehy  v.  Clinton,  2 
Jac.  &  W.  156;  Honenden  v.  Lord  Annesley,  2  Sch.  &  LeC  629.)  Lord 
RedesdaU  held  that  courts  of  equity  acted  not  merely  by  analogy,  but  in 
obedience  to  the  Statute  of  Limitations  upon  all  legal  titles  and  demands, 
and  could  not  act  contrary  to  their  provisions,  and  that  the  Statute  of  Limi- 
tations virtually  included  courts  of  equity  ;  for  when  the  legislature  limited 
the  proceedings  at  law  in  certain  cases,  and  provided  no  express  limita- 
tion for  proceedings  in  equity,  it  roust  be  taken  to  have  contemplated  thai 
equity  followed  the  law,  and  therefore  to  have  virtually  enacted  in  the  same 
cases  a  limitation  in  equity.  (2  Sch.  &  Lef.  630,  681;  1  lb,  428;  Foley 
y.  Hill,  1  Phill.  C.  C.  405.)  This  statute  was  intended  to  put  an  end 
altogether  to  the  discjif^on  of  courts  of  equity  in  those  cases  where  they 
had  before  acted  Ey^^alogy  to  the  time  limited  at  law.  That  was  an 
analogy  founded  both  in  law  and  good  sense,  but  it  no  longer  renftains  in 
the  discretion  of  the  court,  but  is  incorporated  in  the  sutute.  {Berrington 
V.  Evans,  1  Y.  &  Coll.  439,  440.)  Those  courts  also,  by  their  own  rules, 
independently  of  any  statutes  of  limitation,  give  great  effect  to  length  of 
time,  and  refer  frequently  to  those  statutes  for  no  other  purpose  than  as 
furnishing  a  convenient  measure  for  the  length  of  time  that  ought  to  operate 
as  a  bar  in  equity  of  any  particular  demand.  (17  Ves.  97*)  This  section 
of  the  statute  only  bars  equitable  rights  so  far  as  they  would  have  been 
barred  if  they  had  been  legal  rights.  {Archbold  v.  Scully,  9  H.  L.  C.  360.) 
Time  is  a  bar  in  equity  to  stale  demands  independent  of  this  statute.  A 
bill  filed  by  tenant  for  life  in  remainder  against  the  representatives  of  a  prior 
tenant  for  life  for  an  account  of  timber  improperly  cut,  was  dismissed  with 
costs  on  account  of  the  delay,  the  bill  not  having  been  filed  until  nearly 
twenty  years  after  the  death  of  the  first  tenant  for  life.  {Harcourt  v.  White, 
28Beav.  303.) 

The  title  of  a  plaintiff  to  real  estate  against  which  a  recovery  was  set  up  as 
a  bar  accrued  in  1837,  the  plaintiff  having  brought  an  ejectment,  and  been 
iorced  to  abandon  it,  filed  a  bill  in  equity  in  1855:  it  was  held,  that  his 
title  to  relief  was  not  barred  by  lapse  of  time,  and  in  particular  that  this 
section  of  the  act  did  not  apply.  {Penny  v.  Mien,  7  De  O.,  M.  &  G.  409; 
8  Jur.,  N.  S.  273.) 

A  bin  of  fore-  A  bill  of  foreclosure  is  not  a  suit  in  equity  for  the  recovery  of  the  money 

fhu^^tTli?***        charged  upon  the  land,  although  it  may  lead  to  that ;  but  it  is,  in  effect,  a 
.  .M.t  An  ^^.^  ^^  obtain  the  equity  of  redemption,  which  is,  in  the  view  of  equity,  an 

actual  estate.  The  right  to  file  a  bill  of  foreclosure,  whether  the  mortgage 
be  legal  or  equitable,  falls  within  the  24tb  section  of  the  3  &  4  Will.  4,  c. 
27,  and  the  7  Will.  4  fie  1  Vict  c  28,  (see  poet,  sect.  28,)  and  tlie  time  is 
governed  by  the  legal  right  of  the  party  to  bring  an  action,  or  if  he  have  not 
the  legal  estate,  by  the  right  which  he  would  have  had,  if  his  estate  had  been 


this  section. 
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a  legal  instead  of  an  equitable  one.     ( tVrixon  v.  Vize,  8  Dru.  &  War.  lOi.    8  4"  ^  ^^  4» 
See  Dearman  v.  Wyehe,  9  Sim.  570 ;  Henry  v.  iSmiM,  2  Dru.  &  War.  387.)  c,  27,  #.  24. 

The  statutory  rule,  3  &  4  Will.  4,  c.  27.  ss.  2,  3,  4,  6,  which  gives  to  a  re-   

nainderman  twenty  years  fVom  the  time  when  bis  title  accrues  in  possession, 
for  bringing  an  action  or  suit  for  the  property,  applies  to  a  claim  for  com- 
pensation for  equitable  waste  as  well  as  to  a  claim  to  the  land  itself;  and, 
therefore,  an  account  of  equitable  waste  was  decreed  against  the  estate  of 
the  tenant  for  life  thirty-eight  years  after  the  waste  was  committed,  the  title 
of  the  plaintiff  as  remainderman  in  tail  having  accrued  within  twenty  years 
before  the  filing  of  the  bill.  Upon  a  claim  to  compensation  for  equitable 
waste  the  court  does  not  consider  whether  the  act  complained  of  was  or  was 
not  a  sound  exercise  of  discretion  with  reference  to  the  state  of  the  property 
and  to  the  interesu  of  the  family  to  which  it  belongs,  for  the  tenant  for  lira 
has  no  right  to  alter  the  nature  of  property  belonging  to  another  person. 
{Duke  of  Leeds  v.  Earl  of  Amher»t,  2  PhiU.  C.  C.  117  ;  14  Sim.  857.  See 
Morris  v.  Morris,  4  Jur.,  N.  S.  964,  966.) 

In  1772,  a  husband  and  wife  mortgaged  their  respective  estates  for  secur- 
ing a  debt  of  the  husband.  The  husband  died  in  1776,  and  in  1782  the 
produce  of  his  estate  was  brought  into  court  and  accumulated.  The  wife 
died  in  1805,  and  in  1832  the  husband's  mortgage-creditor,  neglecting  to 
prosecute  his  claim  against  the  husband's  assets,  obtained  payment  out  of 
the  produce  of  the  wife's  estate.  In  1840,  the  heir  of  the  husoand  petitioned 
for  payment  out  of  court  of  the  accumulated  fund  arising  from  the  husband's 
estate,  and  a  reference  was  made  to  ascertain  the  incumbrances  thereon. 
An  unpaid  judgment  creditor  of  the  wife  carried  in  a  claim,  which  having 
been  disallowed,  as  founded  on  a  mere  equity,  he,  in  1841,  filed  a  bill 
against  the  heir  of  the  husband  and  the  representative  of  the  wife,  to  esta- 
blish his  claim  against  the  fund.  It  was  held,  first,  that  the  husband's  debt 
having  been  paid  out  of  the  wife's  estates,  her  estate  had  a  right  to  be  recouped 
out  of  the  estate  of  the  husband ;  and,  secondly,  that  the  plaintiff's  claim 
was  not  barred  by  the  Statute  of  Limitations.  {Lancaster  v.  Ewors,  10  Beay. 
154;  16  Law  J.,  Chanc.  8.) 

Where  the  lord  of  a  manor  granted  a  lease  of  the  manor  for  three  lives, 
which,  with  the  court  rolls,  was  deposited  with  the  lessee ;  upon  the  expira- 
tion of  the  lease  by  the  death  of  the  surviving  life,  the  lord  requested  the 
representatives  of  the  lessee  to  deliver  back  ihe  court  rolls,  of  which  no 
notice  nor  any  proceeding  was  taken  until  twenty-two  years  after,  when  a 
bill  was  filed  by  the  lord  to  recover  the  title  deeds  and  court  rolls.  It  was 
held,  upon  a  plea  of  the  statute,  that  the  suit  was  brought  too  late,  that 
which  was  tantamount  to  a  conversion  and  adverse  possession  having  taken 
place  in  1822.  The  bill  was  retained  for  a  year,  to  enable  the  plaintiffs  to 
try  an  action  at  law.  {Dean  and  Chapter  of  Wells  v.  Doddhglon,  2  Coll. 
C.  C.  73.) 

Although  the  appointment  of  a  receiver  by  the  Court  of  Chancery  does  Effect  of  appoinu 
not  prevent  the  bar  under  the  statute  against  a  stranger,  yet  it  will  prevent  n»«nt  of  are- 
time  running  in  favour  of  a  stranger  to  the  suit.    (  Wrixon  v.  Vize^  3  Dru.  &  ^J**^®'* 
War.  104,  see  p.  123  ;  Parkinson  v.  Lueas^  28  Beav.627.)     The  possession 
of  the  receiver  in  a  cause  in  which  a  trustee  of  the  legal  estate  is  made  a 
party  as  such,  may  fairly  be  treated  as  the  possession  of  the  trustee.     For 
many  purposes  the  possession  of  the  receiver  is  the  possession  of  the  party 
entitled  to  the  lands,  and  time  will  not  run  against  a  person  in  possession. 
{Grtsley  v.  Adderley,  1  Swans.  579 ;  Boehm  v.  Wood,  Turn.  &  R.  345  ;  Wrixon 
V.  rt%e,  3  Dru.  &  War.  104.     See  Qroome  v.  Blake,  8  Ir.  C.  L.  R.,  N.  S.  428.) 

The  appointment  of  receiver  in  the  matter  of  an  infant  will  not  prevent 
the  operation  of  the  Statute  of  Limitations  on  a  claim  affecting  the  minor's 
estate,  notwithstanding  the  fact,  that  the  Master,  in  a  report  ascertaining  the 
nature  of  the  minor's  property,  has  expressly  found  that  the  minor's  estate 
was  subject  to  that  incumbrance.  {Harrison  v.  Duignan,  2  Dru.  &  War. 
295.     See  Greenway  v.  Bron^/ield,  9  Hare,  203.     See  pp.  225,  226.) 
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3^4  mil.  4, 
e.  27.  t.  25. 


In  cues  of  ex- 
press trust,  the 
right  shall  not 
be  deemed  to 
have  accrued 
until  a  convey- 
ance to  a  pur- 
chaser. 


This  section  ap- 
plies to  express 
trusts  only. 


Limitation  of  Actions  and  Suits. 

Express  Trust, 

|25i  Provided  always,  and  be  it  further  enacted,  that  when 
any  land  or  rent  shall  be  vested  in  a  trustee  upon  any  express 
trust,  the  right  of  the  cestui  que  trusty  or  any  person  claiming 
through  him,  to  bring  a  suit  against  the  trustee,  or  any  person 
claiming  through  him,  to  recover  such  land  or  rent,  shall  be 
deemed  to  have  first  accrued,  according  to  the  meaning  of  this 
act,  at  and  not  before  the  time  at  which  such  land  or  rent 
shall  have  been  conveyed  to  a  purchaser  for  a  valuable  con- 
sideration, and  shall  then  be  deemed  to  have  accrued  only  as 
against  such  purchaser  and  any  person  claiming  through 
him  (q), 

(q)  This  section  is  confined  to  express  tnistg ;  that  is,  trusts  expressly 
declared  by  a  deed  or^wijl^  or  some  other  written  instrument ;  it  does  not 
mean  a  trust  that  Is  to  be  made  out  by  circumstances  ;  the  trustee  roust  be 
expressly  appointed  by  some  written  instrument,  and  the  effect  is,  that  a 
person  who  is  under  some  instrument  an  express  trustee,  or  who  derives  title 
under  such  a  trustee,  is  precluded,  how  long  soever  be  may  have  been  in 
the  ei^oyment  of  the  property,  from  setting  up  the  statute  ;  but  if  a  person 
has  been  in  possession,  not  being  a  trustee  under  some  instrument,  but  still 
being  in  under  such  circumstances  that  the  court,  on  the  principles  of  equity, 
would  hold  him  a  triuttee,  then  this  section  does  not  apply,  and  if  the  pos- 
session of  such  a  constructive  trustee  has  continued  for  more  than  twenty 
years,  he  may  set  up  the  statute  against  the  party  who  but  for  the  loss  of 
time  would  be  the  right  owner.  (Per  Kindertley,  V.  C,  Petre  v.  Petr^,  1 
Drew.  893.) 

A  testator  devised  his  real  estate  to  trustees  upon  trust  to  pay  certain 
annuities,  which  were  to  be  increased  in  certain  events,  and  a  term  of 
ninety-nine  years  was  vested  in  other  trustees  for  better  securing  the  an- 
nuities, and,  subject  thereto,  the  estates  were  limited  to  the  testator's  sons 
for  life,  with  divers  remainders  over.  The  first  tenant  for  life  entered  into 
possession  and  soon  afterwards  the  events  happened  by  which  the  annuities 
were  to  be  increased.  The  original  annuities  were  regularly  paid,  but  no 
payment  was  made  in  respect  of  the  increased  annuities.  After  the  death 
of  the  tenant  for  life,  and  much  more  than  six  years  after  the  period  when 
such  increased  payments  ought  to  have  been  made,  a  bill  was  filed  by  one  of 
the  annuitants  to  have  the  whole  arrears  raised  out  of  the  estate  of  the  tenant 
for  life,  and  by  sale  or  mortgage  of  the  term :  it  was  held,  that  the  term 
being  a  subsisting  term  on  which  the  trustees  might  obtain  possession,  the 
case  was  within  the  saving  of  this  section,  and  that  the  annuitant  was  not 
barred  by  the  operation  of  the  42nd  section  of  this  act  from  recovering  the 
entire  arrears.  {Cox  v.  Dolman,  2  De  G.,  Mac.  &  G.  592  i  17  Jur.  97;  22 
Law  J.,  Chanc  427.)  The  abstract  question  determined  in  Hunter  v. 
Nockoldst  1  Mac.  &  G.  640,  is  unaffected  by  this  decision,  though  in  that 
case  as  in  this  the  annuity  was  collaterally  secured  by  a  term  of  years,  a 
circumstance  which  was  not  adverted  to  either  in  the  argument  or  the  judg- 
ment.   (76.) 

The  legal  estate  acquired  by  disseisin  will  not  defeat  the  rights  of  the 
parties  equitably  entitled.  If  a  party  who  by  virtue  of  this  statute  claims 
to  have  obtained  the  fee  has  done  so  with  notice  that  the  party  from  whom 
the  conveyance  proceeded  was  a  trustee,  the  former  will  take,  subject  to  the 
trusts  upon  which  it  was  held  by  the  party  making  the  conveyance.  {Scott 
V.  Scott,  4  H.  L.  C.  1065.  See  Hicks  v.  Sallitt,  3  De  G.,  M.  &  G.  782;  23 
Law  J.,  Ch.  571 ;  18  Jur.  913  ;  Hicks  v.  Hastings,  3  Kay  &  J.  701.) 

A.  being  the  owner  in  fee  of  estate  K.  and  other  estates  in  Ireland,  subject 
to  a  mortgage  in  fee  by  a  deed  of  February,  1807,  which  upon  the  face  of  it 
was  for  valuable  consideration,  purported  to  convey  these  estates  to  trustees 


Digitized  by 


Google 


Zimit€Uion  of  Time  as  to  Suits  in  Equity.  215 

in  fee  upon  trust  for  himself  for  life»  remainder  to  his  eldest  son  B.  (then    8^4  Wiil,  ^ 
unmarried)  for  life,  remainder  to  B.'s  first  and  other  sons  in  tail  male,  &c.      e.  27f  <•  25. 

In  June,  1807,  A.  and  B.,  by  deed,  which  on  the  fiice  of  it  did  not  appear  '■ " 

to  be  for  value,  purported  to  convey  estate  K.  to  trustees  in  fee,  upon  trust 
for  A.  for  life,  remainder  to  W.  a  younger  son  of  A.  for  life,  remainder  to 
W.'s  first  and  other  sons  in  tail  male,  thereby  in  effect  treating  the  previous 
deed  as  cancelled.  A.  died  in  1808,  when  W.  entered  into  possession  of 
estate  K.,  and  either  he  or  th&  appellant  J.,  his  eldest  son,  had  remained  ia 
possession  ever  since.  In  1811,  the  mort^^e  was  paid  off  by  B.,  and  the 
legal  fee  in  estate  K.  was  conveyed  to  him.  In  1815,  W.  married,  upon 
which  occasion  estate  K.  was  made  the  subject  of  settlement.  In  18d7,  B. 
flied,  leaving  the  respondent  J.  B.,  his  eldest  son,  his  heir  at  law,  and  in 
talL  In  ISPt^,  J.  B.  claimed  estate  K.  under  the  deed  of  February,  1807, 
and  brought  his  ejectment  against  J.,  but  failed,  the  judge  who  tried  the 
case  being  of  opinion,  and  so  directing  the  jury,  that  the  plaintiff  was  barred 
by  the  Statute  of  Limitations  and  the  twenty  years'  possession  of  the  defend- 
ant. J.  B.  then  brought  his  suit  in  equity  to  obtain  possession  of  estate  K., 
and  that  the  reconveyance  of  the  legal  fee  in  1811  might  be  declared  to 
have  been  obtained  by  B.  as  a  trustee  for  the  parties  claiming  under  the 
deed  of  February,  1807  :  it  was  held  (agreeing  with  the  court  below,  that 
the  deed  of  February,  1807*  should  be  treated  as  a  deed  for  value,  and  that 
of  June,  1811,  as  not  for  value),  that  the  fee  acquired  under  the  Statute  of 
Limitations  did  not  create  any  bar  in  this  case,  for  that  the  possession  of 
W.  and  his  son  was  to  be  treated  exactly  in  the  same  way  as  if  he  had  ob- 
tained the  legal  fee  by  conveyance,  in  which  case  the  trusts  of  the  deed  of 
February,  1807.  would  have  attached.  (ScoU  v.  Seott,  4  H.  L.  C.  1065  ;  18 
Jur.  755.)  Lord  St,  Leonards  had  no  doubt  that  it  was  a  point  of  law  not 
to  be  disputed,  that  the  legal  estate  became  a  trust,  and  consequently  that, 
although  at  law,  W.  S.  might,  as  against  the  children  of  B.  S.,  set  up  hk 
possession,  it  was  in  reality  no  adverse  possession  that  the  legal  estate  could 
never  have  been  set  up  against  those  parties  who  had,  after  the  conveyance 
of  the  equiuble  estate,  entitled  themselves  to  the  legal  esute.  (Scotiy. 
Scott,  4  H.  L.  C.  1085.  See  Earl  rf Matufield  v.  OgU,  24  Law  J.,  Cbanc. 
700;  1  Jur.,  N.  8.  414.) 

In  1824,  A.,  and  B.  as  his  surety,  covenanted  to  paj  an  annuity  for  ninety 
years,  and  A.  granted  lands  to  which  he  was  entitled  in  remainder  expectant 
upon  the  decease  of  the  survivor  of  two  tenants  for  life  to  a  trustee  for  500 
years,  upon  trust,  in  case  the  annuity  should  be  in  arrear  for  a  month,  and 
either  before  or  after  the  decease  of  the  surviving  tenant  for  life,  to  sell  for  ^ .  , 

the  purpose  of  raising  the  arrears  of  the  annuity  and  securing  future  pay- 
ments.  B.  became  a  bankrupt  in  1827,  A.  in  1829.  The  last  payment  m 
respect  of  the  annuity  was  made  in  1831.  Upon  a  bill  filed  by  the  annui- 
tant, in  1854,  one  of  the  life  esutes  still  subsisting:  it  was  held,  that  the 
plaintiff  was  entitled  to  have  the  lands  sold  for  the  residue  of  the  term  accord- 
ing to  the  trusu,  and  to  payment  of  all  arrears.  (Snow  v.  Booth,  2  Kay  &  J. 
182;  2  Jur.,  N.  8.  244.) 

The  25th  section,  providing  for  express  trusts,  renders  lapse  of  time  un- 
important in  all  cases  within  the  section,  that  is,  between  the  attw  que  trust 
and  his  trustee,  until  the  trust  is  disturbed,  and  that  disturbance  can  only 
be  effected  by  such  a  denial  of  the  trust  as  takes  place  when  the  trustee 
sells  to  a  third  party  for  valuable  consideration  the  property  so  held  by  him 
in  trust.  (Late  v.  BagweU,  4  Dm.  &  War.  398.)  The  Statute  of  Limita- 
tions was  held  not  to  apply  where  the  right  of  the  plaintiffs  did  not  accrue 
until  the  year  1820,  upon  the  death  of  their  father,  and  they  filed  their  bill 
in  1887,  at  the  same  time  satisfactorily  accounting  for  the  intermediate 
delay.  Sir  JS.  Sugden,  K  C,  said,  unless  a  man  is  a  mere  trustee  upon  ex- 
{»rcss  trusts  time  will  run  from  the  conveyance,  but  that  a  party  entitled  in 
remainder  cannot  be  held  bound  by  the  25th  section  of  the  statute,  before 
the  period  when  his  right  to  the  possession  accrues.  (TViompfon  v.  iSSnpfon, 
1  Dm.  &  War.  459,  see  p.  489.) 

A  conveyance  of  real  estate  to  tmstees  upon  trust,  in  the  first  place,  to 
secure  payment  of  an  annuity,  is  within  this  section.    An  owner  of  a  rever* 
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•Z  S^  ^  Will.  4,   siooary  interest  in  real  estates,  for  the  purpose  of  better  securinff  an  annatty, 
e.  27|  f.  25.      granted  the  estates  to  trustees  upon  trust,  to  permit  him  to  hold  and  enjoy 

the  same  until  default  should  be  made  in  payment  of  the  annuity  ;  and  in 

case  of  default,  upon  trust  to  sell  the  estates,  and  after  payment  of  the  costs 
attending  the  sale,  to  pay  the  arrears  of  the  annuity,  and  invest  the  residue 
to  meet  the  growing  payments  of  the  annuity,  and  subject  thereto  in  trust 
for  the  grantor,  his  executors,  administrators,  and  assigns  absolutely :  it 
was  held,  that  an  express  trust  was  created  for  the  benefit  of  the  annuitant 
within  this  section,  and  that  he  was  entitled  to  recover  the  whole  of  the 
arrears  of  the  annuity  as  against  the  grantor  and  the  subsequent  incum- 
brancers, and  was  not  limited  to  six  years  by  the  42nd  section  of  this  act. 
{LewU  V.  Dmcombe,  7  Jur.,  N.  S.  695 ;  30  L.  J.,  Chan.  732,  867 ;  9  W.  R. 
446.     See  Round  v.  Bell,  30  Beav.  121.) 

The  relation  of  trustee  and  c€$hU  que  trust  must  be  clearly  constituted  to 
bring  a  case  within  this  section.  {Law  v.  Bagwellf  4  Dru.  &  War.  398.)  A 
testamentary  guardian  is  a  trustee,  and  therefore  the  statute,  is  not  appli« 
cable  to  accounts  as  between  him  and  his  ward.  (Matthews  v.  Brise,  14 
Beav.  341.)  Under  a  marriage  settlement  a  term  of  years  was  vested  in 
trustees  for  raiting  10,000/.  for  the  younger  children  of  the  marriage,  and 
subject  thereto  the  estates  were  limited  to  the  first  and  other  sons  in  tail 
male.  Much  more  than  six  years  after  the  10,0001.  ought  to  have  been 
raised  and  paid,  the  younger  children  filed  a  bill  to  have  that  sum  raised. 
It  was  held,  that  the  relation  of  trustee  and  cestui  que  trust  existed  between 
the  parties,  and  that  the  plaintifi^s  claim  was  not  barred  by  the  40th  section 
of  this  act.  (  Young  v.  Lord  Waterpark,  1 3  Sim.  204 ;  affirmed  by  Lord  Lynd^ 
hurst,  C,  10  Jur.  1  ;  15  L.  J.,  Ch.  63.) 

On  25th  June,  1814,  Sir  George  Bowyer  granted  six  annuities,  payable 
out  of  his  life  interest  in  real  estate.  On  the  28tli  June,  1814,  he  ap- 
pointed receivers  of  the  estate,  and  directed  them  to  apply  the  rents  in 
payment  of  such  annuities,  and  of  any  other  annuities  he  might  thereafter 
grant.  By  deed  of  the  same  date  he  vested  his  life  estate  in  a  trustee  upon 
trust,  if  default  should  be  made  in  payment  of  any  of  the  annuities,  or  of  any 
other  annuities  to  be  granted  by  him,  to  sell  the  real  estate,  and  to  apply  the 
proceeds  in  payment  of  such  annuities.  On  the  80th  August,  1814,  he 
granted  three  other  annuities  charged  on  the  same  estate ;  and  on  the  same 
day  he  executed  a  deed,  directing  the  receivers  and  trustee  to  pay  the  nine 
annuities.  Notice  of  the  last-mentioned  deed  was  served  on  the  receivers 
and  trustee  immediately  after  its  execution.  The  rents  of  the  estate  were 
received  by  one  of  the  receivers,  and  applied  in  payment  of  the  firat  six 
annuities,  but  they  were  insufficient  to  pay  the  three  latter  annuities,  and 
for  forty  years  no  payment  had  been  made  in  respect  of  these  three  annuities. 
On  a  bill  filed  in  1855,  by  persons  interested  in  those  three  annuities,  it  was 
held,  (per  Turner,  L.  J.,  confirming  the  decision  of  Romilly,  M.  R.,  23  Beav. 
609 ;  3  Jur.,  N.  S.  968,  sed  dubitante  Knight  Bruce,  L.  J.,)  that  the  deed  of 
direction  made  the  receivers  and  the  trustee  express  trustees  for  the  three 
annuitants,  subject  to  the  rights  of  the  six  annuitants.  (Knight  v.  Bowyer, 
2  De  G.  &  J.  421  ;  4  Jur.,  N.  S.  569 ;  28  L.  J.,  Chan.  521.)  And  that  in 
cases  of  express  trust,  the  Statute  of  Limitations  is  no  bar  to  a  demand  of 
a  cestui  que  trust,  though  the  other  cestuis  que  trust  have  for  more  than 
twenty  years  received  from  the  trustee  the  whole  of  the  rents  to  the  exclu- 
sion of  the  claimant.    (Knight  v.  Bowyer,  2  De  G.  &  J.  421.) 

A  renewable  leasehold  for  lives  was  vestecl  in  A.  in  trust  for  B.  for  life, 
with  remainders  in  the  events  that  happened  to  C.  and  his  heirs.  After- 
wards, on  the  marriage  of  B.,  a  settlement  was  made  (on  the  construction  of 
which  it  was  doubtful  whether  the  leasehold  passed)  on  B.  for  life,  remain- 
der to  the  sons  of  that  marriage  in  tail,  under  which  D.  would  be  entitled. 
The  lease  still  being  subsisting  in  A.,  B.  took  a  renewal  in  his  own  name, 
without  noticing  the  trusts,  and  after  the  death  of  B.  D.  entered  and  took  a 
renewal  in  his  own  name,  and  the  property  continued  to  be  enjoyed  by  him 
and  those  claiming  under  him  for  a  time  much  beyond  the  period  of  limi- 
tation, and  more  than  twenty  years  before  the  commencement  of  a  suit  by 
those  claiming  under  C.    D,,  on  bis  marriage,  assigned  the  leasehold  to 
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trustees  of  his  marriage  settlement,  and  they  were  enjoyed  accordingly  until    S  4"  4  fHll,  4, 

the  filing  of  the  bill.    The  transactions  relating  to  the  deed  on  the  con-      e.  27,  f.  25. 

struction  of  which  the  doubts  arose  took  place  sixty-two  years  before  the 

filing  of  the  bill,  which  was  not  filed  till  after  all  the  persons  who  could  have 

•explained  those  transactions  were  dead ;  there  was  much  ground  for  be- 

lieTing  that  the  parties  had  intended  the  deed  to  include  the  leaseholds : 

it  was  held,  firstly,  that  assuming  the  possession  of  D.  and  those  claiming 

under  him  to  have  been  originally  wrongful,  he  and  they  were  not  express 

trustees  within  the  2dth  section  of  the  Statute  of  Limitations,  and  might  set 

up  the  statute  as  a  bar.     Secondly,  that  even  if  there  had  been  an  express 

trust  those  claiming  under  the  settlement  by  D.  could,  as  purchasers,  set  up 

the  statute.    (Petre  v.  Petre,  1  Drew.  371.) 

By  settlement  of  1786,  lands  were  conveyed  to  trustees  upon  trust  to  raise 
«>00/.  for  the  issue  of  the  marriage,  and  subject  thereto  for  the  husband  and 
his  heirs.  In  1792,  the  husband  and  the  trustees  joined  in  demising  the 
lands  to  B.,  in  consideration  of  a  sum  of  money  paid  to  the  husband,  and  a 
bond  for  500/.  given  by  B.  to  the  trustees ;  and  it  was  declared  that  B. 
should  not  be  liable  to  be  sued  for  the  560/.  until  the  trust  vested  in  the 
trustees  relative  to  the  500/.  should  be  executed  or  spent,  pursuant  to  the 
settlement  of  1786,  without  afi*ecting  or  in  any  way  charging  or  incumbering 
the  lands  in  the  hands  of  B.,  his  heirs  or  assigns,  or  until  the  husband  or 
his  heirs  should  otherwise  discharge  and  exonerate  the  lands  from  the 
said  sum  of  500/.  There  was  issue  of  the  marriage  one  child  only,  a  daugh- 
ter, who  married  J.  S.,  and  died ;  and  J.  S.  became  entitled  to  the  500/. 
The  trustees  entered  judgment  on  the  bond  against  B.,  and  in  1812  assigned 
it  to  J.  S.  No  part  of  the  principal  or  interest  of  the  500/.  had  been  paid, 
or  acknowledgment  given,  since  1812 :  it  was  held,  that  the  demand  of 
J.  S.  to  the  500/.  was  not  barred  by  the  Statute  of  Limitations.  The  as- 
signment of  the  judgment  in  1812  to  J.  S.,  being  a  transaction  to  which 
the  trustee  and  himself  alone  were  parties,  merely  substituted  him  in  the 
place  of  the  trustee,  and  did  not  discharge  the  estate  from  the  original 
trust,  or  vary  the  rights  of  the  parties  to  the  500/.  The  trust  created  by 
the  settlement  of  1786  for  raising  the  500/.,  is  an  express  trust,  and  within 
this  section.     {Blair  v.  Nugenty  3  Jones  &  L.  660,  661.) 

Trustees  had  by  mistake  paid  to  one  of  the  cestuh  que  trust  a  portion  of 
the  trust  funds,  to  which  he  was  not  entitled.  In  a  suit  by  another  party 
interested  against  the  cestui  que  trust  to  make  him  refund,  it  was  held,  that 
the  Statute  of  Limitations  was  inapplicable :  that  he  was  bound  to  repay, 
though  more  than  six  years  had  elapsed,  and  that  all  his  interest  in  the 
trust  fund  was  liable  to  make  good  the  amount.  {Harris  v.  Harris,  29  Beav. 
110) 

Where  a  testator  in  the  introductory  part  of  his  will  directed  all  his  just  What  are  trusts 
debts  to  be  paid,  and  then  devised  his  lands,  subject  to  the  payment  thereof,  '^**^"  '***• 
to  trustees  upon  trust  for  otlier  persons  in  succession,  it  was  held  that  a  ••«»>«>• 
trust  was   created  for  the  payment  of  the  testator's  debts,  and  that  the 
right  of  a  judgment  creditor  was  not  affected  by  the  40th  section  of  this 
statute,  but  it  was  taken  out  of  it  by  the  saving  of  this  section.    This  case 
appears  to  have  been  decided  expressly  on  the  ground  that  the  estate  was 
vested  in  trustees,  and  that  on  the  whole  construction  of  the  will  the  pay- 
ment of  the  debts  was  part  of  the  trusts  to  be  performed.    {Hunt  v.  Bateman, 
10  Ir.  Eq.  R.  860.     See  Dillon  v.  Cruise,3  Ir.  Eq.  R.  70.) 

Brady f  L.  C,  could  not  find  any  satisfactory  authority  for  the  position 
that  a  devise  to  a  party  intended  to  take  beneficially,  subject  to  the  debts  of 
the  devisor,  without  more,  constitutes  that  description  of  trust  which  would 
warrant  him  in  holding  that,  as  between  the  creditors  and  the  devisee,  the 
relation  of  cestui  que  trust  and  trustee  is  so  established  as  to  except  the 
charge  from  the  operation  of  the  40th  section  of  the  3  &  4  Will.  4v  c.  27. 
Therefore  he  held  that  a  devise  of  lands  to  A.  for  life,  subject  to  all  the 
testator's  just  debts,  &c.,  with  a  bequest  of  personalty,  the  better  to  enable 
the  devisee  to  pay  the  testator's  debts,  &c.,  did  not  prevent  a  judgment  debt 
of  the  testator  from  being  barred  by  the  40th  section,  nor  create  a  trust  within 
the  25th  section.    {Dundas  v.  Blake,  11  Ir.  Eq.  R.  138.) 
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8^4  WilL  4,       Where  an  annuity  is  given  by  will,  and  the  real  estate  of  the  testator  is 
e.  27,  s.  25.      charged  with  the  payment  of  it,  and  then  the  estate  is  simply  devised  chai^ged 

with  the  payment  of  the  annuity,  Wigramt  V.  C,  was  of  opinion,  that  it  is 

not  the  case  of  an  express  trust  within  the  25th  section  of  the  statute,  and 
that  only  six  years'  arrears  of  the  annuity  can  be  recovered.  (Frtmcis  v. 
Graver,  5  Hare,  39.) 

It  has  been  held  in  Ireland  that  the  subjects  of  the  40th  and  25th  sec- 
tions are  quite  different ;  that  of  the  40th  being  money,  and  that  of  the 
other  land  or  rents,  in  which  it  is  impossible,  from  the  interpretation  clause, 
to  comprise  a  gross  sum  of  money  charged  on  the  estate.  Therefore  where 
lands  were  devised  charged  with  the  payment  of  a  legacy,  the  trust, 
although  an  express  me^  was  held  to  be  within  the  40th  section  and  not 
within  this  25th  section  of  the  act.  (JTnox  v.  KeUy,  6  Ir.  Eq.  R.  279.) 
And  a  trust  in  a  will  for  the  payment  of  debts,  although  an  express  trus^ 
does  not  fedl  within  the  25th  section.    ( Ycmng  v.  WiUen,  10  Ir.  Eq.  R.  10.) 

A  testator,  who  died  in  1795,  devised  his  real  estates  to  trustees  to  eell, 
and  out  of  the  interest  of  the  proceeds,  and  out  of  the  renu  of  the  esutes, 
until  they  should  be  sold,  to  pay  certain  annuities.  No  payment  had  been 
made  in  respect  of  any  of  the  annuities  for  more  than  twenty  years  before 
the  bill  was  filed  in  1837  for  executing  the  trusts  of  the  wiU,  and  for  raising 
the  arrears  of  the  annuities  by  sale  of  the  testator's  real  estates.  The  trus- 
tees had  entered  into  possession  of  the  estates  on  tffe  tesutor's  death,  and 
the  surviving  trustee  continued  in  possession  until  about  eleven  years  prior 
to  the  filing  of  the  bilL  The  defendant  relied  on  the  42nd  and  40th  sections 
of  this  act,  and  Sheppard  v.  Duke,  9  Sim.  567.  But  the  court  held,  that 
the  plaintiff's  right  to  the  annuities  was  not  barred  by  this  statute,  for  the 
trustees  were  trustees  to  pay  the  annuities,  apd  their  possession  of  the  estates, 
out  of  which  the  annuities  were  directed  to  be  paid,  continued  down  to  the 
year  1826;  therefore  it  was  plain  that  the  objection  to  the  bill  founded  on 
the  Statute  of  Limitations  could  not  be  supported.  {Ward  v.  Arch,  12  Sim. 
472.    See  Grngk^.  Bult,  16  Sim.  323.) 

The  common  lien  of  the  vendor  of  an  estate  is  not  an  express  trust  within 
this  section,  to  which  in  the  absence  of  special  circumstances  no  length  of 
time  is  a  bar,  the  40th  section  of  that  act  having  made  twenty  years  a  bar 
to  every  lien  upon  land.  The  right  of  the  vendor  to  recover  the  purchase- 
money,  as  a  lien  or  charge  upon  the  land,  is  not  preserved  by  the  existence 
of  a  suit  by  the  creditors  of  the  devisor  of  the  estate,  under  whose  will  the 
4ale  took  place,  for  the  administration  of  his  estate ;  nor  by  suits  b^  the 
residuary  devisees  and  legatees  of  the  purchaser  for  the  administrauon  of 
his  esute.    (  Tqft  v.  Stepiinsom,  7  Hare,  1 ;  1  De  O.,  M.  &  G.  28.) 

A  testator,  who  died  in  1823,  directed  the  trustees  of  his  will  to  raise  a 
legacy  by  sale  of  his  real  estate  :  it  was  held,  that  the  legatee  was  not 
barred  by  the  42nd  section  of  this  statute,  from  claiming  interest  on  the 
legacy  from  the  end  of  the  first  year  after  the  testator's  death.  (Oough  v. 
BuU,  16  Sim.  323.     See  Obee  v.  Buhop,  1  De  G.,  F.  &  J.  137.) 

Where  a  trustee  lends  out  trust  money  in  breach  of  the  trust,  and  the 
borrower  with  notice  of  the  trust  applies  die  money  to  his  own  use,  he  can- 
not be  permitted  to  separate  the  loan  from  the  trust,  and  insist  that  the  loan 
being  barred  by  the  statute  the  trust  is  barred  also.  {Ernest  v.  Cro^sdiU,  6 
Jur.,  N.  S.  740.)  Even  where  the  Statute  of  Limitations  does  not  apply, 
the  court  will  not  entertain  a  suit  by  a  cestui  que  trust  instituted  for  the 
purpose  of  challenging  the  accounts  settled  by  his  trustees,  when  the 
accounts  and  matters  had  been  investigated  twenty  years  before,  and  he 
had  every  opportunity  of  going  into  them.  Lapse  of  time  alone  will  be 
sufficient  bar  to  such  a  suit.  {Bright  v.  Legertm,  6  Jur.,  N.  S.  1179, 
affirmed  on  appeal,  8  W.  R.  678.) 
Trasts  for  chari-  Trusts  in  flavour  of  charities  are  equally  with  other  trusts  within  this 
^i*^*'  section.    The  testator  devised  lands  to  trustees  and  their  heirs  upon  trust, 

to  grant  and  convey  the  same  to  the  use  of  J.  W.  for  life,  subject  neverthe- 
less to  and  charged  with  four  annuities,  to  commence  upon  the  death  of  X.; 
three  of  which  were  to  be  paid  to  three  different  charitable  institutions, 
(two  of  them  being  corporate  bodies,)  and  the  fourti^  to  the  poor  of  the 
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parish  ;  and  after  the  death  of  J.  W.,  subject  to  the  annuities,  to  the  use  of    Z  8f  ^  WilU  4, 

nis  first  and  other  sons  in  tail ;  and  he  directed  the  said  several  annuities  to      e,  27*  «>  25. 

be  paid  (not  sajring  by  whom)  on  the  days  therein  mentioned ;  and  expressly   ■ 

charged  his  estate  with  the  same.    X.  died  more  than  twenty  years  before 

the  filing  of  the  bill  to  establish  the  charitable  devises,  and  no  payment  or 

other  satisfaction  was  ever  made  on  foot  of  tiie  annuities.    No  conveyance 

had  been  executed  by  the  trustees  t  but  J.  W.  had,  since  the  death  of  the 

testator,  been  in  possession  of  the  estates,  and  he  and  his  eldest  son  sufiered 

a  recovery  and  resettled  them :  it  was  held,  that  the  right  to  recover  the 

annuities  was  not  barred  by  this  statute,  the  trust  for  the  charities  being  an 

express  one,  within  the  meaning  of  the  25th  section  of  this  act.    At  the 

conclusion  of  his  judgment  Sir  E.  Sugden,  L.  C,  said,  it  is  not  a  case  in 

which  annuities  were  given  to  trustees  for  the  charities;  and  the  estate 

itself,  subject  to  the  annuities,  was  g^iven  to  other  persons  beneficially.     If 

the  case  should  arise,  it  may  be  found  more  difficult  to  relieve  the  charities 

in  this  court,  when  time  has  operated  against  the  trustees  of  the  charities 

as  a  legal  bar.    ( The  Commsrioners  </  Uhmaticm  v.  Wyhranlit  2  Jones  &  L. 

182.     See  anU,  pp.  138,  139.) 

If  trustees  in  whom  land  is  vested  for  charitable  purposes  convey  the 
land  to  a  purchaser  for  valuable  consideration,  as  between  themselves  and 
their  cnttd  que  truet  no  time  creates  a  bar.  The  trustees  and  their  eettuit 
que  trust  are  barred  from  instituting  any  proceedings  in  their  own  names  to 
recover  the  land  from  a  purchaser  when  twenty  years  have  elapsed  from  the 
conveyance,  subject  to  the  exception  contained  in  the  clause  which  saves 
rights  pending  disabilities.  (Attorney- General  v.  Magdalen  College,  Oxford, 
18  Beav.  223;  18  Jur.  263  ;  23  Law  J.,  Chan.  8i4.} 

Charities  are  trusts,  and  are  as  sucli  within  the  operation  of  this  section. 
Where  the  attorney-general,  having  no  independent  rights  of  his  own, 
stands  only  in  the  same  situation  as  those  who  are  entitled  to  the  benefit  of 
a  charity,  if  they  are  barred  bv  lapse  of  time,  he  is  equally  barred.  Lands 
were  given  for  the  benefit  of  the  poor  of  two  parishes,  and  were  placed 
under  the  management  of  the  rectors  and  churchwardens  of  the  two  parishes, 
who,  with  the  consent  of  the  vestries,  mi^ht  lease  them  for  ever  to  a  college 
subject  to  a  fixed  rent-charge.  Above  sixty  years  after  this  lease  (the  fair- 
ness of  whicfa^at  the  time  of  its  execution  was  not  impeached)  the  attorney- 
general  filed  an  information  against  the  lessees,  praying  that  it  might  be 
cancelled :  it  was  held,  that  the  real  plaintiffs  in  the  suit  were  the  poor  of 
the  two  parishes,  that  they  were  in  the  situation  of  a  cestui  que  tntstt  that 
the  suit  by  information  of  the  attorney-general  (who  had  no  independent 
rights)  was  a  suit  by  them,  that  they  could  not  maintain  such  a  suit  unless 
against  their  trustees,  except  within  twenty  years ;  that  it  was  not  such  a 
suit,  but  was  a  suit  against  purchasers  for  value,  and  therefore  that  it  was 
barred.  (St.  Mary  Magdalen,  Oxford  v.  Attorney- General,  6  H.  L.  C.  189 ; 
3  Jur.,  N.  S.  675 ;  26  Law  J.,  Chan.  620.) 

The  decision  in  this  case  was  held  to  govern  a  case  where  charity  land 
had  not  been  aliened  in  fee,  but  had  been  held  under  a  lease  for  500  years 
at  a  rent  which  had  been  regularly  paid.  (Attorney-General  v.  Davey,  4 
De  G.  &  J.  136;  19  Beav.  521 ;  Attorney- General  v.  Payne,  27  Beav.  168.) 

An  ejectment  bill,  filed  in  1842,  stated  that  the  plaintiff's  alleged  right 
to  the  land  accrued  in  1812;  that  a  bill  had  been  filed  in  1824  to  recover 
the  property ;  and  that  an  ejectment  had  been  brought  in  1832,  which  was 
atayed  until  the  plaintiff  had  paid  the  costs  of  a  former  ejectment ;  but  it 
did  not  state  the  result  of  the  suit  or  action :  it  was  held,  that  it  must  be 
inferred  that  they  had  failed,  and  that  they  did  not  prevent  the  operation  of 
the  Statute  of  Limitations.    {Banpton  v.  Birchall,  5  Beav.  67.) 

In  the  case  of  a  direct  or  express  trust,  as  where  an  estate  is  conveyed  to  Time  no  bar  bo- 
the  use  of  A.  and  his  heirs  in  trust  for  B.  and  his  heirs,  no  time,  as  between  *^**°  *™*Sn5L^ 
the  trustee  and  eettui  que  trusty  can  operate  as  a  bar  to  the  equitable  right  ^^ 

of  the  latter;  (Barnard,  C.  R.  449;  Toumshend  v.  Townshend,  1  Br.  C.  C. 
551.  See  Lewin  on  Trusts,  pp.  560 — 566, 4th  ed. ; )  for  between  him  and  his 
trustee  there  is  no  adverse  possession.  Where  there  is  a  trust  created  by 
the  act  of  the  parties,  no  time  will  be  a  bar,  for  the  possession  of  the  trustees 
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3  4"  4  ff^ili'  4,    18  the  possession  of  the  cetiui  que  trust,  and  if  the  only  circumstance  is  that 
c.  27,  «.  25.       he  does  not  perform  his  trust,  his  possession  operates  nothing  as  a  bar, 

•" because  his  possession  is  according  to  his  title ;  but  where  a  person  is  in 

possession  by  virtue  of  a  fraud,  he  is  not  a  trustee  in  the  ordinary  sense  of 
the  word,  and  he  does  not  become  so  until  he  is  declared  to  be  a  trustee  by 
a  decree  of  a  court  of  equity ;  in  these  cases,  time  begins  to  run  at  theperiod 
when  the  fraud  is  discovered.  {Hovenden  v.  Lord  Anntiley,  2  Sch.  &  Le£  633.) 
^ntil  the  fraud  is  discovered  the  time  does  not  operate ;  but  the  fraud  ia 
considered  to  be  discovered  at  the  time  when  such  reasonable  nptice  of  what 
has  happened  has  been  given  to  the  person'injured,  as  to  roalce  it  his  duty, 
if  he  intend  to  seek  redress,  to  make  inquiry,  and  to  ascertain  tbe  circum- 
stances  of  the  case.  {Marquis  Clanricarde  v.  Hentiing,  SO  Beav.  180.)  Be- 
tween cestui  que  trust  and  trustee  no  lapse  of  time  will  preclude  the  account 
from  the  commencement  of  the  trust,  in  a  case  in  which  the  relation  of 
trustee  and  cestui  que  trust  continues,  the  transactions  between  them  are 
not  closed,  and  the  delay  of  the  claim  is  attributable  to  the  trustee  not 
having  given  to  the  cestui  que  trust  that  information  to  which  he  was  en- 
titled, and  accounted  with  him  in  such  manner  as  he  ought.  (  Wedderbum 
y.  Wedderbum,^  M.  &  Cr.  41 ;  3  Keen,  722.)  But  time  may  be  a  bar 
where  there  has  been  a  direct  and  independent  dealing  between  the  trustees 
and  the  cestui  que  trust  after  the  relation  has  terminated.  (  Wedderbnm  v. 
Wedderburny  2  Keen,  749.)  A  suit  to  make  an  executor  account  for  a  sum 
of  money  which  had  been  bequeathed  to  him  by  his  testator  upon  certain 
trusts,  and  which  had  been  severed  by  the  executor  from  the  testator's  per- 
sonal estate,  and  the  interest  of  which  had,  for  a  time,  been  applied  upon 
the  trusts  of  the  will,  is  not  a  suit  to  recover  a  legacy  within  the  meaning 
of  the  40th  section  of  this  act.  The  fund  ceased  to  bear  die  character  of  a 
legacy  as  soon  as  it  assumed  the  character  of  a  trust  fund.  The  suit,  there- 
fore, was  considered  not  as  a  suit  for  a  legacy,  but  as  a  suit  to  compel  a 
party  to  account  for  a  breach  of  trust,  and  it  is  clear,  therefore,  that  it  is  not 
within  the  terms  of  that  section.  {Philippo  v.  Mnnmngs^  2  M.  &  Cr.  309.) 
Where  there  is  no  doubt  as  to  the  origin  and  existence  of  a  trust  in  respect 
of  property,  of  which,  for  a  long  series  of  years,  the  trustees  have  been  in 
the  beneficial  enjoyment,  lapse  of  time  is  no  bar  to  the  recovery  of  the  pro- 
perty by  the  cestui  que  trust ;  but  where  any  doubt  exists,  and  it  is  possible 
to  reconcile  such  enjoyment  with  the  facts  of  the  case,  the  utmost  regard  is 
then  to  be  paid  to  the  length  of  time  during  which  there  has  been  an  enjoy- 
ment of  the  property  inconsistent  with  the  supposed  trust.  {Jttomep^ 
General  v.  Fishmongers*  Company,  5  Jurist,  693;  6  M.  &  Cr.  16.)  But  the 
rule  that  a  trust  is  not  barred  by  length  of  time  applies  only  as  between 
cestui  que  trust  and  trustee,  and  not  between  cestui  que  trust  and  trustee  on 
one  side,  and  strangers  on  the  other ;  for  that  would  be  to  make  the  statute 
of  no  force  at  all,  because  there  is  hardly  an  estate  of  consequence  without 
such  a  trust,  and  so  the  act  would  never  take  place.  Therefore,  where  a 
cestui  que  trust  and  his  trustee  have  been  both  out  of  possession  for  the  time 
limited,  the  party  in  possession  has  a  good  bar  against  both.  (Per  Lord 
Nardwicke  in  Llewellyn  v.  Mackworth,  Barnard,  C.  R.  445 ;  15  Vin.  Abr. 
125,  n.  to  pi.  1 ;  and  see  Toumshend  v.  Toumshend,  1  Br.  C.  C.  550;  Clay  v. 
Clay,  3  Br.  C.  C.  639,  n. ;  Ambl.  645  ;  Hercy  v.  Ballard,  4  Br.  C.  C.  469 ; 
Harmood  v.  Oglander,  6  Yes.  199  ;  8  Yes.  106 :  Hovenden  v.  Lord  Anmesley^ 
2  Sch.  &  Lef.  629  ;  Sugd.  V.  &  P.  610—612,  11th  ed.)  Where  the  whole 
rents  have  been  received  by  some  tenants  in  common,  not  under  the  trustees, 
but  in  opposition  to  their  claim,  those  who  have  received  the  whole  rents  in 
spite  of  the  trustees  will  acquire  a  title  against  the  claim  of  another  tenant 
in  common  who  had  been  out  of  such  receipt.  {Burroughs  v.  M'Creight,  1 
Jones  &  L.  290.  See  ante,  p.  192.)  A  conveyance  of  the  legal  estate  by 
the  trustee,  or  as  Lord  Hardu/icke  seems  to  have  thought,  (1  Yes.  sen. 
435,  536,)  a  dissekin  or  actual  ouster  of  the  trustee  by  the  cestui  que  trust f 
may  indeed  be  presumed  from  length  of  possession,  or  under  particular  cir- 
cumstances ;  but  time  alone  does  not  destroy  the  interest  of  the  trustee. 
Where  estates  were  devised  to  trustees  upon  trust  to  sell  and  to  pay  debts, 
and  subject  thereto  for  the  testator's  infant  children,  and  the  surviving 
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trustee  retained  possession  of  one  of  the  estates  in  satisfaction  of  debts    Z  ^  ^  Will.  4, 
which  he  alleged  himseff  to  have  paid,  the  testator  heing  insolvent :  on  a      c.  27,  «.  25. 

biU  for  an  account  and  conveyance  of  the  estate,  by  one  of  the  children  and  — ~- 

the  representatives  of  another  child,  forty.fi  ve  years  after  the  testator^s 
death,  stating  that  they  had  recently  discovered  the  facts,  special  inquiries 
were  directed  to  ascertain  whether  thev  had  any  notice  of  the  circumstances, 
whether  they  had  in  any  manner  released,  and  whether  the  trustee  had 
advanced  money  to  the  amount  of  the  value  of  the  estate.  {Chalmer  v. 
Bradley^  1  Jac.  &  Walk.  51,  where  numerous  cases  on  this  subject  are 
eited.)  In  one  case  the  purchase  of  trust  property  by  trustees  for  their 
own  benefit  was  set  aside,  after  a  considerable  lapse  of  time  and  several 
assignments.  (AUorney- General  v.  Lord  Dudley,  Coop.  C.  C.  146.)  But 
in  another  case,  a  bill  to  set  aside  a  purchase  by  a  trustee  for  himself  and 
his  children  was  dismissed,  merely  on  the  ground  of  the  lapse  of  eighteen 
years.  {Gregory  v.  Gregory ,  Coop.  C.  C.  201.  See  Champion  v.  Rigby,  1 
Koss.  &  M.  539 ;  Lewin  on  Trusts,  p.  844,  4th  ed.) 

In  general  the  possession  of  the  cestui  que  trust  is  not  adverse  against  the  Pociettton  of 
trustee,  unless  the  former  has  denied  the  title  of  the  trustee.  In  the  case  of  a  cestui  que  trust 
strict  trustee,  it  is  his  duty  to  take  care  of  the  interest  of  his  cestui  que  trust,  J'®*  jfJ*"*  ** 
and  he  is  not  permitted  to  do  anything  adverse  to  it;  a  tenant  also  has  a 
duty  to  preserve  the  interests  of  his  landlord ;  and  many  acts  therefore  of  a 
trustee  and  a  tenant,  which  if  done  by  a  stranger  would  be  acts  of  adverse 
possession,  will  not  be  so  in  them,  from  its  being  their  duty  to  abstain  from 
them.  {Per  Lord  Eldon,  2  Jac.  &  W.  190.)  For  where  a  person  has  conveyed 
a  legal  estate  in  land  to  a  trustee  for  himself  for  any  particular  purpose,  and 
continues  to  hold  the  possession,  he  becomes  tenant  at  will  to  such  trustee, 
and  his  possession  not  being  adverse  to  the  title  of  the  trustee,  the  Statute 
of  Limitations  will  not  operate.  Where  an  estate  was  conveyed  by  a  tenant 
for  life  and  remainderman  to  the  use  of  trustees  in  trust  to  sell  it,  with  the 
consent  of  the  parties  interested,  and  to  invest  the  purchase-money  in  other 
lands  to  be  settled  to  different  uses,  with  a  proviso  that  till  such  sale  the 
rents  should  be  received  by  such  persons  as  would  have  been  entitled  thereto 
under  a  former  settlement :  it  was  held,  that  the  possession  and  receipt  of  the 
rents  by  the  tenant  for  life  for  above  twenty  years  after  the  creation  of  the 
trust,  consistent  with  the  terms  of  the  deed  and  the  object  of  the  trust, 
without  any  interference  of  the  trustees,  did  not  show  his  possession  to  be 
adverse  to  their  title,  so  as  to  bar  their  ejectment  against  his  grantees,  such 
possession  being  consistent  with  and  secured  to  him  by  the  deed  of  trust. 
A  presumption  of  a  reconveyance  from  trustees  is  always  made  in  favour 
of  the  ponession  of  those  who  are  rightfully  entitled  to  it,  and  to  invest 
that  possession  with  a  legal  title ;  but  such  a  presumption  is  not  warranted 
where  the  possession  of  the  party  was  all  along  consistent  with  the  deed  and 
the  title  of  the  trustees.  ( Keene  v.  Deardon,  8  East,  248.  See  Smith  d.  Den- 
nuon  V.  King,  16  East,  283.)  A  trustee,  whose  duty  it  was  to  sell  certain 
estates,  and  pay  ofi'a  mortgage  and  other  incumbrances  on  them,  and  retain 
a  debt  due  to  himself,  and  until  the  sale  to  keep  down  the  interest  on  the 
charges,  and  pay  the  surplus  over,  but  who  did  not  sell,  but  took  a  transfer 
of  the  mortgage,  and  remained  in  possession  for  twenty- two  years,  during 
the  first  ten  of  which  the  interest  exceeded  the  rents,  was  decreed  to  recon- 
Tey  the  estates.  (Latter  v.  Dashwood,  6  Sim.  462.)  So  where  an  estate  was 
Tested  in  trustees,  and  a  married  woman  who  was  entitled  to  an  equitable 
estate  for  life  joined  with  her  husband  in  conveying  the  estate  to  a  purchaser 
by  deed  and  fine  for  a  valuable  consideration :  it  was  held,  that  the  possession 
of  the  purchaser  was  not  adverse  against  the  trustee  who  had  the  legal  estate, 
and  that  the  statute  did  not  begin  to  run  until  the  determination  of  the  life 
estate.  (Fausset  v.  Carpenter,  5  Bligh,  N.  S.  75 ;  S.  C,  2  Dow  &  Clark,  233. 
See  Carter  v.  Carter,  4  Jur.,  N.  S.  65 ;  27  L.  J.,  Ch.  74,  80,  81.) 

A  fine  levied  by  a  trustee  could  not  prejudice  the  equitable  interest  of  his 
cestui  que  trust,  unless  it  were  levied  to  a  purchaser  without  notice ;  (see  Gilb. 
Ch.  62 ;  Bell  v.  Bell,  1  LI.  &  G.  temp.  Plunket,  59 ;)  and  as  cestui  que  trust, 
entitled  to  the  equitable  inheritance,  is  considered  at  law  merely  as  tenant 
at  will  to  his  trustee,  a  fine  levied  by  him  did  not  divest  or  prejudice  the 
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legal. estate.  (Earl  Ponrfret  y.  Lord  Windtor,  2  Yet.  sen.  472,  481 ;  1  Sand. 
OD  Uses,  291,  3rd  ed.;  5  Cruise,  Dig.  208—213.) 

Where  a  trustee  of  a  term  for  the  payment  of  debts  purchased  the  in- 
heritance from  the  tenant  for  life,  and  had  it  conveyed  to  him  by  fine  and 
feofiinent,  the  circumstance  of  the  purchaser  being  trustee  was  held  not  to 
entitle  the  remainderman  to  an  account  of  rent,  except  from  his  entry  to 
avoid  the  fine,  nor  if  he  neglected  to  claim  for  five  years  did  it  prevent  his 
being  barred.    (Reynolds  v.  Jonei^  2  Sim.  &  Stu.  206.) 

The  following  instances  of  constructive  trusts  may  be  mentioned.  Where 
an  estate  is  subject  to  a  trust  or  equitable  interest,  and  a  person  purchases  it 
for  a  valuable  consideration,  with  notice  of  the  trust  or  equiuble  interest, 
the  estate  will  be  subject  to  it  in  the  hands  of  the  purchaser.  (Saundert  v. 
Dehno,  2  Vem.  271 ;  LangUm  v.  Attrty,  2  Ch.  Rep.  30 ;  DanielU  ▼.  DavUon, 
16  Vet.  249.)  And  diough  a  purchaser  had  not  notice  before  he  paid  his 
money,  yet  if  he  had  notice  before  the  execution  of  his  convmnce,  he  will 
be  bound.  ( tVigg  v.  fFigg,  1  Atk.  384 ;  TourvilU  v.  Naish,  3  P.  Wms.  307.) 
So  a  person  acquiring  an  estate  as  a  mere  voluntary  grantee,  (1  Rep.  121  b; 
Py0  V.  George,  2  Salk.  680,)  or  as  a  devisee,  (Marlow  v.  Smith,  2  P.  Wms. 
200,)  will  take  it  subject  to  every  beneficial  or  equitable  lien. 

It  was  settled  about  six  years  after  the  passing  of  the  Sutute  of  Frauds, 
(29  Car.  2,  c.  3,)  that  where  one  man  advances  the  money  to  purchase  an 
estate,  but  the  purchase  is  made  in  the  name  of  another,  a  trust  arises  for 
him  who  paid  the  money ;  such  a  case  forming  an  exception  to  the  seventh 
section  of  that  statute,  which  requires  all  declarations  of  trust  to  be  in 
writing.  (2  Ventr.  361 ;  Wray  v.  SUeU,  2  Ves.  &  Beames,  390.)  Where 
there  is  a  contract  for  the  purchase  of  an  estate,  whether  freehold  or  copy- 
hold, and  the  purchaser  has  performed  his  part  of  the  contract,  the  vendor, 
from  the  time  he  ought  to  have  conveyed,  becomes,  by  construction  of  a 
court  of  equity,  a  trustee  for  the  purchaser,  that  court  considering  things 
contracted  to  be  done  for  valuable  consideration  as  performed.  (ifmlM  v. 
HinUm,  2  Yes.  sen.  634.) 

The  rule  that  trusts  are  not  within  the  Statute  of  Limitations  was  held 
not  to  apply,  where  a  claim  was  made  after  a  great  length  of  time  against  a 
trustee  by  impUcaHon  of  law  arising  upon  a  doubtful  equity.  ( Townskend  v. 
Towntkeud,  1  Cox,  28.)  Though  no  time  bars  a  direct  trust  as  between 
eettui  qmg  tnut  and  trustee,  a  court  of  equity  will  not  allow  a  man  to  make 
out  a  case  of  constructive  trust  at  any  distance  of  time ;  for  where  the  length 
of  time  would  render  it  extremely  diflioult  to  ascertain  the  true  state  of  the 
fact,  or  where  the  true  state  of  the  fact  is  easily  ascertained,  and  where  relief 
would  originally  have  been  given  upon  the  ground  of  constructive  trust,  it 
is  refused  to  a  party,  who  after  long  acquiescence  comes  into  a  court  of 
equity  to  seek  that  relief.  (Bedford  v.  Wade,  17  Yes.  97 ;  Kx  parte  Hatellj 
8  V.  &  CoU.  622 ;  Bell  v.  Bell,  1  Lloyd  &  G.  temp.  Plunket,  65.  See  Beany 
y.  Bidgard,  cited  4  Br.  C.  C.  188.) 

In  Salter  v.  Cavanagh,  1  Drury  &  Walsh,  668,  it  was  held,  that  where  a 
party  had  been  expressly  named  in  a  will,  his  representatives  were  trustees 
within  this  section ;  and  that  though  a  constructive  trust  would  be  barred 
by  that  statute,  and  might  have  been  barred  previously  to  it  by  length  of 
time,  yet  that  that  only  applied  to  cases  where  the  trust  did  not  arise  on  the 
fsce  of  the  instrument,  but  was  to  be  made  out  by  evidence.  (See  Beetford 
y.  Wade,  17  Yes.  87 ;  Toumekend  v.  Tomnthend,  1  Br.  C.  C.  660;  1  Cox,  28. 
See  Lewin  on  Trusts,  pp.  139—149,  4th  ed.) 


Inesssioffhiud, 
no  time  ihall  nm 
whilst  the  tead 


Fraud. 

26.  In  every  case  of  a  concealed  fraud  the  right  of  any  per- 
son to  hrin^  a  suit  in  equity  for  the  recovery  of  any  land  or 
rent  of  which  he,  or  any  person  through  whom  he  claims,  may 
have  been  deprived  by  such  fraud,  shall  be  deemed  to  have 
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first  accrued  at  and  not  before  the  time  at  which  such  fraud  3^4  wm,  4, 
shall,  or,  with  reasonable  diligence,  might  have  been  first  g»  27»  *-  26. 
known  or  discovered :  provided  that  nothing  in  this  clause  con- 
tained shall  enable  any  owner  of  lands  or  rents  to  have  a  suit  in 
equity  for  the  recovery  of  such  lands  or  rents,  or  for  setting 
aside  any  conveyance  of  such  lands  or  rents,  on  account  of 
fi^ud  aeainst  any  bond  fide  purchaser  for  valuable  considera- 
tion, who  has  not  assisted  in  the  commission  of  such  fraud,  and 
who  at  the  time  that  he  made  the  purchase  did  not  know  and 
had  no  reason  to  believe  that  any  such  fraud  had  been  com- 
mitted (r). 

(r)  This  section  does  not  mean  the  case  of  a  party  entering  wrongAilly 
into  possession,  but  it  applies  to  a  case  of  designed  fraud,  by  which  a  party, 
knowing  the  rightful  owner,  conceals  the  circumstances  giving  the  right,  and 
who  by  means  of  such  concealment  is  enabled^to  CAler  and  hold.  {Petre  v. 
PHrtt  1  Drew.  897  ;  Dean  v.  Thwaite,  21  Beav.  621 ;  Thurtton  v.  Jrutey,  27 
Beav.  SZS;  Sugd.  Stat  p.  9S,  2nd  ed.) 

A  eesiui  que  trutt  of  real  estate  under  a  will  was  discharged,  in  1S25, 
under  the  Insolvent  Act,  but  omitted  the  estate  from  his  schedule.  In  1881 , 
he  became  bankrupt,  and  his  assignee  in  bankruptcy  took  a  conveyance  of 
die  estate  from  the  trustee,  on  trust  for  the  creditors  under  the  bankruptcy : 
it  was  held,  that  it  thereby  became  vested  in  him  upon  an  express  trust, 
viz.,  that  declared  by  the  will,  the  benefit  of  which  belonged  to  the  creditors 
under  the  insolvency ;  and  that,  on  a  bill  being  filed  by  the  assignee  in  in- 
solvency in  185S,  and  that  independently  of  the  question  of  concealed  fraud, 
the  Statute  of  Limitations  affbraed  no  defence  to  the  recovery  of  the  estate  or 
the  mesne  profits.  {Sturgis  v.  Morse,  8  De  O.  &  J.  1 ;  24  6eav.  541.)  The 
assignee  in  bankruptcy  had  entered  into  the  receipt  of  the  rents  with  notice 
of  the  insolvency,  and  had  acted  in  defiance  of  the  title  under  it :  it  was  held 
not  a  case  for  limiting  the  time  within  which  the  account  was  to  be  taken. 

(/ft) 

To  prove  that  a  fraud  was  concealed  within  the  meaning  of  this  section, 
it  is  not  sufficient  to  show  that  the  party  was  in  such  an  imbecile  or  uncul- 
tivated condition  of  mind  that  it  was  scarcely  possible,  though  the  alleged 
fraud  was  bv  an  open  act,  that  he  should  have  discovered  the  fraud,  if  the 
condition  of  bis  mind  was  not  that  of  actual  lunacy ;  for  the  court  cannot 
possibly  estimate  for  this  purpose  the  chance  which  the  state  of  mind  and 
education  of  a  man  may  anord  of  his  making  such  discovery  ,and  is  there- 
fore compelled  to  assume  that  every  one,  not  actually  a  lunatic,  is  compe- 
tent to  judge  of  and  to  obtain  advice  concerning  his  rights,  and  to  assert 
them  if  necessary.  Therefore  a  suit  cannot  be  maintained  in  equity  to 
set  aside  a  compromise  of  an  action  to  recover  large  estates  made  eighty 
years  before,  upon  the  ground  that  the  compromise  was  a  fWiud  upon  the 
plaintiff  in  the  action,  and  that  he  was  a  man  of  such  dull  intellect,  that, 
though  cognisant  of  all  the  facts,  it  was  necessarily  a  concealed  fraud  as  to 
him.    (Manby  v.  Bewieke,  8  Kay  fl^  J.  842.^ 

Though  courts  of  equity^ill  interpose  m  order  to  prevent  those  mischiefs  When  time  ban 
which  would  probably  result  flrom  persons  being  allowed  at  any  distance  of  In  csms  of  frsod. 
time  to  disturb  the  possession  of  another,  or  to  bring  forward  stale  demands ; 
yet  as  its  interference  proceeds  upon  principles  of  conscience,  it  will  not  en- 
courage nor  in  any  manner  protect  the  abuse  of  confidence,  and  therefore  no 
length  of  time  will  bar  a  fraud.  ( 1  Fonbl  Eq.  881 ;  CotteriU  v.  Purehate, 
Forrest,  61 ;  Jlden  v.  Gregory,  2  Eden,  R.  280;  Whalley  v.  Whalley,  1  Mer. 
486 ;  S.  C,  8  Bligh,  1.  As  to  length  of  time  being  no  bar  in  cases  of  fraud, 
see  also  Deloraine  v.  Browne,  8  Br.  C.  C.  6Si;  Smith  v.  aay,  lb.  689,  n.; 
Hercy  v.  Dintooody,  4  Br.  C.  C.  258 ;  2  Ves.  jun.  87 ;  Yafe  v.  Moteley,  5  Ves. 
480 ;  Moih  v.  Atwood,  5  Ves.  845 ;  PurceU  v.  Macnamara,  14  Ves.  91 ;  Beck~ 
ford  V.  fVade,  17  Ves.  87 ;  Hovenden  v.  Lord  Jnnesley,  2  Sch.  &  Lef.  607, 
680 ;  Moore  v.  Blake,  1  Ball  &  B.  62 ;  MedUcoti  v.  (TDonnell,  lb.  156 ;  Gould 
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8^4  mU.  4,  V.  Okenden,  4  Br.  P.  C.  1 98,  Toml.  ed. ;  Morse  v.  Royal,  1 2  Ves.  855 :  Phker-^ 
r.  27,  «.  26.      fir^  v.  Lord  Stanford,  2  Ves.  jun.  272 ;  Byrne  ▼.  Frere,  2  MoUoy,  176 ;  //a^cA 

V.  Hatch,  9  Ves.  292.)   An  agreement  on  settlement  of  family  disputes,  where 

one  party  had  been  guilty  of  gross  fraud  and  concealment  of  the  rights  of 
the  other,  was  set  aside  after  a  great  length  of  time.  (  Gordon  v.  Gordon,  8 
Swanst.  400.) 

An  estate  was  settled  on  husband  and  wife  for  life,  with  a  limitation  to 
their  issue,  and,  in  default,  a  power  of  appointment  was  given  to  the  wife. 
There  was  one  child  only  of  the  marriage,  who  died  an  infant.  The  wife 
survived  her  husband,  and  appointed  the  estate  to  G.  D.  P.,  who  was  the 
releasee  to  uses,  and  had  possession  of  the  settlement.  G.  £>.  P.,  shortly^ 
after  the  wife's  death,  made  a  feoffment,  and  levied  a  fine  with  proclamations. 
After  the  expiration  of  the  five  years,  the  heir  of  the  child  claimed  the  estate, 
insisting  that,  under  the  terms  of  the  settlement,  the  child  took  the  estate  in 
fee,  and  that  the  power  of  appointment  had  never  arisen.  He  filed  a  bill 
against  G.  D.  F.  to  avoid  the  fine,  alleging  that  it  had  been  levied  with  full 
knowledge  of  the  plainiifi's  rights,  ana  with  a  fraudulent  view  to  bar  them. 
It  was  held,  that  the  act  of  G.  D.  F.  did  not  constitute  a  fraud,  that  G.  D.  F. 
stood  in  no  fiduciary  relation  towards  the  plaintiff,  and  the  bill  was  dis> 
missed  with  costs.     {Langley  v.  FUher,  9  Beav.  90;  15  Law  J.,  Chanc.  78.) 

If,  in  leyying  a  fine,  a  direct  fraud  is  practised,  the  Court  of  Chancery 
has  undoubted  jurisdiction  to  give  relief;  but  the  mere  fact  that  a  party 
levying  a  fine  has  good  reason  to  believe,  that,  if  he  did  not  do  so,  an  ad- 
verse claim  might  or  would  be  established  against  him,  has  never  been  con- 
sidered as  sufilcient  evidence  of  a  gross  fraud  .to  induce  this  court  to  grant 
relief.    (lb.    See  2  Ph.  C.  C.  425.) 

It  is  the  duty  of  the  court,  when  transactions  of  long  standing  are  brought 
before  it,  most  anxiously  to  weigh  all  the  circumstances  of  the  case,  and  to 
consider  what  evidence  there  may  have  been,  which  from  lapse  of  time  may 
be  lost.  But  beyond  this,  in  cases  of  fraud,  time  has  no  effect.  ( Charter  v. 
Trevelyan,  4  Law  J.  (N.  S.)  Chanc.  209;  see  11  CI.  &  Fin.  740.)  A.  was 
the  solicitor  and  land  agent  of  B.,  who  was  desirous  of  selling  an  estate,  and 
in  a  letter  to  A.  expressed  his  readiness  to  sell  it  for  13,000  guineas.  The 
estate  consisted  of  two  portions,  and  a  land  valuer  (whose  valuation  was  not 
shown  to  have  been  communicated  by  A.  to  B.)  put  upon  the  two  portions 
separate  values,  which  added  together  exceeded  the  13,000  guineas.  A.  sold 
part  of  the  estate  to  C.  for  a  sum  exceeding  the  valuer's  estimate  of  that 
portion,  and  then  purchased  the  other  portion  for  a  sum  much  less  than  that 
stated  in  the  estimate,  but  which,  added  to  C.'s  purchase- money,  just  made 
up  13,000  guineas.  A.  pretended  that  the  latter  purchase  was  made  by  one 
of  his  relatives,  and  the  conveyance  from  B.  was  executed  to  that  relative ; 
but  immediately  afterwards  a  conveyance  was  executed  from  the  relative  to 
A.,  and  in  that  conveyance  was  a  recital  that  the  purchase- money  was 
furnished  by  A.  These  facts  were  not  discovered  till  thirty-seven  years 
afterwards,  and  then  B.  filed  his  bill  against  the  representatives  of  A.  (who 
had  died  seventeen  years  before)  to  set  aside  the  latter  conveyance,  and  to 
have  an  account.  It  was  held,  that  the  circumstances  of  the  transaction 
were  of  a  fraudulent  nature,  and  therefore  furnished  an  answer  to  the  ob- 
jection arising  upon  the  length  of  time  during  which  the  transaction  had 
remained  unimpeached.  It  was  held,  also,  that  the  hill  was  sustainable, 
though  disputes  which  had  arisen  between  A.  and  B.  as  to  their  mutual 
accounts  had  been  referred  in  A.'s  lifetime  to  a  barrister,  who  was  em- 
powered to  inquire  into  all  matters  in  difference  between  them ;  and  who, 
after  awarding  the  payment  of  a  certain  sum  by  A.  to  B.,  had  directed 
the  execution  of  mutual  releases  of  all  matters  in  difference,  and  such  re- 
leases had  been  executed.     (Charier  v.  Trevelyan,  11  C\.  8i  Fin.  714.) 

Accounts  were  opened  on  the  ground  of  fraud,  notwithstanding  the 
lapse  of  seventeen  years.  (Allfrey  v,  AHfrey,  1  Hall  &  T.  179;  1  Mac. 
&  G.  87.) 

A.  and  B.,  having  for  many  years  been  partners  in  business  as  solicitors, 
dissolved  their  partnership  in  1834,  and  the  business  continued  to  be  carried 
on  by  A.  alone  until  1841,  when  he  became  bankrupt;  and  it  was  then  dis- 
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eoTcred  that  a  sum  of  money  which  had  been  paid  by  a  client  into  the  joint    9  4'^  WUl,  4, 
account  of  the  firm  at  their  bankers  in  1829,  for  the  purpose  of  investment,     c.  27,  «.  26. 

and  which  A.  had  shortly  afterwards  represented  to  have  been  invested  

accordingly,  and  on  which  he  had  regularly  paid  interest  on  that  footing, 
bad,  instead  of  being  invested,  been  appropriated  by  him  to  his  own  use. 
Upon  a  bill  filed  by  the  client  against  B.  to  make  him  liable  for  the  money, 
It  was  held,  that  in  equity  the  effect  of  the  misrepresentation,  so  far  as  re- 
garded the  Statute  of  Limitations,  was  the  same  as  if  it  had  been  made  on 
the  day  the  fraud  was  discovered,  notwithsunding  the  partnership  had  been 
dissolved  more  than  six  years  before.  {Blair  v.  Bromley,  2  Ph.  C.  C.  354 ; 
1 1  Jut.  617  ;  16  Law  J.,  Ch.  495.) 

A  court  of  equity  will  not  impeach  a  transaction  on  the  ground  of  fraud, 
where  the  fact  of  the  alleged  fraud  had  been  within  the  knowledge  of  the 
party  many  vears :  but  held  that  every  new  right  of  action  in  equity  which 
accrued  to  the  party  must  be  acted  on  at  the  utmost  within  twenty  yearn, 
except  in  the  case  of  a  trustee  whose  possession  was  consistent  with  the  title 
of  the  claimant.  (2  Sch.  &  Lef.  637.)  Where  a  party  is  to  be  constituted 
a  trustee,  by  the  decree  of  a  court  of  equity,  founded  on  fraud  or  the  like, 
his  possession  is  adverse,  and  the  Statute  of  Limitations  will  run  from  the 
time  the  circumstances  of  the  fraud  were  discovered.  (2  Sch.  &  Lef.  633 ; 
2  Ball  &  B.  129;  Brooktbank  v.  Smith,  2  Y.  &  Coll.  58.)  Thus  where  the 
facts  constituting  the  fraud  had  been  in  the  knowledge  of  the  party,  and  he 
had  laid  by  for  twenty- five  years,  relief  was  refused.  (Blennerhautt  v.  Day, 
2  Ball  &  D.  1 18.)  But  a  party  who  had  received  money  under  a  misappre- 
hension of  his  rights  was  held  not  bound  by  it,  as  in  the  case  of  a  contract 
for  a  disputed  title,  or  the  compromise  of  a  litigated  right.  {lb,  128.) 
The  filing  a  bill  within  twenty  years,  although  there  has  been  some  delay 
in  prosecuting  it,  prevents  time  from  operating  as  a  bar.  (Cas.  temp.  Talbot, 
63.) 

The  procuring  instruments  of  conveyance  and  devise  to  be  executed  by  a 
person  of  unsound  mind  is  a  fraud  within  this  section  of  the  act«  {Lewit  v. 
TkomoM,  3  Hare,  26.) 

Where,  by  the  interposition  of  a  court  of  equity  to  prevent  an  act  right-  When  equity  wUl 
fully  or  wrongfully  intended,  the  defendant  has  lost  a  remedy  at  law,  a  court  prevent  Statute 
of  equity  will  give  him  a  remedy  equivalent  to  that  from  which  the  inter-  Selngulied m 
position  of  such  court  has  debarred  him.  Thus  where  the  Statute  of  Limi-  i^gj^ 
tations  has  run  pending  an  injunction,  the  court  will  restrain  a  debtor  from 
taking  advantage  of  the  statute.  {Jnon,,  2  Cas.  Ch.  217 ;  Brown  v.  NewaU, 
2  M.  ft  Cr.  572.)  And  a  court  of  equity  will  supply  a  defect  in  any  title 
which  has  been  prejudiced  by  an  order  of  the  court.  If,  for  instance,  an 
injunction  has  been  continued  so  long  as  to  deprive  a  party  of  his  legal 
remedy,  who  has  a  clear  right  to  recover  at  law,  a  court  of  equity  would 
restrain  the  party  who  obtained  the  injunction  from  pleading  the  Statute  of 
LimiUtions.  {Fyton  v.  Po^,  3  Y.  &  ColL  273.)  So  equity  will  give  in- 
terest on  the  arrears  of  an  annuity.  {Morgan  v.  Morgan,  2  Dick.  643 ;  see 
Grant  v.  Grant,  3  Sim.  340,  see  p.  364;  3  Russ.  598,  and  see  d.  607,)  where 
the  annuitant,  with  a  term  of  years  and  a  power  of  entry  ana  distress,  had 
by  means  of  Uie  injunction  been  prevented  from  proceeding  with  an  action 
of  ejectment,  which  had  been  commenced  for  recovery  of  such  arrears.  So 
a  party  who  has  been  restrained  in  equity  from  proceeding  at  law,  while  the 
dd>t  was  under  the  penalty  of  the  bond,  will  be  entitled  to  the  principal  and 
interest  beyond  the  penalty.  {Duval  v.  Terry,  Show.  P.  C.  15,  cited  in 
Grant  v.  Grant,  3  Russ.  607;  see  0*Donel  v.  Browne,  1  Ball  &  B.  262.) 
Where  a  party  applies  to  a  court  of  equity,  and  carries  on  an  unfounded 
litigation,  protracted  under  circumstances,  and  for  a  length  of  time,  which 
deprives  his  adversary  of  his  legal  rights,  a  court  of  equity  will  supply  and 
administer,  within  iu  own  jurisdiction,  a  substitute  for  that  legal  right,  of 
which  the  party  so  prosecuting  an  unfounded  claim  has  deprived  his  adver- 
sary. {Pultney  v.  Warren,  6  Ves.  73;  The  East  India  Company  v.  Campion, 
11  Bligh,  158,  186,  187;  we  Fumival  v.  Boyle,  4  Russ.  142;  Morgan  v. 
Morgan,  2  Dick.  643 ;  Grant  v.  Grant,  3  Sim.  863 ;  Sird^ld  v.  Price,  2  Y. 
&  C.  73 ;  Brown  v.  Newall,  2  M.  &  Cr.  572,  573.) 

In  order  to  prevent  the  operation  of  the  Statute  of  Limitations  in  a  court  Eflfect  of  pro- 

g,  (^  ceedlngt  in  pre- 
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3  8f  4  Will.  4,     of  equity  in  a  matter  of  simple  coDtract,  it  was  sufficient  if  the  bill  was  filed 
c.  27,  «.  26.      within  six  years  after  the  accruer  of  the  rigrht  to  sue,  alihougn  cltie  subpoena 

■ was  not  sued  out  till  after  the  expiration  of  that  period.    {Coppin  v.  Grajf,  1 

I^.'SS,??*'*****"  Y.  &  Coll.  C.  C.  205 ;  Purcell  v.  Blennerhassett,  5  Jones  &  L.  24.)  With 
reference  to  the  Statute  of  Limitations,  an  amended  bill  Will  date  from  the 
day  of  the  filing  of  the  original  bill,  and  not  firom  the  day  of  the  amendment. 
(Blair  V.  Ormond,  1  De  G.  &  S.  428;  Byron  ▼.  Cooper,  11  CI.  &  Fin.  656; 
Plowdenv.  Thorpe,  7  CI.  &  Fin.  164;  Attorney-General  y.  Hall,  11  Price, 
760.)  Although  the  mere  filing  of  a  bill  will  operate  by  itself  to  save  the 
bar  of  the  statute,  yet  the  court  will  know  how  to  deal  with  any  improper 
delay,  by  not  giving  the  benefit  of  the  statute  to  the  plaintiff,  if  there  was 
anything  in  his  conduct  to  disentitle  him  to  its  assistance.  (Porster  v. 
Thompson,  4  Dru.  &  War.  318;  Coppin  ▼.  Gray,  1  Y.  &  Coll.  C.  C.  205  ; 
Boyd  V.  Higginson,  Flan.  &  K.  603.)  When  a  defendant  is  out  of  the 
jurisdiction,  and  the  bill  prays  process  against  him  when  he  shall  come 
within  it,  the  operation  of  the  Statute  of  Limitations  is  suspended,  though 
he  has  neither  been  served  nor  appeared  in  the  suit  {Hele  v.  Lord  Bexley, 
20  Beav.  127.)  A  plaintiff  was  required  to  account  for  the  delay  of  nine- 
teen years  in  filing  his  bill,  where  the  circumstances  of  the  parties  had 
changed  by  deaths  ;  and  the  foundation  of  the  suit  being  a  le^l  demand, 
the  court,  after  such  delay,  declined  to  act,  unless  the  demand  was  esta- 
blished in  an  action.     (Blair  v.  Ormond,  1  De  G.  &  S.  428.) 

A  testator  died  in  1821,  having  devised  and  bequeathed  his  real  and  per- 
sonal estate  to  trustees  upon  certain  trusts.  In  1826  a  bill  was  filed  for  the 
execution  of  the  trusts  as  to  the  personal  estate.  In  1847  a  supplemental  bill 
was  filed  raising  questions  on  the  will  as  to  the  real  estate  in  which  the 
heir  who  was  then  unknown  was  interested;  and  in  1849  another  supple- 
mental bill  was  filed  to  bring  the  heir  who  was  then  ascertained  before  the 
court :  it  was  held,  that  the  heir  was  barred  by  lapse  of  time  from  claiming 
the  real  estate  adversely  to  the  trustees,  for  the  institution  of  a  suit  to  carry 
the  trusts  of  a  will  into  execution  could  not  preserve  the  rights  of  the  heir 
who  claimed  adversely  to  such  will,  but  that  the  heir  at  law  was  not  barred 
from  claiming  part  of  the  real  estate  as  being  in  the  events  that  had  hap- 
pened undisposed  of  and  held  by  the  trustees  in  trust  for  him.  (Simmons  t. 
Rudall,  1  Sim.,  N.  S.  115;  15  Jur.  102.) 

Where  the  maker  of  a  note  became  lunatic,  and  the  plaintiff  did  not  take 
any  active  proceedings,  it  was  held,  that  he  was  not  entitled  to  be  relieved 
from  the  effect  of  the  statute.  In  1825  the  holder  of  a  promissory  note 
brought  an  action  against  the  maker,  who  became  lunatic ;  whereupon  tfa^ 
lunatic  and  his  committee  filed  a  bill  to  restrain  proceedings  in  the  action, 
on  the  ground  of  alleged  insufficiency  of  consideration  for  the  note ;  and 
upon  the  motion  for  an  injunction,  an  order  was  made  by  consent,  staying 
proceedings  in  the  action  and  the  suit,  with  liberty  for  the  holder  of  the 
note  to  go  in  and  establish  his  claim  in  the  lunacy.  He  accordingly  took 
proceedings  to  support  his  claim  before  the  master  in  lunacy,  who,  however, 
disallowed  it,  and  in  August,  1830,  made  his  report,  without  including  in  it 
the  name  of  the  holder  of  the  note  as  a  creditor.  The  lunatic  died  in  March, 
1848;  and  in  February,  1844,  the  holder  of  the  note  filed  a  creditors'  bill 
against  the  representatives  of  the  lunatic  It  W#s  held,  that  the  plaintiff 
was  not  entitled  to  be  relieved  from  the  effect  of  th^tatute  of  Limitations. 
(Rock  V.  Cooke,  1  De  G.  &  S.  675  ;  12  Jur.  5 ;  17  Law^^tCh.  93.) 

A  petition  in  lunacy,  after  the  death  of  the  lunatic,  by  his  committee,  and 
a  reference  to  the  master  thereon,  followed  by  a  report  finding  that  a  sum  of 
mone^  had  been  expended  by  the  committee  in  the  maintenance  of  the 
lunatic,  is  not  a  proceeding  which  will  take  the  claim  of  the  comlhittee  out 
of  the  Statute  of  Limitations,  as  against  the  heir  at  law  of  the  lunatic,  who 
was  not  a  party  to  the  application.  (  Wilkinson  v.  Wilkinson,  9  Hare,  204.) 
An  order  in  lunacy  directing  the  taxation  of  the  costs,  charges  and  ex- 
penses incurred  by  the  solicitors  employed  in  prosecuting  the  commission 
in  lunacy  and  subsequently  as  the  solicitors  of  the  committees,  and  direct- 
ing an  inquiry  whether  it  would  be  fit  and  proper  to  raise  these  costs,  &c. 
by  sale  or  mortgage  of  the  lunatic's  real  estate,  did  not  constitute  them  a 
judgment  debt,  nor  make  them  a  charge  in  equity  upon  such  real  estate, 
but  such  costs,  &c  were  considered  as  a  simple  contract  debt  due  by  the 
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lunatic  for  necessaries.    The  lapse  of  six  years  during^  the  lunatic's  life    Z  Sf  ^  WilL  4, 
will  not  bar  a  debt  of  this  description,  for  the  Court  of  Chancery  will  take      e.  27f  «.  26. 

judicial  notice  in  a  suit  to  obtain  payment  out  of  his  assets  after  his  death,    

that  any  action  against  the  lunatic  for  the  recovery  of  the  claim  would  have 
been  restrained  by  the  lord  chancellor  on  petition  in  lunacy.  An  action  of 
debt  for  neceasaries  supplied  will  lie  against  a  lunatic.  (Stedman  v.  Hart, 
1  Kay.  607.) 

Where  a  claim  and  an  affidavit  in  support  of  it  were  carried  into  the 
master's  office,  under  a  winding-up  order  on  behalf  of  a  creditor  whose  debt 
was  not  barred  at  the  time  by  the  statute,  and  a  year  elapsed  without  the 
creditor  making  any  further  attempt  to  establish  the  debt  before  the  master 
or  to  enforce  payment  of  it,  and  in  the  meantime  six  years  had  elapsed  from 
the  time  when  the  debt  accrued  due :  it  was  held,  that  the  claim  ought  not 
to  have  been  disallowed  by  the  master  as  being  barred  by  the  statute. 
(  Wryghte*s  ease,  5  De  G.  k  S.  244;  16  Jur.  812.  See  S,  C,  on  appeal,  16 
Jur.  715  ;  21  Law  J.,  Chan.  807,  L.  J.) 

^  A  plaintiff  brought  an  action  of  ejectment  ag^ainst  a  person  in  posses- 
sion, and  afterwards  filed  a  bill  of  discovery  in  aid  of  the  action,  and  to 
restrain  the  defendant  from  setting  up  outstanding  terras.  By  the  death  of 
the  defendant  the  suit  abated,  and  the  benefit  of  the  action  at  law  became 
lost  After  twenty  years*  adverse  possession,  the  plaintiff  having  filed  a 
bill  of  revivor,  a  demurrer  thereto  was  allowed,  on  the  ground  that  no 
effectual  proceeding  could  now  be  had  at  law,  and  that  the  discovery  and 
relief  sought  would  therefore  be  useless.  (Bampton  v.  Birchail,  1 1  &eav. 
38  ;  1  PhUl.  C.  C.  668.) 

Where,  according  to  the  terms  of  a  deed  of  trust,  no  proceedings  are  to 
be  taken  by  creditors  for  the  recovery  of  the  debt  otherwise  than  out  of 
appropriateid  property,  the  debtor  or  his  representatives  cannot,  under  such 
circumstances,  afterwards  set  up  such  abstinence  of  suit  in  pursuance  of  the 
contract  as  a  bar  to  the  claim  of  the  creditor.  A  debtor  conveyed  his  life 
interest  in  certain  property  in  trust  for  creditors,  parties  to  the  deed,  and 
the  creditors,  in  consideration  thereof,  granted  to  the  debtor  licence  to  reside 
and  attend  to  his  affairs  in  any  place  he  might  think  proper,  without  suit  or 
molestation  of  his  person  or  his  goods,  chattels  and  effects  by  any  such 
creditors,  and  that  in  case  of  any  suit  or  molestation  by  any  of  such  creditors, 
contrary  to  the  true  intent  and  meaning  of  such  licence,  the  debtor  should 
be  wholly  released  and  acquitted  of  the  debt,  and  the  deed  might  be  pleaded 
in  bar:  it  was  held,  that  this  amounted  only  to  a  licence  by  a  creditor  to 
the  debtor  to  live  unmolested,  and  did  not  operate  as  a  release  of  the  debt 
€ac  a  discharge  of  the  debtor's  estate,  and  that  neither  a  suit  bv  creditors 
against  the  trustees  and  the  debtor  to  enforce  the  trusts  of  the  deed, — nor 
an  administration  suit  by  the  creditor  against  the  estate  of  the  debtor  after 
his  decease  for  payment  of  so  much  of  the  debt  as  the  trust  property  was 
insufficient  to  pay,  was  barred  by  the  trust  deed  or  amounted  to  an  acquit- 
tance of  the  debt :  it  was  held,  also,  that  the  existence  of  the  trust  deed,  --. 
and  the  covenant  and  licence  therein  contained,  prevented  the  operation  \ 
of  the  Statute  of  Limitations  during  the  life  of  the  debtor  in  respect  of  the 
debts  for  the  payment  of  which  the  trust  was  created.  {O^Brien  v.  Osbome, 
10  Hare,  92;  16  Jur.  960.; 


27.  Provided  always,  and  be  it  further  enacted,  that  nothing  saving  the  jurit- 
in  tivh^t  contained  shall  be  deemed  to  interfere  with  any  rule  on  Ih^^o^Sd  o? 
or  jorisofetion  of  courts  of  equity  in  refusing  relief,  on  the  ground  acquiwcencc  or 
of  acqnieacence  or  otherwise,  to  any  person  wnose  right  to  bring  "^ 
a  suit  may  not  be  barred  by  virtue  of  this  act  («), 


(«)  If  a  party,  having  a  right,  stands  by  and  sees  another  dealing  with 
the  property  in  a  manner  inconsistent  vi'ith  that  right,  and  makes  no  ob- 
jection while  the  act  is  in  progress,  he  cannot  afterwards  complain.  That 
is  the  proper  sense  of  the  word  acquiescence.    (Duke  of  Leeds  v.  Earl  qf 
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S  (f  4  mil,  4,    Amhertt,  2  Phill.  C.  C.  123.)    Parties  cannot  be  said  to  acquiesce  in  the 
e.  27,  «.  27.      claims  of  others,  unless  they  are  fully  cognizant  of  their  right  to  dbpute 
them.     {Marker  v.  Marker^  9  Hare,  16.) 

Acquiescence  imports  knowledge,  for  a  man  cannot  be  said  to  have  acqui- 
esced in  what  he  did  not  know ;  and  in  cases  involving  a  breach  of  trust, 
acquiescence  imports  full  knowledge.  It  is  a  settled  rule  that  a  cethti  qtu 
truit  cannot  be  bound  by  acquiescence,  unless  he  has  been  fully  informed 
of  his  rights,  and  of  all  the  material  facts  and  circumstances  of  the  case. 
{Per  Turner t  L.  J.,  L\fe  Auurance  qf  Scotland  v.  Siddal;  Cooper  ▼.  Greene,  Z 
De  G.,  F.  &  J.  74.) 
When  aequi-  Acqmescence  may  have  the  same  effect  as  an  original  agreement,  and  may 

iTlwuUy*'*  ^^  ^"  '***  "S**^  ^^  ^**^  P*'^  ^°  relief  in  equity.  But  to  fix  acquiescence  upon 
a  party,  it  should  unequivocally  appear  that  ^^^JuBfiFthe  fact  upon  which 
the  supposed  acquiescence  is  founded,  and  to  whichiTTTrSrs.  The  doctrine 
of  acquiescence  does  not  apply  where  all  the  parties  are  under  the  influence 
of  a  common  mistake.  (2  Mer.  362.)  In  the  case  of  a  trustee's  purchasing 
,  ^  ^e  ffus't  property,  the  question  of  acquiescence  cannot  arise  until  it  is  pre- 
viously ascertained  that  the  cestui  que  trust  knew  that  his  trustee  had 
become  the  purchaser,  for  while  the  cestui  que  trust  continues  ignorant 
of  that  fact  there  can  be  no  laches  in  .not  quarrelling  with  the  sale  upon 
that  ground.  (Randall  v.  Errington,  10  Ves.  427,  428 ;  Morse  v.  Royal,  12 
Yes.  335.)  Lord  Chancellor  Eldon  said,  "  It  is  established  b^  all  the  eases, 
that  if  the  cestui  que  trust  joins  with  the  trustees  in  that  which  is  a  breach 
of  trust,  knowing  the  circumstances,  such  a  cestui  que  trust  can  never  com- 
plain of  such  a  breach  of  trust,  and  either  concurrence  in  the  act,  or  acqui- 
escence without  original  concurrence,  will  release  the  trustees ;  but  that  is 
only  a  general  rule,  and  the  court  must  inquire  into  the  circumstances  which 
induced  concurrence  or  acquiescence;  recollecting,  in  the  conduct  of  that 
inquiry,  how  important  it  is  on  the  one  hand  to  secure  the  property  of  the 
cestui  que  trusty  and  on  the  other  not  to  deter  men  firom  undertaking  trusts.*' 
(3  Swanst.  64.)  All  cestuis  que  trust,  who  (being  of  age  and  under  no  incapa- 
city) have  had  full  information  of  the  conduct  of  Sieir  trustees,  which  was 
liable  to  objection,  and  openly  or  tacitly  acquiesced  in  it  during  a  con- 
siderable time,  are  held  to  have  authorized  or  adopted  such  conduct,  and 
precluded  themselves  from  all  remedy  in  that  respect  {Brice  v.  Stokes,  11 
Ves.  319  i  Walker  v.  Symonds,  3  Swanst.  64 ;  Ryder  v.  Bickertom,  lb.  83,  n. ; 
Underwood  v.  Stevens,  1  Mer.  712 ;  Trt^ord  v.  Boehm,  3  Atk.  444.) 

Length  of  time,  when  it  does  not  operate  as  a  statutory  or  positive  bar, 
operates  simply  as  evidence  of  acquiescence.  A  bar  by  length  of  time  and 
by  acquiescence  are  said  not  to  be  two  distinct  propositions.  They  consti- 
tute one  proposition,  and  that  proposition,  when  applied  to  a  question  of  a 
breach  of  trust,  is,  that  the  cestui  que  trust  assented  to  the  breach  of  trusL 

A  cestui  que  trust,  whose  interest  is  reversionary,  is  not  bound  to  assert  his 
title  until  it  comes  into  possession,  but  the  mere  circumstance  that  he  b 
not  bound  to  assert  his  title  does  not  bear  upon  the  question  of  his  assent 
to  a  breach  of  trust.  He  is  not  less  capable  of  giving  such  assent  when  his 
interest  is  in  reversion  than  when  it  is  in  possession.  Whether  he  has  done 
80  or  not  is  a  question  to  be  determined  on  the  facts  of  each  particular  case. 
{Per  Turner,  L.  J.,  Life  Association  qf  Scotland  v.  Siddal;  Cooper  v.  Greent^ 
3  De  G.,  F.  &  J.  72,  78.) 

A  trustee  of  real  estate  devised  his  real  estate  to  T.,  subject  to  the  pay- 
ment  of  a  legacy,  but  the  trust  estate  did  not  pass.  T.  however  acted  as 
trustee.  It  was  held,  that  she  might  be  deemed  a  trustee  upon  an  express 
trust,  and  that  the  Statute  of  Limitations  was  therefore  no  defence  to  a 
claim  against  her  estate  in  respect  of  a  breach  of  trust.    (Ih.) 

T.  improperly  allowed  part  of  the  trust  fund  to  be  received  by  B.,  the 
tenant  for  life.  S.,  one  of  the  reversioners,  borrowed  money  firom  C,  and 
mortgaged  to  him  her  share  in  the  trust  funds.  B.  at  the  same  time  gave 
C.  a  bond  and  a  mortgage  of  other  property  for  the  same  debt,  B.  being  a 
surety  for  S.  in  this  transaction.  The  debt  having  been  paid  out  of  B.'s 
estate :  it  was  held,  that  T.'s  representative  could  not  claim  to  have  this 
payment  set  off  against  the  claim  of  S.,  in  respect  of  the  misapplied  part 
of  the  trust  fund.    {lb.) 

In  this  case,  Turner,  L.  J.,  said  the  respondents  relied  much  upon  Brmms 
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T.  Cross,  14  Beav.  105,  seeming  to  import  that  if  a  cestui  que  trust  knows    3^4  If  ill.  4, 
of  a  breach  of  trust,  he  is  bound,  although  his  interest  may  be  reversionary,      c  27,  s,  27. 

to  take  proceedings  to  have  the  matter  set  right,  and  will  be  barred  by   ' 

acquiescence  if  he  does  not  promptly  do  so ;  but  this  broad  proposition  was 
not  necessary  to  the  decision  of  that  case,  and  Turner,  L.  J.,  was  not  pre- 
pared to  assent  to  it  It  is  the  duty  of  the  trustee  to  observe  the  trust  and 
Co  preserve  the  property  for  the  benefit  of  those  entitled  in  remainder ;  and 
his  lordship  was  not  prepared  to  held  that  the  trustee  can  be  permitted  to 
escape  from  the  liability  incident  to  that  duty  by  simply  informing  the  cestui 
que  trust  that  he  has  committed  or  intends  to  commit  a  breach  of  it  {lb.  75. 
See  March  v.  Russell,  3  My.  &  Cr.  31. ) 

EveiT  presumption  that  can  be  fairly  made  will  be  raised  against  a  stale 
demaniL  It  may  arise  from  the  acts  of  the  parties,  or  the  very  forbearance 
to  make  the  demand  affords  a  presumption  either  that  the  claimant  is  con- 
scious it  is  satis6ed,  or  intended  to  relinquish  it  {Pickering  v.  Lord  Stam* 
fordy  2  Ves.  jun.  583. ) 

Acquiescence  for  nearly  fifty  years  in  a  mortgage  transaction,  liable  to 
have  been  impeached,  was  held  a  bar  to  relief.  {Hicks  v.  Cooke,  4  Dow.  17.) 
Long  acquiescence  by  a  party  acquainted  with  the  facts  is  a  bar  to  equitable 
relief  for  setting  aside  a  lease,  upon  the  ground  of  fraud  or  mistake,  although 
it  might  have  been  otherwise  if  the  parties  interested  had  questioned  the 
lease  recently  after  the  transaction.  {Selsey  v.  Rhodes,  2  Sim.  &  Stu.  41 ; 
1  Bligh,  N.  S.  1.)  An  heir  at  law  has  also  been  held  not  entitled  to  an 
issue  devisavit  vel  non  after  twenty  years'  acquiescence  in  his  ancestor's 
will.  {Tucker  v.  5aff^er,  M'CleL  424;  13  Price,  119.)  An  acquiescence 
of  twenty.three  years,  with  a  knowledge  of  the  will,  is  a  good  bar  to  a 
claim  by  a  residuary  legatee  against  an  executor  for  an  account,  on  the 
ground  of  neglect  or  misfeasance,  and  that  independently  of  the  stat.  3  & 
4  Will.  4,  c.  27.  {Portlock  v.  Gardner,  II  Law  J.  (N.  S.)  Ch.  313.)  A 
testator  bequeathed  to  his  widow  a  pecuniary  legacy  and  a  life  annuity.  She 
survived  him  twenty-eight  years,  and  after  bfr  death  her  executrix  filed  a 
bill  for  their  recovery.  No  explanation  was  given  of  the  circumstances,  and 
no  proof  of  any  intermediate  payment  The  bill  was  dismissed  on  the 
ground  of  great  laches.  {Pattison  v.  Hawkesworth,  10  Beav.  375.  See  5ii6« 
hering  t.  ^trl  of  Balcarras,  19  Law  J.,  Ch.  252,  where  the  court  refused  to 
enteruin  a  suit  for  setting  aside  the  sale  of  a  reversionary  interest  after  the 
lapse  of  several  years.)  A  wife  was  held  to  be  bound  bv  the  declaration  of 
her  husband  alone  of  the  uses  of  a  fine  levied  of  her  lands  after  having 
acquiesced  fifteen  years  from  his  death.  {SwanUm  v.  Raven,  3  Atk.  105.) 
Where  the  shareholders  of  a  canal  had  acquiesced  for  forty-seven  years  in 
an  agreement  for  letting  tolls  not  warranted  by  an  act  of  parliament,  it  was 
held,  that  it  was  not  competent  for  the  shareholders  to  impeach  such  agree- 
ment in  respect  of  the  public  interest.  {Gray  v.  Chaplin,  2  Russ.  126.) 
Acquiescence  will  not  be  held  to  have  taken  place,  so  long  as  the  same  cir- 
cumstances of  undue  influence  on  one  side,  and  distress  on  the  other,  in 
which  the  oppression  commenced,  continue  to  operate.  {Purcell  v.  Mac- 
namara^  14  Ves.  106,  121,  122.)  Where  executors  took  upon  themselves  to 
distribute  the  personal  property  of  a  testator,  in  thirds,  withouTtonSulting 
a  legatee,  and  the  shares  were  paid  without  her  authority,  upon  her  sup- 
position that  their  construction  of  the  will  was  right,  it  was  held,  that  the 
legatee  was  not  precluded  from  relief  on  the  discovery  of  the  mistake  of  the 
executors.  {Newton  v.  Ayscough,  19  Ves.  539;  Brooksbank  v.  Smith,  2  Y. 
&  C.  59.     See  Knatehbull  v.  Peamhead,  3  My.  &  Cr.  122.) 


VII.  Limitation  of  Time  between  Mortqagor  and 

MORTGAQEE. 

Time  of  Limitation  fixed — Twenty  Years, 
28.  When  a  mortgagee  shall  have  obtained  the  possession  or  Mortgagor  to 
receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent,  JJd'JJ'tweniy^* 
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34-4  miL  4,  comprised  iu  his  mortgage,  the  mortgagor,  or  any  person  claim- 
e.  27,  *.  28.  ing  through  him,  shall  not  bring  a  suit  to  redeem  the  mortgage 
yean  tttm  the  but  within  twenty  years  next  after  the  time  at  which  the  mort- 
m^irtglm  i^k  ^^^  obtained  such  possession  or  receipt,  unless  in  the  mean- 
poMestton,  or  time  an  acknowledgment  of  the  title  of  the  mortgagor  or  of  his 
wriue^acknow-  right  of  redemption  shall  have  been  given  to  the  mortgagor,  or 
ledgment.  some  pcrson  claiming  his  estate,  or  to  the  agent  of  such  mort* 

gagor  or  person,  in  writing  signed  by  the  mortgagee  or  the  per- 
son claimmfir  through  him ;  and  in  such  case  no  such  suit  snail 
be  brought  out  within  twenty  years  next  afler  the  time  at  which 
such  acknowledgment,  or  the  last  of  such  acknowledgments,  if 
more  than  one,  was  given ;  and  when  there  shall  be  more  than 
one  mortgagor,  or  more  than  one  person  claiming  through  the 
mortgagor  or  mortgagors,  such  acknowledgment,  if  given  to 
any  of  such  mort^gors  or  persons,  or  his  or  their  agent,  shall 
be  as  effectual  as  if  the  same  had  been  given  to  all  such  mort- 
aJKTf*,  m.  ^^ -ttt^  ^    gagors  or  persons ;  but  where  there  shall  b^  more  than  one 
^£««^  A  Ac^  4j/^  mortgagee,  or  more  than  one  person  claiming  the  estate  or  in- 
CmoJ»uJ'  MytZs(AiL^ere»tof  the  mortgagee  or  mortgagees,  such  acknowledgment, 
JLmji  UsA^  «;«^><^vU  signed  by  one  or  more  of  such  mortgagees  or  persons,  shall  be 
Kt^^  4^A^  ^  P^  effectual  only  as  against  the  paKy  or  parties  signing  as  afore- 
HkiU.  ff^tU  «^«^^^said,  and  the  person  or  persons  claiming  any  part  of  the  mort- 
^  'V^'  ^t&f  ^  J^  gage-money  or  land  or  rent  by,  from  or  under  him  or  them,  and 
d^U'^  *!2SSrf    ^°?  person  or  persons  entitled  to  any  estate  or  estates,  interest 
j^hst*^^^^'^  or  interests,  to  take  effect  after  or  in  defeasance  of  his  or  their 
hif^^UxU^^M.*     estate  or  estates,  interest  or  interests,  and  shall  not  operate  to 
"RlcA^mMk  ^  tei.4^  give  to  the  mortgagor  or  mortgagors  a  right  to  reaeem  the 
tdff'tyS'       mortage  as  against  the  person  or  persons  entitled  to  any  other 
undivided  or  divided  part  of  the  money  or  land  or  rent ;  and 
where  such  of  the  mortgagees  or  persons  aforesaid  as  shall  have 
given  such  acknowledgment,  shall  be  entitled  to  a  divided  part 
of  the  land  or  rent  comprised  in  the  mortgage,  or  some  estate 
or  interest  therein,  and  not  to  any  ascertained  part  of  the  mort- 
•  Lefemoru      gaged  •  money,  the  mortgagor  or  mortgagors  shall  be  entitled 
'*^'  to  redeem  the  same  divided  part  of  the  land  or  rent  on  pay- 

ment, with  interest,  of  the  part  of  the  mortgage-money  wnich 
shall  bear  the  same  proportion  to  the  whole  of  the  mortgage- 
money  as  the  value  of  such  divided  part  of  the  land  or  rent  shall 
bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised  in 
the  mortgage  (t), 

(t)  Doubts  were  entertained  whether  a  mortgagee,  who  was  not  proved 
to  have  been  in  possession  or  receipt  of  the  profits  within  twenty  years,  and 
to  whom  no  acknowledgment  in  writing  had  been  given  according  to  the 
14th  section,  {ante,  p.  194,)  was  not  barred  of  his  ejectment  by  the  2nd  and 
Srd  sections,  inasmuch  as  the  mortgagee*s  right  had  accrued  more  than 
twenty  years  previously.  {Doe  d.  Jones  v.  WilUams,  6  Ad.  &  Ell.  291.) 
These  doubts  have  been  removed  by  the  following  enactment. 

By  statute  7  Will.  4  &  1  Vict.  c.  28,  reciting  that,  "  doubts 

have  been  entertained  as  to  the  effect  of  a  certain  act  of  parlia' 

roent  made  in  the  third  and  fourth  years  of  his  late  Majesty 

s  &^4  Will.  4,        Kinp  William  the  Fourth,  intituled  '  An  Act  for  the  Limi- 

*  tation  of  Actions  and  Suits  relating  to  Real  Property,  and  for 
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'  simplifying  the  Remedies  for  trying  the  Rights  thereto/  so   3^4  WUL  4, 
far  as  the  same  relates  to  mortgages  ;  and  it  is  expedient  tliat     c»  27,  t,  28. 
sach  doubts  should  be  removed :"  it  is  declared  and  enacted, 
'^  that  it  shall  and  may  be  lawful  for  any  person  entitled  to  or  Mortgageetwith- 
claiming  under  any  mortgage  of  land,  being  land  within  the  toi**54*wml*4l 
definition  containea  in  the  first  section  of  the  said  act,  to  make  e.  S7,  •.  i.  mi,y' 
an  entry  or  bring  an  action  at  law  or  suit  in  equity  to  recover  SeSfCTfaod  *** 
such  land  at  any  time  within  twenty  years  next  after  the  last  withintwenty 
payment  of  any  part  of  the  principsd  money  or  interest  secured  ^ment^orpriii< 
by  such  mortgage,  although  more  than  twenty  years  may  have  ^^^  ^  interest. 
elapsed  since  the  time  at  which  the  right  to  make  such  entry  or 
bring  such  action  or  suit  in  equity  shall  have  first  accrued,  any 
thing  in  the  said  act  notwithstanding." 

Where  the  mortgage  deed  containa  no  provision  that  the  mortgagor  may  Cases  on  con- 
en^oy  the  land  in  the  interval  between  the  execution  of  the  deed  and  default  •tmetlon  of  28th 
in  payment  of  the  mortgage -money,  the  mortgagee  has  an  immediate  right  of  '•®"^°»  ®* 
entry  upon  the  execution  of  the  deed,  and  an  ejectment  must  be  brought 
within  twenty  years  afterwards  if  no  interest  has  been  paid.  W.  B.,  seised 
in  fee  of  land,  by  indentures  of  lease  and  release,  bearing  date  respectively 
the  2nd  and  Srd  days  of  September,  1819,  and  execut^  by  himself  only, 
conveyed  the  same  to  T.  R.  in  fee,  with  the  proviso,  that  on  payment  by 
him  to  T.  R.  of  200/.,  with  interest,  on  the  25th  March,  1820,  the  mortgagee, 
his  heirs  and  assigns,  should  reconvey  the  mortgaged  premises  to  the  mort- 
gagor, his  heirs  and  assigns.  The  deed  then  contained  a  covenant,  that  in 
the  event  of  default  being  made  in  payment  of  the  above  sum  or  any  part 
thereof  it  should  be  lawful  for  the  mortgagee,  his  heirs  and  assigns,  n-om 
time  to  time  and  at  all  times  after  such  default,  peaceably  and  quietly  to 
enter  into  and  enjoy  the  said  premises,  and  also  a  covenant  by  the  mortgagor 
for  further  assurance  in  case  of  such  default  It  was  held,  that  the  mort- 
gagee had  the  right  of  possession  under  this  deed  from  the  time  of  its  exe- 
cution, and  not  merely  from  the  25th  March,  1820,  and  therefore  that  an 
ejectment  for  the  recovery  of  the  premises  brought  by  the  heir  at  law  of  the 
mortgagee,  within  twenty  years  of  the  latter  but  not  of  the  former  date,  (no 
interest  having  been  paid  on  the  mortgage,  nor  any  other  act  recognizing 
the  title  of  the  mortgagee  done  for  twenty  years  from  that  date,)  was  too 
late.  (Doe  d.  Roylance  v.  Lightfoot,  8  Mees.  &  W.  553  ;  6  Jur.  966.  See 
¥VUkiru<m  v.  Hall,  4  Scott,  801 ;  3  Bing.  N.  C.  508 ;  Fisher  v.  Giles,  5  Bing. 
421 :  2  M.  ft  P.  741 ;  Shep.  Touch.  272  (8th  edit.).) 

The  lessor  of  the  plaintiff  was  the  assignee  of  a  mortgage  made  more  than 
twenty  years  before  ejectment  was  brought,  but  the  mortgagor  had,  within 
twenty  years,  paid  interest  on  the  mortgage.  The  defendant  had  been  let 
into  possession  more  than  a  year  before  the  mortgage  by  the  mortgagor,  and 
suffered  by  him  as  a  favour  to  occupy  the  premises  without  payment  of  rent 
and  without  any  written  acknowledgment  The  mortgagor's  right  of  entry 
as  against  the  defendant  accrued  under  the  8  &  4  Will.  4,  o.  27,  less  than 
twenty  years  before  the  mortgage,  but  more  than  twenty  years  before  the 
ejectment  brought :  it  was  held,  that  the  7  Will.  4  &  1  Vict.  c.  28,  preserved 
to  the  lessor  of  Uie  plaintiff,  being  a  mortgagee,  the  same  right  of  entry  as 
if  the  3  ft  4  Will.  4.  c.  27,  had  not  passed,  and  that  the  defendant's  posses- 
sion  never  having  been  such  as  before  the  stat  3  &  4  Will.  4,  c.  27,  would 
have  been  adverse  to  the  lessor  of  the  plaintiff,  he  was  entitled  to  recover, 
though  the  mortgagor's  right  of  entry,  within  the  meaning  of  the  8  ft  4 
Will.  4,  c.  27,  had  accrued  before  the  mortgage,  and  was  barred  under  that 
statute  by  lapse  of  time,  before  commencement  of  the  ejectment  (Doe  d. 
Pabner  v.  Effre,  17  Q.  B.  366  ;  20  Law  J..  Q.  B.  431  ;  15  Jur.  1031.) 

Where  A.  mortgaged  land,  of  which  B.  was  in  possession,  to  C.  for  a 
thousand  years,  and  B.  continued  in  possession  for  upwards  of  twenty  years 
from  the  mortgage  without  having  paid  rent  to  A.  or  to  any  one,  but  interest 
waa  paid  under  the  mortgage  within  twenty  years  from  the  time  of  the  eject- 
ment being  brought :  it  was  held,  that,  under  7  Will.  4  &  1  Vict  c.  28,  the 
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3  4"  4  ^ff'  4^  title  of  those  claiming  under  C.  was  not  barred.  {Ford  ▼.  Jger,  2  New  Rep. 
e.  27,  #.  28.  S66;  8  L.  T.,  N.  8.  646.) 
The  landlord  of  A.  and  B.,  adjacent  closes,  mortgaged  them,  and  after- 
wards demised  A.  The  tenant  of  A.  built  upon  B.  without  leave  of  the 
landlord,  who,  on  permission  being  asked,  refused  it,  sayincp  he  had  granted 
rights  over  B.  to  the  occupier  of  other  adjoining  lands.  The  tenant  held 
both  A.  and  B.  for  twenty  years,  paying  rent  to  the  landlord  under  the 
demise  of  A.,  but  not  expressly  in  respect  of  B.  It  was  held,  that  on  this 
evidence,  he  might  insist  as  against  the  landlord  on  a  twenty  years'  occupa- 
tion of  B.,  within  the  3  &  4  Will  4.  c.  27,  ss.  2  and  8.  (Doed.  Baddeleif  v. 
Matuy,  17  Q.  B.  873.)  On  a  purchase  of  lands  which  were  under  mortgage^ 
the  purchaser  paid  the  principal  and  interest  due  on  the  mortgage,  and  took 
a  conveyance,  in  which  the  mortgagor  and  mortgagee  joinchd,  of  the  pre- 
mises, and  of  the  mortgagor's  equity  of  redemption  and  all  the  residue  of  his 
interest :  it  was  held,  that  the  purchaser  was  a  person  "  claiming  under"  a 
mortgage  within  the  sut.  7  Will.  4  8e  1  Vict  c.  28,  and  that  the  twenty 
years'  hmitation  under  3  8i  4  Will.  4,  c.  27,  s.  2,  ran  from  the  paying  off  of 
of  the  mortgage  and  interest.  (76.)  Lord  Cwmpbell,  C.  J.,  said,  "  tbe  real 
question  here  is,  whether  the  lessor  of  tbe  plaintiff  can  be  considered  '  en- 
titled to  or  claiming  under*  a  mortgage.  He  is  not  a  mortgagee  nor  the 
assignee  of  a  subsisting  mortgage ;  the  mortgage  which  Wilson  had  created 
in  1822  was  paid  off  m  1834,  when  the  mortgagee  and  the  owner  of  the 
equity  of  redemption  conveyed  all  their  interest  to  the  person  under  whom 
the  lessor  of  the  plaintiff  claims.  Although  he  is  not  entitled  ie  the  morU 
gage^  we  think  that  he  clattnt  under  the  mortgage.  In  no  other  way  can  the 
statute  be  made  effectual  for  the  protection  of  mortgagees.  According  to 
the  construction  we  put  upon  it  in  Doe  d.  Palmer  v.  Eyre^  17  Q.  B.  i66,  the 
mortgagee  might  have  maintained  an  ejectment  after  the  expiration  of  the 
twenty  years,  or  he  might  have  transferred  this  right  of  action  by  assigning 
to  another  who  paid  him  off.  But  suppose  that  the  mortgage  deed  contains 
a  power  of  sale,  may  the  mortgagee  not  transfer  the  same  right  to  a  pur- 
chaser 7  Is  the  purchaser  barred  by  the  lapse  of  time,  and  may  he  recover 
back  the  purchase-money  which  went  in  satisfaction  of  the  mortgage  7  If 
so,  the  mortgagee,  who  has  regularly  received  payment  of  his  interest,  may 
entirely  lose  his  principal  from  the  mortgagor  having  omitted  to  receive  rent 
or  an  acknowledgment  from  the  tenant  for  twenty  years.  On  payment  of 
the  mortgage-money  the  mortgage  ceases  to  exist  as  a  security  for  money, 
but  the  person  to  whom  the  mortgagee  conveys  his  legal  interest  c^onw  niufrr 
the  mortgage^  although  the  equity  of  redemption  should  likewise  be  conveyed 
to  him."     {Doe  d.  Baddeley  v.  Mastey,  17  Q.  B.  381,  382.) 

In  Searle  v.  CoU^  1  Y.  &  Coll.,  N.  S.  36,  a  question  was  raised  but  not 
determined  with  reference  to  the  right  of  the  grantee  of  an  annuity  charged 
on  land  to  take  proceedings  to  recover  his  annuity,  after  twenty  years'  pos- 
session and  receipt  of  the  rents  and  profits  by  the  grantor,  punctual  payment 
of  the  annuity,  and  no  acknowledgment  in  writing  of  the  grantee's  title.  It 
was  contended  that  the  grantee,  never  having  been  in  possession  or  receipt 
of  the  profits  of  the  land,  and  consequently  never  having  been  dispossesscKi, 
the  time  must  be  considered  to  have  run  against  him  from  1810  (when  the 
annuity  was  granted)  by  virtue  of  the  3rd  section.  In  support  of  this  con- 
struction, Dearman  v.  Wyche^  9  Sim.  570,  was  cited,  and  it  was  said,  that 
although  the  stat  7  Will.  4  &  1  Vict.  c.  28,  withdrew  mortgages  from  that 
construction,  yet  it  applies  to  that  species  of  incumbrance  only.  Where 
real  estate  is  conveyed  to  trustees  to  secure  the  payment  of  an  annuity,  it  is 
within  tbe  25th  section  of  this  act.  {Lewie  v.  Dunrombe,  30  Law  J.,  Chanc 
732) 

Where  a  man  by  his  will  creates  particular  estates  and  remainders  and 
then  mortgages  his  estate,  of  course  he  and  his  devisees  have  only  in  com- 
mon the  period  of  time  to  claim  against  the  mortgagee  in  possession,  and 
the  will  cannot  g^ve  to  the  devisees  successive  rights.  (  Browne  v.  Bishop  rf 
Cork,  1  Dm.  &  Wal.  700 ;  Sugd.  Real  Prop.  Stat.  p.  36.  See  Rqffety  v. 
King,  1  Keen.  601.) 

Where  a  mortgagee,  who  had  not  been  in  receipt  of  the  rents  and  profits 
of  the  mortgaged  premises  for  upwards  of  twenty  years,  nor  received  an 
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acknowledgment  at  required  by  the  3  &  4  Will.  4»  c  27>  nor  had  even  known    8  <f  4  Will.  4, 
of  his  rights  until  informed  thereof  by  a  puisne  creditor,  was  brought  before     c.  27,  «.  28. 

the  court  by  that  creditor  by  an  amendment  made  in  1887  by  a  supplemental  

biU  to  a  bill  filed  in  1883,  for  the  purpose  of  completing  the  title  to  a  pur- 
chaser, so  as  to  have  distributed  among  the  creditors  of  the  estate  certain 
funds,  which  had  been  impounded  to  indemnify  the  purchaser  against  an 
outstanding  and  apparently  unsatisfied  charge,  of  which  the  said  mortgage 
formed  a  moiety :  it  was  held,  that  the  mortgagee's  claim  was  not  barred 
b|r  3  &  4  Will.  4,  c.  27,  which  was  held  to  be  inapplicable,  as  the  mortgagee 
did  not  come  in  the  character  of  plaintiff,  but  as  defendant,  in  a  suit  insti« 
tuted  prior  to  the  passing  of  the  statute.  {Murphy  v.  Steme,  I  Drury  8c 
Walsh,  286.) 

A  husband  separated  from  his  wife,  becoming  mortgagee  in  possession  of 
her  separate  estate  for  twenty  years,  cannot  set  up  the  Statute  of  Limita- 
tions.    (Booih  V.  Purser,  1  Ir.  Eq.  R.  $S.) 

More  than  twenty  years  after  a  mortgagee  had  entered  into  possession  Acknowledg- 
the  mortgagor's  solicitor  wrote  to  the  mortgagee,  requesting  to  know  when  »•"*•  wnder  this 
be  could  see  the  mortgagee  upon  the  subject  of  the  mortgage.    The  mort-  "^  ^"^ 
gagee  replied  by  a  letter,  saying,  "  I  do  not  see  the  use  of  meeting  unless  T^y^>. 
some  one  is  ready  with  the  money  to  pay  me  off:"  it  was  held,  that  this  S^     ^'*r^^  ^ 
letter  was  a  su£Bcient  acknowledgment  in  writing  to  exclude  the  application  /?***y«  "^^V'/^ 
of  the  Statute  of  Limitations,  although  not  written  within  twenty  years  after  J/  ^   t^r-i* 
the  mortgagee  had  entered  into  possession.    (Stai^field  v.  Hobton,  8  De  Q,^~^=t£^SS:^ 
Mac.  &  G.  620 ;  22  Law  J.,  Chan.  657.)  dkc^^,  /$f , 

A  mortgagee  in  possession  of  lands  at  Hendred,  having  received  from  the 
mndfiither  of  the  infant  heir  of  the  mortgagor  a  letter,  the  contents  of  which 
did  not  appear,  wrote  in  answer  as  follows :  "  Concerning  the  business  at 
Hendred,  which  you  know  nearly  as  well  as  myself,  as  there  has  been 
nothing  kept  from  you ;  which  I  am  very  willing  to  settle  if  your  grand- 
daughter is  of  age,  I  never  told  you  any  otherwise ;  as  I  have  been  informed 
she  is  the  heiress  of  what  there  is.  The  difference  is  not  worth  much.  I 
shall  hear  from  your  granddaughter  about  the  business."  It  was  held,  that 
the  last-mentioned  letter  was  an  acknowledgment  of  the  heir's  right  to 
redeem  the  mortgage,  and  that  when  she  came  of  age  she  was  entitled  to 
consider  her  grandfiither  as  having  acted  as  her  agent,  and  consequently 
that  she  was  entitled  to  redeem  the  mortgage  at  any  time  within  twenty 
years  after  the  letter  was  written.  It  was  objected,  that  as  the  letter  was 
not  vrritten  either  to  the  granddaughter,  or  to  any  person  to  act  as  her 
agent,  it  was  not  such  a  written  acknowledgment  as  the  statute  requires. 
The  question,  however,  was,  whether  the  party  who  wrote  the  letter  did 
not  treat  the  party  to  whom  it  was  written  as  the  agent  of  the  child.  She 
was  at  that  time  an  infant ;  and  the  writer  made  the  statements  in  his  letter 
in  answer  to  the  grandfather's  letter  upon  the  infant's  business ;  and  when 
he  said,  '*  I  am  very  willing  to  settle  if  your  granddaughter  is  of  age,"  can 
it  be  supposed  that  that  was  not  meant  to  be  a  statement  of  which  the 
granddaughter  might  avail  herself  when  she  came  of  age?  It  would  be  a 
forced  construction  to  say  that  this  was  not  an  acknowledgment  within  the 
statute,  or  that  it  was  not  given  to  the  agent  of  the  person  claiming  the 
estate  of  the  mortgagor.  It  is  not  necessary  to  make  a  person  an  agent,  that 
he  should  have  an  actual  authority  to  act;  it  is  quite  sufficient  that  the 
grandfather  acted  as  the  agent  of  his  grandchild ;  and  that  she,  when  she 
came  of  age,  adopted  what  he  had  done  on  her  behalf.  The  letter,  too, 
treats  the  grandfiither  as  agent;  it  assumes  that  he  had  full  knowledge  of 
all  the  circumstances  relating  to  the  property ;  and,  in  the  Vice-Chan- 
cellor's opinion,  the  expressions  in  it  did  in  effect  admit  the  right  in  dis- 
pute.   (Trulock  V.  Robey,  12  Sim.  406,  407.) 

Where  a  plea  of  the  Statute  of  Limitations  was  pleaded  to  a  bill  for  re- 
demption against  a  mortgagee  in  possession,  and  the  bill  stated  that  interest 
had  been  paid  within  twenty  years,  but  contained  no  charge  of  documents, 
and  the  plaintiff  had  filed  a  replication  i — it  was  held,  that  the  plaintiff 
might  nevertheless  compel  production  of  documents  by  the  defendant  for 
the  purpose  of  obtaining  evidence  upon  the  issue  tendered  by  the  bill  as  to 
payment  of  interest  within  twenty  years.  (Parkhutm  v.  Chamber t,  1  Kay  Sl 
J.  72.    See  15  &  16  Vict  c.  86,  s.  18.) 
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3^4  Will,  4,  Where  a  tenant  for  life  of  a  mortgaged  estate  by  deed  admitted  the  pay- 
c.  27,  «.  28.  ment  of  interest  on  the  mortgage,  this  was  not  a  safficient  acknowledgment 
' of  the  debt,  as  against  the  remainderman,  to  prevent  the  Statute  of  Limita- 
tions from  operation.    {Oregson  ?.  HindUy^  10  Jur.  383.) 

A.  mortgaged  an  estate  to  B.  for  1000  years.  B.  died,  having  bequeathed 
the  mortgage  to  his  widow.  She  also  died ;  and  in  1822  her  personal  repre- 
sentative entered  into  and  continued  in  possession  of  the  estate  until  1838, 
when  they  sold  and  assigned  the  mortgage  to  C,  who  entered  and  continued 
in  possession  until  1843,  when  A.'s  heir  filed  a  bill  to  redeem,  on  the 
ground  that  the  deed  of  assignment  recited  the  mortgage,  and  conveyed  the 
term  to  C,  subject  expressly  to  the  equity  of  redemption  of  A.,  or  his  legal 
representatives.  It  was  held,  that  the  deed  was  not  such  an  acknowledg- 
ment of  the  mortgagor's  title  as  to  make  the  estate  redeemable.  {Lweai  v. 
Denisomt  13  Sim.  584.) 

In  1816,  the  mortgagee,  under  a  mortgage  created  some  years  before, 
entered  into  possession  of  the  mortgaged  premises,  and  in  1827  he  executed 
a  transfer  of  his  mortgage  to  another.  The  transferee  thereupon  entered 
into  possession,  and  in  1828  executed  a  transfer  of  his  mortgage  to  a  second 
transferee,  who  then  entered  into  possession.  The  mort^gor  was  not  a 
party  to  either  transfer,  and  had  not  from  the  time  the  original  mortgagee 
entered  into  possession  received  any  acknowledgment  in  writing  of  his 
equity  of  redemption.  In  1833,  the  above  stat  3  &  4  Will.  4,  c.  27,  s.  28, 
was  passed.  In  1845,  the  representative  of  the  mortgagor  filed  bis  bill  for 
redemption  against  the  representatives  of  the  second  transferee.  It  was 
held,  that  the  statute  operated  retrospectively,  by  taking  from  the  mort- 
gagor the  benefit  of  the  acknowledgment  which  had  alr^y  been  made  of 
the  mortgage  title  in  the  transfers  of  1827  and  1828,  and  that  the  suit  (as  to 
that  estate)  was  therefore  barred.     {Baichelor  v.  Middletony  6  Hare,  75.) 

A  mortgagee  in  fee,  who  had  been  in  possession  for  more  than  twen^ 
years,  died  in  1805,  leaving  a  will,  by  which  he  devised  the  property  to  his 
eldest  son  in  tail,  with  divers  remainders  over,  and  appointed  him  his 
executor  and  residuary  legatee.  In  1812,  the  person  claiming  under  Ae 
will  of  the  mortgagor  fildl  a  bill  against  the  son  to  redeem,  and  the  suit 
was  compromised  in  1814  on  the  terms  of  the  son  paying  a  sum  for  the 
equity  of  redemption,  which  was  accordingly  conveyed  to  him.  He  after- 
wards died  without  issue,  and  without  having  done  any  act  to  bar  the 
entail  created  by  his  father's  will.  It  was  held,  that  his*  heir  at  law  was 
entitled  to  the  equitable  fSee,  and  that  the  remainderman  under  his  father's 
will  had  no  title  in  equity.  It  was  considered  that  the  same  eflfect  was  to 
be  given  to  the  son's  acknowledgment  as  if  he  had  held  only  under  the 
mortgage,  and  his  father's  will  had  not  contained  the  limitations  by  which 
an  estate  tail  was  given  to  him,  with  remainders  over.  The  consequence 
was  that  efiect  must  be  given  to  the  conveyance  of  the  equity  of  redemption 
to  the  son,  under  which  the  respondents  claimed,  and  that  no  effect  was  to 
be  given  to  the  limitation  in  the  testator's  will,  by  which  he  professed  to 
give  a  remainder  in  fee  to  his  daughters  after  the  successive  estates  tail 
limited  to  his  son.  {Pendkion  v.  Rooih,  1  De  G.,  P.  &  J.  81 ;  1  Giff.  35; 
5  Jur.,  N.  S.  840 ;  6  Jur.,  N.  S.  182 ;  29  Law  J.,  Ch.  265.) 

A  mortgagee  in  possession  for  six  years,  without  making  any  acknow- 
ledgment of  the  mortgagor's  title,  then  purchased  the  interest  of  the  tenant 
for  life  of  the  equity  of  redemption,  and  continued  in  possession  for  twenty 
years  longer.  It  was  held,  that  such  possession  was  not  adverse  during  the 
existence  of  the  life  estate  so  purchased,  and  that  the  stat  3  3i  4  WUl.  4, 
c.  27,  s.  28,  was  not  therefore  a  bar  to  any  suit  for  redemption  by  the 
remainderman  or  reversioner.  Vice- Chancellor  Wigram :  "  I  cannot  compel 
the  purchaser  to  take  a  title  depending  on  the  operation  of  the  Sutute  of 
Limitations  under  the  circumstances  of  this  case.  The  possession  of  the 
mortgagee  appears  to  mo,  in  point  of  fact,  not  to  have  been  adverse.  The 
28th  section  supposes  the  existence  of  a  person  to  whom  the  acknowledg- 
ment is  to  be  made,  as  well  as  that  of  the  party  to  make  it ;  there  must  be 
not  only  a  party  to  redeem,  but  one  to  be  redeemed.  The  parties  in  this 
case  were  not,  I  think,  in  ^e  situation  which  the  statute  contemplates  as 
creating  a  bar.  The  mortgagee  became  in  effect  the  tenant  for  life  of  the 
equity  of  redemption ;  the  remainderman  or  reversioner  may  therefore  pr^- 
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perW  look  upon  him  as  holding  in  that  character.     He  would  not  neces-    Z  f  4  Will  4, 
aarify  refer  his  possession  to  any  other  title.     It  would  be  a  surprise  upon     c  27»  t.  28. 
the  parties  interested   in  the  property,   after  the  expiration  of  the  life  ' 

interest,  if  they  were  told  that  the  tenant  for  life  had  another  and  an 
adverse  title,  by  means  of  which  they  are  to  be  barred,  and  the  tenant  for 
life  to  acquire  an  absolute  interest."     {Hyde  v.  Dallawap,  2  Hare,  628.) 

The  reason  is  not  apparent  wh^  the  mortgagee  should  not  be  allowed  to 
make  an  admission  (in  writing  signed  by  himself)  of  his  mortgage  title  to 
a  third  person,  of  which  the  mortgagor  may  have  the  benefit ;  the  statute 
however  requires  the  admission  should  be  made  to  the  mortgagor  himself  or 
his  agent,  and  by  that  the  court  is  bound.  ( Batehelor  v.  MiddUton,  6  Hare, 
83,  84.)  In  Forsyth  v.  Brittow,  8  Exch.  716,  it  was  questioned  whether  the 
acknowledgment  to  take  the  case  out  of  the  stat  8  s  4  Will.  4,  c.  42,  s.  5, 
must  be  made  to  the  creditor  or  his  agent     (See  ponU) 

It  was  questioned  whether  since  the  statute  3  &  4  Will.  4,  c.  27,  the  bar 
created  by  twenty  years'  possession  by  a  mortgagee  is  defeated  by  his 
having  kept  accounts  of  the  rents  received  by  him.  {Baker  v.  IVhettwm,  14 
Sim.  426.)  But  it  is  observed  by  Sir  E.  Sugden,  Real  Prop.  Stat.  p.  117, 
2nd  ed.,  that  keeping  accounts  "  could  hardly  be  held  to  supply  the  want  of 
an  acknowledgment ;  for  during  the  twenty  years  prudence  would  require  that 
an  account  should  be  kept,  and  after  that  period,  when  the  right  to  redeem 
is  barred,  no  one  has  a  right  to  inquire  how  the  owner,  though  formerly  a 
mortgagee,  has  kept  his  accounts.  The  statute  intended  to  put  an  end  to 
such  inquiries." 

Where  an  equity  of  redemption  is  put  in  settlement,  though  the  tenant 
for  life  is  the  party  bound  to  pay  the  interest  upon  the  mortgage,  yet  the 
mere  laches  of  the  mort^^agee  to  demand  such  interest  from  ue  tenant  for 
life  will  not  prejudice  his  claim  against  those  in  remainder.  ( WrUom  v. 
Vixe^  2  Dm.  &  War.  192 ;  Loftut  v.  Sw\ft,  2  Sch.  &  L.  642.) 

It  should  be  observed  that  there  are  no  savings  for  disabilities  of  the 
mortgagor  or  his  heirs  in  regard  to  the  bar  created  by  the  28th  section. 
(Sogd.  Real  Prop.  Stat,  p.  118,  pi.  46, 2nd  ed.) 

A  mcfftg^ee,  who  holds  property  in  pledge,  is  responsible  for  it  in  ita 
integrity.  Therefore,  where  a  mortgagee  of  lands  allowed  the  owners  of 
adjacent  coal  mines  to  enter  and  work  a  mine  for  the  purpose  of  exploring, 
which  they  did,  and  sold  the  coals,  an  account  was  directed  against  them 
all  for  the  benefit  of  the  mortgagor  upon  a  bill  to  redeem,  and  the  Statute 
of  Limitations  was  held  not  to  apply  to  a  case  of  this  kind,  as  between 
mortgaffor  and  ^lortgagee.     {Hood  v.  Eaiton,  2  Giff*.  692.) 

A  Welsh  mortgage  is  a  conveyance  of  an  estate  redeemable  at  an^  time  Welsh  mortfsgss* 
on  payment  of  the  principal,  with  an  understanding  that  the  profits  in  the 
meantime  shall  be  received  by  the  mortgagee  without  account  in  satisfac- 
tion  of  interest  (See  Talbot  v.  Braddyl^  1  Vem.  396;  LawUy  v.  Hooper, 
3  Atk.  280 ;  Yatet  v.  Hambly,  2  Atk.  237.)  But  it  is  probable  that  at  the 
present  day  a  court  of  equity  will  decree  an  account  against  the  mortgagee 
of  the  renu  and  profits,  whether  the  value  was  excessive  or  not  beyond  the 
interest,  and  notwithstanding  the  agreement  that  the  profits  shall  be  re- 
tained in  lieu  of  interest  {Fulthorpe  v.  Fortter,  1  Vem.  477 ;  see  Coote  on 
Mortgages,  207»  212  ;  6  Jarm.  Conveyancing,  by  Sweet,  96,  101.) 

A  Welsh  mortgagee  has  no  remedy  to  compel  redemption  or  foreclosure, 
(Longuet  v.  Seawen,  I  Ves.  sen.  406,)  but  if  a  man  be  permitted  to  hold  over 
twenty  years  after  the  debt  has  been  fully  paid,  it  seems  that  the  mortgagor 
would  be  barred.  (Fenwick  v.  Reed,  I  Mer.  126;  6  B.  &  Aid.  232;  and 
see  2  Spence  on  Eq.  Jurisd.  pp.  616 — 618.)  Where  A.,  being  entitled  in 
fee  to  a  freehold  estate  in  remainder  expectant  on  the  decease  of  B.,  demised 
his  interest  to  C.  for  a  term  of  600  years,  subject  to  a  proviso  for  redemp- 
tion oo  payment  of  the  sum  of  l,000iL  and  interest,  without  any  time  being 
fixed  by  the  proviso  for  payment  of  the  money ;  the  deed  contained  a  cove- 
nant by  A.  for  payment  of  the  money  on  demand,  and  also  a  covenant  that 
it  should  be  lawful  for  B.  to  enter  into  the  property,  and  to  hold  and  enjoy 
the  same  until  the  payment  of  the  principal  monev  and  interest :  it  was 
held,  that  the  mortgage  was  in  the  nature  of  a  V^elsh  mortgage ;  and  a 
bill  of  foreclosure  filed  by  B.  against  a  person  to  whom  A.  had  conveyed  his 
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3  4"  4  ^'^'  ^*  reversionary  interest,  was  dismissed,  but  without  costs.  (Teulon  t.  Curtis^ 
c.  27,  s,  28.       1  Young^e,  616.    See  Hartpoole  ▼.  WaUh,  h  Br.  P.  C.  267,  Toml.  ed.)    The 

grant  of  annuities  during  the  life  of  the  grantees,  in  satisfaction  of  a  debt  to 

which  the  grantor  was  not  to  be  personally  liable,  but  reserved  a  power  of 
purchasing  the  annuities,  was  held  part  of  the  personal  estate  of  the  grantee^ 
similar  to  a  Welsh  mortgage.    ( 1  Yes.  sen.  402.) 


VIII.  Limitation  of  Time  as  to  Church  Property  and 
Advowsons. 

Time  of  Limitation  fixed. 
Noitndtorrenu       S9.  Provided  always,  and  be  it  further  enacted,  that  it  shall 
b*  ***5SiMtri     ^  lawful  for  any  archbishop,  bishop,  dean,  prebendary,  parson. 
or^^ieemMyiia  j     vicar,  master  of  hospital  or  other  spiritual  or  eleemosynary  cor- 
butwitwn*twi**    poration  sole,  to  make  an  entry  or  distress,  or  to  brinff  an  action 
Incumbencies  and  or  suit  to  rccovcr  any  land  or  rent  within  such  period  as  herein- 
ywra!*"'  °'*^**'^  after  is  mentioned  next  after  the  time  at  which  the  right  of  such 
corporation  sole,  or  of  his  predecessor,  to  make  such  entry  or 
distress,  or  bring  such  action  or  suit,  shall  first  have  accrued ; 
(that  is  to  say,)  the  neriod  during  which  two  persons  in  suc- 
cession shall  have  held  the  office  or  benefice  in  respect  whereof 
such  land  or  rent  shall  be  claimed,  and  six  years  after  a  third 
person  shall  have  been  appointed  thereto,  if  the  times  of  such 
two  incumbencies  and  such  term  of  six  years  taken  together 
shall  amount  to  the  full  period  of  sixty  years ;  and  if  such  times 
taken  toother  shall  not  amount  to  the  full  period  of  sixty  years, 
then  dunng  such  further  number  of  years  in  addition  to  such 
six  years  as  will,  with  the  time  of  the  holding  of  such  two  per- 
sons and  such  six  years,  make  up  the  full  period  of  sixty  years ; 
and  after  the  said  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  no  such  entry,  distress,  action, 
or  suit  shall  be  made  or  brought  at  any  time  beyond  the  deter- 
mination of  such  period  (u). 

(«)  Where  an  ancient  rent  was  payable  out  of  lands  A.  and  B.,  and  the 
owner  of  the  lands  sold  B.  and  charged  others  to  indemnify  the  purchaser, 
and  continued  to  pay  the  whole  rent,  no  payment  having  been  made  to  the 
purchaser  of  B.  and  the  period  prescribed  by  this  section  had  elapsed,  yet 
It  was  held  that  the  purchaser's  estate  was  still  liable ;  for  by  the  very  terms 
of  this  section  the  period  of  limitation  is  to  commence  when  the  right  to 
make  an  entry  or  distress  or  to  bring  an  action  or  suit  has  first  accrued,  and 
to  ascertain  this  terminus,  recourse  must  be  had  to  the  third  section,  which 
defines  it  to  be  when  the  person  in  possession  or  receipt  of  the  rent  shall, 
while  entitled  thereto,  have  been  dispossessed  or  have  discontinued  the 
possession  or  receipt  of  it.  But  here  there  was  a  continued  receipt  of  the 
whole  of  the  rent  from  the  owner  of  A.  and  his  ancestors,  and  as  there  was  a 
common  liability  to  its  payment  attaching  on  B.,  all  the  payments  made  by 
the  owner  of  A.  are  sufficient  to  prevent  the  bar  of  the  statute  from  operating 
in  favour  of  the  owner  of  B.  The  statute  never  began  to  run.  {Archbishop 
of  Dublin  v.  Lord  TrimUsion,  12  Ir.  £q.  Rep.  251 ;  Sugd.  on  Real  Prop.  Sut. 
153.  2nd  ed.) 
How  ecclesfasti-  Before  this  act,  ecclesiastical  corporations,  and  generally  all  ecclesias- 
cal  peraons  are  tical  persons  seised  in  right  of  their  churches,  were  not  within  any  of  the 
affectwlby  r  o  »  / 
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Statutes  of  LimitatioD,  and  therefore  could  not  bar  their  successors,  by  8^4  WiU,  4, 

neglecting^  to  bring  actions  for  recovery  of  their  possessions  within  the  time  c.  27,  t,  29. 
prescribed  for  other  persons,  although  an  ecclesiastical  person,  who  was 


guilty  of  such  neglect,  would  himself  have  been  barred.    (Plowd.  858,  538  ;  Statute  of  Umi- 
1 1  Rep.  78  b ;  7  Roll.  R.  151 ;  2  Bos.  &  Pull.  546.    See  Srd  Real  Prop.  R.  *^^- 
58—62.) 

Although  the  Statute  of  Fines,  4  Hen.  7,  c  24,  {antCy  p.  157,)  did  not 
operate  as  a  bar  to  the  successors  of  bishops,  rectors,  or  other  ecclesiastical 
persons  entitled  to  lands  in  respect  of  offices  for  life,  yet  each  particular 
person  was  bound  by  a  lapse  of  five  years  in  his  own  time  after  the  fine  had 
been  levied.  {Runcorn  v.  Doe  d.  Cooper,  5  B.  &  C.  696 ;  8  D.  &  R.  450 ; 
Croft  V.  Howeh  Plowd.  358;  1  Prest  Conv.  235;  Magdalen  College  case,  11 
Rep.  67.)  The  act  2  &  3  Will  4,  c.  71,  for  shortening  the  time  of  prescrip. 
tion  in  certain  cases,  extends  to  any  ecclesiastical  person,  but  tithes  are 
excepted  from  that  act.  {Jnte,  pp.  2,  6.)  The  stotute  2  &  3  Will.  4,  c.  100, 
has  shortened  the  time  required  for  the  valid  establishment  of  claims  of  a 
modue  decimandi  or  exemption  from  or  discharge  of  tithes  by  composition 
real  or  otherwise.  In  the  construction  of  this  statute  there  was  great  dif- 
ference of  opinion,  but  Lord  Coitenham,  C,  has  concurred  with  the  opinion 
of  the  majority  of  the  judges,  who  think,  that  under  the  act  the  proof  of  the 
enjoyment  of  the  discharge  claimed  for  the  prescribed  time  is  a  sufficient 
answer  to  a  demand  for  tithes.  {Salkeld  v.  JohnstoHf  1  Mac.  &  O.  242;  1 
Hall  &  T.  829 ;  2  Exch.  256 ;  2  C.  B.  749.) 


Advowsons. 
Time  qf  Limitation  fixed, 
80.  After  the  said  thirty-first  day  of  December,  one  thou-  No  advowson  %o 
sand  eight  hundred  and  thirty-three,  no  person  shall  bring  any  wUwuftSSefaH* 
quare  impedit  or  other  action,  or  any  suit  to  enforce  a  right  to  oumbenciet  or 
present  to  or  bestow  any  church,  vicarage  or  other  ecclesiastical  ■'^y*^* 
Denefice,  as  the  patron  thereof,  after  the  expiration  of  such 
period  as  hereinaner  is  mentioned;  (that  is  to  say,)  the  period 
during  which  three  clerks  in  succession  shall  have  held  the 
same,  all  of  whom  shall  have  obtained  possession  thereof  ad- 
versely to  the  right  of  presentation  or  gift  of  such  person,  or 
of  some  person  through  whom  he  claims,  if  the  times  of  such 
incumbencies  taken  together  shall  amount  to  the  full  period  of 
sixty  years ;  and  if  the  times  of  such  incumbencies  shall  not 
together  amount  to  the  full  period  of  sixty  years,  then  after  the 
expiration  of  such  further  time  as,  with  the  times  of  such  incum- 
bencies, will  make  up  the  full  period  of  sixty  years  {x). 

(jr)  The  provisions  of  this  act,  so  far  as  relates  to  any  right  to  present  to 
or  b^tow  any  church,  vicarage,  or  other  ecclesiastical  benefice,  are  extended 
to  Ireland  by  6  &  7  Vict.  c.  54.  and  7  &  8  Vict.  c.  27.  See  8  &  9  Vict,  c 
^1,  as  to  costs  of  defending  rights  of  patronage  in  Ireland. 

By  Stat.  1  Mary,  sess.  4,  c  5,  (which  was  extended  to  Ireland  by  stat  10 
Car.  1,  s(.  2,  c  6,)  it  was  enacted,  that  the  stat  32  Hen.  8,  c  2,  should  not 
extend  to  a  writ  of  right  of  advowson,  quare  impedit,  assize  of  darrein  present^ 
wuntf  nor  jure  patronatus,  but  the  time  of  seisin  to  be  alleged  in  such  cases 
should  be  as  it  was  at  the  common  law  before  the  making  of  the  said  statute, 
which  was  from  the  time  of  the  commencement  of  the  reign  of  Rich.  1. 
Before  the  statute  of  Mary,  if  the  incumbent  of  an  advowson  had  lived  sixty 
years  and  died,  and  a  stranger  had  presented,  the  patron  could  not  maintain 
£itar«  impedit  or  darrein  presentment.  (See  Plowd.  371  b;  Co.  Litt.  115  a.) 
by  the  stat.  7  Anne,  c.  18,  (which  was  held  not  to  be  retrospective,  5  Ves. 
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3  4"  4  Will,  4,    828,)  it  wai  enacted,  that  no  usurpation  should  displace  the  estate  of  the 
c.  27,  «.  80.      patron,  and  that  he  might  present  on  the  next  avoidance  as  if  there  had  not 

been  any  usurpation ;  which  provision,  in  effect,  took  away  all  limitations 

of  suits  about  the  right  of  patronage.    (See  8  Bl.  Comm.  250.) 


IncvmbeDeies 
after  Upte  to  bs 
reckoned  within 
the  period,  bat 
not  incambeDcies 
after  promoti<mt 
to  bisbopriot. 


Lapse. 

81.  Proyided  always,  and  be  it  further  enacted,  that  wlien 
on  the  avoidance,  afler  a  clerk  shall  have  obtained  possession 
of  an  ecclesiastical  benefice  adversely  to  the  right  of  presenta- 
tion or  gift  of  the  patron  thereof,  a  clerk  shall  be  presented  or 
collated  thereto  by  his  Majesty  or  the  ordinary,  by  reason  of  a 
lapse,  such  last-mentioned  clerk  shall  be  deemed  to  have  ob- 
tamed  possession  adversely  to  the  right  of  presentation  or  gift  of 
such  patron  as  aforesaid ;  but  when  a  clerk  shall  have  been  pre- 
sentea  by  his  Majesty  upon  the  avoidance  of  a  benefice,  in  con- 
sequence of  the  incumbent  thereof  having  been  made  a  bishop, 
the  incumbency  of  such  clerk  shall,  for  the  purposes  of  this  act, 
be  deemed  a  continuation  of  the  incumbency  of  the  clerk  so 
made  bishop  (y). 

(y)  Presentation  must  be  made  by  a  common  person  within  six  calendar 
months  after  the  death  of  the  last  incumbent,  otherwise  the  right  accrues  to 
the  ordinary,  which  is  called  a  lapte.  (S  Leon.  46;  2  Inst  273;  Wats.  CL 
L.  c.  12.)  The  six  months  commence  from  the  time  the  patron  has  notice 
of  the  avoidance;  (2  Bum,  Eccl.  Law,  327 ;)  but  if  the  clerk  of  a  stranger 
be  instituted  and  inducted,  and  the  patron  gives  no  disturbance  within  six 
months,  he  has  no  remedy  for  that  turn,  because  induction  is  an  act  of  which 
he  is  bound  to  take  notice.  (/6.  829.)  If  the  avoidance  be  by  resignation 
or  deprivation,  the  six  months  do  not  commence  till  notice  of  the  avoidance 
given  by  the  ordinary  to  the  patron.  (Com.  Dig.  Esglise,  (U.  9).)  But 
where  the  incumbent  is  himself  patron,  a  sentence  of  deprivation  is  not 
necessary  to  render  the  first  living  void,  the  object  of  such  a  sentence  being 
to  give  notice  to  the  patron.  {Jpperleif  v.  Bishop  of  Hereford^  3  Moore  ft 
8cott,  192;  S,  C,  9  Bing.  681.)  If  the  bishop  should  not  present  within 
■ix  months  alter  the  lapse  to  him,  then  the  right  to  present  goes  to  the 
archbishop;  (Com.  Dig.  Esglise,  (H.  11);)  and  if  neither  the  bishop  nor 
archbishop  present,  then  to  the  crown,  which  is  not  confined  to  any  time. 
(Cro.  Car.  335  ;  Plowd.  498.)  It  is  clear  that,  as  against  the  bishop  at  least, 
the  patron  may  at  any  time  present,  notwithstanding  six  months  have 
elapsed,  provided  advantage  has  not  been  taken  of  the  lapse.  (3  Moore  ft 
Scott,  114.)  So  that  if  after  a  lapse  and  before  the  bishop  or  archbishop 
has  collated  his  clerk,  the  patron  presents  one,  the  latter  shall  be  instituted. 
(Hutt.  24;  Hob.  152,  154;  2  Inst  273.)  So  after  a  lapse  to  the  king,  if 
the  patron's  clerk  be  presented,  instituted  and  inducted,  and  die  incuml^nt, 
before  the  king  has  taken  advantage  of  the  lapse,  his  right  is  gone.  (Owen, 
2—5;  Cro.  £liz.44,  119;  7  Rep.  28.) 

When  an  incumbent  is  made  a  bishop,  the  right  of  presentation  to  living* 
held  by  him  vests  for  that  turn  in  the  king,  and  is  called  a  prerogative  pre- 
sentation. This  right  of  the  crown  was  formerly  doubted,  ( Wentworth  t. 
Wright,  Owen,  144,)  but  has  since  been  fully  established  and  acted  on,  but 
the  right  must  be  exercised  in  the  lifetime  of  the  person  promoted,  other- 
wise the  turn  of  the  crown  is  lost.  (2  Bl.  Rep.  770 ;  Rex  v.  Biehop  qf  London, 
1  Show.  464;  S,  P.,  Show.  P.  C.  185;  Com.  Dig.  Esglise,  (H.  6);  Jrek^ 
bi$hop  of  Armagh  v.  Attorney -General^  2  Br.  P.  C.  514.)  If  after  a  grant  of 
the  next  presentation  to  a  living  the  incumbent  be  made  a  bishop,  by  which 
the  living  becomes  vacant,  and  the  king  is  entitled  to  present,  the  grantee 
may  present  on  the  next  vacancy  occasioned  by  the  death  or  resignation  of 
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the  king*s  presentee.    {Calland  y.  Troward,  2  H.  Bl  824 ;  8  Br.  P.  C.  71 ;    8  4'  4  WUl.  4, 
6  T.  R.  489,  778.)  c  27,  $.  81. 

The  right  of  the  crown  to  present  to  an  English  benefice,  upon  the  ap-    

pointment  of  the  incumbent  to  a  bishopric,  is  not  barred  by  the  crown 
having  before  such  appointment  granted  the  advowson  to  a  subject  But 
DO  such  right  exists  in  the  case  of  an  appointment  to  the  bishopric  of  Christ's 
Church,  in  New  Zealand.    {Reg.  v.  Eton  College,  8  EIL  &  Bl.  610.) 

The  right  of  presentation  given  to  the  universities  by  the  statutes  8  Jac.  1,  Univenittes. 
c.  5,  88.  18, 19,  20;  1  Will.  &  M.  c.  26,  s.  2,  and  12  Anne,  st.  2,  c.  14,  s.  1, 
arises  only  in  the  case  of  a  sole  patron,  or  all  of  several  patrons  professing 
the  Roman  Catholic  religion.  Where  two  are  jointly  seised  of  an  advowson, 
the  one  being  a  Roman  Catholic,  the  other  a  Protestant,  the  sole  right  is  in 
the  latter.  {Edwards  v.  Bithop  of  Exeter,  7  Scott,  652 ;  5  Bing.  N.  S.  652; 
8  Jur.  725.  See  Cottington  v.  Fletcher,  2  Atk.  155.)  By  statute  12  Anne, 
St  2,  c  14,  the  presentation  to  any  benefice  by  any  Roman  Catholic  is  void. 
And  by  stat.  11  Geo.  2,  c.  17,  s.  5,  every  grant  made  of  any  advowson  or 
right  of  presentation,  collation,  nomination  or  donation,  by  any  person  pro- 
fessinff  the  Catholic  religion,  or  by  any  mortgagee  or  trustee  of  such  person, 
is  void,  unless  it  be  for  valuable  consideration  to  a  Protestant  purchaser. 
(See  9  &  10  Vict  c.  59.) 

An  advowson  donative  being  in  the  patron's  disposal  by  his  own  deed  of 
donation,  without  presentation,  institution  or  induction,  (Co.  Litt  844  a,)  is 
not  subject  to  lapse,  {lb. ;  Fairchild  v.  Gayre,  Cro.  Jac  68;  Britton  v.  Wade, 
lb,  515,)  unless  such  be  the  terms  of  the  foundation,  or  unless  the  donative 
be  augmented  by  Queen  Anne's  bounty,  in  which  case  it  is  subject  to  lapse, 
by  statute  1  Geo.  1,  st  2,  c.  10,  ss.  6,  14,  in  case  there  be  no  nomination 
within  six  months.  (See  Mutter  v.  Chauvel,  1  Mer.  475.)  As  to  proof  of 
augmentation,  see  1 1  East,  478.  The  ordinary  may,  by  ecclesiastical  cen- 
sures, compel  the  patron  of  a  donative  to  fill  the  church.  (8  Salk.  140 ;  Rex 
▼.  Biihop  of  Cheater,  1  T.  R.  896.) 

By  Stat  21  Uen.  8,  c.  18,  if  a  person  having  a  benefice  with  cure  of  souls, 
of  the  yearly  value  of  82.  or  above,  was  instituted  and  inducted  into  any  other 
benefice  with  cure  of  souls,  the  first  benefice  became  void.  (See,  on  the 
construction  of  this  statute,  Boteler  v.  Allington,  8  Atk.  458 ;  Botham  v. 
Gregg,  4  Moore  &  S.  280 ;  Halion  v.  Cove,  1  B.  &  Ad.  530.)  The  stat  1  & 
2  Vict  c.  106,  ss.  1 — 18,  has  repealed  the  stat  21  Hen.  8,  c.  18,  and  made 
new  provisions  as  to  pluralities,  which  provisions  apply  generally  to  all 
persons  and  benefices  without  distinction  of  value.  By  the  1 1th  section  of 
1  ft  2  Vict  c  106,  institution  into  a  second  benefice  ipso  facto  avoids  the 
first  (See  Storie  v.  Bishop  of  Winchester,  9  C.  B.  62 ;  Ex  parte  Bartlett,  12 
Q.  B.  488,  as  to  avoidance  by  non-residence  under  ss.  54^  58,  of  the  same 
statute,  when  the  clerk  is  in  prison.) 

Further  provisions  are  made  relating  to  the  holding  benefices  in  plurality 
by  statute  18  &  14  Vict  c.  98. 


Estates  subsequent  to  Estates  Tail, 

3S.  In  the  construction  of  this  act  every  person  claiming  a  when  person 

right  to  present  to  or  bestow  any  ecclesiastical  oenefice^  as  patron  ^i^^  "JI** 

thereof^  ny  virtue  of  any  estate^  interest  or  right  which  the  owner  mainder,  ftc 

of  an  estate  tail  in  the  advowson  might  have  barred^  shall  be  JSf'.Sinl?'* 

deemed  to  be  a  person  claiming  through  the  person  entitled  to  baned. 
such  estate  tail,  and  the  right  to  bring  any  quare  impedit|.action 
or  suit,  shall  be  limited  accordingly. 
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8  4*  4  wm.  4, 

e.  27,  s.  ««. 

Mo  advowaoa  to 
be  recovered 
after  100  yean. 


Limitation  of  Actions  and  Suits. 

Extreme  Period  of  Limitation  One  Hundred  Tears, 

33.  Provided  always,  and  be  it  further  enacted,  that  after  the 
said  thirty-first  day  of  December,  one  thousand  eight  hundred 
and  thirty-three,  no  person  shall  bring  any  quare  impedit  or 
other  action,  or  any  suit  to  enforce  a  right  to  present  to  or  be- 
stow any  ecclesiastical  benefice,  as  the  patron  tnereof,  after  the 
expiration  of  one  hundred  years  from  the  time  at  which  a  clerk 
shall  have  obtained  possession  of  such  benefice  adversely  to  the 
right  of  presentation  or  gift  of  such  person,  or  of  some  person 
through  whom  he  claims,  or  of  some  person  entitled  to  some 
preceding  estate  or  interest,  or  undivided  share,  or  alternate 
right  of  presentation  or  gift,  held  or  derived  under  the  same 
tide,  unless  a  clerk  shall  subsequently  have  obtained  possession 
of  such  benefice  on  the  presentation  or  gift  of  the  person  so 
claiming,  or  of  some  person  through  whom  ne  claims,  or  of  some 
other  person  entitled  in  respect  of  an  estate^  share  or  right  held 
or  derived  under  the  same  title  {z). 

(«)  It  will  be  observed  that  there  is  no  saving  of  the  rights  of  persons 
under  disabilities.  It  will  still  be  necessary  to  require  abstracts  of  titles  to 
advowsons  to  be  carried  back  for  a  century  at  least.  An  abstract  of  title  to 
an  advowson  should  be  accompanied  with  evidence  that  the  presentations 
have  from  time  to  time  been  made  by  the  persons  appearing  to  be  the 
owners  of  the  advowson.  Sir  W.  Blackstone  observes,  that  instances  are 
not  wanting,  wherein  two  successive  incumbents  have  continued  for  upwards 
of  100  years;  and  states  as  an  instance,  that  two  successive  incumbents  of 
the  rectory  of  Chelsfleld-cum. Farnborough,  in  Kent,  continued  101  years; 
of  whom  the  former  was  admitted  in  1650,  the  latter  in  1700,  and  died  in 
1751.    (3  Chitt  BL  Comm.  250 ;  Co.  Litt  1 15  a.) 


At  the  end  of  the 
period  of  Umitft- 
tion  the  right  of 
the  party  out  ot 
possoHioo  to  be 
extinguished. 


Efltetofthis 
section. 


Final  Extinction  op  Right. 

34.  At  the  determination  of  the  period  limited  by  this  act  to 
any  person  for  making  an  entry  or  distress,  or  bringing  any 
\?rit  of  quare  impedit  or  other  action  or  suit,  the  risht  and  title 
of  such  person  to  the  land,  rent  or  advowson,  for  the  recovery 
whereof  such  entry,  distress,  action  or  suit  respectively  might 
have  been  made  or  brought  within  such  period,  shall  b^  extin- 
guished (a). 

{a)  This  section  of  the  act  is  new  in  principle,  as  the  former  statutes  of 
limitation  were  held  not  to  bar  the  right  but  merely  the  remedy ;  but  this 
bars  the  right  as  well  as  the  remedy.  (See  1  Wms.  Sauod.  283  a,  n. ;  2 
B.  &  Ad.  413 ;  1  B.  &  Aid.  93 ;  1  Ld.  Raym.  422.)  The  old  statutes  only 
barred  the  remedy,  but  did  not  touch  the  right ;  possession  at  all  times 
gave  a  ceruin  right,  but,  under  the  new  act,  when  the  remedy  is  barred, 
the  right  and  title  of  the  real  owner  are  extinguished*  and  are  in  effect 
transferred  to  the  person  whose  possession  is  a  bar.  ( Incorporated  Socieitf 
▼.  Richards t  1  Dru.  &  War.  289.)  By  the  effect  of  the  statute  after  the 
proper  period  of  limitation  has  passed,  the  legal  fee-simple  is  in  the  party 
who  has  been  in  possession  during  that  period,  and  he  is  competent  to  con- 
vey to  another.  The  old  statute  of  limitations  was  held  to  operate  as  an 
extinguishment  of  the  remedy  of  one,  and  not  as  giving  the  estate  to  the 
other,  where  one  heir  in  gavelkind  had  disseised  the  other,  and  been  in  the 
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sole  possession  sixty-two  years.    (1  Bl.  R.  678.)    Under  this  and  the  2nd    3^4  Will.  4, 
and  Srd  sections  the  right  to  rent  is  extinguished  by  the  lapse  of  twenty      c.  27,  s,  34. 

years  from  the  time  of  the  last  payment  of  such  rent,  although  twenty  years   

have  not  expired  since  the  rent  became  due.     {Ante^  p.  166,  n.  (00 

Though  by  this  section  the  right  is  extinguished  at  the  end  of  twenty 
years,  still  adverse  possession  by  a  succession  of  independent  trespassers 
for  a  period  exceeding  twenty  years  confers  no  right  on  any  one  of  them 
who  has  not  himself  had  twenty  years'  uninterrupted  possession,  except  as 
furnishing  a  defence  to  a  trespasser  in  possession  against  an  action  by  the 
rightful  owner.     {Dixon  v.  Gayfere^  17  Beav.  421  ;  23  Law  J.,  Chan.  60.) 

After  both  the  trustees  and  cestui  que  trust  had  been  out  of  possession 
more  than  twenty  years,  an  ejectment  was  brought  by  A.  B.,  the  heir  of  the 
trespasser,  in  the  name  of  the  trustee,  and  he  obtained  judgment.  The 
trustee  who,  disclaiming  all  personal  interest,  then  instituted  a  suit  seeking 
to  have  the  rights  declared  as  between  the  rightful  owner  and  the  heir  of 
the  trespasser,  and  the  court  by  its  receiver  took  possession.  A.  B.  after- 
wards instituted  a  suit  against  the  trustee  and  the  rightful  owner  to  recover 
the  property.  It  was  held,  that  the  court  being  in  possession  this  statute 
had  conferred  no  right  and  did  not  apply.  (/6.)  A.  wrongfully  entered 
and  died  intestate,  his  widow  entered.  It  was  held,  that  the  possession  of 
the  widow  was  not  a  continuance  of  that  of  her  husband,  it  not  being  shown 
that  she  was  entitled  to  dower,  and  such  a  right  not  entitling  her  to  enter 
into  the  whole  estate.  (/6.)  A  suit  dismissed  as  against  the  principal 
defendant,  and  wKich  though  pending  as  against  the  others  has  yet  been 
practically  abandoned,  does  not  prevent  the  operation  of  the  statute.  {lb.) 

The  effect  of  this  and  the  2nd  section  as  to  land,  is,  that  after  twenty  years' 
possession  adverse  to  a  title  it  is  extinguished,  so  that  it  cannot  be  revived 
or  re- vested  by  a  re-entry  after  that  period,  upon  the  doctrine  of  remitter, 
because  such  an  application  of  that  doctrine  requires  that  the  former  title 
should  be  in  existence  at  the  time  of  the  re-entry,  and  the  express  pro- 
vision in  the  statute  that  no  person  shall  be  deemed  in  possession  of  lands 
merely  by  reason  of  an  entry  thereon,  applies  to  cases  of  such  re-entry. 
{Brasnngion  v.  Llevfellyn,  27  Law  J.,  Exch.  297  ;   1  F.  &  F.  27.) 

Without  the  aid  of  this  statute  twenty  years' possession  gave  a  pritndfaeU 
title  against  every  one,  and  a  complete  title  against  a  wrong-doer  who 
could  not  show  any  right,  even  if  such  wrong- doer  had  been  in  possession 
many  years,  provided  they  were  less  than  twenty.  {Doe  d.  Harding  v. 
Cooke,  7  Bing.  346  ;  see  ante,  p.  163.)  And  the  effect  of  this  section  would 
probably  be  to  give  the  right  to  the  possessor  for  twenty  years  even  against 
the  party  in  whom  the  legal  estate  formerly  was,  and,  but  for  the  act  would 
still  be,  where  he  had  not  obtained  the  possession  till  after  the  twenty 
years,  but  then  it  is  apprehended  that  such  twenty  years'  possession  must 
be  either  by  the  same  person  or  by  several  persons  claiming  one  from  the 
other  by  descent,  will  or  conveyance.  {Doe  d.  Carter  v.  Barnard,  13  Q.  B. 
945,  952.) 

Where  a  Statute  of  Limitations  extinguishes  the  right  and  does  not 
merely  bar  the  remedy,  the  defence  under  such  statute  need  not  be  pleaded 
specially,  and  therefore  in  an  action  of  replevin  evidence  of  the  lapse  of 
twenty  years  since  the  last  payment  of  rent  may  be  given  under  a  plea  in 
bar  of  non  tenuit.  {De  Beauvoir  v.  Otoen,  Law  J.  1850,  Exch.  Ch.  177  ;  5 
Exch.  166 ;  Owen  v.  De  Beauvoir,  16  Mees.  &  W.  547.) 

The  appointment  of  receivers  in  a  suit  in  chancery,  at  the  instance  of 
judgment  creditors  of  a  former  owner,  is  not  such  an  interruption  of  posses- 
sion as  will  prevent  an  indefeasible  title  being  acquired  by  an  adverse  pos- 
session for  twenty  years  under  this  section.  {Groome  v.  Blake,  8  Ir.  C.  L. 
R.42&) 

The  court  will  compel  a  purchaser  to  take  a  title  depending  upon  parol 
evidence  of  adverse  possession  under  this  statute.  A  testator  by  his  last 
will  and  testament,  after  appointing  certain  lands  to  his  eldest  son,  George, 
gave  all  the  residue  of  his  real  estate  among  his  six  younger  sons,  subject 
to  the  payment  of  his  debts  and  some  charges.  Shortly  afterwards,  he  ob« 
tained  a  conveyance  of  certain  freehold  property,  which  was  the  subject 
of  the  controversy  in  the  present  suit,  and  died  without  having  altered  in 
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8  4"  4  Will.  4»  any  respect  or  republished  his  will,  leaving  his  eldest  son  of  full  age.  Upon 
c.  27,  5.34.  the  death  of  the  testator,  in  1791,  the  six  younger  sons  entered  into  the 
~  possession,  inter  alia^  of  the  after-acquired  property,  and  so  continued  until 
the  present  time:  George,  the  eldest  son,  died  in  1819,  leaving  an  infant 
heir.  It  did  not  appear  that  any  claim  was  ever  made  on  the  part  of 
George  during  his  life  or  after  has  death  by  his  heir  at  law,  and  the 
younger  sons  continued  during  the  entire  of  such  period  in  the  undisturbed 
ei\joyment  of  the  property.  In  1839,  the  premises  were  sold  under  a 
decree  of  the  court,  pronounced  in  a  suit  instituted  by  a  judgment  cre- 
ditor of  the  testator,  m  which  suit  the  infant  heir  was  a  party  defendant. 
Subsequently  to  this  sale  the  heir  died,  and  the  suit  was  not  revived 
against  the  next  heir.  The  abstract  of  title  stated  all  the  above  matters, 
and  was  verified  by  two  affidaviu  deposing  as  to  the  fact  of  the  possession 
and  receipt  of  rent  by  the  younger  sons :  it  was  held,  upon  objections  to 
the  title  on  the  part  of  the  purchaser,  that  by  the  operation  of  this  statute, 
such  a  title  had  been  created  as  the  purchaser  was  bound  to  take.  {Scott 
V.  ATixon,  3  Dru.  &  War.  388.)  In  the  subsequent  case  of  TutHll  v.  Rogeri, 
(6  Ir.  Eq.  R.  441 ;  I  Jones  &  L.  36.)  Sugden,  L.  C,  observed,  that  the 
above  decision  had  been  acquiesced  in,  and  in  conformity  with  it  he  should 
be  compelled  in  principle  to  adopt  the  same  construction  against  the  rights 
of  the  crown,  if  the  case  came  within  the  provisions  of  the  act  48  Geo.  3, 
c.  47,  by  which  the  right  of  the  crown  is  barred,  and  the  estate  actually 
transferred  and  vested  in  the  person  who  has  held  adverse  possession  fur 
sixty  years. 


Receipt  op  Rent. 
Receiptor  rent  to      86.  The  receipt  of  the  rent  payable  by  any  tenant  from  year 
of  proST* ""****  to  year,  or  other  lessee,  shall,  as  against  such  lessee  or  any  per- 
son claiming  under  him  (but  subject  to  the  lease),  be  deemed 
to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes  of 
this  act. 


IX.  Abolition  op  Real  and  Mixed  Actions,  &c. 
Real  and  mixed  36.  No  writ  of  right  patent,  writ  of  right  quia  dominns  re- 
lfte?"th?siii?****  naisit  curiam,  writ  of  right  in  capite,  writ  of  right  in  London, 
December,  1834;  writ  of  right  closc,  writ  of  right  dc  ratiouabili  parte,  writ  of 
right  of  advowson,  writ  of  right  upon  disclaimer,  writ  de  ra- 
tionalibus  divisis,  writ  of  right  of  ward,  writ  de  consuetudinibus, 
et  servitiis,  writ  of  cessavit,  writ  of  escheat,  writ  of  quo  jure, 
writ  of  secta  ad  molendinum,  writ  de  essendo  quietum  de  theo- 
lonia,  writ  of  ne  injuste  vexes,  writ  of  mesne,  writ  of  quod 
permittat,  writ  of  formedon  in  descender,  in  remainder,  or  in 
reverter,  writ  of  assize,  of  novel  disseisin,  nuisance,  darrein  pre- 
sentment, juris  utrum,  or  mort  d'ancestor,  writ  of  entry  sur 
disseisin,  in  the  quibus,  in  the  per,  in  the  per  and  cui,  or  in  the 
post,  writ  of  entry  sur  intrusion,  writ  of  entry  sur  alienation, 
dum  fuit  non  compos  mentis,  dum  fuit  infra  setatem,  dum  fuit 
in  prisona,  ad  communem  legem,  in  casu  proviso,  in  consimiK 
casu,  cui  in  vita,  sur  cui  in  vita,  cui  ante  divortium,  or  sur  cui 
ante  divortium,  writ  of  entry  sur  abatement,  writ  of  entry  qnare 
ejecit  infra  terminum,  or  ad  terminum  qui  praeteriit,  or  causa 
matrimonii  prffilocuti,  writ  of  aiel,  besaiel,  tresaiel,  cosinage,  or 
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nuper  obiit,  writ  of  waste,  writ  of  partition,  writ  of  disceit,  writ    8  4-4  mil.  4, 

of  quod  ei  deforceat,  writ  of  covenant  real,  writ  of  warrantia     g»  27,  s.  36. 

chartse,  writ  of  curia  claudenda,  or  writ  per  quae  servitia,  and 

no  other  action  real  or  mixed  (except  a  writ  of  right  of  dower,  except  for  dower, 

or  writ  of  dower  unde  nihil  hahet  (b)  or  a  quare  impedit(c),  or  JSd'ljwtSenl 

an  ejectment  ((i)  ),  and  no  plaint  in  the  nature  of  any  such  writ 

or  action  (except  a  plaint  for  freebench  or  dower),  shall  be 

brought  after  the  thirty-first  day  of  December,  one  thousand 

eight  hundred  and  thirty-four. 

(b)  The  right  to  bring  real  actions  is  presenred  for  a  limited  time  by  the 
87th  and  S8th  sections.  {See  pott,  p.  245.)  A  writ  of  right  by  journeys 
accounts,  sued  out  after  the  time  allowed  by  stat.  S  &  4  Will.  4,  c.  27,  s.  36, 
for  suing  out  original  writs  of  right,  is  a  nullity,  being  a  new  writ  and  not  a 
continuance  of  a  former  one.  {Davies  v,  LotpndeSt  2  Dowl.  &  L.  272;  6 
Man.  &  G.  529;  8  Scott.  N.  R.  539.     See  1  Phill.  C.  C.  328.) 

It  seems  that  an  action  of  debt  does  not  necessarily  lie  for  rent  in  con- 
sequence of  the  abolition  of  real  actions.  ( Farley  v.  Leight  2  Exch.  R. 
450.)  If  a  tenant  in  a  writ  of  right  obtain  judgment  on  demurrer  to  the 
count,  the  demandant  not  joining  in  the  demurrer  but  making  default,  the 
judgment  for  the  tenant  ought  not  to  be  final,  no  issue  being  joined  on  the 
mise.  A  judgment  under  such  circumstances,  barring  the  demandant  as  to 
the  present  action,  is,  so  far,  good  ;  but  if  it  also  adjudge  that  the  tenant  shall 
hold  to  him  and  his  heirs  quit  of  the  demandant  and  his  heirs  for  ever,  that 
part  is  erroneous,  and  judgment  ought  so  far  to  be  reversed.  So  held  by 
the  Court  of  Exchequer  Chamber,  affirming  the  judgipent  of  the  Court  of 
Queen's  Bench.  {Netbit  v.  Rishion,  11  Ad.  &  El.  244 ;  6  Ad.  &  £1.  103  ; 
9  Ad.  &  El.  426 ;  2  Per.  &  D.  706.) 

By  the  Common  Law  Procedure  Act,  1860,  23  &  24  Vict.  c.  126,  s.  26,  Dower,  writ  of 
no  writ  of  right  of  dower  or  writ  of  dower  unde  nihil  kabetf  and  no  plaint  for  '1«^*  *>'  *^i^*e<Ht 
freebench  or  dower  in  the  nature  of  any  such  writ,  and  no  quare  impedit  JJoiJaSJ  u  real 
shall  be  brought  after  the  commencement  of  this  act,  ( 10th  October,  I860,)  actions,  and  to  be 
in  any  court  whatsoever,  but  where  any  such  writ,  action,  or  plaint  woula  commenced  by 
now  lie,  either  in  a  superior  or  in  any  other  court,  an  action  may  be  coin-  ^"**  °'  aummona. 
menced  by  writ  of  summons  issuing  out  of  the  Court  of  Common  Pleas,  in 
the  same  manner  and  form  as  the  writ  of  summons  in  an  ordinary  action, 
and  upon  such  writ  shall  be  indorsed  a  notice  that  the  plaintiff  intends  to 
declare  in  dower  or  for  freebench,  or  in  quare  impeditj  as  the  case  may  be. 
The  service  of  the  writ,  appearance  of  the  defendant,  proceedings  in  default  Writ  and  all  pro- 
of  appearance,  pleadings,  judgment  execution,  and  all  other  proceedings  u!^*^i,ew[mg 
and  costs  upon  such  writ  shall  be  subject  to  the  same  rules  and  practice,  as  ^^  ordinary 
nearly  as  may  be,  as  the  proceedings  in  an  ordinary  action  commenced  by  actiona. 
writ  of  summons,  and  the  provisions  of  **  The  Common  Law  Procedure  Act, 
1852,"  and  of  ••  The  Common  Law  Procedure  Act,  1854,"  shall  apply  to 
-  the  writ  and  pleadings  and  proceedings  thereupon,  23  &  24  Vict.  c.  126, 
t.27. 

A  writ  of  right  of  dower  laid  when  a  widow  had  dower  of  part  of  the  lands  Recovery  of 
in  the  same  vill,  for  then  she  could  not  have  dower  unde  nihil  habet  against  dower. 
the  same  tenant.  (Com.  Dig.  Dower  (G.  1).  See  Roscoe  on  Real  Actions, 
29.)  Dower  unde  nikU  habet  was  a  writ  of  right  in  its  nature,  and  lay  in  all 
cases  where  a  woman  had  a  right  of  dower,  except  where  she  had  part  from 
the  same  tenant  in  the  same  vill  where  she  then  demanded  it  (Com.  Dig. 
Dower  <G.  2).  See  Roscoe  on  Real  Actions,  89  ;  2  Wms.  Saund.  43—45  d, 
notes;  Roper  on  Husband  and  Wife,  by  Bright, pp.  391 — 431,  where  the 
mode  of  proceeding  is  fully  explained.) 

It  has  been  held,  that  copyholders  shall  neither  plead  nor  be  impleaded 
Ibr  the  tenements  which  they  hold  by  copy  by  the  king's  writ,  but  shall 
have  their  plaints  in  the  nature  of  the  several  actions  at  common  law, 
unlets  the  dispute  arise  between  the  lord  and  his  tenant.  (2  Watk.  on 
Cop.  85.)  And  the  plaint  in  the  nature  of  a  writ  of  dower  lies  in  the  manor 
eourt.    (4  Re^  30  b.    See  Rex  v.  Coggan,  6  East,  431,  n. ;  Scott  v.  Kettle- 
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344  mil,  4,  well,  19  Ves.  335 ;  Widowsvn  v.  Earl  of  Harrington,  1  Jac.  &  Walk.  532;  1 
c.  27,  5.  36.      Scriven  on  Cop.  562,  et  seq.,  3rd  edit.)     Courts  of  equity  show  great  indul- 

gence  to  a  dowress  on  account  of  the  great  difficulty  of  determining  a  priori 

whether  she  could  recover  at  law,  ignoiant  of  all  the  circumstances,  and  the 
person  against  whom  she  seeks  relief  having  in  his  possession  all  the  in- 
formation necessary  to  enable  her  to  establish  her  rights.  (6  Ves.  89.) 
Therefore  a  court  of  equity  will  assist  a  woman  claiming  dower,  by  putting 
out  of  her  way  a  term  which  prevents  her  obtaining  possession  at  law  ;  but 
that  is  only  as  against  an  heir;  {Lord  Dudley  and  Ward  v.  Lady  Dudley, 
Prec.  Ch.  24'1 ;)  or  volunteer  not  a  purchaser  ;  (Lady  Radnor  v.  Rotherham, 
Prec.  Ch.  65  :  but  see  Williams  v.  Lambe,  3  Br.  C.  C.  264.  and  note  by 
Eden  ;)  the  heir  or  volunteer  being  considered  as  claiming  in  no  better  right 
than  she  docs.  A  person  being  seised  of  an  estate  of  inheritance,  subject  to 
a  term  outstanding  for  a  purpose  still  unsatisfied,  married  in  1796;  in  1805 
mortgaged  the  estate,  and  died  in  1825  :  it  was  held,  that  the  widow  having 
a  judgment  in  dower  was  relievable  in  equity  against  the  outstanding  term, 
and  should  have  her  dower  subject  to  one- third  of  the  charges  affecting  the 
term.  Neither  party  in  this  case  having  got  the  legal  estate  under  control, 
there  was  no  pretence  for  saying  that  equity  ought  not  to  give  the  preference 
to  the  dowress,  who  was  the  first  incumbrancer.  (  Wilkint  v.  Lynch,  1 
Hayes'  Ir.  R.  98.)  When  any  question  of  dower  has  arisen  in  courts  of 
equity,  and  doubts  have  been  entertained  of  the  title  to  dower,  the  practice 
has  been  to  put  the  widow  to  bring  her  writ  of  dower  at  law.  The  courts 
will  assist  her  in  trying  her  right,  and  enjoying  the  benefit  of  it,  if  deter- 
mined at  law  in  her  favour,  by  giving  her  a  discovery  of  title  deeds ;  by 
ascertaining  metes  and  bounds ;  and  they  do  not  require  her  to  execute  the 
writ  with  all  the  formalities  necessary  at  law ;  and  the  right  being  ascer- 
tained by  judgment  at  law  will  give  her  possession  according  to  her  right ; 
but  still  they  require  that  the  question  of  her  title  to  dower,  if  subject  to 
doubt,  should  be  determined  at  law.  {D*Arcey  v.  Blake,  2  Sch.  &  Lef.  391.) 
If  the  rigrlit  of  dower  is  not  controverted,  the  Court  of  Chancery  has  a  con- 
current jurisdiction,  and  writs  of  dower  may  be  considered  as  having  almost 
gone  out  of  use.  {Mundy  v.  Mundy,  2  Ves.  jun.  122.)  Upon  the  point 
whether  a  plea  of  a  purchase  for  valuable  consideration  without  notice  be  an 
answer  to  a  bill  by  a  dowress  against  a  bonA  fide  purchaser,  Lord  ThurUnif 
held,  that  such  a  plea  would  bar  an  equitable,  but  not  a  legal  title ;  (  William» 
V.  Lambe,  3  Br.  C.  C.  264 ;)  which  was  followed  in  Collins  v.  Archer,  1  Russ.  & 
M.  292,  where  it  was  held,  that  such  a  plea  would  not  be  available  against 
a  legal  title  on  a  bill  filed  for  on  account  of  tithes.  (See  Payne  v.  CemtpUm, 
2  Y.  &  Coll.  457  ;  Bowen  v.  Evans,  2  Jones  &  L.  263  ;  Sugd.  V.  &  P.  1071, 
11  th  ed. ;  1  Story's  Eq.  Jurisp.  510—512.)  If  the  wife  be  divorced  a  meusA 
et  thoro,  a  court  of  equity  will  not  assist  her  in  recovering  dower,  but  leave 
her  to  her  remedy  at  law.  {Shute  v.  Shute,  Prec.  Chan.  Ill ;  Shelford  on 
Law  of  Marriage  and  Divorce,  420.) 

Quara Impedit.  M  ^^  "■  proceeding  by  quare  impedit  the  plaintiff  must  prove  that  he,  or 

those  under  whom  he  claims,  have  made  a  presentation  to  the  living.  This  is 
the  only  legal  evidence  of  the  right.  If  it  were  otherwise,  any  person  might 
set  up  a  claim  to  present  a  clerk  without  a  shadow  of  right,  and  contrary  to 
reason  and  common  sense.  (Cook  v.  Elphin,  5  Bligh,  N.  S.  126. )  In  another 
case,  where  a  party  claimed  to  present  in  the  fourth  turn  in  right  of  one  of 
four  coparceners,  it  was  held  sufficient  to  allege  in  the  declaration  a  pre- 
sentation by  the  ancestor  under  whom  all  the  coparceners  claimed.  (Gully 
and  others  v.  Bishop  of  Exeter,  10  B.  &  Cr.  584 ;  5  Bing.  171  ;  see  2  M. 
&  P.  105  ;  4  Bing.  525.)  An  advowson  descended  to  four  coparceners,  A., 
B.,  C.  and  D.,  who  agreed  to  present  in  succession,  according  to  their 
seniority.  When  the  third  turn  came,  C.  had  died,  leaving  two  co-heirs,  E. 
and  F.,  between  whom  the  right  to  present  was  disputed.  F.,  however, 
presented,  and  on  the  next  avoidance  B.  presented.  It  was  held,  that  the 
presentation  by  E.  and  F.  were  to  be  counted,  though  they  were  usurp- 
ations on  the  rights  of  F.  and  D.  respectively,  and  that  on  the  seventh 
avoidance  F.  would  be  again  entitled  to  present.  (Richards  v.  Earl  of  Mac- 
cletjield,  7  Sim.  257.  See  Pyke  v.  Bishop  of  Bath  and  Wells,  Bac.  Abr.  tit. 
Joint  Tenants  (H.),  vol.  iv.  p.  482,  7th  edit.)     In  quare  impedit  the  ordinary 
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could  not  counterplead  the  patron's  title  by  setting  up  title  in  the  Queen  by    8  4^  4  Wiil.  4, 
lapse.    {Stone  v.  Bishop  of  Winchester,  9  C.  B.  62.)  c.  27,  s.  ZQ, 

It  was  not  competent  to  the  bishop  to  dispute  the  title  of  the  patron,  at 

least  before  collation,  as  two  persons  are  never  permitted  to  dispute  con- 
ceming  the  title  of  a  third  in  his  absence.  {Apperley  v.  Bishop  of  Her^ord, 
8  Moore  &  Scott,  102.  See  Elvis  v.  Archbishop  of  York,  Hob.  316;  and  the 
Isi  resolution  in  HoUand*s  case,  4  Rep.  75  b.)  As  to  a  right  of  nomination 
by  a  majority,  see  Earl  Harrington  v.  Bishop  of  Lichfield,  4  Bing.  N.  C.  77  ; 
7  Scott,  371.  If  a  deanery  is  in  the  presentation  of  the  crown  as  patron, 
or  if  the  crown  has  a  right  to  nominate  a  person  to  the  chapter,  to  be  by 
them  presented  to  the  bishop  for  institution  to  the  deanery,  (a  right  of  which 
many  instances  occur,  and  which  is  fully  recognized  in  the  books,)  the 
proper  remedy  to  admit  the  nominee  of  the  crown  is  by  quare  impedit,  and 
the  Court  of  Queen's  Bench  never  interferes  by  mandamus  when  that  writ 
lies.     {Reg.  v.  Chapter  of  Exeter,  12  Ad.  &  E.  512  ;  see  p.  534.) 

By  statute  4  &  5  Will.  4,  c.  39,  costs  might  be  recovered  in  actions  of 
qnare  impedit,  and  if  plaintiff  was  nonsuiteoC  &c.,  the  defendant  was,  with 
the  exception  mentioned  in  the  act,  to  have  judgment.  A  bishop,  who  was 
a  defendant  in  quare  impedit,  who  failed  upon  demurrer,  might  be  exempted 
from  coFts  by  the  certificate  of  the  court  under  that  act  {Edwards  v.  Bishop 
of  Exeter,  6  Bing.  N.  C.  146  ;  7  Scott,  652,  679 ;  see  8  &  9  Vict.  c.  51,  for 
enabling  archbishops  and  bishops  in  Ireland  to  charge  their  sees  with  the 
costs  incurred  by  them  in  ^defending  their  rights  of  patronage  in  certain 
cases.) 

{d)  An  ejectment  is  a  possessory  action,  wherein  the  title  to  lands  and 
tenements  may  be  tried,  and  the  possession  recovered  in  all  cases  where  the 
party  claiming  title  has  a  right  of  entry,  whether  such  title  be  to  an  estate  in 
fee,  fee  tail,  for  life,  or  for  years.  (See  15  &  16  Vict  c.  76,  ss.  168—221  ; 
17  &  18  Vict  c.  125,  8.93;  2  Arch  hold's  Pr.,  by  Prentice,  1005-1066 
(Uthcd.» 


Saving  Clauses. 

37.  Provided  always,  and  be  it  further  enacted,  that  when  on  Real  actions  msT 
the  said  thirty-first  day  of  December,  one  thousand  eight  hun-  {he^7t?Sie 
dred  and  thirty-four,  any  person  who  shall  not  have  a  right  of  isu. 

entry  to  any  land  shall  be  entitled  to  maintain  any  such  writ  or 
action  as  aforesaid  in  respect  of  such  land,  such  writ  or  action 
may  be  brought  at  any  time  before  the  first  day  of  June,  one 
thousand  eight  hundred  and  thirty-five,  in  case  the  same  might 
have  been  brought  if  this  act  had  not  been  made,  notwithstand- 
ing the  period  of  twenty  years  hereinbefore  limited  shall  have 
expired  (a). 

(e)  A  writ  of  right  was  issued  before  the  expiration  of  the  time  allowed 
by  this  section  ;  after  that  time  had  expired  the  return  day  of  the  writ  was 
altered,  and  the  writ  was  reseated  :  it  was  held,  that  the  writ  must  be  con- 
sidered as  having  been  brought  after  the  time  limited  by  the  act ;  and  it  was 
therefore  superseded.     {Foot  v.  Collins,  1  My.  &  Cr.  250.) 

38.  Provided  also,  and  be  it  further  enacted,  that  when^  on  saving  the  rights 
the  said  first  day  of  June,  one  thousand  eight  hundred  and  StieS^rei" 
thirty-five,  any  person  whose  right  of  entry  to  any  land  shall  «ctioo8  only  at 
have  been  taken  away  by  any  descent  cast,  discontinuance  or  mentorThe  act, 
warranty,  might  maintain  any  such  writ  or  action  as  aforesaid  ^^'^ 

in  respect  of  such  land,  such  writ  or  action  may  be  brought 
aAer  the  said  first  day  of  June,  one  thousand  eight  hundred  and 
thirty-five,  but  only  within  the  period  during  which,  by  virtue 
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3^4  WiU.  4, 
e,  27,  8.  38. 


Formedoo  still 
lit*. 


Limitation  of  Actions  and  Suits, 

of  the  provisions  of  this  act,  an  entry  might  have  heen  made 
upon  tne  same  lapd  by  the  person  bringing  such  writ  or  action 
if  his  right  of  entry  bad  not  been  so  taken  away  (/). 

(/)  The  rights  preserved  by  this  saving  were  required  to  be  enforced 
within  the  time  allowed  by  the  act,  where  a  right  or  entry  existed.  By  a 
will  in  1789,  an  estate  was  devised  to  A.  G.  M.  for  life,  with  remainder  as 
he  should  by  deed  or  will  appoint;  and  in  default  of  appointment,  remainder 
to  the  heirs  of  his  body,  with  remainder  over.  In  1790,  A.  G.  M.  levied  a 
fine  to  the  use  of  himself  in  fee,  and  afterwards  died  without  issue :  it  was 
held  in  an  ejectment  by  the  lessors  of  the  plaintiff,  claiming  as  heirs  at  law 
of  A.  G.  M.,  that  the  fine  created  a  discontinuance,  and  gave  a  tortious  fee 
to  A.  G.  M.,  and  that  his  heir  at  law  was  consequently  entitled  to  recover 
in  ejectment,  the  remainders  over  being  divested,  and  the  rights  of  the  re- 
maindermen only  capable  of  being  enforced  by  real  action.  In  such  a  case 
this  section  preserves  the  right  of  the  remainderman  to  bring  a  formedon. 
(See  Doe  d.  Gilbert  v.  Rost,  7  Mees.  &  W.  102 ;  Seymour's  case,  10  Rep.  96  a  ; 
Doe  d.  Cooper  y.  Finch,  4  B.  &  Ad.  283;  1  Nev.  &  M.  130,  Doe  d.  Jones 
T.  Jones,  1  B.  &  C.  238*;  2  D.  &  R.  373;  Sugd.  V.  &  P.  613  (11th  ed.); 
1  Hayes,  Conv.  237.  (5th  ed.).) 

In  formedon  the  tenant,  having  demanded  a  view  after  a  general  imparl- 
ance,  the  demandant  issued  a  writ  of  petit  cape,  which  was  held  to  be 
irregular;  (Tolson  v.  Watson,  3  Bing.  N.  C.  770;)  because  the  latter  writ 
can  only  be  awarded  where  a  default  has  been  committed  by  the  tenant,  and 
in  this  case  there  had  been  no  such  default ;  instead  of  suinff  out  that  writ, 
the  demandant  ought  to  have  counterpleaded  or  demurred.  Demand  of 
view  in  formedon  may  be  withdrawn  on  payment  of  costs,  when  the  delay  in 
the  application  is  sufficiently  accounted  for.  (Tolson  v.  Fisher,  3  Bing. 
N.  C.  783 ;  4  Scott,  569.)  The  tenant  in  a  writ  of  formedon  having  de. 
roanded  a  view,  for  the  avowed  purpose  of  obtaining  more  time  than  he 
could  obtain  upon  a  judge's  order  for  the  time  to  plead,  the  demandant 
having  counterpleaded  that  the  tenant  was 'in  possession  of  the  land  de- 
mandedy  and  of  none  other  in  the  parish,  the  court  allowed  the  latter  to 
withdraw  the  demand  of  view  on  payment  of  coste,  notwithstanding  the 
propriety  of  the  step  had  been  the  subject  of  discussion  in  a  preceding  term. 
(  Tolson^  dem.,  Waison,  ten.,  5  Scott,  77.) 


Dbbcent  OASTy  Discontinuance  and  Warrantt. 

Ko  descent,  39.  No  descent  casty  discontinuancey  or  warranty  (g),  which 

SS^ht*  f  *^    ^^y  happen  or  be  made  after  the  said  thirty-first  day  of  De- 
entry.  cembcr,  one  thousand  eight  hundred  and  thirty-three,  shall  toll 

or  defeat  any  right  of  entry  or  action  for  the  recovery  of  land. 

Descent.  (^)  A  mere  entry  is  not  possession.    Continual  or  other  claim  will  no 

longer  preserve  any  right  of  entry,  or  distress  or  action.  {Ante,  sects. 
10,  11,  p.  191.)  By  the  common  Jaw,  descents  of  corporeal  inheriunces 
in  fee  simple  took  away  the  entry  of  the  party  who  had  right ;  (Litt.  a.  385 ;) 
as  if  a  disseisor  died  seised,  and  the  lands  descended  tu  bis  heir,  the  entry 
of  the  disseisee  was  thereby  taken  away  unless  there  had  been  a  continual 
claim;  (Litt.  s.  414;)  and  the  like  law  was  of  an  abatement  and  intrusion, 
and  of  the  feoffees  or  donees  of  abators  or  intruders.  But  by  stat  32  Hen. 
8,  c.  33,  the  *' dying  seised  of  any  disseisor  of  and  in  any  lands,  &c.,  having 
no  title  therein,  shall  not  be  deemed  a  descent  to  take  away  the  entry  of  the 
person  or  his  heir,  who  had  lawful  title  of  entry  at  the  time  of  the  descent, 
unless  the  disseisor  has  had  peaceable  possession  for  five  years  next  after 
the  disseisin,  without  entry  or  continual  claim  by  the  person  entitled.*'  If 
a  disseisor  died  after  five  years'  quiet  possession,  and  the  disseisee  entered, 
the  heir  of  the  former  might  have  maintained  an  ejectment,  for  the  right  of 
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possession  belonged  to  bim,  altbough  the  mere  right  was  in  the  disseisee.    8^4  Will,  4, 
\Smyth  ▼.  Tyndall,  2  Salk.  685.)     The  doctrine  of  descent  cast  did  not      e.  27,  «.  39. 

apply,  if  the  claimant  was  under  any  legal  disabilities  during  the  life  of  the 

ancestor,  either  of  infancy,  coverture,  imprisonment,  insanity,  or  being  out 
of  the  realm ;  because  in  all  these  cases  there  was  no  laches  or  neglect  in 
the  claimant,  and  therefore  no  descent  took  away  his  entry ;  (Litt  I.  8,  c. 
6;)  nor  did  it  affect  copyhold  or  customary  estates,  where  the  freehold  is  in 
the  lord;  (Doe  d.  Cook  v.  Dantfert,  7  East,  299;)  nor  cases  where  the  party 
has  not  any  remedy  but  by  entry  as  a  devisee.  (Co.  Litt.  240  b ;  7  East, 
821.  On  descent  cast,  see  Co.  Litt.  237  b :  Bac.  Abr.  Descent  (F)  (G)  (H); 
Com.  Dig.  Descent  (D);  Roscoe  on  Real  Actions,  81 — 87;  Adams  on 
Ejectment.) 

J  dUeontmnanee  of  estates  in  lands  and  tenements  is  defined  by  Lord  Coke  Dbcontinnanoe. 
to  be  **  An  alienation  made  or  suffered  bj  tenant  in  tail,  or  by  any  that  is 
ffeised  in  muter  droit ^  whereby  tEelwue  in  JajlTor  Abe  .heir  .or  euccessor^  or 
those  in  reversion  or  remainaer,  are  jrTyen  to  t^yica£tifiiljLUd.caiuioteutec.'' 
(Uo.  Liitt.  325  a.)  At  com'tiion  Taw,  an  estate  might  be  discontinued  five 
ways :  1.  By  feoffment  2.  By  fine.  8.  By  common  recovery.  4.  By 
confirmation :  and  5.  By  release  with  warranty.  A  grant  by  deed  or  fine, 
of  such  things  as  lie  not  in  livery,  (Litt.  s.  618;  Co.  Litt  332a,)  does  not 
work  any  discontinuance.  A  feoffment  made  after  1st  Oct  1845,  has  no 
tortious  operation.    (8  &  9  Vict  c.  106,  s.  4.) 

A  discontinuance  of  an  estate  tail  could  only  be  made  by  a  tenant  in  tail 
in  possession;  {Doe  d,  Jones  y,  Jones,  1  Bam.  8r  Cress.  243;)  and  where 
tenant  for  life  joined  with  a  remainderman  in  tail  in  making  a  lease  for 
lives,  it  was  held  not  to  create  a  discontinuance.  {Trevilian  v.  Lane,  Cro. 
£liz.  56.  See  1  Rep.  76  a  ;  Litt  s.  658 ;  Co.  Litt  325  a.)  But  the  exist- 
ence of  a  term  of  years  prior  to  the  estate  of  a  tenant  in  tail  did  not  prevent 
a  fine  levied  by  him  from  operating  as  a  discontinuance ;  thus,  where  lands 
were  limited  to  A.  for  five  hundred  years,  remainder  to  B.  in  tail,  remainder 
to  C.  in  tail,  reversion  to  B.  in  fee ;  and  B.  levied  a  fine  with  proclamations 
to  the  use  of  himself  in  fee :  it  was  held,  that  altbough  the  estate  for  years 
of  A.  continued,  the  estate  of  B.  was  discontinued,  and  the  remainder  in  tail 
to  C.  divested.  (Doe  v.  Finch,  I  Nev.  k  Mann.  130;  and  see  the  notes  to 
that  case,  where  much  learning  on  the  subject  of  discontinuance,  &c  is 
collected ;  S.  C,  4  B.  &  Ad.  283.  As  to  discontinuance,  see  Bac.  Abr.  and 
Com.  Dig.  Discontinuance;  Co.  Litt.  325  a,  347  b,  and  notes  by  Butler; 
Roscoe  on  Real  Actions,  43 — 53;  1  Prest  on  Conv.  and  on  Abst  Index; 
Roper  on  Husband  and  Wife,  c.  2,  s.  2 ;  Doe  d.  Gilbert  v.  Ross,  7  Mees.  & 
W.  125.) 

As  to  the  law  of  warranty,  see  Com.  Dig.  Guaranty;  Co.  Litt.  865  a,  893  b,  Wsnanty. 
and  notes  by  Butler;  Bac  Abr.  Warranty  f  Shepp.  T.  181 — 203.  In  a  case, 
where  A.,  tenant  for  life,  remainder  to  B.  his  wife  for  life,  remainder  to  the 
heirs  of  the  body  of  B.  by  A.  to  be  begotten ;  and  C.  the  issue  of  A.  and  B., 
in  their  lifetime  levied  a  fine  come  ceo,  &c.,  without  proclamations,  but 
containing  a  clause  of  warranty ;  and  C.  survived  A.  and  B.,  and  died  leaving 
issue  D. :  it  was  held,  that  the  right  of  entry  of  D.  was  taken  away  by  the 
effect  of  the  warranty.  (Doe  d.  Thomas  v.  Jones,  I  Crompt  &  Jerv.  528 ; 
S,  C,  1  Tyrw.  506.)  By  stat.  3  fir  4  Will.  4,  c  74,  s.  14,  all  warranties  of 
lands  which  shall  be  made  after  the  31st  December,  1833,  by  any  tenant  in 
tail  thereof,  shall  be  absolutely  void  against  the  issue  in  tail,  and  all  persons 
whose  estates  are  to  take  effect  after  the  determination  or  in  defeasance  of 
the  estate  tail.    (See  post.) 
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c.  27,  5.40. 


Money  obarged 
upon  land  and 
legacies  to  be 
deemed  tatlsfled 
at  the  end  of 
twenty  years,  if 
tbere  shall  be  no 
interest  paid  or 
acknowledgment 
in  writing  in  the 
meantime. 


This  section 
extended  to 
eases  of  claims 
to  estates  of  in* 
testates. 


What  cases  come 
within  this 
lection. 


Limitation  of  Actions  and  Suits. 


X.  Limitation  of  Time  for  the  Recovery  of  Money 

CHARGED  ON    LaND,   LEOACIESy   ARREARS  OF   DoWER, 

Rent  and  Interest. 

Charges  and  Legacies. 

40.  After  the  said  thirty-first  daj  of  December,  one  thoosand 
eight  hundred  and  thirty-three,  no  action  or  suit  or  other  pro- 
ceeding shall  be  brought  to  recover  any  sum  of  money  secured 
by  any  mortgage  (/t),  judgment  (t),  or  lien,  or  otherwise  charged 
upon  or  payable  out  of  anv  land  or  rent,  at  law  or  in  equity,  or 
any  legacy  (A),  but  within  twenty  years  next  after  a  present 
right  to  receive  the  same  shall  have  accrued  to  some  person 
capable  of  giving  a  discharge  for  or  release  of  the  same(f),  un- 
less in  the  meantime  some  part  of  the  principal  monev,  or  some 
interest  thereon,  shall  have  been  paid  (m),  or  some  acknowledg- 
ment of  the  right  thereto  shall  have  been  given  in  writing  sign^ 
by  the  person  by  whom  the  same  shall  be  payable,  or  his  agent^ 
to  the  person  entitled  thereto,  or  his  agent;  and  in  such  case  no 
such  action  or  suit  or  proceeding  shall  be  brought  but  within 
twenty  years  after  sucn  payment  or  acknowledgment,  or  the 
last  of  such  payments  or  acknowledgments,  if  more  than  one, 
was  given  (n). 

It  has  been  doubted  whether  the  40th  section  applies  to  principal  and 
surety  at  all.    (Seager  v.  Jston,  3  Jur.,  N.  S.  484^) 

The  act  23  &  24  Vict.  c.  38,  s.  13,  enacts,  **  that  after  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and 
sixty,  no  suit  or  other  proceeding  shall  be  brought  to  recover 
the  personal  estate,  or  any  share  of  the  personafestate,  <^  any 
person  dying  intestate,  possessed  b^  the  legal  personal  repre- 
sentative of  such  intestate,  but  within  twenty  years  next  after  a 
present  right  to  receive  the  same  shall  have  accrued  to  some 
person  capable  of  giving  a  discharge  for  or  release  of  the  same, 
unless  in  the  meantime  some  part  of  such  estate  or  share,  or 
some  interest  in  respect  thereof,  shall  have  been  accounted  for  or 
paid,  or  some  acknowledgment  of  the  right  thereto  shall  have 
been  given  in  writing,  signed  by  the  person  accountable  for  the 
same,  or  his  agent,  to  the  person  entitled  thereto,  or  his  agent; 
and  in  such  case  no  such  action  or  suit  shall  be  brought,  but 
within  twenty  years  at\er  such  accounting,  payment  or  acknow- 
ledgment, or  the  last  of  such  accountings,  payments  or  acknow- 
ledgments, if  more  than  one  was  made  or  given.'' 

(h)  This  section  relates  to  actions  brought  to  recover  money,  and  these 
actions,  in  case  of  mortgages,  are  either  upon  the  covenant  usually  inserted 
in  the  mortgage  deed,  or  on  The  bond  which  commonly  accompanies  iu  (Doe 
d.  Jones  V.  iviliiams,  5'XSl'&  EH.  296.)  This  section  is  not  to  be  construed 
as  restricted  to  actions  against  real  estate,  but  as  affecting  charges  on  real 
estate,  whether  sought  to  be  enforced  against  either  the  real  or  personal  re- 
presentatives. {O'Hara  v.  Creagh,  1  Long6eld  &  Towns.  65  ;  Sheppard  v. 
Duke,  9  Sim.  567. ) 

The  statute  cannot  be  applied  to  a  case  where  there  is  no  assignable 
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person  liable  to  pay  the  charge,  no  person  who  by  the  delay  could  be  in-    3^4  Will.  4, 

duced  to  suppose  that  the  charge  was  abandoned  or  merged,  and  where  tbe      e,  27,  «.  40. 

rent  out  of  which  the  interest  of  the  charge  ought  to  be  paid  is  receivable 

by,  and  belongs  to,  the  same  person  who  is  entitled  to  the  interest.     In  1773, 

a  tenant  for  life  paid  off  a  charge  of  25,000/.  affecting  the  settled  estates. 

He  died  in  1837i  having  in  tbe  meantime  taken  no  steps  for  keeping  the 

charge  alive :  it  was  held,  that  notwithstanding  more  than  twenty  years  had 

elapsed,  and  that  there  had  been  no  part  payment  or  acknowledgment,  the 

charge  still  existed   in  favour  of  his  representatives,  and   had  not  been 

defeated  by  this  section.     (Burrell  v.  Earl  of  Egremont,  7  Beav.  206.     See 

Lord  Kensington  v.  Bouverie,  1  Jur.,  N.  S.  577 ;  Baldwin  T.  Baldwin,  4  Ir. 

Ch.  R.  601 ;  Lord  Carbery  v.  Pretton,  13  Ir.  Eq.  R.  465.) 

And  to  bring  a  charge  within  the  operation  of  this  section,  there  must  be 
a  hand  to  receive  as  well  as  a  hand  to  pay,  and  the  party  to  receive  must 
be  capable  of  releasing  and  giving  a  discbarge.  (McCarthy  y.  Daunt,  11  Ir. 
Eq.  R.  29.) 

By  a  marriage  settlement,  dated  in  1828,  A.  covenanted  to  transfer  a  sum 
of  stock  belongring  to  him  to  trustees  upon  trust  to  pay  the  dividends  to 
himself  for  life,  and  then  upon  trusts  for  the  benefit  of  the  intended  wife 
and  the  issue  of  the  marriage.  The  stock  was  not  transferred :  it  was  held, 
that  A.  was  not  a  trustee  of  it  within  the  exception  of  the  Statute  of  Limi- 
tations, but  that  it  was  a  debt  from  him,  and  that  notwithstanding  his  life 
interest  time  began  to  run  against  this  debt  from  tbe  execution  of  the 
settlement;  for  in  this  case  the  sum  of  stock  which  ought  to  have  been 
brought  into  existence  as  a  trust  fund  never  had  any  existence,  and  it  could 
not  be  assumed  that  a  person  had  been  paying  himself  the  interest  of  a  non- 
existing  fund.    (Spickemell  v.  Hotham,  1  Kay,  669.) 

Where  a  mortgagee  is  also  tenant  for  life  of  the  mortgaged  estate,  the 
Statute  of  Limitations  does  n^t  begin  to  run  against  the  mortgage  title 
until  his  death,  and  the  sawie  rule  applies  where  the  mortgagee  is  a  tenant 
in  common  with  others  of  the  mortgaged  estate.  ( Wynne  v.  Styan,  2  Phill. 
C.  C.  303.) 

F.  was  indebted  to  C.  in  800/.,  to  secure  which,  in  1814,  he  granted  to  C. 
an  annuity  or  rent  of  100/.,  to  be  issuing  out  of  the  lands  of  Dovegrove 
(held  by  F.  under  a  lease  from  C.)  habendum  until  thereby  the  800/.  and 
interest  was  paid :  and  F.  covenanted  to  pay  the  annuity.  In  1815,  C.  as* 
signed  the  sum  of  798/.  (being  the  money  then  due  on  foot  of  the  800/.)  and 
the  annuity  to  H.,  and  covenanted  that  the  annuity  should  be  regularly  paid : 
and,  being  entitled  to  a  sum  of  2,000/.  charged  on  lands  of  which  he  was 
himself  tenant  for  life,  he,  as  a  further  security,  assigned  800/L,  part  of  the 
2,000/.,  to  a  trustee,  upon  trust,  in  case  the  annuity  should  be  unpaid  for 
forty-one  days,  then,  from  time  to  time,  to  call  in  and  receive  such  parts  of 
the  2,000/.  as  should  be  sufficient  to  satisfy  the  arrears,  and  apply  the  same 
in  payment  thereof;  and,  after  payment  thereof,  in  trust  for  C.  In  1816, 
the  annuity  was  unpaid  for  more  than  forty-one  days;  but  payments  were 
made  on  the  foot  of  it,  up  to  October,  1 821.  In  1820,  C.  evicted  the  lands  of 
Dovegrove,  for  non-payment  of  rent,  and  died  in  1824.  Under  a  decree  to 
take  an  account  of  incumbrances  affecting  the  lands  charged  with  the  2,000/. 
made  in  a  suit  instituted  in  1 839,  the  master  reported  that  the  principal 
money  which,  in  October,  1821,  was  due  on  foot  of  the  798/.,  and  to  secure 
which  the  800/.  had  been  assigned,  was  still  due ;  and  that  the  residue  of 
the  2,000/L,  after  payment  of  that  sum,  was  due  to  the  personal  representa- 
tive of  C.  Upon  an  exception  taken  by  the  personal  representative  of  C, 
it  was  held,  that  the  demand  of  H.  was  not  barred  by  this  section.  The 
trust  created  by  the  deed  of  1815  is  a  continuing  trust,  not  to  be  executed 
once  for  all ;  and  a  present  right  to  receive  ihe  800/.,  within  the  meaning  of 
this  section,  did  not  accrue  upon  the  non-payment  of  the  annuity  for  forty- 
one  days.  A  person  entitled  to  a  sum  of  money  charged  upon  land  assigned 
it  to  trustees,  in  trust  to  secure  the  payment  of  a  debt,  and  after  payment 
thereof  in  trust  for  himself.  He  cannot,  as  against  his  creditor,  insist  that 
the  trust  is  barred  by  the  Statute  of  Limitations.  {Heenan  v.  Berry,  2 
Jones  &  L.  303.) 

In  1807,  a  devisee  of  one  undivided  third  part  of  real  estates  which  were 
subject  to  a  term  of  5000  years  to  raise  money  for  payment  of  debts  and 
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3  4*  4  Will,  4,    legicies  created  by  the  will  of  a  testator  executed  a  mortgagee  in  fee  of  such 
e,  27,  «.  40.      third  part  to  bankers  in  trust  to  raise  by  sale  or  mortgage  a  debt  due  to 

them  within  three  calendar  months  with  interest,  and  also  from  time  to  time 

to  raise  any  further  advances  which  they  might  make.  In  1809,  a  suit  was 
instituted  for  administration  of  the  estate  of  the  testator.  The  mortgagees 
were  not  parties  to  that  suit,  they  being  in  ignorance  of  their  interest. 
Shortly  afterwards  both  the  mortgagor  and  the  mortgagees  became  bank- 
rupts. The  assignees  of  the  mortgagees  were  made  parties  to  a  supple- 
mental suit  in  1841.  No  steps  had  been  taken  by  the  bankrupts  or  their 
assignees  to  raise  any  money  under  the  deed  of  1807 :  it  was  held,  that  their 
claim  was  barred  by  the  2nd,  24th  and  40th  sections  of  this  act,  as  no  pro- 
ceedings had  been  taken  to  substantiate  the  claim,  and  no  part  of  principal 
or  interest  had  been  paid.  The  existence  of  the  prior  term  did  not  affect 
the  question,  because  the  statute  makes  no  distinction  between  a  reversion 
and  property  in  immediate  possession.  (Humblg  v.  Uumblt,  24  Beav.  6S6; 
8  Jur.,  N.  S.  1289.) 

In  18l7t  a  tenant  for  life  of  freehold  estates,  subject  to  long  outstanding 
terms,  granted  a  personal  annuity  to  the  plaintiff,  secured  by  warrant  of 
attorney,  on  which  judgment  was  forthwith  entered  up  and  docketed. 
Afterwards,  in  1818  and  1819,  he  created  other  incumbrances,  two  of  which 
were  demises  of  the  estate.  The  plaintiff  did  not  sue  out  any  elegit  till 
1822,  when  he  did  sa  The  inquisition  being  duly  returned,  he  commenced 
an  action  of  ejectment,  which  he  discontinued  in  consequence  of  the  out- 
standing terms.  In  a  suit,  to  which  the  plaintiff  was  no  party,  the  priorities 
of  the  other  incumbrances  were  declared.  The  plaintiff,  within  twenty  years 
from  the  last  payment  of  the  annuity,  filed  this  bill  against  all  the  other 
parties,  to  have  it  declared  that  he  was  entitled  to  stand  as  first  incum- 
brancer, and  that  the  decree,  &c.,  might  be  altered,  or  that  the  plaintiff 
might  be  at  liberty  to  proceed  at  law,  and  the  defendants  might  be  re- 
strained from  setting  up  the  terms.  One  of  the  defences  was,  that  the 
plaintiff's  annuity  was  usurious :  the  court  held,  that  the  plaintiff  was  not 
barred  by  the  proceedings  in  the  suit,  and  retained  the  bill  for  a  year,  givine 
the  plaintiff  leave  to  bring  an  action  for  the  recovery  of  the  freehold  and 
restraining  the  defendants  from  setting  up  the  terms,  and  also  ( though  not 
specifically  asked  by  the  bill)  from  setting  up  the  Statute  of  Limiutions. 
The  court  also  refused  to  interfere  with  the  application  of  the  rents  in  the 
meantime,  or  to  grant  inquiries  as  to  the  validity  of  the  plaintiff's  charge, 
holding,  that  primA  facie  credit  was  to  be  given  to  the  judgpnent ;  and  that 
if  the  defendants  had  any  equitable  case  to  make  against  the  judgment,  they 
ought  to  adopt  proceedings  of  their  own,  to  establish  that  case.  {Swdtk  v. 
Effingham,  7  Beav.  857.) 
Judgments.  (•)  This  section  applies  to  a  case  in  which  a  judgment  is  sought  to  be 

enforced  against  the  personal  estate,  as  well  as  to  a  case  in  which  it  is 
sought  to  be  enforcea  against  the  land  of  the  debtor.  ( WaUoH  v.  Birchf 
\5  Sim.  523 ;  11  Jur.  198 ;   16  Law  J.,  Ch.  188.) 

A  scire  facias  on  a  judgment  is  not  a  mere  continuation  of  a  former  suit, 
but  creates  a  new  right,  A  judgment  was  obtamecTTn  fSf^^.  ~It  was  revived 
by  scire  facias  in  1828.  A  bill  was  filed  in  1888,  in  the  Court  of  Exchequer 
in  Ireland,  against  the  representatives  of  the  debtor,  praying  for  an  account, 
and  that  the  principal  and  interest  due  on  the  judgment  might  be  satisfied 
out  of  the  debtor's  personal  or  real  estate.  On  a  plea  of  this  statute,  it  was 
held,  that  the  scire  facias  created  new  rights,  and  that  the  plea  was  no  bar 
to  the  suit.  {Parrell  v.  Gleesonj  11  CI.  &  Fin.  702.  See  Farran  v.  Bererford, 
10  CI.  &  Fin.  319.)  Revivor  of  a  judgment  on  a  scire  facias,  although  there 
be  no  change  of  parties,  gives  a  new  present  right  to  the  conusee  so  as  to 
prevent  the  operation  of  this  section.  (Re  Blake,  2  Ir.  Ch.  R.  643.)  A 
revivor  by  scire  facias  against  the  conusor  of  a  judgment  is  sufficient  to  keep 
the  judgment  dive  as  against  the  terre-tenants  of  an  estate  of  which  the 
conusor  was  seised  at  the  date  of  the  rendition  of  the  judgment,  but  which 
he  had  conveyed  away  before  the  issuing  of  the  scire  facias,  (Murrojf  v. 
Clarke,  4  Ir.  Common  Law  R.  610.) 

As  to  proceedings  to  revive  a  judgment,  see  15  &  16  Vict  c.  76,  ss.  128— 
184;  Arch.  Pr.,  Q.  B.,  by  Prentice,  pp.  1112—1129  (11th  ed.);  and  19  & 
20  Vict.  0.  97,  8.  10,  by  which  a  person  entitled  to  revive  a  judgment,  &c., 
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is  not  entitled  to  any  longer  time  for  doing  so  by  reason  of  his  being    8^4  WilL  4, 
beyond  the  seas,  or  imprisoned  at  the  time  his  right  accrued.    (See  post.)         e.  27,  i.  40. 

In  Harty  v.  Davii^  1 3  Ir.  Law  R.  28,  it  was  decided  that  it  is  competent  

for  the  conusor  of  a  judgment,  by  an  acknowledgment  given,  no  matter  how 
long  after  the  rendition  of  the  judgment,  provided  it  be  within  twenty  years 
before  the  commencement  of  the  action  or  suit,  to  keep  the  claim  alive  in 
favour  of  the  person  entitled  to  it ;  in  fact,  that  this  section  operates  only  as 
a  suspension  of  the  remedy  and  not  as  an  extinguishment  of  tne  right.  (See 
Waring  v.  Waring,  5  Ir.  Ch.  R.  6.) 

Before  this  statute  a  bill  filed  by  one  creditor  on  behalf  of  himself  and 
the  other  creditors  would  prevent  the  Statute  of  Limitations  from  running 
against  any  of  the  creditors  who  came  in  under  the  decree.  {Stemdale  r. 
Hankinton,  I  Sim.  393.     See  Watson  v.  Birch,  15  Sim.  523.) 

When  a  judgment  creditor  had  allowed  twenty  years  to  elapse  without  Judgment  barred 
taking  steps  to  recover  his  debt,  and  then  ascertained  that  during  the  twenty  l>y  twenty  year** 
years  a  suit  had  been  instituted  for  the  benefit  of  the  specialty  creditors  of  **"**y' 
his  debtor,  and  that  under  a  decree  in  the  suit  they  had  received  part  pay- 
ment of  their  debts,  and  that  there  was  money  in  court  available  for  pay- 
ment of  the  remainder:  it  was  held,  that  he  was  barred  by  this  section  of 
the  act  from  proving  his  debt  before  the  master,  and  receiving  payment 
rateably  with  the  other  creditors,  the  statute  providing  that  such  a  claim 
should  not  be  made  after  twenty  years,  unless  in  the  meantime  part  of  the 
money,  either  principal  or  interest  thereon,  should  have  been  paid,  or  some 
acknowledgment  should  have  been  given  in  writing.  Those  being  the  only 
exceptions  in  the  act,  in  which  nothing  was  said  of  the  case  of  a  bill  being 
filed  by  one  creditor  for  the  benefit  of  the  rest,  the  court  considered  the  case 
as  a  proceeding  in  equity  to  recover  money  upon  a  judgment  upon  which 
twenty  years  had  run,  and  that  it  came  within  none  of  the  exceptions  of  the 
statute.  {Berrington  v.  Evans,  1  Y.  &  Coll.  484 ;  see  Stemdale  v.  Hankinson, 
1  Sim.  393 ;  (/Kelly  v.  Bodkin,  2  Ir.  Eq.  R.  369 ;  Peyton  r.  M^Dermoit, 
1  Dm.  &  Walsh.  198.)  Sir  E.  Sugden,  L.  C,  thought  that  the  case  of  Ber- 
rington  v.  Evans  would  not  prevent  a  creditor  from  coming  in  under  another 
creditor's  bill,  filed  for  the  general  benefit  of  creditors,  where  his  demand 
would  not  have  been  barred  had  he  himself  filed  the  bill,  and  he  comes  in 
according  to  the  decree  and  the  course  of  the  court.  Courts  of  equity  should 
be  cautious  not  to  render  it  necessary  for  every  creditor  to  file  a  bill  upon 
his  debtor's  death,  in  order  to  raise  his  demand  where  one  suit  is  regularly 
instituted.     (Bermingham  v.  Burke,  2  Jones  &  L.  714.) 

In  1806,  bonds  for  payment  of  money  were  given  by  B.,  with  warrants  of 
attorney  to  confess  judgment  The  conditions  were  to  pay  the  principal 
upon  the  death  of  B..  with  interest  on  the  first  bond  from  tne  day  of  its  date, 
and  on  the  latter  from  the  day  of  the  death  of  the  obligor.  The  obligees 
were  T.,  a  son  of  the  obligor,  and  C,  in  whom  the  bonds  were  vested  as 
trustees  of  the  marriage  settlement  of  G.  upon  trusts  for  the  benefit  of  the 
children  of  the  marriage.  In  1807,  the  real  estates  of  B.  were  settled  upon 
T.,  one  of  the  obligees,  subject  to  a  term  of  300  years,  for  raising  5,000L, 
which  was  to  be  applied  in  satisfying  a  debt,  and  the  remainder  was  to  go 
towards  payment  of  judgment  and  specialty  debts  then  owing  by  B.  The 
obligor  died  in  1816,  leaving  his  son  T.  his  executor,  who  survived  his  co- 
trustee C,  and  died  in  1836.  On  the  death  of  T.,  B.  came  into  possession 
of  the  estates.  On  a  bill  filed  by  the  children  of  G.  against  B.  and  his 
children,  who  were  entitled  to  the  estates  subject  to  the  term,  and  also 
against  the  owners  of  the  term,  praying  for  an  account  and  payment  of  the 
amount  due  on  the  bonds,  and  that  the  same  might  be  decreed  to  be  well 
charged  on  the  lands  included  in  the  term :  it  was  held,  that  the  bonds  did 
not  come  within  the  description  of  judgment  and  specialty  debts  now  due 
and  owing,  and  therefore  were  not  a  charge  upon  the  estate  subject  to  the 
term,  but  that  the  children  of  G.  were  entitled  to  be  paid  out  of  the  general 
assets  of  the  obligor,  of  which  the  money  to  be  raised  by  the  term  formed 
part.  (Burrowes  v.  Gore,  6  H.  L.  Cas.  907  ;  4  Jur.,  N.  S.  1245.)  It  was 
held,  also,  that  the  Statute  of  Limitations  was  inapplicable,  because, 
although  the  money  was  secured  by  bonds,  that  was  only  an  additional 
mode  of  securing  the  discharge  of  a  trust  which  could  not  be  discharged 
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3^4  fnil,  4,    until  the  person  who  entered  into  the  obligation,  who  was  in  the  nature  of  a 
c.  27,  s.  40.      trustee,  actually  paid  the  money  ;  and,  further,  because  the  person  who  was 

to  pay  the  money  to  the  trustees  was  liable  beyond  his  legal  obligation, 

which  liability  could  only  be  got  rid  of  by  actual  payment.    (76.) 

A  mortgagee's  suit  for  foreclosure  and  sale,  instituted  in  1811,  during  the 
lifetime  of  a  debtor,  is  not  such  a  suit  as  will  prevent  the  Statute  of  Limita- 
tions running  against  a  judgment  creditor  of  that  debtor,  inasmuch  as  the 
judgment  creditor  could  not  have  instituted  such  a  suit.  {Bennett  v.  Bar- 
nard,  12  Ir.  Eq.  R.  229.) 

The  Statute  of  Limitations  does  not  begin  to  run  against  a  judgment 
entered  on  a  post  obit  bond,  until  the  death  occurs  upon  which  the  bond  is 
payable.  (Barber  v.  Shore,  1  Jebb  &  S.  610.  See  Tuckey  v.  Hawkine, 
4  C.  B.  655,  post  )  A  writ  of  scire  facias  will  issue  to  revive  a  judgment 
given  as  a  collateral  security  for  the  payment  of  an  annuity,  although  more 
than  twenty  years  have  elapsed  since  it  was  signed,  if  payments  of  the 
annuity  within  that  time  have  been  made.  (  WilliatM  v.  Welch,  8  Dowl.  & 
L.  565.) 
Legacies.  (Ar)  Doubts  were  entertained  whether  this  section  extended  to  any  legacies 

not  charged  on  land  ;  but  it  has  been  held  to  be  also  applicable  to  legacies 
payable  out  of  personal  estate  only.  (Sec  Paget  v.  Foley,  2  Bing.  N.  C. 
679 :  3  Scott,  120 ;  1  Jebb  &  S.  343 ;  Sheppard  v.  Duke,  9  Sim.  569;  Henry 
▼.  Smith,  2  Dru.  &  War.  391.) 

It  was  questioned  in  Pawsey  ▼.  Barnes,  20  Law  J.,  Ch.  393 ;  15  Jur.  943, 
whether  the  share  of  the  produce  of  real  estate  devised  to  trustees  upon 
trust  to  sell  was  a  sum  charged  on  or  payable  out  of  land  within  this 
section. 

An  executor  who  had  possessed  assets  sufficient  to  pay  a  legacy,  died 
leaving  it  unpaid,  and  having  charged  his  real  estates  with  his  debts.  The 
right  to  sue  for  the  legacy  as  such,  having  been  barred  by  lapse  of  time,  it 
was  held,  that  it  could  not  be  claimed  under  the  charge  of  debts.  V.  C. 
Sltadwell  said,  *'  taking  it  to  be  now  admitted  that  the  executor  possessed 
assets  of  the  testatrix  sufficient  to  pay  the  legacy,  the  plaintiff  must,  in  the 
first  instance,  show  his  right  to  sue  for  payment  of  it,  as  a  legacy,  out  of  the 
testatrix's  personal  estate.  By  the  40th  section  of  3  &  4  Will.  4,  c.  27, 
the  twenty  years  began  to  run  from  the  time  when  the  legatee  attained 
twenty-one,  which  was  in  1815,  and  if  the  right  to  sue  for  the  legacy  is 
barred  by  lapse  of  time,  how  can  you  revive  that  right  in  another  form  ?    By 

f assessing  assets  of  the  testatrix,  the  executor  became  liable  to  pay  the 
egacy,  that  is,  he  became  in  a  certain  sense  a  debtor  to  the  legatee  for  the 
amount  of  it,  but  you  cannot  say  that  he  or  his  estate  continues  liable, 
unless  you  show  that  the  party  claiming  the  legacy  has  come  in  time  to 
demand  it  out  of  the  assets  possessed  by  him.  You  cannot,  by  treating  him 
as  a  debtor,  prolong  the  time  for  claiming  the  legacy ;  consequently  the 
claim  made  by  this  bill  cannot  be  sustained.*'  {Piggott  v.  Jefferson,  12 
Sim.  26.) 

Money  due  on  a  bond  by  an  ancestor  is  not  a  sum  of  money  payable  out 
of  land,  within  this  section.     (Roddam  v.  Morley,  1  De  G.  &  J.  1. ) 

Residuary  property  is  within  this  section,  where  a  present  right  to  receive 
the  residue  had  accrued  thirty  years  ago,  and  it  was  not  contended  that  any 
suit  was  necessary  for  ascertaining  the  amount  of  the  residue.  (Prior  v. 
Homeblow,  2  Y.  &  Coll.  201.)  With  regard  to  the  meaning  of  the  word 
**  legacy"  in  this  section,  Shadwell,  V.  C,  was  inclined  to  think  that,  where 
the  act  speaks  of  a  legacy,  it  does  in  effect  speak  of  a  share  of  a  residue ; 
and  it  does  not  make  any  difference  between  a  share  of  a  residue  and  a 
legacy.  But  then  that  appeared  to  him  to  be  a  very  important  point,  on 
which  he  was  not  bound  to  give  an  opinion  then.  (Christian  y,  Devereux, 
12Sim.27L) 

More  than  twenty  years  after  the  death  of  the  testator,  the  representative 
of  one  of  his  executors  and  the  residuary  legatee  under  his  will  filed  a  bill 
against  the  representative  of  the  co-executor  to  recover  residuary  assets  of 
the  testator  alleged  to  have  been  possessed  by  the  co-executor.  It  was  held 
that  the  plaintiffs  were  barred  by  this  section  as  to  assets  possessed  by  the 
executor  more  than  twenty  years  before  the  filing  of  the  bill,  but  they  were 
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not  barred  as  to  assets  possessed  by  him  since  that  time.    {Adams  v.  Barry t    3  4*  4>  WilL  4, 
2Coll.  C.  C.290.)  c.  27,  1.40. 

The  25th  section  of  this  act  qualifies  the  provisions  of  the  40th,  where  " 

the  suit  is  to  compel  a  party  to  account  for  a  breach  of  trust.  {PhiUipo  v. 
MunningSt  2  My.  &  Cr.  309;  see  ante,  p.  221.)  A  devise  subject  to  legacies 
does  not  create  a  trust  for  payment,  so  as  to  take  the  case  out  of  this  section. 
(Proud  V.  Proud,  11  W.  R.  101.)  In  Dillon  v.  Cruise  (3  Ir.  Eq.  R.  70), 
It  was  decided,  that  where  a  trust  is  created  for  the  payment  of  debts,  the 
rights  of  a  judgment  creditor  to  the  benefit  of  that  trust  is  not  affected  by 
the  40th  section  of  this  act.  Where  a  party  receives  money  in  the  character 
of  a  trustee,  the  Statute  of  Limitations  will  not  run  in  bis  favour.  {Es 
parte  Bolton,  1  Deac.  &  C.  556  ;  see  post,  as  to  presumption  of  payment  of 
legacies.) 

{I)  It  seems  difficult  to  attach  any  definite  meaning  tb  the  words  *•  present  Meaning  of 
right,"  Sfc.  and  to  say  whether  those  words  mean  such  a  right  as  the  party  ^**K^fI*Z!^Jjil'jf  •» 
could  render  effectual,  or  whether  the  disability  to  proceed  effectually  either  ^^.  ' 

at  law  or  in  equity  prevents  the  right  from  being  considered  as  having 
accrued  within  the  meaning  of  this  section.  (See  Dillon  v.  Cruise,  3  Ir. 
Bq.  R.  82.)  This  section  appears  to  be  capable  of  two  interpretations ; 
the  one  construing  the  terms  within  twenty  years  next  after  a  present  right 
to  receive  the  same  to  mean,  within  twenty  years  after  the  first  present  right 
to  receive  the  same  accrued  to  any  person  ;  the  other  construing  them  to 
mean  within  twenty  years  next  after  a  present  right,  established  or  accrued 
under  any  of  the  securities  mentioned  in  this  clause.  (2  Jebb  &  Symes, 
109.)  It  will  be  observed  that  the  word  ** first "  does  not  precede  the  word 
"  accrued"  in  the  40th  section  as  it  does  in  the  2nd  section,  and  the  omis- 
sion  of  that  word  may  in  many  cases  make  a  material  difference  in  the  con- 
structiou  of  this  section.  (%an  v.  a»ii6»£,  2  Ir.  Eq.  R.  334.)  Tindal,C,i., 
said,  "  by  the  words, '  present  right  to  receive  the  same,'  we  understand  an 
immediate  right  without  waiting  for  the  happening  of  any  future  event.'' 
{Farran  v.  Bere^ord,  10  CI.  &  Fin.  334.) 

Where  a  tesUtor*s  estate  is  so  heavily  charged  with  mortgages  that  it  is 
uncertain  whether  a  legatee  will  ever  be  paid  his  legacy,  it  seems  to  be 
doubtful  whether  it  can  he  said  that  he  has  a  present  right  to  receive  it 
within  this  statute.  {Ravenscrqft  v.  Frisby,  1  Coll.  C.  C.  22.)  Legatees 
whose  legacies  were  charged  on  real  estate,  subject  to  prior  charges,  were 
not  affected  by  lapse  of  time  so  long  as  any  of  the  prior  charges  subsisted. 
(Faulkner  v.  Daniel,  3  Hare,  212.) 

In  1816,  A.  mortgaged  an  estate  to  B.,  and  covenanted  to  pay  the  mort- 
gage-money ;  and,  in  July,  1817,  A.,  and  B.  as  his  surety,  conveyed  the 
property  to  C,  on  trust,  to  sell  and  pay,  first,  a  debt  due  fi'om  A.  to  C, 
which  A.  and  B.  also  covenanted  to  pay;  and,  secondlv,  to  pay  B.'s  debt. 
In  August  following,  A.  executed  to  B.  an  equitable  charge  on  other  pro- 
perty. In  1834,  C.sold  the  estate,  and  applied  the  produce  in  part  payment 
of  his  demand.  In  1842,  a  bill  was  fifed  by  B.  against  A.  to  realize  the 
equitable  charge:  it  was  held,  that,  until  the  trust  of  the  deed  of  July, 
1817,  was  exhausted  in  1834,  the  covenant  in  the  deed  of  1816  subsisted 
wholly  unaffected  by  time;  that  the  debt  and  the  personal  remedy  to  recover 
it  subsisted  at  the  time  the  bill  was  filed,  and  that  the  equitable  charge  was 
therefore  then  operative.  {Bennett  v.  Cooper,  9  Beav.  252;  10  Jur.  507  ;  15 
Law  J.,  Ch.  315.)  The  existence  of  prior  charges  upon  the  property,  upon 
which  a  legacy  is  charged,  will  not  prevent  "  a  present  right  to  receive" 
within  this  section.     {Proud  v.  Proud,  11  W.  R.  101.) 

(m)  The  entering  into  the  receipt  of  rents  and  profits  by  a  mere  equitable  Part  payment, 
mortgagee  was  held  sufficient  to  keep  the  debt  alive.  ( Brocklehurst  v. 
Jeuop,  7  Sim.  438.)  Where  a  bond  is  entered  into  as  a  collateral  security 
for  money  secured  by  mortgage,  and  the  interest  being  in  arrear,  the  mort- 
gagee takes  possession  and  remains  in  possession  upwards  of  twenty  years 
without  taking  interest  otherwise  than  by  the  receipt  of  rents  and  profits,  it 
seems  questionable  whether  his  remedy  on  the  bond  is  not  barred  in  equity 
as  well  as  at  law  by  the  Statute  of  Limitations.  (  White  ▼.  Hillacre,  3  Y.  & 
Coll.  597.)  The  person  designated  in  this  section  as  the  person  by  whom 
money  is  payable  must  evidently  mean,  in  the  case  of  a  claim  by  equitable 
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3^4  Will.  4,    lien,  the  person  entitled  to  the  land  on  which  the  charge  is  sought  to  be  fixed. 
c.  27,  *.  40.      The  money  is  payable  by  him  in  the  only  sense  in  which  it  is  payable  by 

any  one.     Unless  he  pay  it  he  will  lose  his  land,  and  it  is  obviously  in  that 

sense  that  the  statute  in  such  a  case  speaks  of  the  money  as  payable.  ( Tqft 
V.  Siepheuton,  1  De  G.,  M.  &  G.  40.) 

A  payment  of  principal  or  interest  of  a  sum  of  money  charged  on  land  by 
a  person  expressly  or  impliedly  authorized  to  make  it,  will  be  equivalent  to 
a  payment  by  the  party  liable,  so  as  to  prevent  the  operation  of  the  statute. 
But  a  payment  by  a  mere  stranger  will  not.  {Homan  v.  Andrewt,  1  Ir.  Ch. 
Rep.  106.    See  Limall  v.  Benton,  2  Bing.  N.  C.  246.) 

On  the  death  of  a  mortgagor,  in  1833,  his  widow  (who  was  entitled  to 
dower)  took  possession  of  the  mortgaged  estate,  with  the  consent  of  her 
daughters  who  were  co-heirs,  and  she  paid  interest  on  the  mortgage.  In 
1868,  the  mortgagee  instituted  a  suit  to  realize  his  mortgage,  in  which  it 
did  not  appear  that  any  interest  had  been  paid  by  one  of  the  co-heirs  during 
the  interval :  it  was  held,  that  the  daughters  were  bound  by  the  payments, 
the  widow  being  regarded  as  a  stranger,  or  the  agent  of  the  infants,  or  the 
tenant  of  the  mortgagee ;  the  daughters  were,  therefore,  either  barred  them- 
selves or  as  against  them ;  interest  had  been  paid  on  the  mortgage.  {Amet 
v.  Mannering,  26  Beav.  683.) 

In  1824,  a  legatee,  who  was  entitled  to  a  legacy  charged  upon  land  devised 
to  a  tenant  for  life,  mortgaged  it  to  another;  and  at  the  same  time  the 
legatee  and  the  tenant  for  life,  as  surety,  gave  a  bond  to  the  mortgagee  as  a 
collateral  security  for  the  amount.  The  legatee  died  in  1847,  and  the  tenant 
for  life  in  1861.  In  the  administration  of  the  testator's  estate,  the  mort- 
gagee  claimed  to  be  paid  the  amount  of  legacy  and  interest  due  to  him  ; 
and  thereupon  the  widow  and  legal  personal  representative  presented  a 
petition,  praying  that  the  legacy  might  be  ordered  to  be  paid  to  her  on  the 
ground  that  the  Statute  of  Limitations  had  barred  the  right  of  the  mortgagee 
to  recover  the  sum  due  on  the  mortgage.  The  widow  alleged  that  no  interest 
was  paid  by  the  legatee  after  1828,  but  that  the  mortgagee  had  received, 
previous  to  and  in  1846,  interest  in  part  from  the  teiuint  for  life  and  suretv: 
It  was  held  upon  both  branches  of  the  case,  that  the  operation  of  the 
Statute  of  Limitations,  and  the  acknowledgment  by  a  co-obligor  of  a  bond 
that  the  mortgagee  was  entitled  to  the  legacy,  and  that  the  petition  must 
be  dismissed,  but  without  costs.  {Seager  v.  Asttm,  3  Jur.,  N.  S.  481 ;  26 
Law  J.,  Chan.  302.) 

Acknowledg-  (h)  Under  the  40th  section  the  acknowledgment  of  the  right  must  be 

menu  in  writug.  gjy^n  ju  writing,  signed  by  the  person  by  whom  the  same  shall  be  payable  or 
his  agent,  to  the  person  entitled  or  his  agent  Under  the  42nd  section  the 
acknowledgment  must  be  given  to  the  person  entitled  to  the  interest  or  hit 
agent,  signed  by  the  person  by  whom  the  same  was  payable  or  hit  agent. 
The  words  of  these  two  sections  being  nearly  the  same,  it  seems  to  be  the 
more  convenient  course  to  arrange  the  decisions  as  to  acknowledgments 
under  both  these  sections  in  one  note.  As  to  acknowledgments  under  the 
14th  and  28th  sections,  see  ante,  pp.  194 — 196,  233—235. 

Who  is  agent.  |n  reference  to  this  and  the  other  sections,  where  the  acknowledgment 

to  or  by  the  party  interested  or  hit  agent  is  made  sufficient  (see  ante,  p.  196), 
it  will  be  necessary  to  consider  who  is  in  law  the  ayenC-^md  bv  what  acts 
he  is  so  constituted,  where  no  direct  proof  of  agency  is  produced.  An 
agent  need  not  be  authorized  in  writing.  {Coles  v.  Trecothiek,  9  Ves.  250.) 
Wherever  a  specific  appointment  of  an  agent  is  necessary,  a  subsequent 
recognition  of  acts  done  by  him  in  that  capacity  is  better  even  than  a  pre- 
vious authority.  (James  v.  Bright,  5  Bing.  533 ;  2  M.  &  P.  120,  per  Best.) 
When  one  means  to  act  as  agent  for  another,  a  subsequent  ratificatioji  bxthe, 
other  is  always  equivalent  to  a  prior  command.  {Foster  v.  Bates,  12^  Mees. 
&  W.233;  see  Trulock  v.  Robev,  12  Sim.  ^07,  ante,  p.  233.)  So  a  subse- 
quent ratification  by  a  principal  of  a  contract  by  an  agent  is  equivalent  to 
a  previous  authority.  {Maclean  v.  Dunn,  1  M.  &  P.  761  ;  4  Bing.  722;  see 
Ex  parte  Skinner,  1  Deac.  Sc  Ch.  403;  Ex  parte  Machul,  1  Rose,  447; 
Richardson  v.  Anderson,  1  Camp.  43,  n. ;  Backer  v.  Cammeyer,  1  Esp.  105.) 
It  has  been  held,  that  the  several  statutes  of  limitation,  being  in  pari 
materid,  ought  to  receive  an  uniform  construction,  notwithstanding  any 
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slight  variations  of  phrase,  their  object  and  intention  being  the  same.    (5    8^4  Will,  4, 
B.  &  Aid.  215 ;  see  Jnon.  Lofft,  398 ;  Doe  d.  Tetmyton  v.  Lord  Yarborough,      e.  27,  9.  40. 

7  Moore,  268  ;  1  Bing.  24. )     The  principle  of  some  of  the  cases,  as  Whippy  

▼.  Hillary y  8  B.  &  Ad.  399 ;  S  Carr.  &  P.  209,  post,  and  Routltdge  v.  Ramsay, 

8  Ad.  &  £11.  221 ;  3  Nev.  &  P.  319.  post,  decided  upon  the  statute  9  Geo.  4, 
c  14,  although  in  language  different  from  that  of  3  &  4  Will.  4,  c.  27,  ss. 
40, 42,  may  be  applicable  to  some  cases  arising  under  the  latter  statute. 

{Holland  v.  Clark,  1  Y.  &  Coll.  N.  C.  169.)  But  other  decisions  under  9  ^^^^"^^^^'^ 
Geo.  4,  c  14,  s.  1,  were  not  applicable  to  cases  arising  under  the  40th  and  S»?«nd  scc- 
42nd  sections  of  Uiis  act,  for  the  word  **  agent"  is  omitted  in  the  first  section  tions. 
of  the  former  act.  (See  Hyde  v.  Johnson,  3  Scott,  389;  2  Bing.  N.  C.  778  ; 
ante,  p.  196.)  Therefore,  an  acknowledgment  of  a  debt  signed  by  an  agent 
of  the  debtor  did  not,  before  the  act  19  &  20  Vict  c.  97,  s.  18,  (see  post,) 
take  the  debt  out  of  the  operation  of  that  act.  AH  that  the  act  of  3  &  4 
Will.  4,  c.  27,  8S.  40,  42,  requires  is,  that«o«tf  acknowledgment  of  the  right 
to  the  sum  claimed  shall  have  been  given  in  writing,  signed  by  the  person 
who  represents  the  estate  out  of  which  it  is  payable,  or  by  his  agent.  Thus 
where  an  estate  was  devised  to  a  trustee  in  trust  to  sell  and  pay  the  tes» 
tator's  debts,  and  subject  thereto  in  trust  for  A.,  an  acknowledgment  of  a 
debt  in  writing,  signed  by  the  trustee  or  his  agent,  was  held  to  be  sufficient 
to  preserve  the  creditor's  right  of  suit  for  twenty  years  after  the  acknow- 
ledgment was  g^ven ;  but  such  an  acknowledgment  will  not  impose  on  the 
trustee  any  personal  liability  to  pay  the  debt.    {Lord  St,  John  v.  Boughton^ 

9  Sim.  219.) 

On  March  4,  1811,  an  agreement  was  entered  into  for  the  purchase  of 
freehold  land  for  6,300/.  to  be  paid  on  the  13th  May,  1811,  and  the  pur- 
chaser was  immediately  put  into  possession.  In  1827,  the  purchaser  before 
any  conveyance  was  made  to  him  and  before  he  had  paid  any  part  of  the 
purchase- money,  died,  having  devised  the  land  to  trustees.  The  trustees 
disclaimed  and  others  were  appointed  by  the  Court  of  Chancery.  In  1884, 
the  attorney  of  these  trustees  wrote  to  the  assignees  of  the  vendor  (who  had 
become  bankrupt,  stating  that  the  purchase-money  was  ready  to  be  paid  on 
the  purchase  being  completed.  On  a  bill  filed  by  the  assignees  in  1844,  to 
enforce  the  lien,  to  which  this  statute  was  set  up  as  a  defence  by  answer : 
it  was  held,  that  the  trustees  were  persons  by  whom  the  purchase-money 
was  payable  within  the  meaning  of  this  section  ;  also  that  tne  acknowledg- 
ment oif  their  attorney  in  1884  was  sufficient  within  the  meaning  of  the 
exception  in  the  act  to  withdraw  the  case  from  its  operation,  and  for  this 
purpose  to  bind  the  cestuis  yue  trtutent,  although  the  trustees  were  ap- 
pointed not  by  or  under  any  power  contained  in  the  will,  but  by  the  Court 
of  Chancery;  also,  that  the  answers  claiming  the  benefit  of  the  statute 
must  be  considered  as  alleging  that  no  acknowledgment  of  the  right  to 
receive  the  money  had  been  g^ven  or  signed  by  the  person  by  whom  it  was 
payable  or  his  agent ;  and  that  therefore,  although  the  bill  did  not  allege 
any  acknowledgment  to  have  been  made,  the  plaintiffs  were  entitled  to  put 
the  acknowledgment  in  evidence  on  an  appeal,  although  it  was  not  read  or 
proved  at  the  original  hearing.  Also,  that  this  only  applied  to  the  trustees 
who  had  admitted  the  agency  of  the  attorney,  but  that,  as  against  other 
defendants  who  had  not  made  a  similar  admission,  the  assignees  were 
entitled  to  an  inquiry  as  to  any  acknowledgment  having  been  given.  (Tqft 
V.  Stephenson,  1  De  G.,  Mac.  &  G.  28 ;  15  Jur.  1187  ;  21  Law  J.,  Chanc. 
129;  7  Hare,  1.) 

In  admitting  acknowledgments,  under  the  40th  section,  to  the  person 
CTtitled  or  his  agent,  the  court  has  not  restricted  itself  within  narrow  limits. 
If  it  be  made  in  a  schedule,  affidavit  or  answer,  it  is  sufficient,  although  it 
may  be  said  that  in  those  cases  it  is  made  to  the  court  and  not  to  the  party. 
Sugden,  L.  C,  thought  the  decisions  right,  and  that  they  proceeded  upon  a 
liberal  but  yet  a  fair  and  just  construction  of  the  statute.  ( 8  Jones  &  L.  677.) 
In  December,  1821,  A.  and  B.,  creditors  of  D.  deceased,  jointly  advanced 
a  sum  of  money  to  save  leaseholds  of  D.  from  eviction  for  nonpayment  of  , 
rent ;  as  between  themselves  the  money  was  advanced  in  equal  moieties : 
to  a  bill  filed  by  B.  against  A.,  and  the  devisees  in  trust  of  D.,  to  raise  the 
sum  so  advanced,  the  trustees,  in  April,  1 824,  put  in  an  answer  admitting 
the  payment  of  the  salvage  money.     In  a  suit  instituted  in  January,  1844, 
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3  4"  4  Will,  4,  for  a  sale  of  D/s  estate,  A.  filed  a  charge  on  foot  of  his  salvage  claim :  it 
c.  27,  «•  40.      was  held,  that  the  acknowledgment  contained  in  the  answer  of  April,  1824, 

" —    was  sufficient  to  take  the  claim  out  of  the  bar  of  this  section.     {BUur  v. 

Nugent,  3  Jones  &  L.  673.) 

On  a  bill  filed  in  April,  1840,  by  a  party  as  administrator  of  his  wife, 
seeking  the  recovery  of  the  principal  and  interest  of  a  legacy  of  150/. 
bequeathed  to  her  by  a  testator  who  died  in  1811.  The  legatee  attained 
her  majority  when  the  legacy  vested,  and  married  before  the  year  1825. 
In  December,  1825,  the  two  executors  of  the  testator  gave  the  plaintiff  a 
written  acknowledgment,  whereby  they  separately  and  jointly  acknowledged 
that  they  owed  the  plaintiff  160/.  for  the  legacy  and  50/.  interest  thereon. 
It  was  held  to  be  clear  that  this  document  precluded  the  defendante  firom 
all  benefit  under  this  section.  {Holland  v.  Clarke,  1  Y.  &  Coll.  N.  C. 
151.) 

In  a  case  where  it  was  contended  that  an  acknowledgment  by  the  debtor 
to  a  third  person  took  a  case  out  of  this  section,  Jlderton,  B.,  said  that 
will  not  do ;  there  must  be  that  from  which  a  continuing  contract  may  be 
inferred.  If  a  man  were  to  write  a  letter  to  a  third  person  acknowledging 
the  debt,  it  would  not  take  it  out  of  the  statute.  Lord  Tenterden's  Act, 
9  Geo.  4,  c.  14,  explains  that  {Grenfell  v.  Girdlettone,  2  Y.  &  Coll.  676.) 
In  order  that  an  acknowledgment  may  have  the  effect  of  taking  a  demand 
out  of  the  operation  of  the  42nd  section  of  this  statute,  the  acknowledg- 
ment must  appear  to  have  been  made  with  a  view  of  rendering  the  party 
making  it  liable  to  the  demand,  and  it  must  have  been  made  to  the  party 
entitled  to  make  the  demand.  (See  Oref^ell  v.  Girdlestone,  2  Y.  &  ColL 
676.)  Therefore,  where  a  bill  was  brought  against  two  executors  for  pay- 
ment of  a  legacy  bequeathed  to  the  plaintiff's  wife,  and  for  arrears  of 
interest  accrued  since  her  death ;  and  the  plaintiff,  with  a  view  of  taking 
his  demand  for  interest  out  of  the  operation  of  the  42nd  section  of  the 
statute,  relied  on  certain  letters  written  by  one  of  the  executors  to  bis  the 
plaintiff's  attorney:  it  was  held,  1st.  That  the  letters  had  not  the  effect 
ascribed  to  them  by  the  plaintiff,  because  they  had  been  written  by  the 
party  not  for  the  purpose  of  charging  himself  but  of  throwing  the  burden  of 
payment  on  the  co-executor ;  2ndly.  That  even  if  they  had  been  written 
for  the  purpose  of  charging  himself,  it  was  questionable  whether  they 
would  avail  the  plaintiff,  inasmuch  as  they  were  written  before  the  plaintiff 
had  taken  out  letters  of  administration  to  his  wife.  {HoUand  v.  Clarke,  1 
Y.  &  Coll  N.  S.  151.) 

Where  mortgagees  of  the  works  and  tolls  of  a  harbour  company  agreed  iu 
1818  that  the  exchequer  loan  commissioners  makmg  an  advance  of  money 
under  the  provisions  of  the  acts  of  parliament  regulating  them,  the  tolls  of 
the  harbour  should  be  applied,  first,  in  paying  interest  on  the  commissioners' 
advances ;  secondly,  in  paying  interest  on  prior  mortgages ;  and,  thirdly, 
in  reduction  of  the  principal  until  it  was  paid  off.  The  tolls  being  insuffi- 
cient to  keep  down  the  interest  on  the  advances,  they  sold  the  subject  of 
their  security  to  a  railway  company,  with  notice  of  the  agreement.  In 
1833,  before  the  sale  to  the  railway  company,  one  of  the  mortgagees  wrote 
to  the  treasurer  of  the  harbour  company  complaining  of  nonpayment  of 
interest.  The  treasurer  replied  that  no  interest  had  been  paid  since  1821, 
as  the  income  of  the  harbour  left  but  a  small  surplus,  after  p»ayment  of 
expenses ;  but  that  be  was  at  all  times  willing  to  give  information  to  the 
mortgagees,  or  to  any  other  gentleman  who  had  embarked  property  in  the 
undertaking.  It  was  held,  that  the  agreement  and  the  correspondence  took 
the  case  out  of  the  statute,  both  as  to  principal  and  interest.  The  letter 
was  considered  a  sufficient  acknowledgment  within  this  section,  and  that 
from  the  time  of  the  entry  of  the  commissioners,  which  was  within  six  years 
from  the  date  of  the  letter,  the  statute  could  not  operate,  as  the  case  came 
within  the  proviso  of  this  section.  (Jortin  v.  South- Bastem  Railway  dm- 
pany,  6  De  G.,  Mac.  &  G.  270 ;  1  Jur..  N.  S.  433  ;  24  Law  J.,  Ch.  343.) 

A  judgment  was  obtained  on  a  joint  bond  and  warrant  of  attorney  against 
A.  and  B.  in  1815 ;  B.  had  joined  in  these  as  a  security  for  A.  On  the 
20th  March,  1820,  A.  wrote  to  Y.'s  agent,  *'  You  have  inclosed  150/.  to  my 
credit  on  account  of  Y.'s  interest ;"  and  by  the  account  book  kept  by  Y.'s 
agent  (since  dead),  appeared  an  entry  by  the  agent  of  17th  March,  1820, 
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charging  himself  with  a  hill  for  SO/,  drawn  by  A.,  and  100/.  cash  from  A.    Z  J^^  Will,  4, 
In  182^  V.*8  attorney  applied  by  letter  to  B.  calling  for  the  amount  of  pay-       c,  27,  «.40. 

roent  of  the  above  debt,  and  B.  on  that  occasion  wrote  to  V.'s  attorney,  

acknowledging  the  receipt  of  his  letter,  *'  applying  for  payment  of  his,  B.'s 
and  A.*8  joint  bond."  And  soon  after  B.'s  agent  wrote  a  letter  to  V.'s 
attorney,  enclosing  a  proposal  of  terms  upon  which  matters  should  be 
arranged  by  A.,  and  said,  **  this  being  done,  it  is  hoped  the  judgment 
against  B.  will  be  satisfied."  The  bill  was  filed  in  1839,  for  an  account  of 
the  sum  due  on  the  judgment :  it  was  held,  that  it  appeared  that  there  was 
a  payment  on  account  of  interest,  and  a  sufficient  acknowledgment  to  take 
the  case  out  of  the  40th  section  of  this  statute,  and  that  the  statute  was 
retrospective.  ( Vincent  v.  WHlington,  1  Longfield  &  T.  456.)  It  seems  that 
an  affidavit  made  in  the  suit  may  be  a  sufficient  acknowledgment  within 
the  42nd  section  of  this  act.     ( Tristram  v.  Harte,  1  Longfield  &  T.  186.) 

An  acknowledgment  of  a  judgment  debt  in  the  will  of  the  debtor  is  suffi- 
cient to  take  it  out  of  the  operation  of  this  section.  {Millington  v.  Thompson, 
S  Ir.  Ch.  R.  236.) 

Where  certain  suits  were  pending,  in  which  A.  and  B.  were  defendants,  Master's  report 
and  a  reference  was  made  to  the  Master  to  report  the  incumbrances  affect-  not  an  acknow- 
ing  the  freehold  lands  of  A.,  and  amongst  others  he  reported  B.  a  creditor  'cdgment. 
by  a  judgment  affecting  them  for  a  certain  sum  :  it  was  held,  that  this  was 
not  such  an  acknowledgment  in  writing  by  the  agent  of  A.  and  B.,  or  his 
agent,  as  will  take  the  case  out  of  the  Statute  of  Limitations,  the  Master's 
report  not  being  an  acknowledgment  in  writing  within  the  meaning  of  the 
act,  nor  can  the  Master  be  deemed  an  agent.     The  act  contemplates  such 
writing  as  may  be  evidence  of  a  right,  and  the  agent  such  a  one  as  is  acting 
directly  under  authority.     The  Master's  report  is  a  public  document,  and 
not  the  property  of  either  party ;  he  acts  judicially,  and  the  report  is  his 
act,  and  not  the  act  of  the  suitor ;  he  is  appointed  by  the  Lord  Chancellor's 
authority,  and  his  acts  are  binding,  whether  he  is  recognized  as  the  agent 
or  not.     (Hill  v.  Stawell,  2  Brady,  Adair  &  Moore,  892 ;  2  Jebb  &  S.  389.) 
In  this  case  the  creditor  who  was  held  to  be  barred  was  not  a  party  to  the  , 

suit     (See  fVrixon  v.  Fize,  8  Dru.  &  War.  128 ;  ante,  p.  254.) 

The  40th  section  of  this  statute  may  be  pleaded  to  a  bill  of  foreclosure ;  a  piea  under  this 
foreclosure  suit  being,  in  fact,  a  suit  for  the  recovery  of  the  money  secured  section. 
b^  the  mortgage,  although,  according  to  what  appears  upon  the  face  of  the 
bill,  there  is  nothing  to  prevent  the  plaintiffs  from  bringing  an  ejectment. 
(  Dearman  v.  Wyche,  9  Sim.  570.  See  observations  of  Sugden,  L.  C,  on  this  . 
case  in  Wrixon  v.  Fize,  3  Dru.  &  War.  120,  121 ;  ante,  p.  235.)  A  plea  of 
this  statute  ought  not  to  deny  by  answer  statements  in  the  bill,  which  are  in 
direct  contradiction  to  the  averments  necessary  to  support  the  plea ;  but  an 
answer  in  support  of  the  plea  ought  to  be  confined  to  those  statements  in 
the  bill,  which  allege  facts  ancillary  to  or  as  affording  evidence  of  statements 
which  are  directly  negatived  by  the  requisite  averments  in  the  plea.  {Dear^ 
man  v.  Wyehe,  9  Sim.  570.)  A  plea  relying  upon  the  40th  section  of  this 
act  should  both  state  the  commencement  of  the  period  of  limitation  and 
negative  the  cases  of  exception  in  that  section.  A  plea  was  held  defective 
which  did  not  expressly  aver  that  the  action  was  not  brought  within  twenty 
years  next  after  a  present  right  to  receive  the  sum  secured  by  the  judgment 
had  accrued.  And  it  did  not  in  terms  aver  that  a  present  right  to  receive 
the  sum  secured  by  the  judgment  had  accrued  to  the  conusee,  or  to  any 
other  person,  twenty  years  before  the  action  brought,  or  at  any  specific 
time.  (Fortescue  v.  M'Kone,  1  Jebb  &  S.  841.)  Where  a  creditor's  suit  was 
commenced  before  the  passing  of  this  statute,  it  was  held,  that  the  claim 
of  a  judgment  creditor,  who  subsequently  came  in  and  proved  his  debt  in 
due  course  under  the  decree,  was  unaffected  by  the  operation  of  that  statute. 
Had  it  been  necessary  to  make  a  special  application  to  the  court  for  liberty 
to  prove  the  debt,  grounded  upon  a  denial  of  the  creditor's  knowledge  of 
the  existence  of  the  suit,  it  would  have  been  otherwise.  (0* Kelly  v. 
Bodkin,  2  Ir.  Eq.  R.  861.)  A  party  insisting  upon  the  Statute  of  Limita- 
tions, as  a  bar  to  a  demand  agamst  him,  must  set  up  that  defence  upon  the 
first  opportunity  ;  otherwise  a  party  is  contesting  a  question  of  right,  when 

8.  8 
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8  4"  4  Win,  4,  in  fact  there  was  no  legal  question  to  be  decided ;  for  if  the  statute  be  a 
c.  27»  «.  40.  bar,  the  cause  ought  to  stop  when  the  defence  is  set  up.  {Cottello  v.  Burkg, 
2  Jones  &  L.  669.) 

A  defendant  not  being  required  by  the  bill  to  do  so  did  not  61e  any 
answer.  The  cause  came  on  upon  a  motion  for  a  decree,  when  the  defend- 
ant at  the  bar  pleaded  the  Statute  of  Limitations,  the  court,  holding  that  a 
defendant  who  intends  to  set  up  such  a  defence  ought  to  do  so  by  answer, 
disallowed  the  objection  thus  taken.  {Holding  t.  Barton,  1  Sm.  &  G.,  App. 
25.) 

Upon  a  motion  for  a  decree,  a  defendant  may  haye  the  benefit  of  the 
Statute  of  Limitations,  though  it  is  only  set  up  by  his  affidavit.  (Green  v. 
Sneed,  SO  Beav.  231 :  31  L.  J.,  Chanc.  320.) 

A  defendant  who  has  answered  cannot  have  the  benefit  of  the  Statute  of 
Limitations  at  the  hearing,  unless  he  has  insisted  on  it  by  demurrer,  plea 
or  answer.    (Harrison  v.  BorufeU,  10  Sim.  382.) 

In  the  joint  answer  of  a  husband  and  wife  to  a  creditors*  bill  for  payment 
out  of  an  estate  of  which  the  wife  was  administratrix,  the  wife  alone  set  up 
the  Statute  of  Limitations  as  a  defence  to  the  suit :  it  was  held,  that  the 
interest  of  the  wife  was  not  so  merged  in  the  coverture  that  the  court  would 
diftregard  her  separate  defence,  and  that  the  sutute  was  for  the  protection 
of  the  estate  sufficiently  pleaded  by  the  wife  alone.  {BtecMng  v.  Morpkew,  8 
Hare,  129.) 

When  it  appears  on  the  face  of  the  bill  that  the  cause  of  suit  accrued  more 
than  six  years  before  the  filing  of  the  bill,  a  defendant  need  not  plead  the 
Statute  of  Limitations,  but  may  demur.  (Hoare  v.  Peek,  6  Sim.  51 ;  Tyson 
V.  Pole,  8  Y.  &  Coll.  275.  See  Foster  v.  Hodgson,  19  Ves.  180;  Earl  Delo- 
raine  v.  Browne,  3  Br.  C.  C.  633 :  and  authorities  cited  by  Belt ;  Pbtnket  v. 
Earl  qf  Burlington,  3  Y.  &  Coll.  266;  Ferguson  v.  Livingston,  9  Ir.  Eq.  R. 
203  ;  Bampton  v.  BirehaV,  6  Beav.  67  ;  1  Dan.  Ch.  Pr.  515,  516  (2nd  ed.).) 
Where  the  cause  of  action  had  not  arisen  within  six  years  before  the  com- 
mencement of  the  suit,  a  demurrer  to  a  bill  of  discovery  was  allowed.  (Smith 
.  V.  Fox,  6  Hare,  386.)   Notwithstanding  the  principal  question  in  the  suit  be 

the  right  of  the  plaintiffs  to  two  annuities,  one  of  which  only  has  been  paid, 
the  defendant,  on  a  decree  being  made  for  the  arrears  of  the  unpaid  annuity, 
cannot  set  up  the  Statute  of  Limitations  as  limiting  the  period  of  the  account, 
if  the  benefit  of  the  sutute  be  not  claimed  upon  the  pleadings.  (Rock  v. 
Calten,  6  Hare,  531 ;  12  Jur.  112 ;  17  L.  J.,  Chanc.  144.)  Averments  in  a 
plea  of  the  Statute  of  Limitations,  negativing  facts  that  would  defeat  the 
plea,  but  which  are  not  stated  in  the  bill,  are  surplusage,  but  do  not  vitiate 
the  plea.  A  plea  of  the  Statute  of  Limitations  need  not  negative  the  usual 
general  allegation  that  the  defendant  has  in  his  custody  documents  relating 
to  the  matters  contained  in  the  bill.  (Forbes  v.  Shelton^  8  Sim.  885.)  It  is 
not  competent  for  a  defendant  failing  in  the  defence  made  by  his  answer  to 
set  up  another  defence  dependent  upon  matters  of  fact  not  put  in  issue  by 
his  answer,  and  which  the  plaintiff  has  no  opportunity  of  disproving  or  ex- 
plaining.   (Persse  v.  Persse,  1  West,  P.  C.  110.) 

When  a  defendant  seeks  to  have  the  advantage  of  the  42nd  section  of 
this  statute  he  must  in  general  rely  upon  it  in  his  pleading.  But  where  a 
third  party  ( the  mortgagee  of  the  person  who  created  the  charge,  to  raise 
which  the  bill  was  filed)  omitted  to  rely  upon  the  statute  expressly,  but 
denied  the  existence  of  the  debt  in  his  answer,  in  such  terms  as  was  con- 
sidered to  amount  substantially  to  a  reliance  upon  the  statute,  the  court 
would  not  deprive  him  of  the  benefit  of  the  statute ;  but  holding  that  the 
question  upon  the  bar  of  the  statute  was  for  the  court,  and  not  for  the  officer, 
the  plaintiff,  under  the  circumstances,  was  allowed  to  make  out  any  case  he 
was  able  before  the  officer,  to  bring  his  claim  within  either  of  the  exceptions 
to  the  act,  and  the  officer  was  directed  to  report  specially  thereon.  (Cummins 
V.  Jdams,  2  Ir.  Eq.  R.  893.) 

In  the  case  of  Welsh  v.  Welsh,  1  Jones  &  Carey,  282,  it  was  decided  by 
the  Court  of  Exchequer  in  Ireland,  that  a  defendant,  who  does  not  rely  on 
the  Statute  of  Limitations  in  his  answer,  cannot  resort  to  it  in  his  discharge. 
Lord  Chancellor  Plwnkett  said,  as  to  that  decision  in  the  Exchequer,  which 
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has  been  cited  to  show  that  the  defence  of  the  Statute  of  Limitations    3  4-4  WilL  4, 
could  not  be  set  up  in  the  office  where  it  had  not  been  relied  on  in  the      e.  27>  s,  40. 

answer,  "  I  would  require  to  have  that  proposition  fully  considered  before  I 

adopted  it  in  its  full  extent.  The  consequences  to  creditors  in  the  adminis- 
tration of  assets  in  the  office  would  be  quite  alarming.  It  may  be  quite 
right  to  apply  it  in  a  case  between  plaintiff  and  defendant;  but  it  seems  to 
me  to  be  impossible  to  apply  it  in  a  case  like  tbe  present."  {Drought  v.Jonetf 
2  Ir.  Eq.  R.  306.) 

The  Statute  of  Limitations,  notwithstanding  it  is  a  defence  at  law,  may 
be  pleaded  to  a  bill  of  discovery  in  aid  of  an  action  brought,  provided  it  has 
been  pleaded  to  the  declaration.  If  the  action  was  commenced  before  the 
bill  was  filed,  the  plea  must  aver  that  the  cause  of  action  did  not  accrue 
within  six  years  before  the  action  was  brought.  {Macgregor  v.  Eatl  India 
Company^  2  Sim.  452.)  A  plea  of  tbe  Statute  of  Limitations  to  a  bill  of 
discovery  in  aid  of  an  ejectment  was  allowed.  (Scott  v.  Broadwood,  2  Coll. 
C.  C.  447.)  Where  no  relief  can  be  had  at  law,  on  account  of  lapse  of  time, 
a  suit  for  discovery  and  relief  in  an  action  at  law  cannot  be  sustained.  {Fisher 
y.  Pnce,  11  Beav.  199.) 

A  plea,  pleading  first  the  statute  21  Jao.  1,  c  16,  and  afterwards  the  stat. 
9  Geo.  4,  c.  14,  is  not  double;  for  those  acts,  although  passed  at  different 
times,  are  to  be  considered  as  making  jointly  one  law.  {Forbet  v.  Shelton, 
8  Sim.  335.)  Leave  was  given  to  file  a  double  plea  to  an  ejectment  bill, 
namely,  not  heir,  and  secondly,  the  Statute  of  Limitations.  {Bampton  v. 
Birchall,4  Beav.  558.) 

To  a  bill  filed  for  an  account  of  coal  against  the  representatives  of  the 
lessees  of  a  mine,  the  defendants  pleaded  the  Statute  of  Limitations  in 
respect  of  tbe  account,  and  averred  that  they  had  not  taken  upon  themselves 
the  performance  of  the  covenants  in  the  lease.  It  was  held,  that  this  being 
a  plea  of  the  statute,  and  a  plea  of  liability  never  incurred,  the  two  things 
were  inconsistent.  The  defendants  also  pleaded  the  statute  as  to  further 
accounts  of  coal  obtained  firom  land  not  comprised  in  the  original  lease ;  and 
the  defendants  then  averred  that  they  had  practised  no  fraud  or  concealment 
in  obtaining  such  coal.  It  was  held,  that  this  raised  an  issue  not  contained 
in  the  bill,  and  not  supporting  the  plea,  and  was  inconsistent  with  the  plea. 
Separate  pleas  may  be  put  in  to  separate  parts  of  a  bill.  {Emmott  v.  Mitchell^ 
Law  J.  1845,  Ch.  p.  179.) 

Before  this  statute  it  seems  that  if  the  mortgagor  continued  in  posses-  Preramptlon  of 
sion,  and  there  had  been  neither  payment  nor  demand  of  any  principal  payment. 
or  interest  for  twenty  years,  that  it  was  sufficient  to  raise  the  presump- 
Bpnofpaxment;  (I  Ch.  R.  59,  105;  Troth  v.  White,  3  Br.  C.  C.  289; 
Christopher  v.  Sparke,  2  Jac.  &  Walk.  228 ;  Cooke  v.  Soltau,  2  Sim.  &  Stu. 
154 ;  contrh  Joplie  v.  Baker ,  2  Cox,  118;  Leman  v.  Newnham,  1  Ves.  sen.  51  ;) 
but  such  presumptiqn^was  liable  to  be  rebutted  by  circumstances,  and  pay- 
ment  of  interest  on  part  of  the  debt  was  sufficient  to  keep  the  whole  aiive. 
{Luftuev.  SmtiA,  1  Scb.  &  Lef.  642.) 

If  a  judgment  creditor  has  lain  by  for  twenty  years  without  any  effort  to  Of  Judgments, 
enforce  his  judgment,  and  it  has  not  been  acknowledged   by  the  debtor 
within  that  time,  it  will  be  presumed  to  be  satisfied.    (Peake's  Ev.  25,  n. ; 
Coote  on  Mortgages,  p.  76.     See  4  Ann.  e.  16,  s.  12 ;  Kemyt  v.  Ruscomht  2 
Atk.  45.) 

It  was  held,  that  the  presumption  arising  firom  lapse  of  time  of  a  judg-  Presumption  of 
mcnt  having  been  satisfied,  was  not  rebutted  by  evidence  of  the  debtor  •atUflwiion. 
having  been  in  extremely  embarrassed  circumstances,  and,  in  the  opinion  of 
those  who  knew  him,  incapable  of  paying  the  debt  secured  by  the  jud^ent 
(Willaume  v.  Gorgetj  1  Campb.  217.)  Upon  a  bill  filed  by  a  creditor  to 
enforce  a  judgment  of  twenty-eight  years'  standing,  the  plaintiff',  in  order  to 
rebut  the  presumption  that  the  judgment  had  been  satisfied,  gave  evidence 
of  the  insolvency  of  his  debtor  during  a  great  part  of  that  period }  it  was 
held,  that  such  evidence  would  not  avail  the  plaintiff' against  the  unexplained 
fact  of  his  not  having  sooner  attempted  to  enforce  the  judgment,  and  that, 
to  obtain  relief  in  equity,  he  was  bound  under  the  circumstances  to  show 
to  demonstration  that  the  judgment  had  been  satisfied.  (Grerfell  v.  Girdle- 
ttone,  2  You.  &  ColL  662.     See  White  v.  Pamiher,  1  Knapp,  228,  229.) 

8  2 
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3  4*  4  Will,  4,        Where  a  vendor  delivers  possession  of  an  estate  to  a  purchaser  without 
c.  27,  s.  40.       receiving  the  purchase-money,  equity,  whether  the  estate  be  (Chapman  v. 

'- Tanner,  1  Vern.  267;  Pollej^en  v.  Moore,  3  Atk.  272;  and  see  1   Br.  C.  C. 

Lien  for  purchase-  302,  424,  and  6  Ves.  jun.  483;  Mackretk  v.  Symmons,  15  Ves.  329)  or  be 
money  unpaid.  not  {Smith  v.  Hihbard,  2  Dick.  730;  Charlet  v.  Andrew*,  9  Mod.  152)  con- 
veyed, and  although  there  was  not  any  special  agreement  for  that  purpose, 
and  whether  the  estate  be  freehold  or  copyhold,  ( Winter  v.  Lord  Jnson,  Z 
Rubs.  488,)  gives  the  vendor  a  lien  on  the  land  for  the  money.  So,  on  the 
other  hand,  iLibe^yendor  cannot,  makeji  title,  and  the  ^ufcHaser  has  paid 
any  part  of  the  purchase- money,  it  seems  that  he  has  a  lien  for  it  on  the 
estate,  although  ne  may  have  taken  a  distinct  security  for  the  money  ad- 
vanced. (Lacon  v.  Meriim,  3  Atk.  1 ;  see  Sugd.  V.  &  P.  857  (11th  ed.).) 
But  it  seems  that  there  will  be  no  lien  for  money  paid  where  the  contract  is 
illegal  by  statute.  {Ewing  v.  Othcddiston,  2  M.  &  Cr.  88.)  And  in  those 
cases  m  whichtlie  lien  would  subsist  as  between  vendor  and  vendee,  the 
vendor  shall  have  the  lien  against  a  third  person,  who  had  notice  that  the 
money  was  not  paid.  {Mackreth  v.  Symmont,  15  Ves.  349;  3  Atk.  373, 
contra. ) 

But  this  implied  contract  may  be  rebutted  by  clear  and  irresistible  evi* 
dence,  showing  the  intention  of  the  parties  that  the  estate  shall  not  be  a 
security  for  the  money.  (Mackreth  v.  Symmons,  15  Ves.  329;  see  16  Ves. 
278.)  The  lien  may  subsist  notwithstanding  a  personal  security  is  given  for 
the  money,  whether  by  bond,  bill  of  exchange  (Hughei  v.  Kearney,  1  Sch.  & 
Lef.  132:  Grant  v.  MHU,  2  Ves.  &  B.309;  Ex  parte  Peake,  1  Madd.  346) 
or  promissory  note.    (Gibbont  v.  BaddaUy  2  Eq.  Cas.  Abr.  682,  n.  b.) 

The  taking  drafts  which  are  dishonoured  will  not  per  w  deprive  the  vendor 
of  his  right  of  lien.  (Hughes  v.  Kearney,  1  Sch.  &  Lef.  136;  see  Grant  v. 
Millif  2  Yes.  &  B.  306)  The  right  of  lien  applies  also  where  the  vendee 
becomes  a  bankrupt  against  his  assignees.     (Ex  parte  Peake,  1  Madd.  346.) 

By  an  agreement  for  the  sale  of  an  estate,  the  purchase-money,  with 
interest,  was  to  be  secured  by  the  bond  of  the  purchaser,  and  was  to  remain 
so  secured  during  the  life  of  the  vendor.  The  conveyance,  which  was  after- 
wards executed,  expressed  that  the  purchase-money  had  been  paid,  and  the 
vendor's  receipt  was  indorsed  upon  it ;  but,  in  fact,  only  a  part  of  the  price 
had  been  paid,  and  the  residue  was  secured  by  the  purchaser's  bond,  con- 
ditioned for  payment  of  the  principal,  with  interest,  within  twelve  months 
after  the  death  of  the  vendor,  and  of  interest  in  the  meantime.  The  vendor 
was  held  to  have  a  lien  on  the  estate  for  the  amount  of  the  bond.  ( Winter 
T.  Lord  Anson,  1  Sim.  &  Stu.  488 ;  3  Russ.  488.)  A  vendor  was  held  not 
to  have  waived  his  lien  on  the  estate  sold,  by  taking  the  promissory  note 
of  the  vendee,  and  receiving  its  amount  by  discount.  (Ex  parte  Loaring,  2 
Rose,  79.) 

Where  there  is  no  special  agreement  extinguishing  the  lien,  the  question 
is,  what  was  the  intention  of  the  parties.  Lord  Eldon  observes  (Maekreth  v. 
Symmont,  15  Ves.  350), "  the  modern  authorities  upon  this  subject  have 
brought  it  to  this  inconvenient  state :  that  the  question  is  not  a  dry  question 
upon  the  fact,  whether  a  security  was  taken,  but  it  depends  upon  the  cir- 
cumstances  of  each  case,  whether  the  court  is  to  infer  that  the  lien  was 
intended  to  be  reserved,  or  that  credit  was  given,  and  exclusively  given,  to 
the  person  from  whom  the  other  security  was  taken." 

A  mortgage  of  other  lands  for  the  whole  or  part  of  the  purchase- money, 
(Nairn  v.  Protose,  6  Ves.  752,)  or  a  mortgage  of  the  purchased  estate  for 
part  of  the  purchase*  money,  permitting  the  rest  to  remain  on  personal 
security,  (Bond  v.  Kent,  2  Vern.  281 ;  1  Sch.  &  Lef.  135,)  has  also  been 
thought  sufficient  for  the  purpose  of  discharging  the  equitable  lien  on  the 
purchased  estate  in  the  first  instance,  or  wholly,  and  in  the  second  instance 
to  the  amount  of  the  money  remaining  on  the  personal  security,  although 
Jiord  Eldon  seems  to  have  held  the  former  not  conclusive.    (15  Ves.  341.) 

A  covenant  between  the  vendor  and  purchaser,  that  th^  purchase- money 
should  be  repaid  within  two  years  after  resale,  discharges  the  vendor's  lienj^ 
(Ex  parte  Parhes,  1  6lyn  &  J,  228.)  So  where  the  consideration  for  the 
conveyance  is  expressed  to  be  the  covenant  for  the  payment  of  an  annuity 
and  a  sum  in  gross.     (Clarke  v.  Royle,  3  Sim.  499;  see  Stuart  v.  Ferguson, 
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1  Hayes,  452.)    A  vendor  who  has  taken,  as  a  security  for  part  of  tlie  pur-    S  ^  4  Will.  4, 

chase-money,  the  bond  of  the  vendees,  and  a  mortgage  of  part  of  the  pro-      c.  27,  s»  40. 

perty  sold,  cannot,  on  the  bankruptcy  of  the  vendees,  establish  a  lien  on  ^— — ^^-^ 

the  entire  esUte.     {Capper  v.  SpoUiswoode,  1  Taml.  21  ;  and  see  Blackburn 

T.  GregsoHj  1  Cox,  90.)    The  mere  security  for  the  payment  of  the  price 

stated  in  a  conveyance  will  not  discharge  the  vendor's  lien.     The  security 

is  considered  as  simply  for  payment  of  the  price,  and  if  the  price  be  not 

paid  the  lien  subsists.    The  proper  way  of  deciding  questions  of  this  kind 

IS  to  look  at  the  instruments  executed  by  the  parties,  and  to  declare  upon 

such  instruments  what  the  intention  of  the  parties  was.    ( Winter  v.  Lord 

Anson,  3  Russ.  488.)     Thus,  where  a  vendor,  in  lieu  of  the  price  of  3,000/., 

agreed  to  accept  an  annuity  of  100/.  a  year  for  the  joint  lives  of  her 

intended  husband  and  herself,  in  case  the  purchasers  should  so  long  live, 

the  purchaser  engaging  that  his  personal  representatives  should  within 

three  months  after  his  decease,  in  certain  events  but  not  in  all  events,  pay 

a  further  sum  of  3,000/. ;  this  is  not  a  security,  but  a  substitution  for  the 

price,  and  the  lien  of  the  vendor  is  discharged.    {Parrott  v.  Sweetland,  8 

Myl.&  Keen,  6^5.) 

The  lien  of  a  vendor  upon  the  land  and  upon  the  title-deeds,  until  the 
purchase-money  be  paid  him,  does  not  apply  to  a  conveyance  to  the  pur- 
chaser executed  by  some  but  not  all  the  parties,  where  the  contract  has 
gone  off  by  the  vendor's  default;  and  if  there  be  any  lien  on  such  con- 
veyance, it  is  vested  in  the  purchaser  as  a  security  for  bis  deposit.  {Oxen- 
ham  V.  Esdaile,  8  Y.  &  J.  262 ;  2  Y.  &  J.  493.) 

A  party  who  executes  a  deed  is  estopped  in  a  court  of  law  from  saying 
that  the  facts  stated  in  that  deed  are  not  truly  stated.  Therefore,  where 
the  whole  purchase-money  of  the  premises  was  acknowledged  to  have  been 
well  and  truly  paid,  the  party  is  precluded  from  saying,  in  an  action  at  law, 
that  any  part  of  that  money  remains  due;  and  parol  evidence  that  it  was 
never  paid,  being  inconsistent  with  the  deed,  is  not  admissible.  {Baker  v. 
Dewey,  1  B.  &  C.  70* ;  see  Lampon  v.  Corke,  5  B.  &  Aid.  606.) 

The  lien  subsists,  notwithstanding  the  consideration  is  expressed  in  the 
deed  to  be  paid,  and  a  receipt  is  indorsed  upon  it,  ( 15  Ves.  337  ;  Coppin  v. 
Coppin,  2  P.  Wms.  295,)  and  in  such  a  case  a  court  of  equity  will  grant 
relief  as  well  as  discovery.     (Ryle  v.  Haggle,  1  Jac.  &  Walk.  234.) 

A  vendor  conveyed  without  receiving  his  purchase- money ;  the  receipt  of 
it  was  indorsed  on  the  deed,  and  the  title-deeds  delivered  to  the  purchaser. 
The  purchaser  then  made  a  mortgage  by  deposit  and  absconded:  it  was 
held,  that  as  between  the  vendor's  lien  for  his  unpaid  purchase- money  and 
the  right  of  the  mortgagee,  that  the  possession  of  the  title  deeds,  and  the 
fact  of  the  indorsement  of  the  receipt  on  the  deed,  gave  the  mortgagee  the 
better  equity.    {Rice  v.  Rice,  2  Drew.  73.) 

An  unpaid  vendor  is  entitled  to  proceed  as  a  mortgagee,  and  tojiaye  the 
plied,  first,  to  pay  tne  expi 


estate  resold,  and  the  produce  applied,  first,  to  jpay  tne  expeiiseYoT  resale, 
and,  secondly,  the  purchase-money.  ^JUope  V.  Booth,  V'B'.  &  Ad. 498.) 

in  an  early  case  it  was  decided  that  the  Statute  of  Limitations  could  not  Preturaptlon  of 
be  pleaded  in  bar  to  a  suit  for  a  legacy,  although  it  had  been  due  twenty  wraent  of 
years,  (^wn.  Freem.  C.  C.  22;  see  also  1  Vern.  256.)  But  though  the  **«""•• 
statute  could  not  be  pleaded,  yet  in  many  cases  it  was  adopted  where  there 
was  no  fraud,  and  the  parties  had  permitted  the  assets  to  be  distributed 
without  claiming  the  legacy  for  thirty-five  or  forty  years,  and  was  a  good 
defence  by  way  of  answer  upon  the  ground  of  raising  a  presumption  of  pay- 
ment {Higgins  y.  Crawford,  2  Ves.  jun.  572;  Pickering  v.  Siait^ord,  lb. 
582;  S,  Cm  4  Br.  C.  C.  214;  Jone$  v.  Turberville,  Id,  lUi  S,  C,  2  Ves.  jun. 
11.)  And  it  seems  that  the  lapse  of  twenty  years  after  the  testator's  death 
without  any  demand  of  the  legacy  would  have  been  sufficient  to  afford  a 
presumption  of  payment.  {Montretsor  v.  Williams^  1  Rop.  on  Leg.  792 
(2nd  ed.).)  In  the  case  of  Campbell  v.  Graftam  (1  Russ.  &  Mylne,  453), 
in  which  this  doctrine  was  much  considered,  a  party  bought  a  legacy, 
which  was  assigned  to  him  twenty-seven  years  after  the  testator's  death, 
and  four  years  more  elapsed  before  the  filing  of  the  bill :  and  it  was  held, 
that  he  was  barred  by  length  of  time,  and  on  an  appeal  (o  the  House  of 
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8  ^^  4  Will  ♦,    Lords  such  decision  was  affirmed.    (2  CI.  &  Finn.  429.)    Under  particular 
c.  27, «.  40.      circumstances,  thirty-nine  years  was  held  not  sufficient  to  raise  the  pre. 

sumption  of  the  payment  of  legacies.    {Shieldt  v.  Rice,  Z  Jur.  970.)     But 

it  has  been  held,  that  a  legatee  might  recover  a  legacy,  though  ten  years 
had  elapsed  without  any  demand.  {Lee  v.  Brown,  4  Ves.  362.)  From 
mere  lapse  of  time  the  only  presumption  that  can  be  drawn  is  this,  that 
which  ought  to  have  been  done  at  the  commencement  of  the  period  has 
been  done  at  the  end.  Presumption  of  payment  of  a  legacy  from  mere 
length  of  time  cannot  be  inferred  where  such  payment  is  out  of  the  ordinary 
course  of  transactions.  A  payment  in  presenti  of  a  sum  due  infutmro  can- 
not be  presumed  without  evidence  of  it.  {Price  v.  Homiblow,  2  Y.  &  Coll. 
206.) 

Legacies  charged  on  real  estate  were  held,  under  the  circumstances  of 
the  case,  to  be  payable,  notwithstanding  the  lapse  of  more  than  forty  years 
from  the  testator's  death  to  the  filing  of  the  bill ;    ' 


c  27t  not  being  applicable. 
(N.  S.)Ch.l53.) 


the  statute  8  &  4  Will.  4, 
(Raventcroft  v.  Fritby,  1  ColL  16 ;  13  Law  J. 


No  arrears  of 
dower  to  be  re* 
covered  for  more 
than  lix  yean. 


Arrears  of  Dower. 
Time  of  Limitation  fixed  Six  Years. 

41.  Afler  the  said  thirty-first  day  of  December^  one  thousand 
eight  hundred  and  thirty-three^  no  arrears  of  dower,  nor  any 
damages  on  account  of  such  arrears,  shall  be  recovered  or  ob- 
tainea  by  any  action  or  suit  for  a  longer  period  than  six  years 
next  before  the  commencement  of  such  action  or  suit  (o). 

(o)  In  equity,  as  at  law,  there  was  before  this  act  no  limitation  to  a  cYaim 
of  the  arrears  of  dower.  {Oliver  v.  Richardsan,  9  Ves.  222.)  And  though 
at  laWf  by  the  death  of  the  heir,  the  widow  lost  all  arrears  incurred  in  his 
lifetime,  {Mordaunt  v.  Thoroid^  3  Lev.  375,)  yet  in  equity,  if  she  had  61ed 
her  bill  before  the  death  of  the  heir,  she  was  entitled  to  the  mesne  profits 
(  Curtis  V.  CuHit,  2  Br.  C.  C.  620)  from  the  time  her  title  accrued,  (  Dormer 
v.  ForUscuCf  3  Atk.  130,)  provided  that  she  had  made  an  entry;  {Tilley  v. 
Bridger,  2  Vern.  619  ;  Prec.  in  Ch.  252 ;)  and  so  in  case  of  her  death  were 
her  representatives.  ( Wakefie^  ▼•  CMld,  1  Fonbl.  Eq.  159,  n. ;  see  3  &  4 
Will.  4,  c.  105,  for  amending  the  law  of  dower,  post;  Ba^ord  v.  Bcatford^ 
5  Hare,  203.) 


No  arrean  of 
rent  or  interest 
to  be  recovered 
for  more  than 
six  years. 


Arrears  of  Rent  or  Interest. 
Time  of  Limitation  fixed  Six  Years. 

42.  After  the  said  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  no  arrears  of  rent  or  of  interest 
in  respect  of  any  sum  of  money  charged  upon  or  payable  out 
of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages, 
in  respect  of  such  aiTcars  of  rent  or  interest,  shall  be  recovered 
by  any  distress,  action  or  suit,  but  within  six  years  next  after 
the  same  respectively  shall  have  become  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given 
to  the  person  entitled  thereto,  or  his  agent,  signed  by  the  person 
by  whom  th(e  same  was  payable  or  his  agent  (g):   provided 
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neyertbeless,  that  where  any  prior  mortgagee  or  other  incum*  3^4  Will,  4, 
brancer  shall  have  been  in  possession  of  any  land,  or  in  the  g  27,  *,  42. 
receipt  of  the  profits  thereof,  within  one  year  next  before  an 
action  or  suit  shall  be  brought  by  any  person  entitled  to  a  sub- 
sequent mortgage  or  other  incumbrance  on  the  same  land,  the 
person  entitl^  to  such  subsequent  mortgage  or  incumbrance 
may  recover  in  such  action  or  suit  the  arrears  of  interest  which 
shall  have  become  due  during  the  whole  time  that  such  prior 
mortgagee  or  incumbrancer  was  in  such  possession  or  receipt  as 
aforesaid,  although  such  time  may  have  exceeded  the  said  term 
of  six  years  (r). 

(q)  A  "charge,"  properly  so  called,  and  a  "  mortgage*'  are  not  synony- 
moua;  but  although  the  word  charge  does  not  include  mortgage.' yet  as 
the  40th  section  of  this  act  expressly  mentions  mortgages,  they  must  be 
included  in  this  section  of  the  "act,  from  the  necessity  of  construing  those 
two  clauses  by  reference  to  each  other.  {Balding  y.  Lane,  8  Jur.,  N.  S.  407; 
10  W.  R.  548.) 

The  words  in  this  section  **  by  whom  the  same  was  payable,"  do  not 
denote  merely  the  persons  who  are  legally  bound  by  contract  to  pay  the 
interest,  but  all  the  persons  against  whom  the  payment  of  such  arrears  might 
be  enforced.  (Balding  v.  Lane,  9  Jur.,  N.  S.  506 ;  8  Jur.,  N.  S.  407.  See 
cases  on  acknowledgments,  ante,  pp.  254 — 257.) 

(r)  This  section  is  prospective  in  its  operation,  and  not  retrospective,  and  This  section  not 
therefore  does  not  affect  parties  to  any  suits  which  were  commenced  before  retrospective, 
its  provisions  took  effect    (Paddan  v.  Bartleit,  S  Ad.  &  Ell.  884 ;  5  Nev.  & 
M.  383  ;  Peytan  v.  WDermot,  1  Dm.  &  Wabh,  198.     In  VinceiU  ▼.  WUOng- 
ton,  1  Longfield  &  T.,  the  statute  was  held  to  be  retrospective.) 

So  long  as  the  relation  of  landlord  and  tenant  subsists,  the  right  of  the 
landlord  to  rent  is  not  barred  by  nonpayment,  except  that  unuer  this  act, 
the  amount  to  be  recovered  is  limited  to  six.  years.  {Jrchbold  v.  Scully,  9' 
H.  L.  C.  360.     See  atUe,  p.  166.) 

A  life  annuity  was  directed  by  will  to  be  paid  by  trustees  out  of  the  inte- 
rest of  trust  funds,  and,  subject  thereto,  the  income  was  given  to  a  person  for 
life,  and  the  corpus  to  other  persons.  The  income  of  the  fund  having  been 
insufficient  to  pay  the  annuity :  it  was  held,  that  the  arrears  were  a  charge 
upon  the  corpus,  and  that  the  tenant  for  life  was  only  bound  to  keep  down 
the  interest  of  the  arrears,  and  that  the  claim  for  arrears  beyond  six  years 
was  not  barred  by  the  statute,  as  there  was  a  trust  for  the  payment.  {Play* 
fair  V.  Cooper,  17  Beav.  187.) 

A  party  granted  an  annuity  for  ninety-nine  years  determinable  on  the 
dropping  of  certain  lives,  and  demised  a  real  estate  to  which  he  was  entitled 
in  remainder  to  a  trustee  for  a  term  of  years,  upon  trust  to  raise  the  arrears 
of  the  annuity  by  sale  either  before  or  after  the  determination  of  the  parti- 
cular estate.  Upon  a  bill  filed  by  the  annuitant  to  enforce  his  security 
before  the  term  came  into  possession :  it  was  held,  (affirming  the  decision  of 
Wood,  V.  C,  2  Kay  &  J.  132;  2  Jur.,  N.  S.  37,)  that  he  was  entitled  to 
have  the  term  sold,  and  all  arrears  paid,  and  that  this  did  not  restrict  his 
right  to  arrears  accrued  within  the  last  six  years.  (Snow  v.  Booth,  2  Jur., 
N.  S.  244 ;  25  L.  J .,  Chanc.  41 7 — L.  J .)  Arrears  of  an  annuity  are  recoverable 
for  more  than  six  years  if  there  is  a  term  to  secure  it,  (lb.  See  ante, 
p.  215.)  

In  some  of  the  cases  which  have  arisen  under  3  &  4  Will.  4,  c.  27,  and 
3  &  4  Will.  4,  c.  42,  the  courts  have  treated  the  provision  of  the  second  act 
as  an  exception  out  of  the  enactments  of  the  former.  (See  Paget  v.  Foley, 
2  Bing.  N.  C.  690;  Strachan  v.  Thonuu,  12  Ad.  &  £.  558.)  The  effect  of 
the  conjoint  enactment  is,  that  no  more  than  six  years'  arrears  of  rent  or 
interest,  in  respect  of  any  sum  charged  on  or  payable  out  of  any  land  or 
rent,  shall  be  recovered  by  way  of  distress,  action  or  suit,  other  than  and 
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3  «^  4  Will,  4,  except  an  action  on  covenant  or  debt  on  specialty,  in  which  case  the  limits- 
c.  27,  «.  42.  tion  is  twenty  years.  An  annuity  and  certain  extra  premiums  for  life 
insurance  were  charged  upon  lauds  of  the  grantor,  and  secured  by  his  cove- 
nant to  pay,  by  a  demise,  with  power  of  sale  of  the  lands  charged,  and  by  a 
judgment  entered  up  and  duly  registered.  It  was  held  by  Lord  Cotlenham, 
C,  reversing  the  order  of  the  court  below,  that  the  representatives  of  the 
annuitant  were  only  entitled  to  recover  against  the  land  the  arrears  of  tlie 
annuity  and  the  premiums  which  had  respectively  become  due  to  and  been 
paid  by  them  or  the  grantee,  within  six  years  from  the  time  of  instituting 
proceedings  to  recover  the  same.  {Hunter  v.  Nockolds,  19  Law  J.,  Chanc 
177 ;  18  Law  J.,  Chanc.  407 ;  1  Hall  &  T. 644 ;  1  Mac  &  G.  640,  overruling 
Dn  Vigier  v.  Lee^  2  Hare,  326 ;  see  Harri$on  v.  Duignan^  2  Dru.  &  War. 
298;  Hughet  v.  Kelly,  3  Dru.  &  War.  482.)  All  that  Lord  Cottenham  de- 
cided in  Hunter  v.  Nockolds  was,  that  a  claim  to  arrears  of  an  annuity  cannot 
be  establiiihed  as  a  personal  debt  against  the  grantor  beyond  six  years.  The 
petitioners  went  in  to  prove  their  claim  as  a  personal  debt  against  the  estate 
of  the  party  who  granted  the  annuity ;  and  having  chosen  to  take  that  form 
of  proceeding,  they  were  allowed  to  prove  the  debt  for  six  years  and  no 
more.  (Snow  v.  Boothy  2  Kay  &  J.  135 ;  2  Jur.,  N.  S.  244,  ante,  pp.  215, 
263.     See  Cox  v.  Dolman,  2  De  G.,  M.  &  G.  592,  ante,  p.  214.) 

A.  was  from  the  2nd  July,  1805,  till  the  lOth  Jul^,  1841,  (when  he  was 
found  a  lunatic,)  and  B.,  his  committee,  had  ever  since  been,  seised  as  of 
fee  of  two-  thirds  of  a  fee-farm  rent  of  20/.  5s,  per  annum^  payable  on  29th 
September  and  25th  March,  created  by  letters-patent,  29  Hen.  8.  No  pay- 
ment of  this  rent,  or  of  any  part  thereof,  had  been  made  since  March,  1831, 
nor  had  there  been  any  acknowledgment  in  writing  relating  thereto.  It  was 
held,  that  the  case  was  governed  by  this  section,  and  consequently  that  nei- 
ther the  lunatic  nor  his  committee  was  entitled  to  recover,  in  the  year  1847 
or  the  year  1844,  any  part  of  the  arrears  of  the  two-third  parts  of  the  fee-farm 
rent  which  accrued  due  from  29th  September,  1831,  to  the  29th  September, 
1837,  inclusive.    (Hum/rey  v.  Gery,  7  C.  B.  567.) 

On  a  bill  to  enforce  a  charge  acquired  by  a  judgment  creditor  on  the  estate 
of  the  debtor  a  receiver  was  appointed,  and  at  the  hearing  a  reference  as  to 
incumbrances  on  the  estate  was  directed.  A  state  of  facts  and  claim  carried 
in  before  the  master  under  such  inquiry  by  an  incumbrancer  not  a  party  to 
the  suit  was  held  to  take  the  charge  as  to  the  interest  out  of  this  section,  and 
the  incumbrancer  was  held  to  be  entitled  to  the  arrears  of  interest  for  six 
years  antecedent  to  the  claim  carried  in  before  the  master.  {Greenway  t. 
Broomfield,  Handley  v.  Wood,  9  Hare,  201.) 

Where  there  is  a  mortgage  of  land  and  a  covenant  by  the  mortgagor  for 
himself  and  his  heirs  to  pay  the  mortgage  money  and  interest,  if  there  has 
been  no  payment  for  a  long  period,  the  land  is  only  charged  with  six  years' 
arrears  of  interest  under  3  &  4  Will.  4,  c.  27,  s.  42 ;  but  twenty  years*  arrears 
may  be  recovered  by  an  action  on  the  covenant  under  3  &  4  Will.  4,  c  42, 
8.  3.  In  such  a  case  in  a  suit  by  the  heir  of  the  mortgagor  to  redeem,  the 
mortgagee  may  tack  the  personal  liability  on  the  covenant  as  against  the 
heir.  It  seems  that  it  would  be  otherwise  if  the  suit  were  by  the  mortgagor 
himself.     {Elvy  v.  Norwood,  5  De  G.  &  S.  240 ;  16  Jur.  493,  Ch.) 

A  diortgagee,  notwithstanding  the  interest  mortgaged  is  reversionary,  can 
only  recover  six  years*  arreTrs  of  Interest  as  _agaiiist  the  land  mortgaged, 
although  he  may  recover  twenty  years'  arrears  on  the  covenant  to  pay. 
{Sinclair  v.  Jackson,  17  Beav.  405.)  Arrears  of  an  annuity  charged  on  a 
reversionary  interest  in  land  are  recoverable  more  than  six  years  after  the 
same  became  payable,  this  section  having  no  application  so  long  as  the  in- 
terest is  reversionary.  (  Wheeler  v.  Howell,  3  Kay  &  J.  198.)  The  interest 
on  money  secured  by  mortgage  of  land  and  by  covenant  being  sixteen 
years  in  arrear,  the  mortgagee  filed  his  bill  of  foreclosure  against  the  heir 
of  the  mortgagor,  raising  no  question  of  liability  on  the  covenant  or  of  any 
right  of  tacking.  A  decree  was  made  to  take  an  account  of  what  was  due 
on  the  mortgage.  Under  the  Statute  of  Limitations  twenty  years'  arrears 
could  be  recovered  on  the  covenant,  but  six  only  against  the  land.  The 
master  refused  to  allow  the  plaintilf  to  tack  his  two  claims.    It  was  held,  on 
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exceptions,  that  he  was  right    (^nekUr  v.  Jackson,  17  Beav.  405.)     It  was    8  4*  4  ^'^^  ^f 

qaesdoDed,  whether  the  right  to  tack  in  such  a  case  would  be  different  in  a      c.  27,  t,  42. 

suit  for  foreclosure  from  what  it  is  in  a  suit  for  redemption,     {lb,)     It  was 

said  by  Sir  /.  RomiUy,  M.  R.,  there  is  this  difference  between  a  suit  for  fore< 

closure  and  one  for  redemption :  in  the  former,  the  mortgagee  seeks  to  recover 

what  is  charged  upon  the  land,  or  to  foreclose  the  mortgagor ;  but  that  is  a 

Tery  different  thing  from  the  mortgagor  seeking  to  redeem  and  to  restrain 

the  mortgagee  from  enforcing  his  legal  rights,  when  the  court  may  impose 

upon  him  this  condition,  and  decline  to  interfere  in  his  favour  except  upon 

payment  of  everything  which  is  due  to  the  mortgagee.    (76.,  see  pp.  412,- 

413.) 

When  money  is  secured  by  an  ordinary  mortgage  for  a  term  of  years,  with 
a  covenant  by  the  mortgagor  in  the  usual  form  to  pay  interest,  and  with  a 
bond  as  a  further  security,  the  mortgagor  in  a  suit  to  foreclose  can  only  re- 
cover six  years*  arrears  of  interest.  The  case  was  governed  by  this  prin- 
ciple, that  where  there  is  a  simple  mortgage  with  a  bond  and  covenant  only, 
six  years'  arrears  of  interest  can  be  recovered  against  the  estate ;  but  where 
there  is  a  trust  to  secure  the  mortgage  and  interest,  or  where  the  estate  is 
vested  in  a  trustee  to  raise  a  sum  of  money  and  interest,  this  statute  does 
not  apply,  and  interest  can  be  recovered  to  the  extent  allowed  by  the  stat. 
3  &  4  Will.  4,  c.  42.  {Round  v.  Bell,  30  Beav.  121.  See  Lewis  v.  Duneomhe, 
29  Beav.  175,  ante,  p.  216.) 

An  annuity  charged  on  land  by  will  comes  within  the  meaning  of  the  word 
rent  in  the  42nd  section,  as  explained  bv  the  interoretotion  clause  of  this 
act,  ante,  p.  136,  and  therefore  no  more  than  six  years'  arrears  are  recover- 
able.    {Ferguson  v.  Livingston,  9  Ir.  Eq.  R.  202.) 

Debts  secured  by  judgments  are  snnis  of  money  charged  upon  or  payable 
out  of  land  within  the  meaning  of  this  section  of  th<>  nct^  «nfl  nnly  «{» 
years*  arrears  of  interest  can  be  recovered  for  such  debts.  In  relation 
to  the  statutes  of  limitations  the  rights  of  judgment  creditors  for  arrears 
of  interest,  as  a$rainst  the  real  and  personal  estates  of  their  debtor,  are  equal 
and  CO- extensive.  As  far  as  the  bar  of  the  statute  operates  for  the  protection 
of  the  real  estate,  to  the  same  extent  the  personal  estate  is  protected  ;  the 
statute  3  &  4  Vict  c.  105,  s.  26,  enacts,  that  every  judgment  debt  due  upon 
any  judgment  not  confessed  or  recovered  for  any  penal  sum  for  securing 
principal  and  interest  shall  carry  interest,  &c.  The  interest  thus  given  is 
subject  to  the  limitations  of  the  statute  3  &  4  Will.  4,  c.  27,  s.  42.  {Henry 
V.  Smith,  2  Dru.  &  War.  381 ;  1  Con.  &  L.  506.) 

In  a  petition  matter,  a  conditional  order  for  the  appointment  of  a  receiver 
to  pay  the  sum  of  1,506/ ,  "  stated  to  be  due  to  the  petitioner,**  on  the  judg- 
ment, was  made  absolute,  with  liberty  to  the  master,  at  the  instance  of  the 
respondent,  to  ascertain  the  sum  due.  The  respondent  is  not  precluded 
from  relying  on  this  section  of  the  act  in  the  office,  as  a  bar  to  more  than 
six  years*  arrears  of  interest,  though  he  did  not  rely  on  it  in  showing 
cause  against  the  conditional  order,  and  the  sum  stated  in  the  order  was 
much  more  than  the  principal  money  and  six  years*  interest  thereon.  The 
court  having,  at  the  instance  of  the  respondent,  restrained  the  petitioner 
from  proceeding  on  the  order  for  the  receiver,  the  respondent  undertaking 
to  pay  him  a  certain  annual  sum,  the  petitioner  is  not  entitled  to  appro- 
priate the  moneys  paid  him,  pursuant  to  that  order,  to  the  discharge  of 
interest  which  had  accrued  due  more  than  six  years  before  the  making  of 
the  conditional  order.     {Costello  v.  Burke,  2  Jones  &  L.  66,5.) 

The  2nd  section  of  the  act  provides  for  the  case  where  the  ri^ht  or  title  Cases  not  within 
to  an  annuity  IS  disputecl.  ( See  ante,  p.  T52.)  The  42nd  section  provides  *be  42nd  sectioiu 
for  the  case  where  tne  title  to  the  annuity  is  not  disputed^  but  the  distress, 
is  made  for  the  arrears  due.  {James  v.  Salter,  3  Bing.  N.  C.  552.)  Arrears 
of  rent,  or  of  an  annuity  secured  by  deed,  may  be  recovered  for  twenjy 
years  under  the  statute  3  &  4  ^yili.  4,  c."42,  s.  3,  noiwrthstandTng'tTie  IfiS 
jection  of  >_&  4  Will.  4,  c.  27.  {Paget  v.  Foley,  2  Bing.  N.  C.  679'; 
Strachan  v.  Thomas,  4  P.  «t  Dav.  229 ;   12  Ad.  &  Ell.  536 ;  see  post.) 

Three  annuities  charged  upon  an  estate  were  granted,  in  1814,  in  respect 
whereof  no  payment  had  been  made  since  March,  1815.  In  January,  1855, 
a  bill  was  filed  for  an  account  of  the  rents  and  profits  of  the  estate,  and 
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3  4"  4  Will,  4,    payment  of  the  arrears  of  the  annuities:  it  was  held,  that  this  section  did 
c.  27,  t.  42.       not  operate  as  a  bar.    {Knight  v.  Bowyer,  3  Jur.,  N.  S.  968;  26  Law  J., 
Chan.  796,  antej  p.  216.) 

Arrears  of  an  annuity  charged  on  a  reversionary  interest  in  land  are  re- 
coverable more  than  six  years  after  the  same  became  payable,  this  section 
having  no  application  so  long  as  the  interest  is  reversionary.  ( Wheeler  ▼. 
HaweU,  3  Kay  &  J.  198.) 

Under  this  section  a  mortgagee,  irrespective  of  a  covenant  to  pay,  or  a 
term  to  secure  the  payment,  is  entitled  to  six  years'  arrears  of  interest. 
(Shaw  v.  Johnson,  1  Drew.  &  Sm.  412;  7  Jur.,  N.  S.  1005;  9  W.  R. 
629.)  So  far  as  a  covenant  to  pay  affects  the  land,  it  is  limited  to  six 
years. 

Where  a  term  is  created  on  an  express  trust  to  secure  principal  and  in- 
terest, this  section  does  not  operate  as  a  bar,  and  a  mortgagee's  right  is 
not  confined  to  six  years.    (lb.) 

Where  there  is  an  agreement  to  assign  a  term  on  an  express  trust  to 
secure  principal  and  interest  which  can  be  enforced  iu  equity,  although  the 
deed  is  not  executed,  the  court  will  consider  such  assignment  as  if  it  had 
been  executed,  and  make  a  decree  for  a  general  account  not  limited  to  the 
six  years.    ( lb,) 

A  testator,  by  his  will,  bequeathed  all  his  property  to  H.  upon  the  trusts 
thereinafter  mentioned.  He  then  bequeathed  his  leaseholds  to  H.  for  life, 
with  remainder  as  to  part  of  them  to  B.  for  life,  with  remainder  to  G.  ab- 
solutely; and  he  gave  the  residue  of  his  property  to  G.  absolutely,  and 
appointed  H.  his  executrix.  G.  survived  the  testator,  and  died  intestate 
in  March,  1838.  H.  took  out  administration  to  his  estate  in  May,  1838, 
and  died  in  1841 ;  appointed  B.  her  executrix,  who  thus  became  the  repre- 
sentative of  the  testator  as  well  as  of  H.  B.  afterwards  took  out  administra- 
tion to  G.,  one  of  whose  next  of  kin,  in  1858,  filed  a  bill  against  B.  for  the 
administration  of  G/s  estate:  it  was  held,  that  B.  could  not  avail  herself  of 
any  defence  founded  on  the  statutes  of  limitations,  but  that  an  account  of 
the  rents  of  the  leaseholds  received,  which  was  not  limited  to  six  years 
before  the  filing  of  the  bill,  and  an  account  of  the  personal  estate  of  G. 
received  by  H.  and  B.  respectively,  had  been  rightly  directed  against  her. 
(Obee  V.  Bishop,  1  De  G.,  F.  &  J.  137.)  A  demand  against  the  assets  of  a 
deceased  trustee  or  personal  represenUtive,  for  a  breach  of  trust  or  mis- 
appropriation committed  by  him,  is  not  barred  by  the  lapse  of  six  years  after 
his  death.  (lb.)  Turner,  L.  J.,  said,  with  respect  to  the  general  personal 
estate,  that  he  was  of  opinion,  it  would  be  most  dangerous  to  hold  that 
a  demand  against  the  assets  of  a  deceased  trustee  or  personal  represen- 
tative, in  respect  of  a  breach  of  trust  or  misappropriation  committed  by 
him,  is  barred  at  the  expiration  of  six  years  from  his  death.  Courts  of 
Equity,  in  dealing  with  equitable  debts,  are  not  bound  by  21  Jac.  1,  c.  16; 
and,  although  they  have  in  many  instances  adopted  a  rule  grounded  on  an 
analogy  of  that  statute,  they  do  not  extend  that  analogy  to  demands  arising 
out  of  a  breach  of  trust.    (lb.) 

No  more  than  six  years*  arrears  of  tithe  rent-charge  can  be  recovered  by 
the  owner  thereof  from  the  owner  of  the  lands  in  Ireland.  {Ecclesiastical 
Commissioners  v.  Marquis  qfSligo,  5  Ir.  Ch.  R.  46.) 

A  terminable  annuity,  as  an  annuity  for  ten  or  twenty  years,  is  within  this 
section. 
Periodica]  pay-  ^  testator  bequeathed  250/.  to  B.,  to  be  chargeable  on  lands,  and  to  be 

neat.  paid  by  yearly  payments  and  instalments  of  20/.  per  annum  from  the  day  of 

her  marriage,  with  consent,  but  not  until  then ;  and,  in  case  B.  should  inter- 
marry without  such  consent,  then  she  should  be  entitled  to  1«.;  such  portion 
of  250/.  to  be  paid  and  payable  by  yearly  instalments  of  20/.  per  annum 
from  the  day  of  her  marriage,  but  not  until  then,  with  power  to  B.  or  her 
lawful  husband  to  distrain  in  case  of  nonpayment  of  the  20/.  And  the 
testator  desired  that  his  two  sons  (to  whom  he  devised  the  lands)  should 
contribute  jointly  and  severally  to  support  and  clothe  B.  in  a  reasonable 
manner  ;  and  that,  upon  doing  so,  no  interest  should  arise  upon  the  250/.; 
but  if  they  neglected  such  support  and  clothing,  he  desired  that  the  250/. 
should  be  liable  to  interest  at  61.  per  cenL  until  B.'s  marriage,  but  by  no 
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means  after :  it  was  held,  that  the  instalments  were  periodical  payments  of    Z  Sf  ^  Will,  4, 
a  sum  of  money  charged  upon  lands,  and  as  such  within  this  section,      e.  27,  *.  42. 
{Uppingtou  V.  Tarrant,  12  Ir.  Ch.  R.,  N.  S.  268.  269.     See  ante,  p.  136.)        

By  statute  21  Jac.  1,  c.  16,  s.  3,  actions  of  debt  for  arrearages  of  rent  must 
have  been  commenced  and  sued  within  six  years  aOer  the  cause  of  such 
actions  had  accrued.  This  statute  was  confined  to  actions  for  arrears  of  rent 
upon  a  demise  without  deed,  and  did  not  extend  to  cases  of  rent  reserved  by 
specialty.  {Freeman  v.  Stacey,  Hutton,  109.)  The  statute  21  Jac  1,  c.  16,  Tithes. 
8.  3,  could  not  be  pleaded  in  an  action  of  debt  under  the  2  &  3  Edw.  6,  c. 
13,  for  not  setting  out  tithes.  {Talory  v.  JackMon,  Cro.  Car.  513;  see  1  Mod. 
246.)  But  by  statute  53  Geo.  3,  c.  127,  s.  5,  *'  No  action  shall  be  brought 
for  the  recovery  of  any  penalty  for  the  not  setting  out  tithes,  nor  any  suit  in- 
stituted in  any  court  of  equity,  or  in  any  ecclesiastical  court,  to  recover  the 
value  of  any  tithes,  unless  such  action  shall  be  brought,  or  such  suit  com- 
menced, within  six  years  from  the  time  when  such  tithes  became  due." 
In  bills  for  an  account  of  tithes,  courts  of  law  and  equity  have  a  concurrent 
jurisdiction ;  and  inasmuch  as  in  a  court  of  law  arrears  of  tithes  can  be 
recovere'd  only  for  six  years  before  the  commencement  of  the  action,  so 
in  a  court  of  equity  the  account  will  be  carried  back  only  six  years  pre- 
vious to  the  filing  of  the  bill.  {Collins  v.  Archer,  1  Russ.  &  Myl.  284 ;  see 
Chichester  v.  Sieldon,  Turn.  &  Russ.  253 ;  S.  C,  3  E.  &  Y.  1102 ;  Garrard 
V.  Schollar,  3  Gwill.  1045  ;  2  E.  &  Y.  282;  Goode  v.  Watert,  20  Law  J., 
Ch.  72.) 

Since  5  &  6  Will.  4,  c.  74,  if  any  tithe,  oblation  or  composition  not  ex- 
cepted in  7  &  8  Will.  3,  c.  6,  or  exceeding  10/.  yearly  value,  due  fi-om  any 
one  person,  is  in  arrear,  it  must  be  proceeded  for  before  two  justices ;  and  if 
the  title  of  the  claimant,  or  liability  of  the  party  sought  to  be  charged,  is 
undisputed,  two  years'  arrears  may  be  there  recovered ;  whereas  if  such 
title  or  liability  is  denied  vivd  voce  before  the  justices,  or  at  any  time  in 
writing,  the  claimant  may  proceed  by  suit  in  equity,  and  recover  six  years' 
arrears.  {Robinson  v.  Furday,  16  Mees.  &  W.  11.)  Not  more  than  two 
years*  arrears  of  any  tithe  commutation  rent-charge  is  recoverable  by  dis- 
tress or  entry  under  statute  6  &  7  Will.  4.  c  71,  ss.  81,  82.  If  the  half- 
yearly  payments  of  a  rent-charge  under  that  act  be  in  arrear,  and  no  suffi- 
cient distress  found,  the  owner  of  the  rent-charge  may  recover  such  arrear 
for  a  period  not  exceeding  two  years,  by  assessment  and  writ  of  habere  pos- 
sessionem, under  the  82nd  section,  although  no  attempt  to  distrain  has  been 
made  at  the  end  of  each  or  any  but  the  last  of  the  half  years,  and  although 
at  the  end  of  one  or  more  of  such  previous  half  years  there  may  have  been 
a  sufficient  distress  for  the  amount  then  due.  {In  re  Camberwell  Rent-charge, 
4  Q.  B.  181 :  3  Gale  &  D.  365.) 

The  trustees  of  a  turnpike  road,  pursuant  to  a  power  given  to  them  by  Tolls, 
act  of  parliament,  mortgaged  to  J.  M.  such  share  and  proportion  of  all  the 
tolls  as  the  money  advanced  by  him  should  bear  to  the  whole  principal 
amount  advanced  on  the  tolls.  The  security  was  continued  by  various  acts 
of  parliament,  but  no  interest  was  paid  in  respect  of  such  mortgage  for 
thirty  years  and  upwards.  It  was  held,  in  a  suit  instituted  by  the  represen- 
tative of  J.  M.  against  one  of  the  trustees  of  the  road,  seeking  payment  of 
all  the  arrears  of  interest  due  to  him  out  of  all  the  tolls,  that  he  was  not 
barred  by  the  Statute  of  Limitations  from  recovering  the  whole  of  such 
arrears  (tolls  not  being  within  the  meaning  of  the  act),  but  that  the  other 
mortf^agees  on  the  tolls  were  necessary  parties  to  a  suit  for  that  purpose. 
{MellUh  V.  Brooks,  3  Beav.  22;  4  Jur.  739 ;  ante,  p.  137.) 

A  canal  company  conveyed,  under  their  common  seal,  the  canal  works  When  arre«ri  of 
and  rates  to  a  mortgagee,  to  hold  until  the  sum  borrowed,  with  interest,  ili'to  ^Vj^iii. 
should  be  repaid.  There  was  no  covenant  to  repay.  It  was  held,  that 
under  this  section,  although  the  mortgagee  could  recover  the  principal 
within  twenty  years,  yet  his  remedy  for  arrears  of  interest  was  limited  to 
six  years.  There  being  no  covenant  or  engagement  to  pay.  but  simply  a 
conveyance  of  the  canal,  there  was  not  the  species  of  action  of  covenant, 
or  of  debt  upon  bond  or  other  specialty,  referred  to  in  the  statute  3  &  4 
WiU.  4,  c  42,  s.  3,  posL     {Hodges  v.  Croydon  Canal  Company,  3  Beav.  86.) 
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No  more  than  six  years'  arrears  of  interest  of  money  charged  on  lands 
can  be  recovered,  though  the  deed  creating  the  charge  vested  the  lands  in 
trustees  to  secure  it,  and  though  the  defendant  held  possession  with  know- 
ledge of  the  trust  {Byrne  v.  RobinMoHy  1  Ir.  £q.  R.  333.)  By  a  marriage 
setuement  of  the  year  1798,  certain  lands  were  limited  to  trustees  to  the  use 
of  A.,  the  husband,  and  B.,  the  intended  wife,  and  the  survivor  of  them, 
for  their  respective  lives,  with  remainder  to  the  issue  of  the  marriage,  and 
also  to  C.  (a  daughter  of  B.  by  a  former  marriage),  in  such  shares  as  the 
survivor  of  them,  the  said  A.  and  B.,  should  appoint.  In  1819,  A.  being 
the  survivor,  in  pursuance  of  the  power,  appointed  a  certain  sum  to  C,  and 
limited  a  portion  of  the  said  lands  to  trustees,  to  receive  and  levy  by  sale 
or  mortgage  the  sum  so  appointed,  and  directed  that  the  same  should  bear 
interest,  and  be  payable  on  the  marriage  of  C,  with  a  proviso  that  if  the 
marriage  of  C.  should  take  place  in  the  lifetime  of  A.,  the  said  principal 
sum  should  not  be  raised  until  twelve  months  after  the  decease  of  A.  On 
a  bill  filed  by  C.  and  her  husband  after  the  death  of  A.  against  a  son  of  A. 
and  B.,  who  had  got  into,  and  continued  in  the  possession  of  the  lands 
since  the  year  1820,  and  disputed  the  validity  of  the  original  settlement 
of  1798 :  it  was  held,  that  the  plaintiffs  were  within  this  section,  and 
therefore  only  entitled  to  six  years*  arrears  of  interest  on  their  charge. 
(Bume  V.  Robinson^  1  Dm.'  &  Walsh,  688.)  In  this  case  the  Lord  Chan- 
cellor  only  intended  to  decide  that  the  case  was  not  within  the  25th  section. 
{DilUm  V.  CruUe,  3  Ir.  Eq.  R.  82.) 

To  an  action  of  covenant  upon  an  indenture  of  demise  for  rent,  the  de- 
fendant pleaded  the  3  &  4  Will.  4,  c.  27,  s.  42,  and  it  was  held  by  the 
Court  of  Exchequer  in  Ireland  (contrary  to  the  case  of  Paget  v.  Foley,  2 
Bing.  N.  C.  679),  that  the  statute  did  apply  to  such  a  case.  {Bnten  v.  Nolan, 

1  Jebb  &  Symes,  346,  n.;  see  Armitrong  v.  Lloyd,  2  Brady,  A.  &  M.  70.) 
In  replevin  the  plaintiff  declared  for  a  taking  on  the  9th  August,  1838,  and 
the  defendant  avowed  for  five  years  of  arrears  of  rent  next  before  and  end- 
ing on  the  25th  March,  1836,  due  to  the  defendant  by  virtue  of  a  demise 
theretofore  made ;  to  this  avowry  the  plaintiff  pleaded,  amongst  other  pleas, 
a  plea  of  the  stat.  3  &  4  Will.  4,  c.  27,  s.  42,  to  the  whole  amount  of  the 
arrears.  The  defendant  demurred,  principally  on  the  ground  that  the  plea 
of  the  statute  should  have  been  confined  to  the  period  of  the  five  years, 
which  were  outside  six  years,  but  the  court  overruled  the  demurrer.  ( WiUon 
v.  Jackion,  2  Ir.  Law  R.  1.)  A  party  on  whose  estate  the  plaintiff  had  a 
charge  for  principal  and  interest,  being  desirous  of  paying  it,  instead  of 
having  it  raised  out  of  the  estate,  was  ordered  to  pay  it  into  court  by  a 
given  day.  He  made  default,  and  applied  for  an  extension  of  the  time, 
which  was  granted.  It  was  held,  that  the  plaintiff  was  not  entitled  to  sub- 
sequent interest  on  the  aggregate  of  principal  and  interest  due,  but  on  the 
principal  only.    (  Wilkinson  v.  Charlesworth,  2  Beav.  470.) 

In  a  foreclosure  suit,  the  defendants,  some  of  whom  were  minors,  by  their 
answer  relied  on  the  Statute  of  Limitations  as  disentitling  the  plaintiff  to 
more  than  six  years*  interest.  In  the  progress  of  the  cause,  an  order  was 
made  upon  consent,  in  pursuance  of  which  a  payment  was  made  to  the 
plaintiff  on  account  of  his  demand.  It  was  held,  that,  although  such  pay- 
ment would  have  defeated  the  bar  of  the  statute  set  up  by  the  answer,  had 
the  transaction  taken  place  between  adults,  yet  as  the  interests  of  minors 
were  concerned,  the  payment  ought  to  be  considered  as  made  without  pre- 
judice to  the  rights,  and  subject  to  the  equities  of  the  parties  in  the  cause, 
and  ought  not,  therefore,  to  be  permitted  to  defeat  the  defence  relied  upon 
by  the  answer.  It  is  questionable  how  far  the  officer  is  authorized  to  decide 
between  the  parties  in  a  cause  upon  a  pleading  by  way  of  discharge,  filed  in 
the  office,  relying  on  the  Statute  of  Limitations.     Thwaites  v.  M'Donough, 

2  Ir.  Eq.  R.  97.) 

The  exception  in  this  clause  of  the  act  is,  where  a  man  has  an  estate  and 
there  are  several  incumbrances  on  it,  and  one  of  the  incumbrancers  enters 
into  possession,  there  another  creditor  shall  not  be  prejudiced  by  that  pos- 
session, if  he  come  for  relief  within  a  year  after  the  prior  creditor  has 
been  removed  from  the  possession. 

If  a  prior  mortgagee  or  other  incumbrancer  is  in  possession,  the  right  of 
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the  subsequent  creditor  to  recover  interest  during  the  full  period  of  such    8  4*  4  ^''*  ^t 
possession,  although  that  period  may  exceed  six  years,  is  saved,  provided      c.  27,  «.  42. 

he  is  so  vigilant  as  to  come  within  one  year  after  the  determination  of  that  

poissession.  \  judgment  creditor  who  has  the  first  security  upon  the  estate, 
and  gets  into  possession,  is  a  prior  incumbrancer  in  possession  within  this 
provisa  {Henry  v.  Smith,  2  Dru.  &  War.  390.)  A  judgment  creditor  of  a 
tenant  in  fee,  in  remainder  after  an  estate  for  life,  is  not  entitled  to  recover 
out  of  the  lands  arrears  of  interest  which  accrued  due  during  the  existence 
of  the  tenancy  for  life,  and  more  than  six  years  before  the  commencement 
of  the  suit.  The  prior  incumbrance  referred  to  in  the  exception  in  the  42nd 
section  is  one  which  affects  the  estate  or  interest  upon  which  the  subsequent 
incumbrance  is  also  a  charge.     ( Vincent  v.  Going,  1  Jones  &  L.  697.) 

A.  being  entitled  to  a  mortgage  on  certain  lands  vested  in  a  trustee  for  Caie  within  ex- 
hini,  agrees  that  a  subsequent  annuity  creditor  should  have  precedence  ception  In  42nd 
over  his  debt,  and  joins  in  a  demise  of  the  lands  to  a  trustee  for  the  annui-  ■•'^"®'*» 
tant,  but  his  trustee  who  had  the  legal  estate  did  not  join  in  the  demise. 
A.  remains  in  possession  until  the  death  of  the  grantor  of  the  annuity.     It 
was  held,  that  the  annuitant  was  not  debarred  from  recovering  more  than 
six  years'  arrears,  as  the  annuitant  fell  strictly  within  the  literal  terms  of 
the  exception  in  this  section.     {Drough  v.  Jones,  2  Ir.  Eq.  K.  303.)     It 
will  be  observed,  that  the  42nd  section  contains  no  exception  in  favour  No  saving  In 
of  persons  under  disabilities;  and  if  the  act  be  construed  literally,  infants  ftivour  of  persons 
and  lunatics,  and  other  persons  under  disabilities,  will  only  be  enabled  »»nder  disabilities. 
to  recover  six  years'  interest.     It  has  been  observed  by  a  learned  writer, 
"that  even  as  to  legacies  charged  upon  real  estates,  there  is  no  saving 
as  to  arrears  of  interest  for  infancy,  or  the  like.     In  the  case  of  younger 
children's  portions,  although  by  way  of  legacy,  the  interest  is  often  allowed 
to  remain  in  arrear  for  several  years,  for  the  accommodation  of  the  head 
of  the  family;  and   the  statute   will,  unless  it  be  modified,  often  bar  a 
just  claim  unnecessarily,  and  ultimately  injure  the  person  whom  it  was 
intended  to  benefit;  and  whether  a  legacy  be  payable  out  of  real  or  personal 
estate,  of  course  interest  upon  it,  where  it  carries  interest,  ought  not  to  be 
barred  during  the  infancy  of  the  legatee.*'    (Sugd.  V.  &  P.  638  (Uth  ed.).) 

By  statute  3  &  4  Will!  4,  c.  42,  s.  28,  (3  8r  4  Vict.  c.  105,  s.  53,  Ireland,)  Jury  may  allow 
it  is  enacted,  that  upon  all  debts  or  sums  certain,  payable  at  a  certain  time  interest  on  debu. 
or  otherwise,  the  jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of 
damages,  may,  if  they  shall  think  fit,  allow  interest  to  the  creditor  at  a  rate 
not  exceeding  the  current  rate  of  interest  from  the  time  when  such  debts  or 
sums  certain  were  payable,  if  such  debts  or  sums  be  payable  by  virtue  of 
some  written  instrument  at  a  certain  time ;  or  if  payable  otherwise,  then 
from  the  time  when  demand  of  payment  shall  have  been  made  in  writing,  so 
as  such   demandant  shall  give  notice  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  term  of  payment ;  provided 
that  the  interest  shall  be  payable  in  all  cases  in  which  it  is  now  payable  by 
law.     (See  Higgins  v.  Sargent,  2  B.  &  C.  348 ;  Ram  on  Assets,  560—576.) 
This  act  contains  a  further  proviso,  that  such  interest  so  to  be  allowed  by 
such  jury  shall  not  be  so  allowed  for  any  period  exceeding  six  years.    The  Where  Jury  may 
jury,  on  the  trial  of  any  issue,  or  on  any  inquisition  of  damages,  may,  if  Rive  damages  as 
they  shall  think  fit,  give  damages  in  the  nature  of  interest  (in  Ireland  for  "itcrest. 
any  period  not  exceeding  six  years)  over  and  above  the  value  of  the  goods 
at  the  time  of  the  conversion  or  seizure,  in  all  actions  of  trover  or  trespass 
de  bonis  asportaiis,  and  over  and  above  the  money  recoverable  in  all  actions 
of  policies  of  assurance  made  after  the  passing  of  this  act  (14th  August, 
1833,  England;   10th  August,  1840,  Ireland.)     (3  &  4  Will. 4,  c.  42,  s.  29; 
3  &  4  Vict.  c.  105,  s.  54,  Ireland.)     If  any  person  shall  sue  out  any  writ  of  interest  to  be 
error  upon  any  judgment  whatsoever  given  in  any  court  in  any  action  per-  allowed  on  wriu 
sonal,  and  the  court  of  error  shall  give  judgment  for  the  defendant  thereon,  ?'  *"^®'  J?^  ^^^^ 
then  interest  shall  be  allowed  by  the  court  of  error  for  such  time  as  execu-       "««»*    "• 
tion  has  been  delayed  by  such  writ  of  error  for  the  delaying  thereof.  (3  &  4 
Will.  4,  c  42,  s.  30 ;  3  8^  4  Vict.  c.  105,  s.  55.  Ireland.) 

On  a  judgment  affirmed  on  a  writ  of  error,  the  House  of  Lords  gives  Cases  on  con- 
interest  from  the  day  of  its  affirmance,  pursuant  to  the  provisions  of  the  stroction  of  act 
statute  3  &  4  Will.  4,  c.  42,  s.  30.    {Garland  v.  Carlisle,  5  Clark  &  Fin.  ;,Vm."wo. 
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354.)  Where  judgment  is  given  in  a  court  of  error  fur  the  defendant,  the 
court  is  bound,  under  3  &  4  Will.  4,  c.  42,  s.  30,  to  allow  interest,  which,  it 
seems,  will  be  4/.  per  cent  for  the  time  that  execution  has  been  delayed  by 
the  court  of  error.  {Levy  v.  Langridge^  4  Mees.  &  W.  337.  See  Bum  v. 
Carvalio,  4  Nev.  &  M.  893;  1  Add.  &  £11.  895,  where  no  interest  was 
allowed,  because  the  writ  of  error  was  tested  before  the  statute  received  the 
Royal  Assent.)  By  a  contract  of  sale,  the  purchaser  was  to  pay  a  certain 
sum  by  six  instalments,  and  ahso  51.  per  cent,  half-yearly  nrom  the  day 
appointed  for  the  payment  of  the  second  instalment,  upon  the  four  remain- 
ing instalments,  until  paid ;  such  additional  sums,  by  way  of  per-centage, 
to  be  secured  by  the  bond  of  the  purchaser.  In  the  contracts,  and  also  in 
the  declaration  thereon,  this  additional  per-centage  was  called  interest  upon 
the  instalments;  neither  the  instalments  nor  the  additional  per-centage 
were  paid  as  they  became  due,  nor  was  any  bond  given  :  it  was  held,  that 
the  purchaser  was  chargeable  with  interest  upon  the  last  four  instalments, 
until  actual  payment  of  those  instalments ;  but  that  the  jury  were  not  bound 
either  at  common  law  or  under  3  &  4  Will.  4,  c.  42,  s.  28,  to  give  interest 
upon  the  additional  per-centage  treated  by  parties  as  interest.  {Atwood  v. 
TayloTy  1  Man.  &  Gr.  279;  1  Scott,  N.  R.  611.)  In  an  action  on  an  attor- 
ney's bill,  the  plaintiffs  gave  notice,  pursuant  to  3  &  4  Will.  4,  c.  42,  s.  28, 
that  they  should  claim  interest  from  the  date  of  the  notice.  After  the  writ 
was  issued,  the  bill  was  referred  for  taxation  at  the  instance  of  the  defendant, 
no  terms  being  made  as  to  allowance  of  interest:  it  was  held,  that  the  plain- 
titfs  could  not  afterwards  have  an  assessment  of  damages  for  the  purpose  of 
recovering  the  interest.     (Berrington  v.  Phillips,  1  Mees.  &  W.  48.) 

Before  the  passing  of  the  act  3  &  4  Will.  4,  c.  42,  at  law  a  judgment  did 
carry  interest,  but  interest  might  be  recovered  at  law,  in  the  shape  of 
damages,  by  an  action  on  the  judgment.  {Gauut  v.  Taylor,  3  M.  &  Keen, 
302.  As  to  the  practice  of  courts  of  equity  in  giving  interest  on  judgments, 
see  I  -€.  P.  Cooper's  R.  2;{0 — 250,  n.  As  to  payment  of  interest  generally, 
see  Harr.  Index,  tit.  Interest;  2  Stark,  on  Ev.  575—579,  3rd  ed.)  The 
Stat.  3  &  4  Will.  4,  c.  42,  being  a  remedial  act,  a  court  of  equity  will  adopt 
many  of  its  provisions,  changing  its  formal  language,  and  adapting  it  to  the 
practice  of  toe  court  If  after  the  passing  of  that  act  an  action  could  have 
been  brought  on  a  judgment,  the  jury  will  be  directed  by  the  judge  to  exer- 
cise their  discretion  upon  the  point  of  interest;  so  it  will  be  allowed  in 
equity,  if  a  step  is  taken  equivalent  to  an  action.  {Hyde  v.  Price,  8  Sim. 
578.)     It  has  since  been  held,  that  the  act  3  &  4  Will.  4,  c.  42,  s.  28,  giving 

Eower  to  juries  to  allow  interest  if  they  think  fit,  has  not  altered  the  rules 
y  which  the  discretion  of  the  Court  of  Chancery  is  guided.  ( Re  PoweWt 
truMt,  10  Hare,  134.  See  Booth  v.  Leicester,  3  My.  &  Cr.  459;  1  Keen, 
247,  579 ;  Martin  v.  Blake,  3  Dr.  &  War.  1 25.)  A  creditor,  whose  debt  does 
not  carry  interest,  who  comes  in  and  establishes  the  same  before  the  judge 
in  chambers  under  a  decree  or  order  of  the  court,  or  of  the  judge  in  cham- 
bers, shall  be  entitled  to  interest  upon  his  debt  at  the  rate  of  4/.  per  cent 
from  the  date  of  the  decree  or  order,  out  of  any  assets  which  may  remain 
after  satisfying  the  costs  of  the  suit,  the  debts  established  and  the  interest 
of  such  debts  as  by  law  carry  interest.  (46th  Order,  26th  Aug.  1841; 
Cons.  Ord.  XLII.,  rule  10.  See  Morgan's  Ch.  Acts  and  Orders,  p.  591, 
3rd  ed.) 

Every  judgment  debt  shall  carry  interest  at  the  rate  of  4/.  per  centum  per 
annmm  from  the  time  of  entering  up  the  judgment  or  from  the  Ist  October, 
1838,  in  cases  of  judgments  then  entered  up,  and  not  carrying  interest, 
until  the  same  shall  be  satisfied,  and  such  interest  may  be  levicNA  under  a 
writ  of  execution  on  such  judgment.  Decrees  and  orders  of  courts  of  equity, 
and  in  bankruptcy  and  lunacy,  and  rules  of  the  superior  courts  of  common 
law,  ordering  the  payment  of  money,  &c.,  to  any  person,  are  to  have  the 
same  effect  as  judgments  in  the  courts  of  common  law.  (I  &  2  Vict  c.  110, 
8. 18 ;  3  &  4  Vict  c.  105,  s.  27,  Ireland.)  Every  judgment  debt  due  upon  any 
judgment  not  confessed  or  recovered  for  any  penal  sum  for  securing  prin- 
cipal and  interest,  shall  carry  interest  at  the  rate  of  4/.  per  cent  per  annum 
from  the  time  of  entering  up  the  judgment,  or  from  the  1st  November,  1840, 
in  cases  of  judgments  then  entered  up,  and  not  carrying  interest  until  the 
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same  shall  be  satisfied,  and  such  interest  may  be  levied  under  a  writ  of    3  4'  4  Will,  4, 
execution  on  such  judgment.     1  &  2  Vict,  c  110,  s.  17  (3  &  4  Vict.  c.  105,     c.  27,  «.  42. 
8.  26,  Ireland.)  

It  is  the  general  rule  both  at  law,  (Brangunn  v.  Parrot^  2  W.  Bl.  1190  ;  Interest  not 
White  V.  Sealey,  1  Dougl.  49,)  and  in  equity,  {Bromley  v.  Goodere,  1  Atk.  75,)  jJJnJJJy  ^{JSl 
to  consider  the  penalty  of  the  bond  as  the  limit  of  the  debt  or  damages 
which  can  be  recovered.  But  there  are  exceptions  to  this  rule.  (See  the 
cases  collected  in  1  C.  P.  Cooper's  R.  209 — 230.)  A  person  conveyed 
estates  to  trustees  upon  trust  to  sell  and  apply  the  produce  of  sale  in  dis- 
charging all  bis  bond  debts,  together  with  the  interest  then  due  and  to  grow 
due  for  the  same  to  the  day  of  payment.  A  bond  creditor,  claiming  under 
this  deed,  is  not  entitled  to  principal  and  interest  beyond  the  amount  of  the 
penalty  of  the  bond.  (See  Clarke  v.  Lord  jfbingdon,  17  Ves.  106 ;  Hughee 
▼.  Wynnet  1  Mylne  &  Keen,  20  ) 

Where  in  a  creditors'  suit  bond  creditors  had  been  allowed  by  the  master 
their  principal  and  interest,  to  the  extent  of  the  penalties  of  the  bonds,  and 
had  received  an  apportionment  upon  the  sums  so  amounting  to  the  penal- 
ties ;  upon  further  funds  becoming  available  for  the  creditors :  it  was  held, 
that  the  bond  creditors  were  entitled  to  subsequent  interest  on  the  sums 
remaining  due  on  the  conditions  of  the  bonds,  provided  that  such  interest, 
together  with  the  sums  remaining  due,  did  not  exceed  the  penalties  in  the 
bonds.     (  Walter  v.  Meredith,  3  You.  &  Coll.  264.) 

In  cases  where  a  party  has  slept  on  his  rights,  and  no  compromise  or  dis.  Account  of  rents 
cussion  of  his  claims  has  taken  place,  and  where  the  defendant  is  ignorant  1"  «quJ'J« 
thereof,  and  there  is  no  disability  on  the  one  side  nor  fraud  on  the  other, 
interest  on  a  portion,  or  an  account  of  rents,  will  not  be  carried  farther  back 
than  the  filing  of  the  bill.  (1  Ball  &  B.  180.)  Lord  Hardwicke,  in  Dormer 
y.  Fortescne,  (3  Atk.  130,)  mentioned  several  cases  in  which  the  Court  of 
Chancery  directs  an  account  of  rents  and  profits  from  the  time  the  title 
accrued,  as  where  there  is  a  trust,  and  a  mere  equitable  title,  or  upon  a  bill 
brought  by  an  infant,  as  every  person  who  enters  upon  the  estate  of  an 
infant  enters  as  guardian  or  bailifi*  to  him.  (Newburgh  v.  Bickentaffe,  1 
Vem.  295  ;  Hatton  v.  Simpton,  2  Vem.  724 ;  Titley  v.  Bridget,  Prec  Chan. 
252 ;  Duke  of  Bolton  v.  Deane,  lb.  516 ;  Bennett  v.  Whitehead,  2  P.  Wms. 
644 ;  Bloomfield  v.  Eyre,  8  Beav.  250 ;  Bodeley  v.  Le/evre,  1  Hare,  602,  n. ; 
Hiekt  V.  SalUtt,  3  De  G.,  M.  &  G.  801.)  So  upon  a  legal  title,  where  the 
plaintiff  has  been  kept  out  by  the  fraud,  misrepresentation,  or  concealment 
of  his  title  by  the  defeiKlant.  {Bennett  v.  Whitehead,  supra;  Duke  of  Bolton 
▼.  Deane,  supra  ;  Toumsend  v.  Ash,  3  Atk.  340.)  In  an  adverse  suit,  in  the 
nature  of  an  ejectment  suit,  the  account  is  directed  only  from  the  filing  of 
the  bilL  In  a  suit  against  a  person  affected  with  a  fiduciary  character,  the 
account  is  taken  either  from  the  original  period  when  the  title  accrued,  or 
if  the  court  thinks  fit,  on  account  of  laches,  for  six  years  only  previous 
to  the  filing  of  the  bill.  ( Thomas  v.  Thomas,  2  Kay  &  J.  85.)  In  Mony^ 
penny  v.  Bristow,  (2  Russ.  &  M.  117,)  the  account  was  taken  from  the  time 
the  plaintifif's  title  accrued,  because  the  defence  of  the  Statute  of  Limita- 
tions was  not  raised  by  the  pleadings.  So  in  Pultney  v.  Warren,  (6  Ves. 
78,)  Lord  Eldon  decreed  an  account  of  mesne  profits  from  the  time  of  the 
title  accruing,  against  executors,  upon  the  special  ground  that  the  plaintiff 
was  prevented  from  recovering  in  ejectment  by  the  rule  of  a  court  of  law, 
and  by  an  injunction  at  the  instance  of  the  occupier  who  ultimately  failed 
both  at  law  and  in  equity.  But  in  these  cases  the  account  cannot  go 
beyond  six  years  by  analogy  to  the  action  for  mesne  profits.  {Reade  v. 
Beade,  5  Ves.  744  ;  Harmood  v.  Oglander,  6  Ves.  215.)  So  where  an  estate 
was  held  under  trustees,  and  the  tenants  insisted  on  the  Statute  of  Limita- 
tions, the  account  of  rent  was  only  ordered  for  six  years  before  the  filing 
of  the  bill.  ( Hercy  v.  Ballard,  4  Br.  C.  C.  468.)  But  where  there  has 
been  a  mere  adverse  possession  without  fraud,  concealment,  or  an  adverse 
possession  of  some  instrument,  without  which  the  plaintiff  cannot  proceed, 
or  where  there  has  been  any  considerable  degree  of  laches  on  the  part  of 
the  plaintiff,  the  account  shall  only  be  taken  from  the  filing  of  the  bill. 
{lb,;  Dormer  v.  Fortescue,  supra ;  Forder  v.  Wade,  4  Br.  C.  C.  520;  Drum^ 
mond  V.  Duke  qf  St,  Mbans,  5  Ves.  433  ;  Pettiward  v.  Prescot,  7  Ves.  541  ; 


Digitized  by 


Google 


272 

8^4  mil.  4, 
c.  27,  *.  42. 


In  ease  of  chari- 
ties. 


Error  to  be 
brought  within 
six  years. 


ProTiso  for 
disabiUties. 


Limitation  of  Actions  and  Suits» 

Pickett  V.  Loggan,  16  Ves.  215;  Schroder  s,  Schroder,  1  Kay,  591.)  The 
rule  is,  that  in  the  absence  of  special  circumstances,  a  party  found  to  be 
wrongfully  in  the  possession  of  property,  is  to  account  for  the  rents  and 
profits  during  the  whole  period  of  time  that  his  wrongful  possession  has 
continued.  {Hicki  v.  SalHtt,  3  De  G.,  M.  &  G.  782.)  The  right  to  an 
account,  even  in  the  case  of  mines,  may  be  lost  by  laches.  {Parrott  v. 
Palmer^  S  Myl.  &  K.  632.)  A  party's  right  to  an  account  may  also  be 
restricted  in  consequence  of  laches  in  not  finding  out  a  mistake  earlier  by 
the  means  which  were  in  his  power.  (Denyt  v.  Shuckbwrgh,  4  Y.  &  Coll. 
42.) 

There  is  no  fixed  limit  of  time  in  directing  an  account  against  the  trustee 
of  a  charity.  But  where  there  has  been  a  long  period,  during  which  a  party 
has,  under  an  innocent  mistake,  misapplied  a  fund,  from  the  laches  and 
neglect  of  others  in  not  setting  him  right,  and  when  the  accounts  have  in 
consequence  become  entangled,  the  court,  under  its  general  discretion,  con- 
sidering the  enormous  expense  of  the  inquiries,  the  great  hardships  of 
calling  upon  representatives  to  refund  what  families  have  spent,  acting  on 
the  notion  of  its  being  their  property,  in  giving  relief  has  fixed  a  period  to 
the  account.  The  accident  of  when  the  information  was  filed,  or  the 
demand  was  made,  can  only  be  material  as  putting  the  parties  on  their 
guard,  and  therefore  leaving  them  without  excuse  for  any  errors  they  may 
commit.  The  result  of  the  authorities  is,  that  in  each  case  the  court  is 
bound  by  the  particular  circumstances.  {J ttomey -General  v.  The  Mayor  qf 
Exeter,  Jac.  448.)  An  account  against  a  corporation  for  a  breach  of  trust 
in  receiving  charity  funds  was  not  confined  either  to  the  filing  of  the  in- 
formation, nor  to  six  years  before  that  time.  {Attorney- General  v.  Brewers* 
Company  y  1  Mer.  495;  Attorney -General  v.  Corporation  qf  Stafford,  1  Russ. 
547.)  And  an  account  of  the  rents  and  profits  of  a  charity  estate  was 
decreed  for  a  period  of  200  years  against  the  corporation,  who,  by  their 
answer,  admitted  the  receipt,  and  stated  that  they  had  from  time  to  time 
debited  themselves  in  their  books  with  the  amount.  {Attorney- General  v. 
Mayor  of  Exeter,  Jac.  Rep.  443  ;  S,  C,  2  Russ.  362  ;  Attorney- General  v. 
Coins  College,  2  Keen,  110;  Attorney  -  General  v,  Pretyman,  4  Beav.  462.) 
When  the  Court  of  Chancery  limits  an  account  of  the  rents  and  profits  of 
charity  estates  to  the  time  of  filing  the  information,  or  to  six  years  before 
that  date,  it  does  not  act  with  reference  to  the  Statute  of  Limitations.  The 
court  proceeds  upon  the  principle  that  it  will  not  deal  harshly  with  men, 
who,  meaning  to  discharge  their  duty  faithfully,  have  nevertheless  mistaken 
it.  {Attorney -General  v.  Mayor  rf Exeter,  2  Russ.  367.)  If  there  be  a  fair 
and  honest  intention  on  the  part  of  those  who  have  the  management  of  a 
charity,  it  is  not  the  practice  of  the  court,  though  that  rule  should  be 
founded  in  mistake,  to  hold  trustees  responsible  for  acts  so  done,  or  to  call 
back  money  which  they  have  so  paid.  {Attorney- General  v.  The  Dean  and 
Canons  qf  Christchurch,  2  Russ.  324.)  The  principles  upon  which  the  court 
acts  in  taking  an  account  against  corporations  who  are  trustees  of  charities, 
and  have  misapplied  the  funds,  are  discussed  in  Attorney- General  v.  Mayor, 
j-c.  of  Newbury,  3  Myl.  &  Keen.  647.  (See  Shclford  on  Mortmain  and 
Charities,  pp.  455 — 467.)  Length  of  time  would  not  protect  a  purchaser 
with  notice  of  charitable  trusts.  {Attorney General  v.  Christ* s  Hospital,  3 
Myl.  fc  Keen,  344 ;  see  Attorney- General  v.  Mayor  qf  Bristol,  2  Jac.  &  W. 
321 ;  Attorney  General  v.  Poulden,  8  Sim.  472;  ante,  pp.  138, 139,218,219.) 

No  judgment  in  any  cause  shall  be  reversed  or  avoided  for  any  error  or 
defect  therein  unless  error  be  commenced  or  brought  and  prosecuted  with 
effect  within  six  years  after  such  judgment  signed  or  entered  of  record. 
(15  &  16  Vict.  c.  76,  s.  146 ;  16  &  17  Vict.  c.  113,  s.  166,  Ireland.) 

If  any  person  entitled  to  bring  error  as  aforesaid  shall  be  at  the  time  of 
such  title  accrued  within  the  age  of  twenty-one  years,feme  covert,  mm  compos 
mentis,  or  beyond  the  seas,  then  such  person  shall  be  at  liberty  to  bring 
error  as  aforesaid,  so  as  such  person  commences  or  brings  and  prosecutes 
the  same  with  effect  within  six  years  after  coming  to  or  being  of  full  age, 
discovert,  of  sound  memory  or  return  from  beyond  the  seas,  and  if  the 
opposite  party  shall  at  the  time  of  the  judgment  signed  or  entered  of  record 
be  bey;)nd  the  seas,  then  error  may  be  brought,  provided  the  proceedings  be 


Digitized  by 


Google 


An'ears  of  Rent  or  Interest,  273 

commenced  and  prosecuted  with  effect  withfn  six  years  after  the  return  of   S  4"  ^  W't/'»  ^ 
such  party  from  beyond  seas.    15  &  16  Vict,  c  7(>,  s.  147  (16  &  17  Vict      c.  27,  «.  42. 
c.  118,  8.  168,  Ireland.)  

No  judgment  in  any  cause  on  the  revenue  side  of  the  Exchequer  shall  be  Error  in  revenue 
reversed  or  avoided  for  any  error  or  defect  therein,  unless  error  be  com-  «*«••• 
menced  and  prosecuted  with  effect  within  six  years  after  such  judgment 
signed  or  entered  of  record :  provided,  that  if  the  party  entitled  to  bring 
error  be  at  the  time  of  such  title  accrued  within  the  age  of  twenty-one  years, 
feme  covert,  non  compos  mentist  or  beyond  the  seas,  the  court  or  judge  may 
allow  error  to  be  brought  at  any  other  time.     (22  &  23  Vict.  c.  21,  s.  18.) 

Bills  of  review  have  been  generally  disallowed  after  twenty  years  have  Bait  of  review, 
elapsed  from  the  time  of  pronouncing  a  decree  which  has  been  signed  and 
inrolled,  by  analogy  to  the  statute  10  &  11  Will.  3,  c.  14.  (4  Burr.  1963  ; 
1  Br.  P.  C.  95  ;  5  Br.  P.  C.  460 ;  6  Br.  P.  C.  395.)  But  persons  under  any 
of  the  disabilites  specified  in  that  statute  are  allowed  the  further  period  of 
five  years  after  their  removal.  {Lytlon  v.  Lytton,  4  Br.  C.  C.  458.)  To 
sustain  a  bill  of  review  there  must  be  error  apparent  upon  the  face  of  the 
decree.    {Oreen  v.  Jenkim,  6  Jur.  515.) 

No  petition  of  appeal  from  any  decree  or  sentence  of  any  court  of  equity  Appeal  to  Hoase 
in  England  or  Ireland  will  be  received  by  the  House  of  Lords,  after  two  ®'  Lo>fd»« 
years  n-om  the  signing  or  inroUing,  or  extracting  of  such  decree  or  sentence, 
and  the  end  of  fourteen  days  from  the  first  day  of  the  meeting  of  parliament 
next  ensuing  such  two  years,  unless  the  person  entitled  to  such  appeal  be 
widiin  the  age  of  twenty-one  years,  or  covert,  non  compos  mentis,  imprisoned, 
or  out  of  Great  Britain  and  Ireland ;  in  which  case  such  person  may  bring 
his  appeal  within  two  years  next  after  his  full  age,  discoverture,  coming  of 
sound  mind,  enlargement  out  of  prison,  or  coming  into  Great  Britain  or 
Ireland,  and  fourteen  days  from  the  first  day  of  the  meeting  of  parliament 
next  ensuing  such  two  years.  In  no  case  shall  any  person  be  allowed  a 
longer  time,  on  account  of  mere  absence,  to  lodge  an  appeal,  than  five  years 
firom  the  date  of  the  last  decree  or  interlocutor  appealed  against  (Standing 
Order,  H.  L.f  No.  118;  Lords'  Journ.,  24th  May,  1725;  22nd  June,  1829; 
6  CI.  &  Fin.  976.)  The  decbions  in  De  Burgh  v.  Clark,  4  CI.  &  Fin.  562,  and 
in  Attwood  v.  Small,  6  lb.  232,  309,  apply  only  against  a  final  decree,  which 
appeal  will  bring  up  the  previous  interlocutory  orders.  {Beavan  v.  CountesM 
qfMomingion,  8  H.  L.  C.  525.) 

The  General  Orders  of  the  Court  of  Chancery,  7th  August,  1852,  limiting 
the  time  for  inrolroent  of  a  decree  (except  by  leave  of  the  court)  to  five  years, 
are  valid.  Where  a  decree  in  one  suit  has  been  acquiesced  in  for  more  than 
&ye  years,  and  the  time  for  iurolling  it  has  been  allowed  to  pass,  so  that  it 
cannot  be  inrolled  except  by  the  leave  of  the  court,  the  fact  that  a  decree  of 
an  opposite  kind  has  been  pronounced  in  another  suit,  arising  out  of  the 
same  circumstances,  (but  pending  between  different  parties,)  does  not  afford 
a  ground  for  enlarging  the  time  for  inroUing  the  decree  in  the  first  suit,  so  as 
to  enable  the  party  against  whom  it  was  pronounced  to  appeal  to  the  House 
of  Lords.  An  appeid  against  an  order,  on  ftirther  directions,  will  not  have 
the  effect  of  bringing  up  the  decree  on  which  it  is  founded.  {Beavan  v. 
Ccmmiess  qf  MomingUm,  8  H.  L.  C.  525.) 

A  decree  establishing  a  charge  was  carried  into  execution,  though  not 
proceeded  on  for  forty  years,  where  there  was  an  acknowledgment  within 
twenty  years  of  the  sut^istence  of  the  charge.  (Barrington  v.  0*Brien,  I 
Ball  &  B.  173;  2  lb.  144;  see  19  Ves.  587.)  A  decree  to  carry  into  exe- 
cution an  erroneous  decree  being  reversed,  the  cause  was  remitted,  with 
leave  to  amend  the  bill,  by  adding  parties  and  making  a  better  case  as  to 
the  original  claim,  notwithstanding  the  lapse  of  sixty  years  from  the  date  of 
the  deed  by  which  the  debt  was  secured,  and  of  forty  years  from  the  date  of 
the  erroneous  decree,  as  between  the  plaintiff  creditor  and  the  debtor  there 
is  no  presumption  firom  lapse  of  time,  in  such  a  case  and  upon  such  a  state 
of  the  pleadings,  that  the  debt  has  been  paid ;  but  other  creditors,  whose 
debts  ought  to  have  been  provided  for  by  the  decree,  might  have  a  right  to 
raise  that  question.    (Hamilton  v.  Houghton^  2  Bligh,  169.) 


Digitized  by 


Google 


274 

9  4-4  WiU.  4, 
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Act  to  extend  to 
the  spirUiul 
oourte. 


RecoTeiyof 
legaeiee. 


Limitation  of  Actions  and  Suits, 

XI.  Limits  of  the  Act. 
Spiritual  Courts, 

43«  After  the  said  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  no  person  clainaing  any  tithes, 
legacy  or  other  property,  for  the  recovery  of  whicn  he  might 
bring  an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or 
other  proceeding  in  any  spiritual  court  to  recover  the  same  but 
within  the  peri(3  during  which  he  might  bring  such  action  or 
suit  at  law  or  in  equity  (^). 

{q)  The  mode  of  recovering  personal  leffacies  in  the  ecclesiastical  courts 
is  stated  in  8  Hagg.  Eccl.  R.  161,  162.  A  legatee  cannot  maintain  a  suit  in 
the  ecclesiastical  court  to  recover  his  legacy  when  there  are  only  equitable 
and  not  legal  assets.  {Barker  v.  May,  9  B.  &  C.  489;  4  M.  &  R.  S86.)  No 
action  at  law  lies  against  an  executor  for  a  pecuniary  legacy;  {Deeks  v. 
Sirnlt^  5  T.  R.  690 ;  see  Mayor  rf  Southampion  v.  Graves,  8  T.  R.  593 ;  Jtkint 
T.  Hill,  Cowp.  284;  Hawkee  v.  Saunden,  Cowp.  289,  contr^;)  nor  against 
an  administrator  to  recover  a  distributive  share ;  nor  against  his  executor, 
although  he  has  promised  to  pay.  {Jones  t.  Tanner,  7  B.  &  C.  542;  1  M. 
&  R.  420.  See  Johnson  v.  Johnson,  S  Bos.  &  P.  169.)  But  an  action  at  law 
lies  against  an  executor  to  recover  a  specific  chattel  bequeathed  after  his 
assent  to  the  bequest.  {Doe  v.  Guy,  3  East,  120;  4  Esp.  154;  Paramour  t. 
Yardley,  Plowd.  539 ;  fVestwtck  v.  Ifyer,  4  Rep.  28  b.)  And  under  peculiar 
circumstancesi  an  action  of  assumpsit  for  money  had  and  received,  and  on 
an  account  stated,  was  held  to  be  maintainable  by  a  residuary  legatee  against 
an  executor  for  the  plaintiff's  share  of  the  residue,  '*  on  the  ground  of  a 
certain  sum  being  received  and  retained  to  the  plaintiff's  use ;"  the  de- 
fendant had  ceased  to  hold  the  money  in  his  character  of  executor.  (Hart 
T.  Minors,  2  Cr.  &  M.  700.)  The  plaintiff  and  three  others  being  residuary 
legatees,  the  defendanta,  as  the  executors  named  in  the  will,  accounted  with 
them ;  and  having  paid  to  the  latter  the  respective  sums  due  to  them  thereon, 
took  from  them  and  from  the  plaintiff  a  release,  but  did  not  pay  the  plaintiff 
his  share,  he  having  consented  to  allow  it  to  remain  in  their  hands:  it  was 
held,  that  the  money,  not  being  retained  by  the  defendants  in  their  character 
of  executors,  the  plaintiff  was  entitled  to  recover  it  in  an  action  at  law. 
(Gregory  v.  Harman,  1  M.  &  P.  209;  3  C.  &  P.  206;  The  Corporation  of 
Clergymen* s  Sons  v.  Swainson,  1  Ves.  sen.  75;  Reeeh  t.  Kemiegaly  75.  123; 
Jtogers  T.  SouUen,  2  Keen,  598 ;  Bothe  v.  Crampton,  Cro.  Jac.  612;  Davis  v. 
Reyner,  2  Lev.  3 ;  Goring  v, Goring,  Yelv.  10;  Rann  v.  Hughes,  7  T.R.  350,  n.; 
Childs  V.  Monins,  2  Brod.  &  Bing.  460 ;  5  B.  Moore,  282 ;  Bradley  v.  Heath, 
8  Sim.  543 ;  Holland  v.  aark,  1  Y.  &  Coll.  N.  C.  151.  See  Wms.  on  Exe- 
cutors,  1513 — 1518,  3rd  ed.)  In  an  action  against  executors  upon  an  account 
stated  for  a  legacy,  it  is  competent  to  the  plaintiff  to  impeach  any  particular 
item  or  itams  on  the  credit  side  of  the  account  {Rose  t.  Savory,  2  Scott, 
199 ;  1  Hodges,  269 ;  Gorten  v.  Dyson,  1  Brod.  &  B.  219 ;  Moert  v.  Moessard, 
1  M.  &  P.  8 ;  Waeney  v.  Earnshaw,  4  Tyrw.  806 ;  Roper  v.  HoUamd,  3  Ad. 
&  Ell.  99 ;  4  Nev.  &  M.  868.)  A  testator  devised  lands  in  fee,  after  the 
determination  of  certain  life  estates,  to  A.,  B.  and  C,  as  tenants  in  common, 
subject  to  and  charged  with  the  payment  of  200/.,  which  he  thereby  be- 
queathed to  and  to  be  equally  divided  among  the  children  of  his  niece.  A« 
and  B.,  during  the  life  of  one  of  the  tenants  for  life,  granted  their  reversion 
in  two  undivided  third  parta  of  the  lands  to  mortgagees  for  500  years:  it 
was  held,  that  an  action  of  debt  could  not  be  maintained  against  the  termors 
for  a  share  of  the  200/.  so  bequeathed.  {Braithwtke  v.  Sdnner,  5  Mees.  & 
W.313;  3Jur.  1054.) 
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Scotland  and  Ireland.  c  27,  #.  44. 


44.  Provided  always,  and  be  it  further  enacted,  that  this  act  Act  not  to  extend 
shall  not  extend  to  Scotland ;  and  shall  not,  so  far  as  it  relates  ^  Scotland,  n«r 
to  any  right  to  permit*  to  or  bestow  any  church,  vicarage  or  ireiandT***"* 
other  ecclesiastical  benefice,  extend  to  Ireland  (r).  «  x*/*  present 

(r)  The  stat  6  &  7  Vict.  c.  54,  which  was  passed  on  the  10th  August, 
1 843,  recites  the  30th,  Slst.  32nd  and  34th  sections  of  3  &  4  Will.  4,  c.  27  :— 

SecL  1.  **  And  whereas  the  hereinbefore  in  part  recited  act,  save  in  so  far  Prorlfions  of 
as  it  relates  to  any  such  right  as  last  aforesaid,  is  already  in  force  in  Ireland,   '  *  *  ^^-  *» 
and  it  is  expedient  to  extend  to  Ireland  the  whole  of  the  provisions  of  that  Sdvowion*  Icf 
act;  be  it  therefore  enacted,  that  after  the  1st  day  of  January,  1844,  the  extended  to 
several  clauses  and  enactments  in  the  said  act  passed  in  the  session  of  par-  Ireland, 
liament  held  in  the  3rd  and  4th  years  of  the  reig^  of  his  late  majesty  King 
'William  the  Fourth  contained,  and  hereinbefore  recited,  relating  to  any 
right  to  present  to  or  bestow  any  church,  vicarage  or  other  ecclesiastical 
benefice  (the  clause  thereof  providing  that  the  said  act  so  far  as  it  relates  to 
any  such  right  shall  not  extend  to  Ireland,  always  excepted),  shall  extend 
and  apply  to  Ireland,  and  that  as  fully  and  effectually  as  if  the  same 
clauses  and  enactments  were  here  repeated,  substituting  for  the  said  date 
of  the  Slst  day  of  December,  1833,  the  said  date  of  the  1st  day  of  January, 
1844." 

The  2nd  section,  after  reciting  part  of  the  Ist  section  of  8  &  4  Will.  4,  c  Certain  words  in 
27,  as  to  the  meaning  of  **  person  through  whom  another  claims,"  **  person,"  J*»^  ?"ni!J?'" 
**  nuniber,"  "gender,"  enacted,  "  that  the  same  words  and  expressions  shall  iSteronSSd!' 
In  this  act  be  similarly  interpreted,  extended  and  applied."    (See  ante,  p. 

isa) 

Sect  3.  "  And  whereas  doubts  have  been  entertained  whether  the  several  Removing  donbts 
periods  by  the  said  act  limited  for  bringing  any  quare  impedit  or  other  action,  J*  ^J*?^  P«''«>» 
or  any  suit  to  enforce  a  right  to  present  to  or  bestow  any  ecclesiastical  bene-  j|J!  Jjy  ^^e' 
fice  as  the  patron  thereof,  apply  to  the  case  of  a  bishop  claiming  to  have  impedit  or  other 
right  to  collate  to  or  bestow  any  ecclesiastical  benefice  in  his  diocese,  and  it  action, 
is  expedient  that  all  such  doubts  should  be  removed ;  be  it  therefore  enacted, 
that  the  several  periods  limited  by  the  said  act  or  by  this  act  for  bringing 
any  quare  impedit  or  other  action,  or  any  suit  to  enforce  a  right  to  present 
to  or  bestow  any  ecclesiastical  benefice,  shall  apply  to  the  case  of  any 
bishop  claiming  a  right  as  patron  to  collate  to  or  bestow  any  ecclesiastical 
benefice,  and  that  such  right  shall  be  extinguished  in  the  same  manner  and 
at  the  same  periods  as  the  right  of  any  other  patron  to  present  to  or  bestow 
any  ecclesiastical  benefice :  provided  always,  that  nothing  herein  contained 
shall  be  deemed  to  affect  the  right  of  any  bishop  to  collate  to  any  eccle- 
siastical benefice  by  reason  of  lapse." 

Sect.  4.  "  And  whereas  by  an  act  passed  in  the  Irish  parliament  in  the  Provisions  for  the 
session  held  in  the  17th  and  18th  years  of  the  reign  of  King  Charles  the  g|^"{5'  Roman 
Second,  intituled  '  An  Act  for  the  explaining  of  some  Doubts  arising  upon  ^^  thalFhere^ 
an  Act,  intituled  **  An  Act  for  the  better  Execution  of  his  Mfi^jesty's  gracious  aner  confonn. 
Declaration  for  the  Settlement  of  his  Kingdom  of  Ireland,  and  Satisfaction  18  Car.  S  (1). 
of  the  several  Interests  of  Adventurers,  Soldiers  and  other  his  Subjects 
there;"  and  for  making  some  Alterations  of  and  Additions  unto  the  said 
Act  for  the  more  speedy  and  effectual  Settlement  of  the  said  Kingdom,'  it 
was  enacted,  that  certain  advowsons  and  rights  of  patronage,  and  the  rights 
of  nomination,  presentation  or  collation  to  or  donation  of  certain  eccle- 
siastical benefices  or  promotions,  which  had  been  forfeited  by  certain  Irish 
Papists  or  Popish  recusants,  should  vest,  remain  and  continue  in  his  ma- 
jesty, his  heirs  and  successors,  until  such  Irish  Papist  or  Popish  recusant, 
or  the  right  heir  of  such  Papist  or  recusant,  should  come  to  church  and 
receive  the  sacrament  according  to  the  rites  of  the  church  of  England,  and 
from  and  after  such  conforraitv  should  be  again  revested  in  the  person  so 
conforming  and  his  heirs :  and  whereas  by  an  act  passed  in  the  2nd  year  of 
the  reign  of  her  majesty  Queen  Anne,  intituled  'An  Act  to  prevent  the  sAnne, e.d. 
further  Growth  of  Popery,'  it  was  enacted,  that  where  any  Papists,  or  per- 
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6  Ijff  FkU  tons  professing  the  Popish  religion,  did  or  should  claim,  enjoy  or  possess 
c.  54,  #.  4.  any  advowson  or  advowsons  of  churches,  right  of  patronage  or  presentation 
~  to  any  ecclesiastical  benefice,  or  where  any  Protestant  or  Protestants  did  or 
should  hold,  claim,  enjoy  or  possess  any  advowson  or  advowsons  of  churches, 
or  right  of  patronage  or  presentation  to  any  ecclesiastical  benefice  or  bene- 
fices, in  trust  or  for  the  use  and  benefit  of  any  Papist  or  Papists  whatsoever, 
that  every  such  advowson  and  right  of  patronage  or  presentation  should  be 
thereby  ipso  facto  vested  in  her  majesty,  her  heirs  and  successors,  according 
to  such  estates  as  such  Papist  had  in  the  same,  until  such  time  as  such 
Papist,  or  the  heir  or  heirs  of  such  Papist,  should  take  a  certain  oath  and 
subscribe  a  certain  declaration  and  abjuration  prescribed  by  and  set  forth  in 
the  said  act,  and  should  conform  to  the  church  of  Ireland  as  bv  law  esta- 
blished ;  be  it  enacted,  that  no  possession  under  any  presentation  by  the 
crown,  or  collation  by  the  ordinary,  which  may  have  taken  place  by  reason 
of  "the  said  act  of  the  18th  year  of  the  reign  of  his  majesty  King  Charles 
the  second,  or  of  the  said  act  of  the  2nd  year  of  the  reign  of  her  majesty 
Queen  Anne,  during  the  nonconformity  of  any  such  patron  professing  the 
Roman  Catholic  religion,  shall  be  deemed  an  adverse  possession  within  the 
meaning  of  this  act  against  the  right  of  any  such  patron  or  his  heirs,  or  any 
person  claiming  by,  through  or  under  him  or  them ;  provided,  that  in  all 
cases  in  which  any  patron  shall  have  conformed  to  the  said  united  church 
within  sixty  years  before  the  passing  of  this  act,  or  shall  hereafter  conform 
thereto,  such  patron,  or  any  person  claiming  by,  through  or  under  him, 
shall  not  be  barred  from  bringing  any  such  quare  impedit  or  other  action  or 
suit,  for  the  purpose  in  the  said  first  herein  recited  act  mentioned,  before 
the  expiration  of^  sixty  years,  to  commence  and  be  computed  from  the  day 
on  which  such  patron  shall  have  so  conformed  as  aforesaid." 
Act  not  to  apply  Sect.  5.  **  Provided  always,  and  be  it  enacted,  that  this  act  shall  not  be 
to  taits  oom-  prejudicial  or  available  to  or  for  any  plaintiff  or  defendant  in  any  action  or 
lst^^utfy^845  '"*'  already  commenced,  or  on  or  before  the  said  first  day  of  January,  1845, 
«M»7i  •  ^  ijg  commenced,  relating  to  any  right  to  present  to  or  bestow  any  church, 
vicarage  or  other  ecclesiastical  benefice  in  Ireland.*' 

The  Stat  7  &  8  Vict  c  27,  recites  the  6  &  7  Vict  c.  54,  s.  5:— "And 
whereas  doubts  have  arisen  as  to  whether  under  the  said  hereinbefore 
recited  provision  the  time  therein  adverted  to  for  limiting  any  action  or  suit 
relating  to  any  right  to  present  to  or  bestow  any  church,  vicarage  or  other 
ecclesiastical  benefice  in  Ireland  was  to  expire  on  the  1st  day  of  January, 
Recited  set  not  to  1844,  or  on  the  Ist  day  of  January,  1845:  and  whereas  it  is  necessary  to 
ft^^mmoncN?'    '*"*®^®  •"*^**  doubts,  and  to  explain  and  amend  the  said  hereinbefore  recited 
before  l«t  provisions  of  the  said  recited  act,  and  to  further  amend  the  said  recited  act :" 

January,  1845,  it  is  declared  and  enacted,  **  that  the  said  recited  act  shall  not  be  prejudicial 
relating  to  «ny  to  or  available  for  any  plaintiff  or  defendant  in  any  action  or  suit  already 
right  to  pretenta-  commenced,  or  on  or  before  the  said  1st  day  of  January,  1845,  to  be  com- 
menced, relating  to  any  right  to  present  to  or  bestow  any  church,  vicarage 
or  other  ecclesiastical  benefice  in  Ireland." 
When  actions  Sect  2.  "  And  be  it  enacted  by  the  authority  aforesaid,  that  if  and  when 

within  presorited  any  action  or  suit  relating  to  any  right  to  present  to  or  bestow  any  church, 
bydMthf  of  p«s  ▼^<^^&8f®  or  other  ecclesiastical  benefice  in  Ireland  already  commenced,  or 
ties,  new  actlras  which  shall  hereafter  be  commenced  within  the  limitations  prescribed  by 
in^y^^m*  the  said  recited  act  or  this  act,  shall  become  abated  by  the  death  or  marriage 

nenoeo.  ^f  gQ^  party  thereto,  it  shall  and  may  be  lawful  to  and  for  the  plaintiff  or 

plaintins  therein,  or  the  heir  at  law  or  the  personal  representative  of  the 
plaintiff  or  plaintiffs  therein,  according  to  the  alleged  estate  or  title  of  such 
plaintiff  or  plaintiffs  in  respect  of  the  subject  matter  of  such  actions  or  suits, 
or  for  the  person  or  persons  claiming  to  be  entitled  in  remainder  or  reversion 
expecunt  upon  the  estate  of  such  plaintiff  or  plaintiffs  to  the  right  to  present 
to  or  bestow  the  church,  vicarage,  or  other  ecclesiastical  benefice  in  Ireland 
for  which  such  action  or  suit  shall  have  been  so  commenced,  to  bring  a  new 
action  to  enforce  his,  her  or  their  right  to  present  to  or  bestow  such  church, 
▼icarage  or  other  ecclesiastical  benefice  in  Ireland,  provided  such  new 
actions  shall  be  commenced  within  twelve  calendar  months  firom  the  abate- 
ment of  such  preceding  action  or  suit,  anything  in  die  said  recited  acts  or 
either  of  them  or  in  this  aet  contained  notwithstanding."  (See  8  &  9  Vict 
c51.) 
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8^4  mil,  4, 
XII.  Of  the  Limitation  of  Actions  on  Specialties.         c.  42,  t.  3. 

The  third  section  of  the  3  &  4  Will  4,  c  42,  enacts,  "  that  all  actions  of  Limitation  of 
debt  for  rent  upon  an  indenture  of  demise,  all  actions  of  covenant  or  debt  *^*jjijij*'£l®° 
upon  any  bona  or  other  specialty,  and  all  actions  of  debt  or  $eire  facias  upon  ■P*''**     » **• 
any  recognizance,  and  also  all  actions  of  debt  upon  any  award  where  the 
submission  is  not  by  specialty,  or  for  any  fine  due  in  respect  of  any  copy- 
hold estates,  or  for  an  escape,  or  for  money  levied  on  any  fieri  facioit  and  all 
actions  for  penalties,  damages  or  sums  of  money  given  to  the  party  grieved, 
by  any  statute  now  or  hereafter  to  be  in  force,  that  shall  be  sued  or  brought 
at  any  time  after  the  end  of  the  present  session  of  parliament,  shall  be  com- 
menced and  sued  within  the  time  and  limitation  hereinafter  expressed,  and 
not  after;  that  is  to  say,  the  said  actions  of  debt  for  rent  upon  any  inden-     ,,  ^ 
ture  of  demise,  or  covenant,  or  debt  upon  any  bond  or  other  specialty, 
actions  of  debt  or  icire  facias  upon  recognizance,  within  ten  years  after  the 
end  of  this  present  session,  or  within  twenty  years  after  the  cause  of  such 
acdons  or  suits. Ibut  not  after:' the  said  actions  by  the  party  grieved,  one  I 
year  after  the  end  of  this  present  session,  or  within  two  years  after  the  cause  '   ' 
of  such  actions  or  suits,  but  not  after;  and  thejaid  other  actions  within  . 

three  years  after  the  end  of  this  present  session,  or  within  six  years  after  the    .^T 
cause  of  such  actions  or  suits,  but  not  after :  provided  that  nothing  herein 
contained  shall  extend  to  any  action  given  by  any  statute  where  die  time 
for  bringing  such  action  is  or  shall  be  by  any  statute  specially  limited."    As 
to  Ireland  see  16  &  17  Vict.  c.  113,  s.  20. 

To  an  action  of  debt  on  a  bond,  dated  more  than  twenty  years  before  the 
commencement  of  the  action,  the  defendant  pleaded  that  the  debt  and  cause 
of  action  in  the  declaration  mentioned  did  not  accrue  at  any  time  within 
twenty  years  next  before- the  commencement  of  the  suit ;  the  plaintiff  re- 
plied that  the  debt  and  cause  of  action  did  so  accrue.  At  the  trial  the  bond 
was  produced,  and  appeared  to  be  a  post  obit  bond,  and  it  was  proved  that 
the  party  upon  whose  death  the  sum  secured  was  made  payable  died  within 
twenty  years :  it  was  held,  that  the  plaintiff  was  entitled  to  the  verdict. 
{Twekey  v.  Hawkins,  4  C.  B.  665,  See  Barber  v.  Shore,  I  Jebb  &  S.  610, 
ante,  p.  262.) 

A_n^cl}pi|_of  covenant  fof  rent  in  arrear  may  be  brought  within  the  time  Twenty  years' 
limited  by  3  ~&  4  \¥ill.  4,  c.  42,  s.  3,  and  is  not  limited  to  six  years  by  the  arrears  of  rent 
42nd  section  of  3  &  4  Will.  4,  c.  27.  Tindal,  C.  J.,  after  observing  that  the  "*!^K%^d 
•tat.  8  &  4  Will  4,  c  27,  was  not  proposed  to  include  rents  reserved  on  JSylE^recovered. 
leases,  (see  ante,  pp.  154,  \65,)  proceeded,  **  however,  it  is  not  necessary 
to  ffive  an  opinion  on  the  point ;  for,  on  comparing  the  42nd  section  of  3  ft 
4  Will  4,  c.  27,  with  the  3rd  section  of  3  &  4  Will.  4,  c.  42,  if  it  was  in- 
tended in  the  former  to  exclude  rent  on  an  indenture  of  lease,  the  latter 
statute  has  now  excluded  that  species  of  rent  from  the  operation  of  the 
former.  The  first  act  received  the  royal  assent  on  the  24th  July,  1833,  and 
was  to  come  in  force  on  the  1st  January,  1834;  the  second  received  the 
royal  assent  on  the  14th  August,  1833,  and  was  to  come  in  force  on  the  1st 
June,  1833.  The  legislature,  therefore,  by  the  second  statute,  made  a  new 
and  distinct  enactment  to  come  into  operation  before  the  other.  If  there  be 
anything  in  the  second  irreconcilable  with  the  first,  it  would  be  a  strange 
proceeding  that  the  legislature  should  designedly  pass  one  law  to  be  in  force 
for  some  ume  in  one  year,  and  a  different  law  on  the  same  subject  matter  to 
come  in  force  the  next.  But  it  seems  to  me  that  there  is  nothing  conflicting 
in  the  two.  The  words  of  the  3rd  section  of  3  &  4  Will.  4,  c.  42,  are  not 
merely  negative  words  but  import  an  affirmative  also,  not  merely  that  a 
plaintiff  may  not  sue  for  rent  accruing  more  than  ten  years  before,  but  that 
he  may  sue  for  all  that  time  to  come  for  rent  in  arrear  at  the  time  the  act 
passed.  Therefore  here  b  in  August,  1833,  a  legislative  declaration  that 
actions  may  be  brought  for  rent  in  all  that  period ;  compare  that  with  sec- 
tion 42,  in  3  &  4  Will.  4,  c.  27,  if  that  section  is  to  be  taken  as  comprehend- 
ing similar  causes  of  action.  If  the  42nd  section  of  3  &  4  Will.  4,  c  27,  is 
a  general  enactment,  the  subsequent  declaration  that  an  action  of  covenant 
may  be  commenced  during  a  longer  period  is  virtually  an  exception  out  of 
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S  ^  4  WUL  4v   the  former :  we  are  to  reconcile  the  two  enactments  if  it  be  possible,  but  if 
e.  42,  #.  8.      it  be  not,  the  affirmative  and  negative  cannot  co-exist,  and  the  action  of 

-^———  covenant  must  be  taken  as  an  exception ;  therefore,  without  affecting  the 
clause  in  the  6nt  statute  further  than  is  necessary  to  ^ve  effect  to  the 
second,  we  decide  that  the  plea  of  six  years'  limitation  of  the  cause  of  action 
is  bad."  {Paget  v.  Foley,  2  Bing.  N.  C.  679 ;  3  Scott,  135.  See  Paddmt  v. 
BartUti,  3  Ad.  &  Ell  895  ;  5  Nev.  &  M.  383  ;  mUon  v.  Jackson,  2  Ir.  Law 
R.  1 ;  antef  p.  158.)  In  an  action  of  debt  on  a  bond,  the  defendant,  after 
craving  oyer  of  the  bond  and  condition,  which  was  for  payment  of  money 
pursuant  to  the  covenant  in  an  indenture  of  even  date  with  the  bond,  and 
for  performance  of  the  covenants,  &c.,  contained  therein  on  the  part  of  the 
obligors,  pleaded  that  no  cause  of  action  in  respect  of  the  said  writing 
obligatory,  by  reason  of  any  breach  of  the  said  condition,  or  of  the  covenants, 
&c.,  in  the  said  indenture  contained,  had  accrued  at  any  time  within  twenty 
years  next  before  the  commencement  of  the  suit  It  was  held,  that  the  plea 
was  bad ;  first,  for  not  setting  out  the  indenture,  as  it  might  contain  im- 
possible covenants,  in  which  ease  the  bond  would  be  single,  and  the  plea  to 
the  breaches  only  would  be  bad ;  secondly,  in  not  properly  confessing  a 
breach  of  the  condition.  It  seems  that  the  more  proper  form  of  plea  would 
have  been  to  set  out  the  indenture,  to  aver  performance  of  all  that  was  per- 
formed within  twenty  years,  to  admit  the  breaches  beyond  twenty  years, 
and  to  those  breaches  to  plead  the  Statute  of  Limitations.  {Sanders  v. 
Coward,  15  Mees.  &  W.  48.)  Parke,  B.,  in  giving  judgment,  observed,  **  In 
construing  the  3rd  section  of  the  3  &  4  Will.  4,  c.  42,  it  seems  to  us  that 
the  limitation  in  an  action  on  bond,  of  *  twenty  years  from  the  cause  of 
action  or  suit,'  is  not  to  be  confined  to  twenty  years  from  the  first  breach  of 
a  condition  to  do  various  things,  any  more  than  it  would  be  confined  to  that 
period  from  the  first  breach  of  a  covenant  to  do  various  things,  in  an  action 
of  covenant.  Although,  on  the  first  breach  of  the  condition  of  a  bond,  the 
obligee  may  sue  the  obligor,  and  have  judgment  under  the  statute  of  8  fit  9 
Will.  3,  c.  11,  as  a  security  of  a  higher  nature  for  future  breaches,  he  is  not 
bound  to  pursue  that  course.  He  may  waive  the  right  of  action  on  the 
bond  in  respect  of  the  first  breach,  or  any  number  of  breaches,  and  be  con- 
tented with  the  specialty  security  only  for  future  breaches,  and  sue  after- 
wards on  a  subsequent  forfeiture,  and  assign  that  for  a  breach.  If  it  were 
not  so  the  inconvenience  would  be  considerable,  and  the  value  of  a  security 
by  bond  diminished ;  and  it  is  to  be  observed,  that  the  limitation  in  the 
statute  is  not  from  the  cause  of  action  first  accrued  on  the  bond,  but  generally 
from  the  cause  of  action ;  and  this  construction  leaves  the  obligee  much  in 
the  same  situation  as  before  the  act,  except  that  the  statute  gives  to  the 
lapse  of  time  the  effect  of  an  absolute  bar  to  the  remedy,  instead  of  its  being 
used  as  evidence  of  payment  or  performance  of  the  condition,  as  it  would 
have  been  before.  If  before  the  statute  there  had  been  a  bond  for  the  pay- 
ment of  twenty  annual  instalments,  the  lapse  of  twenty  years  from  the  time 
fixed  for  the  payment  of  each  instalment  would  have  been  good  evidence  to 
raise  a  presumption  of  the  due  payment  of  each  instalment,  but  the  right 
to  recover  the  instalmente  due  within  twenty  years  would  be  unaffected." 
{Sanders  v.  Coward,  15  Mees.  &  W.  56,  57.  See  Higgs  v.  Mortimer,  1  Exch. 
R.  711 ;  post.)  it  is  admitted  that,  since  Sanders  v.  Coward,  15  Mees.  Bt 
W.  48,  and  Blair  v.  Ormond,  17  Q.  B.  423,  where  a  bond  is  conditioned  for 
tlie  performance  of  a  series  of  acts  at  stated  times,  though  there  may  have 
been  a  forfeiture,  by  reason  of  the  non-performance  of  the  first  act  in  that 
series,  yet  if  default  be  made  in  the  performance  of  subsequent  acts,  a  new 
cause  of  action  arises  upon  each  default,  and  the  statute  runs  from  that. 
The  obligee,  therefore,  is  not  prevented  by  the  statute  frt>m  suing  in  re- 
spect of  breaches  committed  more  than  twenty  years  after  the  first  breach, 
it  he  has  chosen  to  waive  the  previous  breaches."  {Per  Lord  Campbell,  C.  J., 
Amoit  V.  Holden,  18  Q.  B.  603,  604.) 

An  action  of  debt  upon  a  covenant  in  an  indenture  granting  an  annuity 
or  rent-charge  to  issue  out  of  land,  may  be  brought  within  the  period  of 
twenty  years  limited  by  3  &  4  Will.  4,  c.  42,  s.  3,  and  is  not  barred  by  3  &  4 
Will.  4,  c  27,  s.  42,  which  limits  the  recovery  of  arrears  of  rent  within  six 
yearn.    {Slrachan  y.  Thomas,  4  P.  &  Da  v.  229 ;  12  Ad.  &  £1L  558.) 
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An  action  by  a  railway  company  against  one  of  its  members  for  calls  under    3^4  Will.  4, 
tbe  Companies  Clauses  Consolidation  Act,  8  &  9  Vict  c.  16,  and  its  special       c.  42,  #.  S. 

act,  is  an  action  founded  upon  a  statutory  liability,  and  therefore  a  plea,  that  

the  action  is  founded  upon  contracts  without  specialty,  and  that  the  alleged 
causes  of  action  did  not  nor  did  any  or  either  of  them  accrue  within  six  years 
before  the  suit,  is  a  bad  plea,  the  proper  limitation  to  such  an  action  being 
twenty  years  by  the  8  &  4  Will  4,  c.  42,  s.  3.  {Cork  and  Bandon  Railway 
Company  ▼.  Goode^  13  C.  B.  827 ;  Sheppard  v.  Hillt,  1 1  Exch.  55.)  The  limi- 
tatioD  prescribed  by  3  &  4  Will.  4,  c.  27,  does  not  apply  to  an  action  on  a 
collateral  covenant  for  payment  of  rent  charged  on  land,  and  the  covenantee 
may  recover  damages  for  the  breach  of  that  covenant,  notwithstanding  his 
right  to  recover  the  rent-charge  is  barred  by  that  statute.  {Manning  v. 
Phelps,  10  Exch.  59.) 

It  has  been  already  stated  that  a  court  of  equity  will  adopt  many  of  the 
provisions  of  the  stat  3  &  4  Will.  4,  c.  42.  {Hyde  v.  Price,  8  Sim.  578.  See 
ante,  p.  174.) 

The  4Cb  section  of  8  &  4  Will.  4,  c  42,  enacts,  **  that  if  any  person  or  per-  Rmnsdy  for  In- 
sons  that  is  or  are  or  shall  be  entitled  to  any  such  action  or  suit,  or  to  such  '^^l'J?^ 
scire  facias,  {ante,  p.  277,)  is  or  shall  be,  at  the  time  of  any  such  cause  of  ••^•"»*®« 
action  accrued,  within  the  age  of  twenty-one  years,  feme  covert,  non  compos 
mentis,  or  beyond  the  seas,  then  such  person  or  persons  shall  be  at  liberty  to 
bring  the  same  actions,  so  as  they  commence  the  same  within  such  times  after 
their  oominff  to  or  being  of  full  age,  discovert,  of  sound  memory,  or  returned 
from  beyond  the  seas,  as  other  persons  having  no  such  impediment  should, 
according  to  the  provisions  of  this  act,  have  done ;  and  that  if  any  person  or  Abtance  of 
persons  against  whom  there  shall  be  any  such  cause  of  action,  is  or  are  or  shall  defendants  Iw- 
be  at  the  time  such  cause  of  action  accrued,  beyond  the  seas,  then  the  person  ^^'f^  ^'^ 
or  persons  entitled  Ui  any  such  cause  of  action  shall  be  at  liberty  to  bring 
the  same  against  such  person  or  persons  within  such  times  as  are  before 
limited  after  the  return  of  such  person  or  persons  from  beyond  the  seas." 

Tbe  5th  section  of  3  &  4  Will.  4,  c.  42,  provides,  "that  if  any  acknow-  Proviso  In  esse  of 
ledgment  shall  have  been  made,  either  by  writing  signed  by  the  party  liable  JJ^ritin?©?  by* 
by  virtue  of  such  indenture,  specialty  or  recognizance,  or  his  agent,  or  by  p^^  payment, 
part  payment  or  part  satisfaction  on  account  of  any  principal  or  interest 
being  then  due  thereon,  it  shall  and  may  be  lawful  for  the  person  or  persons 
entitled  to  such  actions  to  bring  his  or  their  action  for  the  money  remaining 
unpaid,  and  so  acknowledged  to  be  due,  within  twenty  years  after  such 
acknowledgment  by  writing  or  part  payment  or  part  satisfaction  as  aforesaid, 
or  in  case  the  person  or  persons  entitled  to  such  action  shall  at  the  time  of 
such  acknowledgment  be  under  such  disability  as  aforesaid,  or  the  party 
making  such  acknowledgment  be,  at  the  time  of  making  the  same,  beyond 
the  seas,  then  within  twenty  years  after  such  disability  shall  have  ceased  as 
aforesaid,  or  the  party  shall  have  returned  from  beyond  seas,  as  the  case 
may  be ;  and  the  plaintiff  or  plaintiffii  in  any  such  action  or*  any  indenture,  *  Xiye  on. 
specialty  or  recognizance,  may,  by  way  of  replication,  state  such  acknow- 
ledgment, and  that  such  action  was  brought  within  the  time  aforesaid,  in 
answer  to  a  plea  of  this  statute."    (See  16  &  17  Vict  c.  113,  s.  23,  as  to 
Ireland.) 

The  5th  section  does  not  specify  by  whom  the  part  payment  is  to  be  made ; 
but  Lord  Cranworth,  C,  expressed  an  opinion  that  there  can  be  no  doubt 
but  it  must  be  made  by  a  party  interested,  for  the  legislature  could  not  mean 
to  give  any  right  against  the  debtors  by  the  mere  act  of  a  stranger.  {Rod' 
dam  V.  Motley,  1  De  G.  &  J.  18.) 

The  absence  beyond  seas  of  plaintiffs  is  no  longer  an  impediment,  nor  it 
the  absence  of  one  or  more  joint  debtors  an  impediment  as  against  the  others. 
(19  &  20  Vict  c  97,  ss.  10,  11.    See  post.) 

A  bond  conditioned  for  the  replacing  a  precise  amount  of  stock  on  a  fixed 
day,  not  for  the  payment  of  any  given  sum  of  money  on  that  day,  nor  even 
for  the  payment  of  such  a  sum  of  money  as  would  purchase  the  given  amount 
of  stock,  but  for  replacing  the  stock  itself,  is  not  such  an  instrument  as 
comes  within  the  5th  section  of  3  &  4  Will.  4,  c.  42.  The  payment  of  sums 
of  money  in  lieu  of  dividends  which  would  have  been  payable  if  the  stock 
had  remained  in  the  name  of  the  obligee  is  not  payment  of  interest,  neither 
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3  ^^  4  Will.  4,  it  any  sum  of  money  thereby  acknowledged  to  be  due.  Lord  Campbell^  C.  },, 
e,  42,  «.  5,       said,  *'  the  argument  that  as  the  bond  in  question  is  plainly  within  the  Srd 

section,  it  must  necessarily  be  within  the  6ih,  is  quite  untenable,  for  it  is 

obvious  that  a  bond  condiuoned  to  perform  the  covenants  of  a  lease  in  re- 
spect of  repairs  or  any  other  matter  sounding  purely  in  damages,  would  be 
within  the  8rd  section,  and  yet  it  would  be  impossible  by  any  ingenuity  of 
construction  to  bring  it  within  the  5th."  {Blair  v.  OraiMd,  17  Q.  B.  436, 
437.) 

Its  the  year  1833,  the  plaintiffs,  who  were  trustees  of  a  marriage  settle- 
ment,  lent  to  the  husband  at  interest  some  of  the  money  settled  to  the  sepa- 
rate use  of  the  wife,  on  the  security  of  the  joint  bond  of  the  husband  and  the 
defendant.  No  interest  was  paid ;  but  on  the  Slst  October,  1847,  it  was 
arranged  between  the  plaintiffs  and  the  husband  and  wife  that  she  should 
give  to  the  plaintiffs  her  receipt  for  the  interest  up  to  that  date,  which  she 
did  accordingly.  She  afterwards  gave  from  time  to  time  receipts  for  each 
half-year's  interest  up  to  November,  1860.  No  money  ever  passed :  it  was 
held,  that  the  transaction  amounted  to  a  payment  or  satisfaction  of  the 
interest,  so  as  to  take  the  case  out  of  the  statute  3  &  4  Will.  4,  c.  42,  s.  5, 
{Jmot  y.  Smith,  1  H.  &  Colt.  238 ;  31  L.  J.^  Exch.  423.  See  Bodgtr  v.  Arch, 
10  Exch.  333,  as  to  payment  by  settlement  of  accounts.) 

A  deed,  by  which  the  mortgagee  conveyed  the  equity  of  redemption,  after 
reciting  the  mortgage  deed,  contained  a  recital  that  the  principal  sum  still 
remained  due,  all  the  interest  thereof  having  been  paid  up  to  the  date  thereqf. 
The  deed  also  contained  a  covenant  by  the  assignee  of  the  equity  of  redemp- 
tion to  pay  the  principal  sum  and  interest  thereon.  It  was  held,  in  an 
action  by  the  mortgagee  agaiust  the  mortgagor  upon  the  mortgage  deed,  that 
the  reciul  in  the  conveyance,  which  was  made  within  twenty  years  of  the 
action  brought,  was  evidence  of  the  payment  of  interest  on  the  mortgage  debt, 
so  as  to  take  the  case  out  of  the  sut.  3  &  4  Will.  4,  c.  42,  s.  5,  and  7  Will.  4  & 
1  Vict  c.  28.  It  was  also  held,  that  the  subsequent  payment  of  interest  by 
the  assignee  of  the  equity  of  redemption  was  payment  by  the  **  agent"  of  the 
mortgagor  within  the  meaning  of  the  statute.  It  was  questioned  whether  the 
acknowledgment  required  to  take  the  case  out  of  the  3  &  4  Will.  4,  c  42, 
s.  5,  must  be  an  acknowledgment  made  to  the  creditor  or  his  agent  {Foreyth 
V.  BrUtowe,  8  Exch.  716.) 

The  acknowledgment  under  this  section  need  not  be  made  by  the  person 
chargeable  to  the  person  entitled,  or  amount  to  a  promise  to  pay.  Therefore 
the  admission  of  a  bond  debt,  conuined  in  an  answer  of  the  executors  of  the 
obligor  in  a  suit  to  which  the  obligee  was  not  a  party,  is  sufficient  to  take 
the  bond  debt  out  of  the  operation  of  this  statute.  {Moodie  v.  Bamuster,  4 
Drew.  433 ;  5  Jur.,  N.  S.  402 ;  28  L.  J.,  Chanc.  881.) 

In  an  action  of  covenant  on  an  indenture  of  mortgage  of  certain  houses, 
executed  in  1824  by  the  defendant  in  favour  of  the  plaintiff's  testator,  to 
secure  payment  of  400/.  and  interest,  the  plaintiff,  in  order  to  take  the  case 
out  of  the  Stat  3  &  4  Will.  4,  c  42,  gave  in  evidence  a  deed  executed  by 
the  defendant  within  twenty  years  before  action  brought,  but  to  which 
deed  the  plaintiff's  testator  was  no  party.  The  deed,  after  reciting  that  the 
defendant  had  executed  a  mortgage  of  the  house  in  question  to  the  plain, 
tiff's  testator  for  securing  to  him  a  sum  of  320/.  and  interest,  stated  that  he 
conveyed  that  and  other  properties  to  trustees  on  trust  to  sell,  and  out  of 
the  proceeds  of  the  sale  to  pay  off  all  the  mortgages  and  other  incumbrances 
affecting  the  property,  and  then  to  pay  the  creditors,  with  an  ultimate  trust 
as  to  the  surplus.  1 1  was  held,  that  this  was  not  an  acknowledgment  of  the 
debt  within  the  5th  section  of  the  statute,  so  as  to  take  the  case  out  of  the 
operation  of  the  3rd  section.  It  was  not  necessary  for  the  court  to  decide 
the  point  which  was  raised  in  this  case  as  to  how  far  the  principle  of  the 
cases  which  have  decided  that  an  acknowledgment  to  third  persons  is  not 
sufficient,  in  actions  on  simple  contracts,  to  take  a  debt  out  of  the  21  Jac 
1,  c.  16,  is  applicable  to  the  3  &  4  Will.  4,  c.  42-,  as  to  debtc  by  specialty. 
(Howcutt  V.  Bonner,  3  lixch.  R.  491.)  The  case  of  MountslepUen  v.  Brooke, 
{'6  B.  &  Aid.  141,)  was  cited  for  showing  thut  an  acknowledgment  to  a 
stranger  of  a  debt  in  a  deed,  to  which  the  creditor  was  not  a  party,  was 
•ufficient  to  take  the  case  out  of  the  Statute  of  Limitations.    (See  Lord  St. 
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JckB  Y.  Boughton,  9  Sim.  225 ;  ante,  pp.  196,  255  ;  GrenfeU  v.  Gtrdleitone,  2    3  ^^  4  Wili.  4, 
Y.  &  Coll.  662  ;  Hyde  ▼.  Johnson,  2  Bing.  N.  C.  778,  post,  pp.  292,  298.)  c.  42,  «.  5. 

To  a  declaradon  in  covenant  for  nonpayment  of  money,  the  defendant  '  ' 

pleaded  that  the  cause  of  action  did  not  accrue  within  twenty  yean.  Re- 
plication, that  it  did  accrue  within,  &c  It  was  held,  under  stat.  S  &  4 
VilL  4,  c.  42,  ss.  3,  5,  that  the  plaintiff  could  not,  in  support  of  this  issue, 
gi^e  evidence  of  an  acknowledgment  by  letter  within  the  twenty  years. 
{Kempe  v.  Gibbon,  9  Q.  B.  609.) 

Payment  by  a  devisee  on  a  specialty  of  his  testator's,  in  which  the  heirs 
were  bound,  is  an  acknowledgment  within  the  5th  section,  and  sufficient  to 
preserve  the  right  of  action,  not  only  against  the  party  making  the  pay- 
ment, but  also  against  all  other  parties  liable  on  the  specialty.  {Roddam  v. 
Morley,  1  De  O.  &  J.  1  ;  3  Jur.,  N.  S.  449;  26  Law  J.,  Ch.  438;  2  Kay 
&  J.  336;  2  Jur.,  N.  S.  805  ;  25  Law  J.,  Ch.  329.)  M.  died  indebted  on 
a  bond  in  which  the  heirs  were  boimd,  and  having  devised  his  real  estates 
in  strict  settlement.  The  devisee  for  life  entered  into  possession,  and,  af^er 
keeping  down  the  interest  on  the  bond  for  above  twenty  ^ears,  died,  and 
thereupon  the  tenant  in  tail  in  remainder  came  into  possession :  it  was  held 
(reversing  the  decision  of  Wood,  V.  C),  that  the  payment  of  interest  by  the 
tenant  for  life  prevented  the  action  from  being  against  those  in  remainder. 
{Roddam  v.  Morley,  26  Law  J.,  Ch.  438.)  **  If  the  payment  is  made  by  one 
only  of  several  persons  liable,  as,  for  instance,  by  a  person  having  only  a 
life  interest  as  devisee,  who  is  affected  by  the  payment  ?  Does  it  operate 
against  the  party  only  by  whom  the  payment  is  made,  or  does  it  affect  all 
the  other  parties  liable?  Does  it  merely  enable  the  creditor  to  sue  the 
party  by  whom  the  payment  was  made,  or  does  it  set  free  the  action  gene- 
rally t  1  have  come  to  the  conclusion  that  when  a  part  payment  or  pay- 
ment of  interest  has  been  made,  which  has  the  effect  of  preserving  any  right 
of  action,  that  right  will  be  saved  not  only  against  the  party  making  the 
payment,  but  also  against  all  other  persons  liable  on  the  specialty."  (Per 
Lord  Cronworth^  L.  C,  lb,) 

Where  a  debt  secured  by  an  assignment  byway  of  mortgage  of  an  interest 
in  a  legacy,  expectant  upon  the  death  of  a  tenant  for  life,  became  barred 
before  the  death  of  such  tenant  for  life,  it  was  held,  that  the  assignment 
still  continued  to  be  a  valid  security.  (Seager  v.  Aston,  26  Law  J.,  Ch. 
809;  4Jur.,  N.  S.  484.) 

The  6th  section  of  3  &  4  Will.  4,  c.  42,  (see  16  fit  17  Vict  c.  113,  s.  21,  The  limitation 
as  to  Ireland,)  enacts,  "  if  in  any  of  the  said  actions  judgment  be  given  for  S^iJ^l*^*"* 
the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the  vened. 
plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment  the  judgment  be 
given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  wnt  or  bill, 
or  if  in  any  of  the  said  actions  the  defendant  shall  be  outlawed,  and  shall 
after  reverse  the  outlawry,  then  in  all  such  cases  the  party  plaintiff,  his 
executors  or  administrators,  as  the  case  shall  require,  ma^  commence  a  new 
action  or  suit  from  time  to  time  within  a  year  after  such  judgment  reversed, 
or  such  judgment  given  against  the  plaintiff,  or  outlawry  reversed,  and  not 
after."  Judgment  of  outlawry,  for  not  appearing  to  answer  an  indictment 
for  high  treason,  was  reversed  after  the  lapse  of  116  years,  on  writ  of  error, 
sued  out  by  a  co-heir  of  the  outlaw,  because  it  did  not  appear  by  the  record 
that  proclamations  had  been  made,  or  a  writ  of  proclamation  issued.  Judg- 
ment was  g^ven  that  the  outlawry  be  reversed,  and  the  co-heir,  the  plaintiff 
in  error,  l^  restored  to  all  things  which  he  hath  lost,  &c.  {Tynte  v.  The 
Queen,  7  Q,  B,  2\6,) 

The  7th  section  of  3  &  4  Will.  4,  c.  42,  enacts,  "  that  no  part  of  the  No  part  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  nor  the  islands  of  Man,   Y"*^***J^*5****'^ 
Guernsey,  Jersey,  Aldemey  and  Sark,  nor  any  islands  adjacent  to  any  of  ^jo^d ihesSa 
them,  being  part  of  the  dominions  of  bis  majesty,  shall  be  deemed  to  be  within  the  mean- 
beyond  the  seas  within  the  meaning  of  this  act,  or  of  the  act  passed  in  the  ing  of  this  act. 
2l8t  year  of  the  reign  of  King  James  the  First,  intituled  '  An  Act  for 
Limitation  of  Actions,  and  for  avoiding  of  Suits  in  Law.'"     (See  3  &  4 
Will.  4,  c.  27,  s.  19;   ante,  p.  207.     See  19  &  20  Vict.  c.  97,  s.  12,  post,) 

Notwithstanding  the  Act  of  Union,  and  the  3  &  4  Will.  4,  c.  42,  s.  7, 
Ireland  is  still  a  place  beyond  the  seas  within  the  stat.  4  Ann.  c.  16,  s.  19, 
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8  4"^  ^'^*  4f  which  provides,  that  if  a  defendant  in  certain  actions,  at  the  time  the  cause 
c.  42,  t.  7>  of  action  accrued,  shall  be  beyond  the  seas,  the  person  entitled  to  such 
action  shall  be  at  liberty  to  bring  his  action  against  such  person  after  his 
return  from  beyond  the  seas,  within  the  time  specified  in  that  act  and  in 
the  Stat  21  Jac.  1,  c  16.  (Lane  ▼.  Benneti,  1  Mees.  &  W.  70.)  See  Bat^ 
iertby  y.  Kirk,  2  Binff.  N.  C.  60S.) 
Beyond  Mas.  jjo  part  of  the  United  Kingdom,  nor  the  islands  of  Man,  Guernsey, 

Jersey,  Aldemey  and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being 
part  of  the  dominions  of  her  majesty,  to  be  deemed  to  be  bejrond  the  seas 
within  the  meaning  of  the  act  8  &  4  Vict.  c.  105,  or  of  the  Irish  Statute  of 
Limitations,  10  Car.  1,  s.  2,  c.  6.  (8  &  4  Vict.  c.  105,  s.  86,  which  u  re- 
pealed  by  16  &  17  Vict.  c.  118,  s.  8.) 
Pretumptlon  of  Satisfaction  of  money  secured  on  bonds  has  been  long  presumed  afker 
pajment  of  bonds.  ^^^^  ^^^  (3  p  yf^^  ggg .  j  Atk.  144.)  In  MorUy  v.  Morley,  (5 
De  G.,  M.  &  G.  610,)  bonds  more  than  twenty  years  old  were  presumed  to 
be  satisfied.  But  such  presumption  of  payment  might,  like  every  other 
mere  presumption,  have  been  encountered  by  evidence  to  repel  it,  as  if  the 
interest  were  proved  to  have  been  paid  within  the  time  conceived  to  furnish 
the  presumption;  (8  Mod.  278 ;  2  Ld.  Raym.  1870;  3  Br.  P.  C.  585;  2 
Str.  827 ;  2  Cox,  118 ;)  or  if  the  obligor  had  had  no  opportunity  nor  means 
of  paying;  (Fladtmg  v,  fVinter,  19  Ves.  196;)  or  had  been  abroad  ever 
since  he  acknowledged  by  letter  the  debt  to  be  due.  {Neuman  v.  Newmtut, 
1  Stark.  N.  P.  C.  101.)  The  simple  payment  of  interest  which  has  accrued 
within  twenty  years,  is  a  clear  acknowledgment  that  the  bond  was  un- 
satisfied. Payment  within  twenty  years  of  interest,  which  has  accrued 
beyond  the  twenty  years,  is  only  proof  that  such  a  bond  once  existed.  But  a 
receipt  indorsed  on  the  bond  signed  bv  the  obligee,  but  prepared  by  a  third 
party,  who  paid  such  interest,  was  held  an  admission  that  the  debt  was  sub- 
sisting within  twenty  years.  (SantUrt  v.  Meredith,  8  Mann.  &  Ryl.  116.) 
And  even  the  production  of  a  receipt  for  interest  within  twenty  years, 
indorsed  on  a  bond  by  the  obligee,  though  the  time  when  such  receipt  was 
written  and  signed  did  not  appear  otherwise  than  by  the  indorsement  itself, 
has  been  held  to  rebut  the  presumption  of  payment.  {Bmrington  v.  Searle, 
8  Br.  P.  C.  585 ;  Olyn  v.  Bank  <JF  England,  2  Ves.  sen.  43.)  Where,  in 
debt  on  a  bond  more  than  twenty  years  old,  to  rebut  the  presumption  of 
payment,  the  obligee  gave  evidence  of  payment  of  interest  by  the  obligor  to 
A.  B.  equal  in  amount  to  the  interest  Uiat  would  have  become  due  on  the 
bond :  it  was  held,  that  an  indorsement  on  the  bond  in  the  handwriting  of 
the  obligee,  and  which  appeared  to  have  been  made  at  or  about  the  time 
when  the  bond  was  executed,  but  which  was  not  proved  to  have  been  ever 
seen  by  the  obligor,  stating  that  the  bond  was  given  to  the  obligee  in  trust 
for  A.  B.,  was  admissible  in  evidence  after  the  death  of  the  obligee  to  con- 
nect the  payments  of  interest  with  the  bond.  Gteadow  v.  Jtkin,  }  Cr.  & 
Mees.  410;  3  Tyrw.  289.  See  Middleton  v.  Melton,  10  B.  &  Cr.  817;  1 
Phil,  on  Ev.  255,  7th  ed.)  By  sut.  9  Geo.  4,  o.  14,  s.  8,  it  was  enacted, 
that  no  indorsement  or  memorandum  of  any  payment  written  or  made  after 
the  1st  January,  1829,  upon  any  promissory  note,  bill  of  exchange,  or  other 
writing,  by  or  on  the  behalf  of  the  party  to  whom  such  payment  should  be 
made,  should  be  deemed  sufficient  proof,  so  as  to  take  the  case  out  of  the 
operation  of  either  of  the  statutes,  21  Jac.  c.  16,  or  the  Irish  act,  10  Car.  1, 
sess.  2,  c.  6.  Generally  speaking,  no  time  short  of  twenty  years  could  of 
itself  raise  a  presumption  that  a  bond  had  been  paid  ;  and  even  where  no 
demand  had  been  made  during  that  time,  that  was  only  a  circumstsnce  for 
the  jury  to  found  a  presumption  upon,  and  was  in  itself  no  legal  bar. 
{Oiwald  V.  Legh,  1  Term  R.  271.)  In  cases  where  satisfaction  of  a  bond 
has  been  presumed  within  a  less  period  than  twenty  years,  some  other 
evidence  has  been  given  in  favour  of  such  a  presumption ;  such  as  having 
settled  an  account  in  the  intermediate  time,  without  any  notice  having  been 
taken  of  such  a  demand.  {lb.)  But  where  there  is  no  evidence  that  the 
parties  have  settled  any  accounts,  payment  will  not  be  presumed  unless 
twenty  years  have  elapsed  since  the  bond  was  forfeited.  (Coisell  and  otkert 
V.  Budd  and  others,  1  Campb.  27.     See  ante,  pp.  259,  261.) 
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21  Jac.  1,  c.  16, 

XIII.  Op  the  Limitation  op  Actions  on  Simple  Con-  *.8. 

TRACT  Debts,  21  Jac.  1,  c.  16 ;  9  Geo.  4,  c.  14. 

By  Stat.  21  Jac  1,  c.  16,  a.  8,  all  actions  of  account  and  upon  the  case,  Llmftatlon  of 
other  than  such  accounts  as  concern  the  trade  of  merchandize  between  mer-  ActioDs  on  simple 
chant  and  merchant,  their  factors  or  servants,  all  actions  of  debt  grounded  *^®"''*^  debu. 
on  any  lending  or  contract,  without  specialty,  and  all  actions  of  debt  for 
arrearages  of  rent,  shall  be  commenced  within  six  years  after  the  cause  of 
action. 

An  action  of  debt  for  a  penalty  incurred  under  a  bye-law,  made  by  virtue 
of  a  royal  charter  under  the  great  seal,  is  not  an  action  of  debt  grounded 
upon  a  contract  without  specialty  within  this  section,  and  therefore  a  plea 
of  the  Statute  of  Limitations  under  this  statute  is  a  good  plea,  and  bars  the 
recovery  of  the  penalty,  unless  the  action  be  not  commenced  within  six 
years  after  it  is  incurred.  (Tobacco-pipe  Makers  v.  Loder,  16  Q.  B.  765  {  20 
Law  J.,  Q.  B.  414;  15  Jur.  1194.) 

An  action  for  calls  by  a  company  under  the  Companies  Clauses  Consoli- 
dation Act,  1845,  is  an  action  on  a  specialty,  and  is  therefore  not  barred  by 
this  act,  although  not  brought  within  six  years.  ( Cork  and  Bandon  Railway 
Company  V.  Qoode,  18  C.  B.  827 ;  17  Ua.  555;  22  Law  J.,  C.  P.  198.  See 
poet,  p.  288. 

By  the  same  section,  actions  of  trespass,  detinue  and  replevin  must  be 
commenced  within  six  years;  actions  of  assault,  battery,  wounding  and 
imprisonment  within  four  years ;  and  actions  of  slander  within  two  years. 
By  section  4,  if  judgment  is  given  for  the  plaintiff,  and  afterwards  reversed 
by  a  writ  of  error,  or  arrested,  ov  if  the  defendant  is  outlawed,  and  the  out- 
lawry reversed,  a  new  action  may,  from  time  to  time,  be  commenced  within 
a  year  afterwards.  And,  by  section  7i  if  any  person  entitled  to  any  such 
cause  of  trespass,  detinue,  action  for  trover,  replevin,  actions  of  accounts, 
actions  of  debts,  actions  of  trespass  for  assault,  menace,  battery,  wounding, 
or  imprisonment,  actions  upon  the  case  for  words,  at  the  time  of  the  cause 
of  action  accruing,  shall  be  under  the  age  of  twenty-one  years, /me  covert^ 
non  compoM  mentis,  imprisoned,  or  beyond  seas,  such  persons  shall  be  at 
libertv  to  bring  the  actions  within  the  time  before  limited,  after  being  of  full 
age,  discovert,  of  sane  memory,  at  large,  and  returned  from  beyond  seas,  as 
other  persons  not  having  the  same  impediments  should  have  done.  This 
provision  as  to  disabilities  is  altered  by  19  &  20  Vict.  c.  97,  s.  10,  which 
declares  absence  beyond  seas  or  imprisonment  no  disability.  {See  post.) 
By  4  &  5  Ann.  c.  16,  s.  19,  where  any  persons,  against  whom  there  is  cause 
of  action,  shall  be  beyond  sea  at  the  time  of  such  cause  of  action  accruing, 
the  persons  who  shall  have  such  cause  of  action  shall  have  liberty  to  bring 
an  action  within  such  times  as  are  limited  by  the  statute  21  Jac.  1,  c  16, 
after  their  return.  (See  8  &  4  Will.  4,  c  42,  s.  7;  ante,  p.  281.  As  to 
IreUnd,  see  16  &  17  Vict  c.  118,  s.  20.  See  19  &  20  Vict,  c  97,  s.  12, 
for  the  definition  of**  beyond  seas,"  within  4  &  5  Ann.  c.  16,  post.) 

The  21  Jac.  1,  c  16,  extends  to  India  and  applies  to  Hindoos  and  Maho- 
metans as  well  as  Europeans  in  civil  actions  in  the  Supreme  Court.  (Ruck- 
maboye  v.  Mottichund,  8  Moore,  P.  C.  C.  4.) 

The  Stat  &9i^  Vict  c  97,  after  reciting  that  divers  acts,  commonly  called  General  limUa. 
public,  local  and  personal,  or  local  and  personal  acts,  and  divers  other  acts  tloo  of  actions 
of  a  local  and  personal  nature,  contain  clauses  limiting  the  time  within  SJl2!LlS*2ct»°** 
which  actions  may  be  brought  for  any  thing  done  in  pursuance  of  the  said  ^^^ 
acts  respectively,  and  that  the  periods  of  such  limitations  var^  very  much, 
and  it  is  expedient  that  there  should  be  one  period  of  limitation   only, 
enacts,  ''That  from  and  after  the  10th  August,  1842,  the  period  within 
which  any  action  may  be  brought  for  any  thing  done  under  the  authority  or 
in  pursuance  of  any  such  act  or  acts  shall  be  two  years ;  or  in  case  of  con- 
tinuing damage,  then  within  one  year  after  such  damage  shall  have  ceased ; 
and  that  so  much  of  any  clause,  provision  or  enactment  bv  which  any  other 
time  or  period  of  limitation  is  appointed  or  enacted,  shall  be,  and  the  same 
is  hereby  repealed."    But  this  act  does  not  extend  to  actions  brought  before 
the  passing  of  it  (See  Moore  v.  Shepherd^  10  £xch.  424,  as  to  the  Ramsgate 
Harbour  Aot) 
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21  Jae,  ],  e.  16,       Oo  the  8tb  May,  1801,  there  was  a  resolution  of  the  House  of  Commons, 
<•  8.  agreed  to  by  the  House  of  Lords,  that  the  general  statutes,  and  the  **  public, 

local  and  personal "  in  each  session  should  be  classed  in  separate  Toiumes. 
{Richarda  v.  Eatto,  15  Mees.  &  W.  251.)  The  Metropoliun  Police  Acts, 
10  Geo.  4,  c.  44,  2  &  3  Vict  c.  47,  and  3  &  4  Vict.  c.  84,  are  not  local  and 
personal  within  the  meaning  of  the  sut.  &  Sl  6  Vict.  c.  97,  and  therefore 
the  times  limited  by  the  former  statutes  respectively  for  the  bringing  of 
actions  against  justices  of  a  metropolitan  district  are  not  altered  by  Uie  last 
act.     {Bamett  ▼.  Cox,  9  Q.  B.  617.) 

When  the  ststutt       Jo  general  the  day  on  which  the  cause  of  action  accrued  is  to  be  included. 

begins  to  run.  (^^Loh.  109 ;  4  Moore,  465.)  It  may  be  laid  down  as  a  ^neral  rule,  that  the 
time  limited  by  the  sutute  does  not  begin  to  run  unul  there  be  a  full  and 
complete  cause  of  action.  On  a  sale  of  goods  on  credit  the  statute  begins 
to  run  from  the  time  when  credit  has  expired.  (Helpi  ▼.  ffinierbotlam,  2  B. 
&  Ad.  431.)  In  assumpsit  the  statute  begins  to  run  from  the  breach  of  the 
promise ;  therefore  in  an  action  against  an  attorney,  in  which  it  was  stated 
as  a  breach,  that  the  defendant  neglected  to  make  a  search  at  the  Bank  of 
England,  to  ascertain  whether  certain  stock  was  standing  in  the  names  of 
certain  persons :  it  was  held,  that  the  omission  to  search  having  taken  place 
upwards  of  six  years  before,  the  statute  was  a  bar,  though  the  omission  was 
not  discovered  till  within  the  six  years.  (Short  v.  hPCarthy,  3  B.  &  Aid. 
626 ;  Broum  v.  Howard,  2  Brod.  &  B.  73  ;  Battley  v.  FauUcner^  3  B.  &  Aid. 
288 ;  HowtU  v.  Young,  5  B.  &  C.  269.)  In  an  action  on  the  case  for  neg. 
ligence,  where  the  declaration  alleges  a  breach  of  duty,  and  a  special  conse- 
quential damage,  the  cause  of  action  is  the  breach  of  duty  and  not  the  con- 
sequential  damage,  and  the  statute  runs  from  the  time  when  the  breach  of 
duty  is  committed,  and  not  from  the  time  when  the  consequential  damage 
accrued.  (.Howell  v.  Young,  8  D.  &  R.  14;  6  B.  &  C.  259;  2  Car.  &  P. 
238 ;  Smith  v.  Fox,  6  Hare,  386.     See  post,  p.  286.) 

As  a  general  rule,  an  attorney  or  solicitor  retained  to  conduct  a  suit  is 
under  the  obligation  to  carry  it  on  to  its  termination,  and  he  cannot  sue  for 
his  bill  of  costs  until  that  period  has  arrived.  He  may,  however,  give  a 
reasonable  notice  to  his  client  to  supply  him  with  adequate  funds,  and  in 
case  of  refusal  he  may  sue  him  for  his  costs.  The  retainer  is  also  deter- 
mined by  the  death  of  the  client.  A  solicitor  was  retained  in  a  chancery 
suit  in  which  his  client  was  a  defendant,  and  an  order  was  made  by  the 
court,  that  a  supplemental  bill  should  be  filed  to  make  certain  persons  next 
of  kin  parties  to  the  suit;  no  decree  was  ever  made,  nor  was  there  any 
further  step  taken  in  the  suit  Upwards  of  ten  years  after  this  order  had 
been  made  the  solicitor's  client  died :  it  was  held,  in  an  action  by  the  soli- 
citor against  the  representative  of  the  client  for  his  bill  of  costs  up  to  the 
time  when  the  order  was  made,  that  the  debt  was  not  barred  by  the  Statute 
of  Limitations.  ( Whitehead  v.  Lord,  7  Exch.  691 ;  21  Law  J.,  Exch.  239; 
see  Stoket  v.  Trumper,  2  Kay  &  J.  232.) 

From  the  time  when  an  attorney  might  decline  proceeding  further  with 
his  client's  business  until  his  bill  is  paid,  the  Statute  of  Limitations  will 
begin  to  run.  {Rothery  v.  Munningt,  1  B.  &  Ad.  15;  Harris  v.  Otbomm,  2 
Cr.  &  Mees.  629;  4  Tyrw.  446;  Nichollt  v.  Wilson,  11  Mees.  &  W.  106.) 
The  defendant  employed  the  plaintifi*,  an  attorney,  in  several  transactions, 
and,  among  others,  in  procuring  him  money  to  pay  off  a  mortgage.  In  an 
action  against  the  defendant  on  the  plaintiff's  bill  of  costs,  it  appeared  by 
items  in  the  bill,  that  he  had  made  applications  in  several  quarters  for  this 

Jmrpose,  but  without  success,  after  which  he  wrote  to  the  plaintiff,  informing 
lim  what  had  been  done,  and  requesting  to  know  his  wishes.  This  item 
bore  date  more  than  six  years  before  action  brought  The  next,  dated 
within  six  years,  was,  "Paid  the  poeuge  of  your  answer."  By  subsequent 
items,  it  appeared  that  further  endeavours  were  made  by  the  plaintiff  to 
raise  the  money.  Ultimately  it  was  obtained :  it  was  held,  that  the  trans- 
action was  not  one  in  which  the  attorney's  employment  was  continuous,  and 
that  the  latter  items  did  not  draw  after  them  the  previous  ones,  so  as  to 
take  them  out  of  the  Statute  of  Limiutions.  (Phillips  v.  Broodley,  9  Q.  B. 
744.) 

In  1832,  A.  employed  B.  and  C,  then  in  partnership  as  attomies,  to  lay 
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out  500^  on  mortgage.     It  was  invested  accordingly  on  a  mortgage  to  D.  21  Joe*  1,  e.  16, 

D.  subsequently  sold  the  property  subject  to  the  mortgage,  and  the  pur-  s,  3. 

chaser  shortly  afterwards  paid  500^.  to  C,  who,  however,  did  not  inform 

either  D.  his  partner  or  A.  of  such  receipt,  and  again  lent  the  purchaser 

300/.,  and  continued  to  receive  the  interest  thereon.    The  partnership  was 

dissolved  in  1838,  but  both  before  and  after  the  dissolution  and  after  the 

death  of  A.,  which  took  place  in  1840,  interest  was  paid  as  upon  a  mortgage 

of  500L  to  A.  and  his  representatives  up  to  1848  by  C.    In  1846,  the  300/. 

was  paid  to  C,  and  the  mortgage  deed  was  given  up  by  C,  but  no  recon- 

▼cyance  was  ever  executed.    Neither  A.  nor  his  representatives  had  any 

knowledge  of  these  facts  till  1 848.     Entries  had  been  made  by  C.  in  the 

partnership  books  of  the  receipts  and  payments,  but  B.  had  no  knowledge 

of  the  transaction  subsequent  to  the  original  advance  of  500/. :  it  was  held, 

in  an  action  by  the  executors  of  A.  against  B.  and  C,  that  the  Statute  of 

Limitations  was  a  bar  to  the  action.     For  there  was  no  promise  in  writing 

or  part  pajrment  of  principal  or  interest,  and  to  take  a  case  out  of  the  statute 

there  must  be  a  payment  quit  interest,  or  a  part  payment  of  principal,  thereby 

acknowledging  more  to  be  due.     In  this  case,  although  interest  had  been 

paid,  it  was  not  paid  as  interest  on  money  due  from  the  defendants  to  the 

plaintiff's  testator,  but  as  interest  represented  to  have  been  received  by 

them  from  the  principal  debtor.     {Simt  v.  Brution,  5  Exch.  802 ;  20  L.  J., 

Exch.41.) 

Where  the  cause  of  action  does  not  arise  until  after  request  made,  the 
statute  will  only  run  from  the  time  of  such  request  ( Gouid  v.  Johnton,  2 
Salk.  422  *,  2  Saund.  63  b,  n. )  If  goods  be  consigned  to  a  factor  for  sale,  an 
action  does  not  lie  against  him  for  not  accounting  for  them,  until  after  a 
demand  made  of  an  account;  and  the  statute  therefore,  in  such  case,  runs 
only  firom  the  time  of  such  demand.  {Topham  v.  Braddickt  1  Taunt.  572.) 
If  the  contract  be  to  pay  money  at  a  future  period,  or  upon  the  happening 
of  a  certain  event,  as  "when  J.  S.  is  married,"  the  statute  does  not  begin  to 
run  until  that  specified  period  has  arrived  or  the  event  has  occurred. 
(PeHton  V.  Imbers,  1  W.  Bl.  354;  3  Burr.  1278.  Where  a  bill  of  exchange 
is  drawn,  payable  at  a  future  period,  for  the  amount  of  a  sum  of  money 
lent  by  the  payee  to  the  drawer  at  the  time  of  drawing  the  bill,  the  payee 
may  recover  in  an  action  for  money  lent  at  any  time  within  six  years  from 
the  time  when  the  money  was  to  be  repaid,  namely,  when  the  bill  became 
due,  and  not  from  the  time  of  the  loan.  (  Wintersheim  v.  Countett  rf  Carlisle, 
1  H.  Bl.  631.) 

The  defendant,  being  drawer  of  two  bills  of  exchange  of  which  the  plain- 
dff  waa  holder,  gave  him  a  written  promise  that,  in  consideration  of  the 
plaintiff  having  agreed  not  to  proceed  against  him,  the  defendant  thereby 
debarred  himself  of  all  future  plea  of  the  Statute  of  Limitations  in  case  of 
his  being  sued,  and  thereby  promised  to  pay  the  bills,  **  whenever  my  cir- 
cumstances may  enable  me  to  do  so,  and  1  may  be  called  upon  for  that  pur- 
pose." In  an  action  of  special  assumpsit  on  this  agreement,  it  was  held, 
that  under  sut.  21  Jac.  1,  c.  16,  s.  3,  tne  limitation  of  action  ran  from  the 
time  of  the  defendant  becoming  able  to  pay,  though  the  plaintiff  had  made 
no  demand,  and  had  not  been  informed  by  the  defendant,  or  otherwise 
had  knowledge  of  such  ability.  (fVater*  v.  The  Earl  qf  Thanet,  2  Q.  B. 
767.) 

K.  being  indebted  to  the  plaintiff  and  to  the  defendant,  and  also  to  a 
banking  company,  it  was  agreed  between  all  the  parties  that  to  secure  K.'8 
debt  to  the  company  the  defendant  should  draw  upon  K.  three  bills  of  ex- 
change, payable  to  the  plaintiffs,  and  that  the  plaintiffs  should  indorse  them 
to  the  company.  The  bills  became  due  in  1843,  and  were  dishonoured.  In 
1847  the  company  sued  the  plaintiffs  on  the  bills,  and  the  plaintiffs,  in  1851, 
paid  the  amount:  it  was  held,  that  the  plaintiffs  were  barred  by  the  statute 
nx>m  suing  the  defendant  as  drawer  of  the  bills.  (  Webster  v.  Kirky  17  Q.  B. 
944;  21  £.  J.,  Q.  B.  159.) 

The  statute  runs  from  the  time  the  plaintiff  might  have  brought  his 
action,  unless  he  be  subject  to  any  of  the  disabilities  specified  in  the  sutute, 
ante,  p.  283.  The  defendant  gave  a  warrant  of  attorney  to  secure  a  debt 
payable  by  instalments,  the  plaintiff  to  be  at  liberty,  in  case  of  any  default, 
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21  Jae,  1,  e.  16,  to  have  judgment  and  execution  for  the  whole,  as  if  all  the  periods  for  pay- 
s,  8.  ment  had  expired.  It  was  held,  that  in  an  action  of  assumpsit  on  the 
implied  promise  to  pay  according  to  the  terms  of  tlie  defeasance  the  defend- 
ant might  show,  under  a  plea  of  the  Statute  of  Limitations,  that  the  first 
default  was  made  more  than  six  years  before  action ;  and  that  this  was  a 
complete  defence,  not  only  as  to  instalments  due  more  than  six  years  ago, 
but  also  as  to  those  due  within  that  period.  (Hemp  v.  Garland,  4  Q.  B. 
519.) 

If  any  one  of  the  securities  for  an  annuity  are  set  aside,  the  grantee  may 
recover  back  the  purchase'money  in  an  action  for  money  bad  and  received 
for  failure  of  consideration.  In  such  a  case  the  Statute  of  Limitations  runs 
from  the  time  when  the  security  is  set  aside,  it  not  appearing  that  the  con- 
sideration has  failed  before  that  time;  and  the  statute  does  not  attach  if  the 
security  was  set  aside  within  six  years,  though  six  years  have  elapsed  since 
the  annuity  was  last  paid.  {Huggint  v.  Coutes,  5  Q.  B.  432;  Cowper  v. 
Godmond,  9  Bing.  748.) 

In  an  action  by  an  owner  of  the  reversion  of  a  roessua^  entitled  to  the 
support  of  the  underground  mines  and  earth  of  the  contiguous  ground,  it 
appeared  that  the  defendant  negligently,  and  without  leaving  proper  sup- 
port, worked  the  mines  under  the  contiguous  land,  and  kept  and  continued 
the  messuage,  and  caused  it  to  remain  without  proper  support,  whereby  it 
became  injured.  The  defendant  pleaded  that  the  cause  ot  action  did  not 
accrue  within  six  years.  The  messuage  was  an  ancient  house,  and  the 
defendant,  more  than  six  years  before  the  action,  worked  the  mines  at  280 
yards  distance  from  the  house,  in  such  a  manner  that  the  earth  intervening 
between  the  place  of  working  and  the  foundation  of  the  house  gradually 
gave  way,  and  finally,  within  six  years  of  the  action,  the  effect  reached  the 
foundation  of  the  house,  which  was  thereby  injured.  Till  within  the  six  years 
no  actual  damage  to  the  house  occurred,  nor  was  the  act  of  the  defendant 
known  to  the  plaintiff:  it  was  held  by  the  Exchequer  Chamber  (reversing 
the  judgment  of  the  Queen's  Bench),  that  the  defendant's  plea  could  not  be 
sustained.  The  court  being  of  opinion  that  the  plaintiff's  cause  of  action 
t  arose  when  his  property  was  injured,  and  as  no  actual  damage  occurred 
more  than  six  years  before  the  action  was  brought,  that  the  Statute  of  Limi- 
tations  did  not  apply,  and  that  the  plaintiff  was  entitled  to  judgment  upon 
the  plea.  (Bonomi  v.  Backhouse,  EIL,  Bl.  &  EIL  622;  5  Jur^  N.  S.  1345 ; 
28  L.  J.,  Q.  B.  378.  It  was  decided  by  the  House  of  Lords  that  a  right  of 
action  accrued  to  the  plaintiff  when  the  injury  actually  occurred,  and  that 
it  was  not  barred  by  this  statute. 

The  right  of  a  person  to  the  support  of  the  land  immediately  around  his 
house  is  not  in  the  nature  of  an  easement,  but  it  is  the  ordinary  right  of  en- 
joyment of  property ;  and  until  there  is  an  interference  with  it  he  has  no 
legal  ground  of  complaint,  although  in  fact  something  may  have  been  done 
which  (without  his  knowledge)  has  occasioned  results  that  will  afterwards 
affect  his  property.  {Backhouse  v.  Bonomi,  9  H.  L.  C.  503.) 
'  Where  B.  and  C.  were  permitted  by  a  mortgagee  not  in  possession  of  the 
mortgaged  property,  consisting  of  coal  mines,  to  enter  upon  the  working  of 
the  mines,  to  sell  the  property,  and  to  receive  the  value ;  in  taking  an  account 
of  the  quantity  and  value  of  the  coal  wrought  by  B.  and  C,  more  than  six 
years  before  the  bill  was  filed,  by  permission,  of  the  mortgagee,  but  who  were 
strangers  to  the  mortgagor :  it  was  held,  that  the  Statute  of  Limitations  did 
not  apply.  {Hood  v.  Boston,  2  Jur.,  N.  S.  729 ;  2  Giff.  692 ;  ante,  p.  235.) 
This  decision  was  afterwards  questioned  on  appeal,  but  no  judgment  was 
given.    (See  S,  a,  2  Jur.,  N.  S.  917,  L.  J.) 

In  an  action  for  maliciously  opposing  the  plaintiff's  discharge  under  the 
Insolvent  Debtors'  Act,  it  appeared  that  the  opposition  and  order  for  the 
detention  of  the  plaintiff  were  before  the  commencement  of  the  six  years, 
but  the  imprisonment  under  the  order  continued  within  six  years :  it  was 
held,  that  the  action  was  barred  by  this  statute,  the  imprisonment  having 
commenced  by  the  order  of  the  commissioner.  ( Violett  y.  Siwtpsom,  8  £1.  & 
Bl.  344 ;  3  Jur.,  N.  S.  1217 ;  27  L.  J.,  Q.  B.  138.) 

A.'s  furniture  was  seized  under  an  execution  by  the  sheriff,  who  assigned 
it  to  the  judgment  creditor.    A.'s  friends  afterwards  purchased  it  from  the 
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judffineDt  creditor,  and  the  sheriff's  officers  then  returned  and  left  the  goods  21  /«<?.  1,  c.  16, 
in  A.'8  possession,  who  remained  in  undisturbed  enjoyment  for  more  than  t.  8. 

BIZ  years.    After  his  death  the  ftimiture  was  claimed  by  his  ft'iends  who  

had  purchased  it,  and  adversely  by  his  administratrix :  it  was  held,  that  the 
rights  of  the  former  were  not  barred  by  the  Statute  of  Limitations,  which 
could  only  apply  ft-om  six  years  from  a  conversion.  (Edward*  v.  Clay.  28 
Bear.  145.) 

Money  deposited  with  a  banker  by  his  customer  in  the  ordinary  way,  is  Tnotsetloiit 
money  lent  to  the  banker  with  a  superadded  obligation  that  it  is  to  be  paid  ^'^  bankers, 
when  called  for  by  cheque ;  and  consequently,  if  it  remain  in  the  banker's 
hands  for  six  years,  without  any  payment  by  him  of  the  principal  or  allow- 
ance of  interest,  the  Statute  of  Limitations  is  a  bar  to  its  recovery— it(&l« 
tante  Pollock,  C.  B.  (Pott  v.  Clegg,  16  Mees.  &  W.  824.)  A  banking  firm, 
who,  on  opening  an  account  with  a  customer,  had  agreed  to  allow  him  inte- 
rest at  three  per  cent  on  the  balances  which  should  ft'om  time  to  time  be 
standing  to  his  credit,  set  up  the  Statute  of  Limitations  as  a  defence  to  a 
bill  filed  against  them  by  the  customer  for  an  account.  The  account,  as  it 
stood  in  the  bankers*  book,  showed  a  considerable  balance  due  to  the  plain- 
tiff, but  there  being  no  item  in  it,  or  evidence  of  any  transaction  connected 
with  it,  of  a  date  within  six  years  prior  to  the  filing  of  the  bill,  nor  any  sug- 
gestion in  the  bill,  that  the  bankers  were  bound,  by  the  agreement  or  other- 
wise, to  have  actually  entered  the  interest  as  it  became  due  to  the  credit  of 
the  customer  in  the  account,  or  that  they  had  omitted  so  to  do  with  a 
fraudulent  intent,  the  defence  was  allowed  to  prevail.  An  account  between 
a  banker  and  his  customer,  consisting  of  three  items  only  and  interest,  was 
held  not  to  be  a  proper  subject  for  a  bill  in  equity.  {Foley  v.  Hill,  1  Phil. 
C.  C.  399.  See  Brown  v.  Gordon,  22  Law  J.,  Ch.  65  ;  Bridgman  v.  Oill,  24 
Beav.  802.) 

In  an  action  by  a  customer  against  a  banking  firm  to  recover  the  balance 
of  his  account,  the  plaintiff  was  nonsuited,  on  the  ground  that  two  of  the 
defendants  were  not  members  of  the  firm  at  the  time  when  the  cause  of 
action  accrued.  As  the  statute  would  have  been  a  bar  to  a  fresh  action,  the 
court,  upon  affidavits  which  showed  that  the  defendants  had  never,  during 
some  negotiations  which  extended  over  several  years  respecting  the  subject- 
matter  of  the  action,  raised  any  question  as  to  their  being  the  proper  parties 
to  be  sued,  and  had  averred  in  a  bill  against  the  plaintiff,  after  pleading  and 
before  trial,  that  the  liabilities  of  the  preceding  firm  had  been  transferred  to 
the  defendants,  set  aside  the  nonsuit,  and  gave  the  plaintiff  leave  to  amend 
the  declaration,  by  striking  out  the  two  defendants  who  had  been  erroneously 
sued,  although  it  appeared  upon  the  bill  who  the  members  were  when  the 
cause  of  action  accrued.  (Crawford  v.  Cock*,  2  Prac.  Rep.  192 ;  6  Exch.  287 ; 
20  L.  J.,  Exch.  169.) 

A  firm  carried  on  business  as  A.,  B.  and  C.  At  the  time  of  an  alleged 
debt  being  contracted,  B.  and  C.  were  surviving,  and  an  action  was  subse- 
quently commenced  in  their  names.  For  more  than  three  years  after  issue 
joined,  negotiations  were  pending  for  a  reference,  which  ultimately  went  off, 
and  notice  of  trial  was  then  given.  It  was  then  discovered  that  at  the  time 
of  the  debt  being  contracted  eight  other  persons  were  beneficially  interested 
in  the  firm.  The  court  allowed  the  writ  and  other  proceedings  to  be  amended, 
by  adding  the  names  of  these  persons,  in  order  to  avoid  the  effect  of  the 
statute.    (Come  v.  Malin*,  2  Prac.  Rep.  498 ;  20  L.  J.,  Exch.  484.) 

Where  money  was  advanced  to  a  firm  to  be  repaid  on  demand,  with  com- 
pound interest :  it  was  held,  that  the  Statute  of  Limitations  ran  from  the 
date  of  the  advance.  (Jack*on  v.  Ogg,  1  Johns.  397 ;  5  Jiur.,  N.  S.  976.) 
Entries  made  in  the  books  of  the  firm,  crediting  the  person  who  advanced 
the  money  with  interest  from  time  to  time,  on  the  footing  of  periodical  rests, 
do  not  bar  the  statute.  (lb,)  In  1845,  A.  lent  money  to  B.,  a  trader,  upon 
an  agreement  that  interest  was  to  be  allowed  at  10/.  per  cent^  such  interest 
to  be  left  to  accumulate  by  way  of  compound  interest  at  that  rate.  B.  car- 
ried the  money  to  the  account  of  A.  in  his  books,  and  interest  was  from  time 
to  time  duly  credited  in  such  account,  at  the  rate  and  in  the  manner  spe- 
cified. No  communication  whatever  took  place  on  the  subject  of  the  debt 
until  1857,  and  no  payment  of  interest  or  principal  was  maae :  it  was  held, 
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vance  being  made,  that  the  entry  of  interest  did  not  take  the  case  out  of  the 
statute,  and  that  the  debt  was  consequently  barred.     {lb.) 

An  order  to  wind  up  a  company  does  not  prevent  the  statute  from  running 
against  a  creditor  whose  right  of  action  had  accrued  previously  to  the 
winding-up  order.  (Re  Rotjal  Bank  of  Australia,  29  L.  J.,  Chanc.  295;  8 
W.  R.  269.)  In  May,  1849,  an  order  was  made  to  wind  up  a  company, 
and  in  tlie  ensuing  October,  the  solicitors  who  had  acted  for  the  company 
carried  in  a  claim  against  them  for  costs.  In  November,  1850,  the  solici- 
tors, on  the  application  of  the  official  manager,  delivered  to  him  the  com- 
pany's books  and  papers,  on  which  they  had  a  lien  for  their  costs,  upon  the 
official  manager  at  the  same  time  undertaking  in  writing  to  pay  them  the 
amount  of  their  bill  out  of  the  first  funds  which  might  come  into  his  hands. 
That  undertaking  received  the  sanction  of  the  Master.  In  1859,  the  official 
manager  recovered  a  sum  of  money,  and  the  solicitors  subsequently  thereto 
sent  in  to  him  a  larger  bill  of  costs  against  the  company :  it  was  held,  that, 
having  regard  to  the  undertaking  of  the  official  manager  of  November,  1850, 
the  solicitors'  claim  was  not  barred  by  the  Statute  of  Limitations,  and  an 
order  was  made  to  tax  their  bill  of  costs,  without  prejudice  to  the  question 
whether  they  were  entitled  to  have  a  call  made  to  pay  the  same  when  Uxed. 
Re  GUmeetter,  fc.  Railway  Company,  29  L.  J.,  Chanc.  383 ;  2  Gifi*.  47.) 
It  has  been  decided  that  a  solicitor  could  not  require  a  call  to  be  made  for 
payment  of  his  bill.  {Ex  parte  A* Beckett,  2  Jur.,  N.  S.  684.)  By  25  &  26 
Vict.  c.  89,  s.  75,  the  liability  to  contribute  under  a  winding-up  order  creates 
a  specialty  debt  (See  20  &  21  VicL  c  14,  s.  13  ;  Shelford's  Law  of  Joint 
Stock  Companies,  pp.  83,  84.) 

It  is  no  answer  to  a  plea  of  the  Statute  of  Limitations  that  the  plaintiff 
was  prevented  by  the  defendant's  fraud  from  knowing  of  the  cause  of  action 
until  after  the  time  of  limitation  had  expired.  (Imperial  Gaslight  and  Coke 
Company  v.  London  Gaslight  Company,  10  Exch.  39;  18  Jur.  497 ;  23  L.  J., 
Exch.  303.) 

In  an  action  for  the  value  of  coal  wrongfully  taken  out  of  the  plaintiff's 
mine,  a  replication  to  a  plea  of  the  Statute  of  Limitations,  that  the  wrongful 
taking  was  fraudulently  concealed  from  the  plaintiff  until  within  six  years 
before  action,  was  disallowed  to  be  pleaded,  on  the  ground  that  a  court  of 
equity  would  not  restrain  the  defendant  from  setting  up  the  defence ;  and 
that  if  there  was  any  right  to  equitable  relief  it  could  only  be  b^  a  bill  for 
an  account  in  equity,  in  which  the  amount  allowed  would  be  different  from 
the  amount  recoverable  at  law.  {Hunter  v.  Gibbons,  2  Jur.,  N.  S.  1249;  26 
L.J.,  Exch.  L) 

The  remedy  for  a  claim  founded  upon  a  devastavit  is  barred  by  the  lapse 
of  six  years.  A.  executed  a  money  bond,  binding  himself  and  his  heirs,  and 
died  in  1794,  leaving  B.  his  heir  and  executor,  to  whom  real  and  personal 
assets  devolved  sufficient  to  satisfy  the  bond.  B.  paid  interest  on  the  bond 
during  his  life.  He  died  in  1813,  leaving  his  widow  C.  his  executrix  and 
general  legatee  and  devisee.  C.  paid  interest  on  the  bond  down  to  February, 
1817.  In  May  following  she  married  D.,  who  paid  the  interest  and  part  of 
the  principal  due  on  the  bond  during  the  coverture,  which  was  determined  in 
June,  1834,  by  the  death  of  C,  and  he  afterwards  paid  the  interest  down  to 
his  own  death.  C.  by  will,  under  a  power  of  appointment,  gave  to  D.  a  life 
interest  in  her  real  estate,  and  she  took  out  administration  to  her  with  her 
will  annexed.  D.  died  in  May,  1852,  leaving  E.  his  executor.  Subsequently 
the  bond  creditor  look  out  administration  £  bonis  non  to  A.,  B.  and  C.,  and 
filed  a  bill  against  E.  and  the  devisees  of  C,  seeking  to  obtain  payment  out 
of  the  real  and  personal  estate  of  C. :  it  was  held,  that  the  claim  of  the  cre- 
ditor against  C.  personally  was  a  claim  on  simple  contract  only  as  for  a  de- 
vastavit, and  was  therefore  barred  by  lapse  of  time.  ( Thome  v.  Kerr,  2  Kay 
&  J.  64;  2  Jur.,  N.  S.  322;  25  L.  J.,  Chanc  57) 

A  note  payable  on  demand  is  payable  immediately,  and  the  statute  begins 
to  operate  from  the  date ;  (Christie  v.  Fonsick,  1  Selw.  N.  P.  131 ;)  but  where 
it  is  payable  twenty-four  months  after  demand,  the  cause  of  action  does  not 
accrue,  and  the  statute  does  not  beg^n  to  run  until  after  twenty-four  months 
after  demand  made.    (Thorpe  v.  Boothe,  1  Ry.  &  Moo.  388.)    Payment  of 
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interest  upon  a  promissory  note  payable  on  demand  is  sufficient  to  take  the  21  Jac,  1,  e.  16, 

case  out  of  the  Statute  of  Limitations,  although  there  be  no  independent  «.  3. 

eTidence  that  any  demand  of  payment  of  the  note  has  been  made.    {Bam- 

field  V.  Tupper,  7  Exch.  27 ;  21  Law  J.,  Exch.  6.)     And  so  where  a  note  is 

payable  after  sight,  the  statute  runs  only  from  the  time  of  presentment. 

{Holmes  r.  KerrUon,  2  Taunt. 323.   And  see  Savage  v.  Aldred,  2  Stark.  232.) 

The  holder  of  a  bill  of  exchange  on  nonacceptance^  and  protest  and  notice 

thereon,  has  an  immediate  right  of  action  against  the  drawer,  and  does  not 

acquire  a  fresh  right  of  action  on  the  nonpayment  cf  the  bill  when  due. 

The  Statute  of  Limitations,  therefore,  runs  against  him  from  the  former, 

and  not  the  latter  period.    (  iVhitehead  v.  Walker ^  9  Mecs.  &  W.  506.) 

Under  21  Jac.  1,  c.  16,  s.  3,  the  Statute  of  Limitations  is  not  a  bar  to  a  Set-olT. 
set-oiT  unless  the  six  years  have  expired  before  the  action  is  brought. 
Therefore,  where  to  a  plea  of  set-off  the  plaintiff  replied  that  the  cause  of 
set-off  did  not  accrue  within  six  ^ears  of  the  commencement  of  the  suit  or 
the  pleading  of  the  plea,  the  replication  was  held  bad  on  special  demurrer. 
(  Walker  v.  Clement,  15  Q.  B.  1046.     See  9  Geo.  4,  c.  14,  s.  4,  post,) 

The  statute  21  Jac.  1,  c.  16,  s.  3,  extends  to  defences  of  set-off,  &c,  as 
well  as  actions;  therefore  a  debt  barred  by  the  statute  cannot  be  set  off, 
and  if  such  debt  be  pleaded  in  bar  to  the  action  the  plaintiff  may  reply  the 
aboTe  statute.    {Remington  v.  Stevens,  2  Str.  1271 ;  Bull.  N.  P.  180.) 

Where  to  a  plea  of  set-off,  alleging  that  the  amount  due  from  the  plaintiff 
equalled  the  plaintiff's  claim,  the  plaintiff  replied  as  to  a  part  of  the  set-off 
the  Statute  of  Limitations,  and  as  to  the  remainder  the  general  issue :  it  was 
held  that  this  was  bad,  and  that  the  proper  replication  would  have  been 
that  part  of  the  set-off  was  barred  by  the  statute,  and  that  the  plaintiff 
was  not  indebted  to  the  defendant  in  any  sum  which  witii  the  part  so 
barred  was  equal  to  the  amount  of  his  demand.    {Mead  v.  Bashford,  5  Exch. 

The  particulars  of  set-off  showed  seven  different  bills  for  work  and  stores 
for  seven  different  ships  of  the  plaintiff.  In  order  to  take  the  set-off  out  of 
the  sutute,  the  defendant  proved  that,  in  an  interview  between  him  and  the 
plaintiff,  the  plaintiff  brought  forward  the  bills  and  made  the  balance  due  to 
the  defendant  about  90t,  and  gave  his  acceptance  for  60/.,  which  the  de- 
fondant  acknowledged  thus, "  received  acceptance  on  account."  It  was  held, 
that  the  set-off  consisted  of  one  subject-matter  of  demand,  and  therefore  the 

yayment  took  it  out  of  the  sutute.  (  Walker  v.  Butler,  6  El.  &  Bl.  506 ;  2 
ur.,  N.  S.  687.)  See  Williams  v.  Griffith,  3  Exch.  335,  where  letters  were 
not  sufficient  to  take  the  plaintiff's  claim,  nor  an  account  and  affidavit 
sufficient  to  take  the  defendant's  set-off,  out  of  the  Statute  of  Limitations. 

The  liability  of  an  equitable  assignee  of  leaseholds  is  that  of  simple  con- 
tract, and  the  Statute  of  Limitations  limits  its  liability  to  six  years  after 
the  cause  of  suit.  (Saunders  v.  BeHson,  4  Beav.  351.  See  Moore  v.  Greg,  2 
Phill.C.C.717.) 

The  Statute  of  Limitations,  notwithstanding  it  is  a  defence  at  law,  ma^ 
be  pleaded  to  a  bill  of  discovery  in  aid  of  an  action  brought,  provided  it 
has  been  pleaded  to  the  declaration.  (Macgregor  v.  East  India  Company,  2 
Sim.  452.) 

The  exception  in  the  stat.  21  Jac.  1,  c.  16,  s.  3,  as  to  actions  on  mer-    Exception  of 
chants'  accounts,  is  repealed,  and  such  actions  must  now  be  brought  within  merehanu*  mc- 
fix  years  after  the  cause  of  action  has  arisen.    (19  &  20  Vict.  c.  97,  s.  9.  ^^'^^* 
See  pot/.) 

If  a  plaintiff  was  beyond  seas  at  the  time  of  the  action  accruing,  he  might  As  to  pertoni 
sue  under  stat  21  Jac.  1,  c.  16,  s.  7,  at  any  time  before  his  return,  as  well  resident  abroad, 
as  within  the  limited  time  after  hb  return.    {Le  Veux  v.  Berkeley,  5  Q.  B. 
836.) 

Under  the  stat.  4  Ann.  c.  16,  s.  19,  if  a  right  of  action  accrued  against 
several  persons,  one  of  whom  was  beyond  seas,  the  Statute  of  Limitations 
did  not  run  till  his  return,  though  the  others  had  never  been  absent 
firom  the  kingdom.  {Fannin  t.  Anderson,  7  Q.  B.  811.)  If  one  of  several 
intended  co-plaintiffs  was  within  seas,  the  statute  did  run,  because  one 
plaintiff  could  act  for  the  others  and  use  their  names  in  an  action.  {Perry  v. 
Jaekmn,  4  T.  R.  516.    See  19  &  20  Vict  c.  97,  ss.  10,  1 1,  post.) 

8.  U 
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21  /«c.  1,«.16y       Where  a  person  dies  abroad,  to  whom  a  right  of  action  has  accrued 
«.  S.  during  his  residence  there,  and   he  never   returned  to  this  country,^  bis 

~' executors  may  sue  for  it,  although  more  than  six  years  have  elapsed  since 

it  accrued.  It  was  unnecessary  to  consider  the  question  whether  the  exe- 
cutor could  maintain  the  action  after  the  expiration  of  six  years ;  Parke,  B^ 
inclinine  to  the  opinion  that  the  executor  was  under  no  restraint;  but  Ao{/e, 
B.,  thinking  it  would  be  more  reasonable  to  consider  the  right  of  action  as 
accruing  to  the  executor  at  the  death  of  the  testator,  and  to  limit  the  right 
of  action  to  six  years.     (Townsend  v.  Deacon^  3  Exch.  R.  706.) 

The  proviso  in  favour  of  persons  under  disabilities,  in  the  21  Jac.  1,  c. 
16,  s.  7,  applies  as  well  to  foreigners  who  have  never  been  in  the  country 
as  to  parties  residing  abroad  at  the  time  of  the  accruing  of  the  cause  of 
action  and  returning  afterwards  to  England,  (hafond  v.  Ruddock,  13  C.  B. 
813.    See  ante,  ^,  20L) 

A  person,  in  satisfaction  of  a  previous  debt  due  from  him,  gave  his  cre- 
ditor a  bill  of  exchange,  and,  before  the  bill  arrived  at  maturity,  went  to 
India,  whence  he  never  returned.  As  soon  as  circumstances  would  permit 
after  his  death  in  India,  his  will  was  proved  by  his  executors  in  England, 
and  within  six  years  after  his  death  a  creditor's  bill  was  filed  against  the 
executors ;  it  was  held,  that  the  plaintiff  was  not  barred  by  the  Sutute  of 
Limitations.  ( Story  v.  Fry,  1  Y.  &  Coll.  C.  C.  603 ;  see  WUliams  v.  Jomes, 
13  East,  439.)  The  Sutute  of  Limitations  did  not  apply  to  a  defendant 
who  was  abroad  when  the  cause  of  action  accrued,  and  who  had  not  since 
returned  to  this  country,  for  by  the  4  Ann.  c.  16,  s.  19,  the  plaintiff  was  not 
barred  of  his  action  unless  the  defendant  had  returned  and  six  years  had 
elapsed  since  his  return.  {Forbes  v.  Smith,  11  Exch.  161 ;  1  Jur.,  N.  S.  503 ; 
24  Law  J.,  Exch.  299.)  It  was  therefore  a  good  replication  to  a  plea  of  the 
Statute  of  Limitations  that  at  the  time  when  the  causes  of  action  accrued 
the  defendant  was  in  parts  beyond  the  seas,  and  that  he  did  not  at  any  time 
between  the  time  when  the  causes  of  action  accrued  and  six  years  before 
commencement  of  the  action  ever  come  or  return  into  the  United  Kingdom, 
and  that  he  continued  in  such  parts  beyond  the  seas  until  within  six  years 
before  the  commencement  of  the  action.    (76.) 

The  19th  section  of  the  4  &  5  Ann.  c  16,  is  not  an  enabling  but  an  ex- 
ceptive provision  to  the  21  Jac.  1,  c.  16.  {Toums  v.  Mead,  16  C.  B.  123;  1 
Jur.,  N.  S.  355 ;  24  L.  J.,  C.  P.  89.)  Therefore,  where  one  or  two  joint 
contractors  is  abroad  at  the  time  of  the  contracting  of  the  debt  and  remains 
so  abroad  up  to  the  time  of  bis  death,  the  21  Jac.  1,  c.  16,  does  not  begin  to 
run  until  after  such  death,  and  the  plaintiff  is  not  barred  within  six  years  of 
such  death  (although  after  six  years  since  the  debt  was  contract^)  from 
suing  tlie  other  joint  contractor.  {lb.)  Under  the  4  Ann.  c.  16,  s.  19,  if  a 
right  of  action  accrue  against  several  persons,  one  of  whom  is  beyond  seas, 
the  Statute  of  Limitations  does  not  run  until  his  return  or  death,  though 
the  others  have  never  been  absent  from  the  Kingdom.  {lb.)  It  was  ques- 
tioned if  the  statute  ever  begins  to  run  at  all  where  such  contractor  so  dies 
abroad  without  having  ever  returned  to  this  country.  {lb.  See  19  &  20 
Vict.  c.  97,  ss.  12,  14,  pott.) 

Debts  not  revived       ^  devise  of  real  estates  in  trust  for  payment  of  the  testator's  debts  will 

by  tnut  for  pay-     not  revive  a  debt  barred  by  the  statute  at  the  time  of  the  testator's  death. 

meat.  (  Burke  v.  Jones,  2  Ves.  &  B.  275.)    A  direction  for  the  payment  of  debts  in 

a  will  of  personal  estate  will  not  stop  the  running  of  the  Statute  of  Limi- 
tations. (Freake  v.  Cranrfeldt,  3  My.  &  Cr.  499 ;  see  Jones  v.  Scott,  1  Russ. 
&  M.  255,  reversed  by  House  of  Lords,  4  CLiJIr  Fin.  382.)  But  a  testator 
may,  by  express  directions  in  his  will,  revive  debts  which  have  been  barred. 
{Williamson  v.  liayler,  3  Y.  &  Coll.  Exch.  208 ;  Philips  v.  Philips,  3  Hare, 
281.)  If  time  has  once  beg^un  to  run  against  a  debt  in  the  debtor's  life- 
time, it  does  not  afterwards  cease  to  run  during  the  period  which  may  elapse 
between  his  death  and  the  time  at  which  a  personal  representative  to  him 
is  constituted.  {Freake  v.  Crantfeldt,  3  My.  &  Cr.  409 ;  see  Rhodes  v. 
Smelhurst,  4  Mees.  &  W.  42,  affirmed  in  error,  6  Mees.  &  W.  351 ;  oate,  p. 
174.) 

When  a  man  makes  a  provision  for  his  debts,  he  makes  a  provision  for 
those  debts  which  are  not  barred  by  the  Statute  of  Limitations,  that  is  to 
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say,  for  tbose  which  can  be  deemed,  and  in  law  are  deemed,  debts,  because  21  Joe.  1,  e,  16, 

he  has  the  benefit  which  the  legislature  has  g^ven  to  him  as  a  protection  t,  8. 

against  stale  demands.    They  are  not  debts  which  are  recoverable,  there- 

fore  they  are  not  debts.    The  law  has  barred  them.     But  if  a  man  chooses 

voluntarily  to  make  a  provision  for  his  father's  debts  to  which  he  was  not 

liable,  this  statute  has  no  operation  with  respect  to  such  debts,    ((y  Connor 

▼.  Hatlam,  5  H.  L.C.  170;  see  p.  181.) 

An  executor's  advertisement  to  creditors  to  send  in  an  account  of  their 
claims  for  examination  does  not  amount  to  a  promise  sufficient  to  revive  a 
debt  already  barred  by  the  Statute  of  Limitations.  (Scott  v.  Jonet,  4  CI.  & 
Fin.  S82.) 

The  courts  have  held,  under  the  4th  sect  of  21  Jac.  1,  c.  16,  where  proper 
process  has  been  issued  by  the  testator,  and  the  time  to  which  the  sutute 
points  has  expired  before  judgpnent,  the  equity  of  the  statute  will  apply,  so 
as  to  enable  the  executor  to  uke  up  the  action.  ( Bull.  N.  P.  160  ,*  Karver 
V.  Jamesy  Willes,  265 ;  see  Townsend  v.  Deacon,  3  Exch.  R.  710.) 

From  an  early  period,  although  the  time  limited  by  the  stat.  21  Jac.  1, 
c  16,  had  elapsed,  the  plaintiff  was  permitted  to  prove  an  acknowledgment 
of,  or  promise  to  pay,  the  debt  within  six  years,  which  was  sufficient  to  en- 
title bim  to  recover.    (3  Y.  &  Jerv.  622.) 

Many  of  the  clauses  in  the  sut.  9  Geo.  4,  c  14  (usually  called  Lord  Ten- 
terden's  Act),  being  analogous  in  principle  to  several  of  the  provisions  in 
the  8  &  4  Will.  4,  c.  27,  and  some  of  the  decisions  upon  the  former  act  being 
applicable  to  cases  under  the  latter,  appear  to  be  fit  subjects  for  considera- 
tion in  this  work. 

The  Stat  9  Geo.  4,  c.  14,  was  made  with  a  view  to  provide  a  remedy  9  Geo.  4,  c  14. 
against  the  vague  and  loose  verbal  promises  which  had  been  allowed  to  take 
cases  out  of  the  Sutute  of  Limitations.    (6  Bing.  264.)    That  act,  after  re- 
citing the  stat  21  Jac.  1,  c.  16,  s.  3,  and  the  Irish  stat  10  Car.  1,  sess.  2, 
c  6,  and  that  various  questions  had  arisen  in  actions  founded  on  simple  con- 
tracts, as  to  the  proof  and  effect  of  acknowledgments  and  promises  offered 
in  evidence,  for  the  purpose  of  taking  cases  out  of  the  operation  of  the  said 
enactments ;  and  that  it  was  expedient  to  prevent  such  questions,  and  to 
make  provision  forigiving  effect  to  the  said  enactments,  and  to  the  inten- 
tion thereof,  enactsjp*  That  in  actions  of  debt  or  upon  the  case  grounded  Ins«tioiisofdebt 
upon  any  simple  contract,  no  acknowledgment  or  promise,  by  words  only,  ^'  ^^  ***  iJ?**' 
shall  be  deemed  sufficient  evidence  of  a  new  or  continuing  contract,  whereby  SliSJ  ihsU  be'" 
to  take  any  case  out  of  the  operation  of  the  said  enactments,  or  either  of  deemed  •ufll 
them,  or  to  deprive  anv  party  of  the  benefit  thereof,  unless  such  acknow-  ctent,  unlew  It  be 
ledgroent  or  promise  shall  be  made  or  contained  by  or  in  some  writing  SiJr2il"™f  **' 
to  be  signed  by  the  party  chargeable  thereby  ;  and  that,  where  there  shall  ^^^' 
be  two  or  more  joint  contractors,  or  executors  or  administrators  of  any 
contractor,  no  such  joint  contractor,  executor  or  administrator,  shall  lose  the 
benefit  of  the  said  enactments,  or  either  of  them,  so  as  to  be  chargeable  in 
respect  or  bv  reason  only  of  any  written  acknowledgment  or  promise  madj 
and  signed  hj  any  other  or  others  of  them  :  provided  always,  that  nothing 
herein  contained  shall  alter  or  take  away  or  lessen  the  effect  of  any  pay- 
ment of  any  principal  or  interest  made  by  any  person  whatsoever  (see  16  & 
17  Vict  c.  113,  s.  24,  as  to  Ireland):  provided  also,  that  in  actions  to  be  Provito  for  case 
commenced  a^^inst  two  or  more  such  joint  contractors,  or  executors  or  ad-  of  joint  con* 
niinistrators,  if  it  shall  appear  at  the  trial  or  otherwise,  that  the  plaintiff,  t««'o»» 
though  barred  by  either  or  the  said  recited  acts  or  this  act  as  to  one  or  more 
of  such  joint  contractors,  or  executors  or  administrators,  shall  nevertheless 
be  entitled  to  recover  against  any  other  or  others  of  the  defendants  by  virtue 
of  a  new  acknowledgment  or  promise,  or  otherwise,  judgment  may  be  given 
and  costs  allowed  for  the  plaintiff  as  to  such  defendant  or  defendants  against 
whom  he  shall  recover,  and  for  the  other  defendant  or  defendants  against 
the  plaintiff."     (9  Geo.  4,  c.  14,  s.  1.) 

The  2nd  section  makes  provision  as  to  pleas  in  abatement 

The  Srd  section  enacts,  **  that  no  indorsement  or  memorandum  of  any  pay-  Indorsements  of 
ment,  written  or  made  after  the  time  appointed  for  this  act  to  take  eSflfect  P*pa«n*«» 
upon  any  promissory  note,  bill  of  exchange  or  other  writing,  by  or  on  behalf 
of  the  party  to  whom  such  payment  shall  be  made,  shall  be  deemed  suffi- 
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cient  proof  of  such  payment,  so  as  to  take  the  case  out  of  the  operation  of 
either  of  the  said  statutes."  (16  &  17  VicL  c.  118,  s.  26,  Ir.  See  BradUp 
V.  Jamett  18  Q.  B.  822,  pott.) 

The  4th  section  enacts,  *'  that  the  said  recited  acts  and  this  act  shall  be 
deemed  and  taken  to  apply  to  the  case  of  any  debt  on  simple  contract,  al- 
leged by  way  of  set-off  on  the  part  of  any  defendant,  either  by  plea,  notice 
or  otherwise."    (See  16  &  17  Vict  c.  1  IS.  s.  26,  Ir.) 

The  intention  of  the  sutute  9  Geo  4,  c.  14,  was  not  to  make  any  alteration 
in  the  legal  construction  to  be  put  upon  acknowledgments  or  promises  made 
by  debtors,  but  merely  to  require  a  different  mode  of  prooi^  substituting  the 
certain  evidence  of  writing,  signed  by  the  party  chargeable,  instead  of  the 
insecure  and  precarious  testimony  to  be  derived  from  the  memory  of  wit- 
nesses. The  inquiry,  therefore,  in  a  given  case,  whether  the  written  docu« 
ment  amounts  to  an  acknowledgment  or  a  promise,  is  no  other  than  whether 
the  same  words,  if  proved  before  the  statute  to  have  been  spoken  by  the  de- 
fendant,  would  have  had  a  similar  effect.  (Haydon  v.  WUlUmt,  7  Bing.  163 ; 
4M.&P.  811.) 

Since  Lord  Tenttrden**  Act,  after  the  six  years  have  elapsed,  nothing  will 
revive  the  debt,  except  an  acknowledgment  in  writing,  from  which  a  pro- 
mise to  pay  can  be  inferred,  or  a  part  payment  of  principal  or  interest. 
Now  there  have  been  several  cases  in  which  it  has  been  considered  after 
much  discussion,  and  adopted  by  all  the  courts,  that  the  payment  must  ap- 
pear, either  by  the  declarations  or  acts  of  the  party  making  it,  or  by  the 
appropriation  of  the  party  in  whose  favour  it  is  made,  to  be  made  in  part 
payment  of  the  debt  in  question ;  if  it  stands  ambiguous  whether  it  be  part 
payment  of  an  existing  debt  or  payment  generally,  without  the  admission  of 
any  greater  debt  as  due  to  the  party ;  if  it  may  have  been  made  by  the  party 
paying  in  reduction  of  an  account  due  to  himself  or  intended  to  satisfy  the 
whole  of  the  demand  against  him,  then  it  is  not  sufficient  to  bar  the  Sutute 
of  LimiUtions.  {Per  Lord  Abinger,  C.  B.,  Wamgh  v.  Cope,  6  Mees.  &  W. 
829.)  Part  payment  to  come  within  the  statute  must  be  a  payment  accom- 
panied by  an  acknowledgment  from  which  a  promise  may  be  inferred  to  pay 
the  remainder.  {Fotter  v.  Dawber,  6  Exch.  8S9.  See  Siwts  v.  BnUiom^  6 
Exch.  802.) 

Under  the  9  Geo.  4,  c.  14,  s.  1,  and  previously  to  the  19  &  20  Vict, 
c.  97,  s.  13  (see  pott),  an  acknowledgment  signed  by  the  agent  of  the  debtor 
would  not  revive  a  debt  barred  by  the  Statute  of  Limitations,  21  Jaa  1, 
0.  16 ;  but  it  must  be  signed  by  tne  debtor  himself.  Tindal,  C.  J^  aaid, 
'*  The  legislature  has  in  many  statutes  given  equal  efficacy  to  written  in- 
struments when  signed  by  the  parties  and  when  signed  by  their  agents; 
but  in  all  those  cases  express  words  have  been  employed  for  that  purpose. 
The  Statute  of  Frauds,  in  iu  Srd  section,  requires  for  the  purposes  of  that 
section  a  note  in  writing  to  be  signed  by  the  party,  '  or  their  agenu  there- 
unto lawfully  authorized  by  writing  ;*  in  the  4th  section  a  memorandum  or 
note  in  writing  is  required,  *  signed  by  the  party  to  be  charged  therewith, 
or  some  other  person  thereunto  by  him  lawfully  authorised ;'  in  the  6th  sec- 
tion a  devise  of  lands  is  required  to  be  made  in  writing,  to  be  '  signed  by  the 
party  so  devising,  or  by  some  other  person  in  his  presence,  and  by  hia  ex- 

Eress  directions ;'  in  the  7th  section  a  declaration  of  trusts  of  any  lands  shall 
e  in  writing,  *  signed  by  the  party ;'  and  lastly,  the  17th  section  requures 
upon  the  sale  of  goods,  that  there  shall  be  some  note  or  memorandum  in 
writing  of  the  bargain,  '  signed  by  the  parties  to  be  charged  by  such  con- 
tract or  their  agents  thereunto  lawfully  authorized.'  It  appears,  therefore, 
that  the  legislature  well  knew  how  to  express  the  distincuon,  not  only  be- 
tween a  signature  by  the  party,  and  a  signature  by  his  agent,  but  also  to 
describe  the  different  mode  by  which  agents  for  different  purposes  are  to  be 
appointed.  The  same  observation  arises  upon  referring  to  me  more  recent 
BUtutes,  8  &  4  Will.  4,  c.  27,  s  42,  and  c.  42,  s.  6.  When,  therefore,  we 
find  in  the  statute  now  under  consideration,  that  it  expressly  mentions  the 
signature  by  the  party  only,  we  think  it  a  ssfer  construction  to  adhere  to 
the  precise  words  of  the  statute,  and  that  we  should  be  legislating,  not  in- 
terpreting, if  we  extended  its  operations  to  writings  signed,  not  by  the  party 
chargeable  thereby,  but  by  his  agent.    And  we  feel  ourselves  the  more 
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eompelled  to  adopt  this  construction,  as  we  find  the  7th  section  of  the  9  Geo.  4,  e.  14. 

same  sutute  recites  the  17th  section  of  the  Statute  of  Frauds,  so  that  the   

legislature  must  have  had  in  their  view  at  the  very  time  of  passing  this  sta- 
tute,  and  therefore  must  have  intended,  the  distinction  between  writings 
signed  by  a  party  or  signed  by  his  agent"  {Hyde  v.  Johnson^  2  Bing.  N.  C. 
778—780;  8  Scott,  389;  Clark  v.  Alexander,  8  Scott,  N.  R.  165.) 

If;  since  the  stat.  9  Geo.  4,  c.  14,  a  defendant,  by  a  letter,  admits  a  balance  What  acknow- 
to  6«  dme,  without  stating  the  amount,  this  will  take  the  case  out  of  the  '^Rf''!' 
Statute  of  Limitations,  so  as  to  entitle  the  plaintiff^  to  nominal  damages. 
{Diekewson  ▼.  Ha^ld,  5  Car.  &  Payne,  46 ;  2  M.  &  M.  141.)  An  ac- 
knowledgment of  a  debt  without  mentioning  the  amount  will  not  entitle 
the  plaintiff  to  recover  nominal  damages  on  a  count  upon  an  account  stated. 
{L<me  V.  Hillf  16  Jur.  496.)  A  general  promise  in  writing,  not  specifjring 
the  amount,  but  which  can  be  made  certain  as  to  the  amount  by  extrinsic 
evidence,  is  sufficient  to  take  the  case  out  of  the  operation  of  the  Statute  of 
Limitations.  These  words  in  a  letter  were  held  a  sufficient  acknowledgment 
to  revive  a  debt  barred  by  the  Statute  of  Limitations : — *•  I  wish  1  could 
comply  with  your  request,  for  I  am  very  wretched  on  account  of  your  account 
not  being  paid ;  there  is  a  prospect  of  an  abundant  harvest,  which  must 
turn  into  a  goodly  sum,  and  considerably  reduce  your  account ;  if  it  does 
not,  the  concern  must  be  broken  up  to  meet  it ;  my  hope  is,  that  out  of  the 
present  harvest  you  will  be  paid."  {Bird  v.  Oammon,  3  Bing.  N.  C.  883 ; 
5  Scott,  213.)  In  another  case  the  defendant  had  a  claim  against  his  at* 
tomey  the  plaintiff,  the  amount  of  which  was  not  ascertained ;  at  the  foot 
of  his  bill,  the  plaintiff  acknowledged  the  debt  thus : — **  By  Mr.  Lacy's 
bill,''  leaving  a  blank  for  the  sum :  it  was  held,  that  this  was  a  sufficient 
ackiiowledgment  to  take  the  defendant's  claim  out  of  the  Statute  of  Limita- 
tions. (Waller  v.  Lactf,  1  Scott,  N.  R.  186 ;  8  Dowl.  563;  1  Mann.  &  O. 
/H>.)  Where  a  deed  executed  by  A.  and  B.  recited  that  A.  was  indebted  to 
B.  in  various  sums,  the  amount  of  which  was  not  yet  ascertained,  and  a 
balance  not  yet  struck ;  and  that  A.  was  willing  to  pay  B.  the  amount  which 
might  appear  to  be  due  to  B.  in  respect  of  such  sums,  such  amount  to  be 
ascertained  and  paid  as  thereinafter  mentioned,  and  the  deed  afterwards 
provided  for  taking  the  accounts  by  the  arbitration  of  two  persons  named  in 
the  deed :  it  was  held  that,  notwithstanding  the  clause  as  to  arbitration,  the 
recitals  amounted  to  an  absolute  promise  to  pay  the  amount  when  ascer. 
tajned ;  and  that,  when  coupled  with  extrinsic  parol  evidence  as  to  the 
amount,  they  were  sufficient,  consistently  with  stat.  9  Gea  4,  c  14,  to  take 
the  debt  out  of  the  Statute  of  Limitations.  ( Chetlyn  v.  Dolby,  4  You.  tt  C. 
238.)  In  assumpsit  on  a  bill  of  exchange,  a  letter  was  produced  to  take  the 
case  out  of  the  Statute  of  Limitations,  from  the  defendant  to  the  plaintiff, 
stating  that  the  plaintiff  should  be  informed,  immediately  it  was  settled, 
how  the  defendant's  affairs  should  be  arranged  ;  adding,  "  Your  account  is 
quite  correct,  and,  oh  I  that  I  were  now  going  to  inclose  the  amount."  No 
amount  of  debt  was  stated,  and  no  proof  was  g^ven,  from  the  letter  or  other- 
wise, to  what  account  the  letter  referred,  nor  whether  the  letter  applied  to 
the  bill.  It  being  left  to  the  jury  to  say  whether  this  was  an  unconditional 
acknowledgment  of  the  debt,  and  they  having  found  that  it  was,  it  was  held 
that  there  was  no  ground  for  a  nonsuit ;  for  that  the  acknowledgment  was 
unconditional ;  and  that  the  jury,  if  it  was  a  question  for  them,  had  decided 
it  rightly.  {Dodton  v.  Maekey,  8  Ad.  8i  El.  22^,  n.)  But  it  seems  that  when 
a  written  acknowledgement  does  not  state  the  amount  due,  there  can  only  be 
nominal  damages ;  ( Id, ;  see  Lechmere  v.  Fletcher,  1  Cr.  &  M.  628 ;  3  Tyr. 
^60;  Dabht  v.  Humphries,  10  Bing.  446  ;  4  M.  &  Scott,  285  ;)  unless  there 
be  proof  aliunde  of  the  amount  due.  ( Dickenton  v.  Hatfield,  5  Carr.  &  P. 
46.)  A  promise  in  writing,  signed  by  the  party  chargeable  thereby,  to  pay 
his  proportion  of  a  joint  debt  of  more  than  six  years'  standing,  was  held 
sufficient,  within  the  staL  9  Geo.  4,  c.  14,  a.  1,  to  take  the  case  out  of  the 
Statute  of  Limitations,  though  no  amount  was  stated,  and  to  entitle  the 
plaintiff  to  recover  the  whole  of  such  proportion  proved  by  extrinsic  evi- 
dence. ( Lechmere  y,  Fletcher,  1  Cr.  &  Mees.  628 ;  fValler  v.  Lacy^  1  Scott, 
N.  R.  186;  8  Dowl.  P.  C.  563;  1  Mann.  &  G.  54.)  An  answer  and 
inventory  in  the  Ecclesiastical  Court,  made  on  the  citation  of  the  next  of 
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9  0$o,  4,  c.  14*  kin,  stating  the  debts  due  from  the  estate  of  the  deceased,  and  signed  by 
the  administrator,  is  suflBcieni  to  take  such  debts  out  of  the  Statute  of  Limi- 
tations, 21  Jac.  1,  c.  16;  9  Geo.  4,  c.  14.     {Smith  ▼.  Poole,  10  Law  J. 
(N.  S.),  Chanc.  192;  SpoUan  v.  MagOH,  1  Ir.  Com.  L.  R.  691.) 

In  1846,  J.  lent  the  plaintiff  200/.  on  the  security  of  the  joint  and  several 
promissory  note  of  himself  and  two  sureties.  Between  November,  1846,  and 
February,  1847,  J.  bought  of  the  plaintiff  goods  to  the  amount  of  17L  In 
July,  1847,  the  plaintiff  remitted  to  J.  10/.  for  interest  due  on  the  note,  and 
at  the  same  time  sent  bis  bill  for  the  goods.  J.  wrote  in  answer :— **  I  beg 
to  acknowledge  the  receipt  of  10/.  cash,  and  the  bill  amounting  to  17/',  both 
of  which  sums  I  have  placed  to  your  credit  I  have  enclosed  your  bill,  re- 
ceipt  it,  and  return  it  to  me  by  jpost."  It  did  not  appear  whether  the 
plaintiff  bad  sent  back  the  bill  receipted.  In  February,  1858,  and  afler  the 
death  of  J.,  the  promissory  note  was  paid  by  one  of  the  sureties  without 
taking  credit  for  the  17/.  In  May,  1863,  the  plaintiff  sued  the  adminis* 
tratrix  of  J.  for  the  17/.,  when  she  pleaded  the  Statute  of  Limitations.  It 
was  held,  that  the  above  letter  was  a  suflBcient  promise  to  take  the  caae  out 
of  that  Statute,  for  it  imported  not  a  conditional  promise  but  an  absolute 
promise,  coupled  with  a  suggestion  as  to  the  mode  of  payment.  {Epont  v. 
Mmon,  9  Exch.  282  ;  23  Law  J.,  Exch.  16.) 

Upon  an  application  for  payment  of  460/.  due  upon  two  bills  of  exchange, 
dated  26th  of  March,  1836,  upon  which  interest  had  been  paid  up  to  the 
26th  of  March,  1841,  a  letter  was  written  by  the  debtor  on  the  13th  of 
January,  1846,  stating : — **  I  hope  to  be  in  H.  very  soon,  when  I  trust  every 
thing  will  be  arranged  with  Mrs.  W.  agreeable  to  her  wishes."  It  was  held 
a  promise  to  pay,  which  would  take  the  debt  out  of  the  statute,  and  excep- 
tions to  the  master's  report,  allowing  the  debt,  were  overruled.  (BdwHmdt  v. 
GoateTf  21  Law  J.,  Chanc.  290.  See  Fuller  v.  Redman,  26  Beav.  620,  Mte, 
p.  196.) 

The  following  letter  is  an  acknowledgment  from  which  a  promise  to  pay 
might  be  implied  so  as  to  rebut  the  statute : — *'  In  reply  to  your  statement 
of  account  received,  I  am  ashamed  the  account  has  stood  so  long.  I  must 
beg  to  trespass  on  your  kindness  a  short  time  longer  till  a  turn  in  trade 
takes  place,  as  for  some  time  things  have  been  very  flat.  Yours,  J.  J.*' 
{Cornforth  V.  Smithard,  6  H.  &  N.  13  ;  29  Law  J.,  Exch.  228 ;  8  W.  R.  8.) 
The  plaintiff  having  applied  to  the  defendant  for  payment  of  a  debt,  the 
defendant  wrote  in  answer : — **  I  shall  repeat  my  assurance  to  you  of  the 
certainty  of  your  being  repaid  your  generous  loan.  Let  matters  remain  \m 
they  are  a  short  time  and  all  will  be  right.  The  works  I  have  been  ap- 
pointed to,  but  they  are  not  yet  worked  with  the  full  complement  of  labour, 
this  term  will  decide  the  matter.*'  This  was  held  a  sufficient  acknowledg- 
ment. (Co///f  V.  Stack,  I  U.  8r  N.  606;  26  Law  J.,  Exch.  138.)  The 
question  in  these  cases  is,  whether  the  statement  as  to  the  time  of  pay- 
ment is  merely  an  excuse,  or  the  condition  on  which  payment  b  lo  be  made. 

In  1847,  the  plaintiffs,  who  were  solicitors,  lent  to  the  defendant  100/.  on 
a  mortgage,  40/.  on  a  promissory  note,  and  they  had  also  a  claim  against 
him  for  costs.  In  1867,  the  defendant  wrote  to  the  plaintiffs  as  follows  :— 
**  September  26.  1  wish  to  inform  you  that  I  received  yours  this  morning. 
I  am  g^ing  to  leave  my  situation  on  the  1st  of  November,  and  when  the 
policy  is  paid  on  the  29th  October,  I  hope  that  you  will  have  the  whole  of 
your  account  ready  for  me  as  I  hope  to  be  with  you  on  that  day."  **  October 
26.  Mr.  v.,  when  here  on  Saturday,  stated  that  the  amount  due  against 
roe  was  about  280/.,  of  course  this  includes  the  100/.  and  interest  that  I  had 
some  years  since,  and  the  40/.  promissory  note  that  I  jointly  signed  with 
the  late  Mr.  B.,  of  course  you  are  aware  that  you  have  paid  26/.  to  my  credit, 
that  Mr.  Y.  paid  over  when  he  could  not  complete  the  purchase  of  the  pro- 
perty in  the  High-street"  This  was  held  a  sufficient  acknowledgment  of 
the  debt  to  take  the  case  out  of  the  Statute  of  Limitations.  (Godwin  v. 
CmUev,  4  H.  &  N.  373.) 

S.  borrowed  of  J.  200/.  upon  promissory  notes,  and  a  year  afterwards  re- 
mitted to  J.  10/.  on  account  of  the  interest  due,  and  sent  him  a  bill  of  17/. 
for  goods.    J.,  by  note,  acknowledged  the  lOL  and  the  bill,  and  stated  that 
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he  placed  both  rams  to  the  credit  of  8^  and  requested  S.  to  receipt  the  bill  0  Geo.  4^  e.  14. 

and  return.     In  an  action  for  the  17/.,  it  was  held,  that  the  alK>ve  letter  — 

took  the  case  out  of  the  statute.  (Evans  v.  Simon,  9  Exch.  282.)  So  where 
the  plaintiff  having  repaired  some  cottages  for  the  dereodant  sent  him  his 
bill,  and  in  answer,  the  defendant  wrote  thus : — **  1  have  received  your  bill, 
it  does  not,  J  think,  specify  sufficiently  to  which  cottages  the  work  is  done* 
1  shall  feel  obliged  if  you  will  more  particularly  explain,  and  take  your 
agreements  to  Mrs.  H.  (the  defendant's  agent).  It  is  my  wish  to  settle 
your  account  immediately,  but  being  at  a  distance  T  wish  everything  very 
explicit  and  correct.  I  have  asked  Mrs.  H.  to  mark  the* agreements,  and 
send  them  to  me,  and  I  will  return  them  by  first  post,  with  instructions  to 
pay,  if  correct.'*  It  was  held  that  the  letter  was  a  sufficient  acknowledg- 
ment of  a  debt  to  take  the  case  out  of  the  statute.  {Sidwell  v.  Mcuony  20 
Law  J.,  Exch.  407.) 

A.  gave  B.  a  promissory  note,  dated  October,  1884,  for  837/.  1«.  6</., 
payable  on  demand.  In  December,  1834,  demand  was  made,  and  A.  then 
promised  to  pay  interest  and  signed  an  unstamped  memorandum,  dated  the 
2nd  of  December,  1834,  as  follows : — **  I  promise  to  pay  to  B.  887/.,  with 
4/.  per  cent,  interest  thereon,  A."  Neither  principal  nor  interest  was  paid, 
but  in  January,  1848,  A.  wrote  to  B.  a  letter  referring  to  a  promissory  note 
for  a  debt  which  he  acknowledged  and  promised  thereby  to  pay.  It  was 
held,  that  the  memorandum  of  December,  1834,  and  a  letter  accompanying 
it,  showed  that  interest  was  running,  and  that  though  in  form  a  promissory 
note  and  unstamped  it  could  be  looked  at  to  see  to  what  debt  this  interest 
was  to  be  referred ;  and  that  as  no  other  debt  was  proved  to  exist,  thti  837/L 
there  mentioned  was  to  be  assumed  to  be  part  of  the  837i.  1«.  6d.  secured 
by  the  former  promissory  note.  It  was  held,  also,  that  in  the  absence  of 
proof  of  the  existence  of  any  other  promissory  note  to  which  it  could  relate, 
the  letter  of  1848  roust  be  taken  to  refer  to  the  promissory  note  of  October, 
1884,  and  dius  to  take  it  out  of  the  Statute  of  Limitations.  {Spickernell  v. 
HiUham,  1  Kay,  699.) 

To  prevent  the  right  to  have  an  account  l^om  being  barred  by  the  Statute 
of  Limitations,  it  is  not  necessary  to  have  an  acknowledgment  that  a  debt  is 
actually  due,  but  it  is  sufficient  that  there  should  be  an  acknowledgment 
that  the  account  is  pending,  and  a  promise  to  pay  the  balance  if  it  should 
be  found  to  be  against  the  accounting  party.  (Prance  v.  Sympton,  1  Kay, 
678 ;  18  Jur.  929.)  A.  having  a  claim  for  an  account  against  B.  and  C.  in 
respect  of  a  former  partnership  between  them,  wrote  to  B. :  — **  C,  before  be 
^oes,  ought  to  settle  the  Bridgewater  and  Minehead  account,  because  if  he 
IS  under  any  idea  that  there  is  a  balance  due  to  him  he  is  grossly  misuken, 
as  such  balance  is  due  to  yours  ever.  A."  B.  answered,  •*  My  dear  A. — 
Bridgewater  and  Minehead — I  have  had  a  long  talk  with  my  partner  about 
this  matter ;  he  says  and  insists  that  there  is  a  large  balance  coming  to  him, 
bat  I  have  put  the  matter  right  with  him  and  you,  and  I  must  go  into  it 
and  settle  the  account  It  is  necessary  that  we  should  sit  down  to  this 
matter  and  put  it  on  the  square."  It  was  held,  that  this  was  a  sufficient 
acknowledgment  of  tibe  right  to  an  account,  and  promise  to  pay  anything 
that  might  be  due,  to  save  the  right  to  sue  for  an  account  in  equity  from 
being  burred  by  the  statute.    (lb,) 

No  memorandum  or  other  writing  made  necessary  by  9  Geo.  4,  c.  14,  Memorandam  ex- 
shall  be  deemed  to  be  an  agreement  within  the  meaning  of  any  statute  re-  empted  tnm. 
lating  to  the  duties  of  stamps.    9  Geo.  4,  c.  14,  s.  8 ;  ( 16  &  17  Vict.  c.  113,  ■*»"'  ^^*^' 
8.  27,  Ir.)    Under  this  section  the  following  memorandum: — ^'*I  acknow- 
ledffe  to  owe  to  M.  Z6L,  which  I  agree  to  pay  him  as  soon  as  circumstances 
will  permit,"  is  exempt  from  stamp  duty,  as  a  writing  made  necessary  by 
that  statute,  provided  it  be  put  in  for  the  mere  purpose  of  barring  the  Sta- 
tute of  Limitations,  the  debt  itself  being  proved  by  other  evidence.    (Morri$ 
▼.  Dix^n,  4  Ad.  &  £11.  845.)    When  the  parties  mean  to  make  an  instru- 
nent  solely  to  prevent  the  operation  of  9  Geo.  4,  c.  14,  they  must  take  care 
not  to  import  into  it  terms  which  will  make  it  liable  to  stamp  duty  as  a 
promissory  note.    A  promissory  note,  improperly  stamped,  is  not  admis- 
sible as  a  memorandum  to  take  a  case  out  of  the  Statute  of  Limitations 
under  the  9  Geo.  4,  c  14,  s.  8;  that  section  applies  only  to  instnimenU 
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9  Geo.  4i  e.  14.  which  might  be  stamped  with  an  agreement  stamp.  (Jonet  v.  Rifder,  4  Meet* 

&W.S2.) 

Whst  acknow-  The  acknowledgment  in  writing  to  take  a  case  out  of  the  Statute  of  Limi- 

Jjjg?^"  ***  "**  tations  roust  either  amount  to  a  distinct  promise  to  pay,  or  to  a  distinct 
^^^  acknowledgment  that  the  sum  is  due.    (Buckett  v.  Church,  9  Car.  &  P.  209.) 

An  acknowledgment,  without  anything  more,  may  raise  an  implied  promise 
since  the  sut.  9  Geo.  4,  c.  14.  as  it  did  before ;  but  where  something  else  is 
added,  that  must  he  taken  into  consideration.  A  debtor  having  sums  due 
to  him,  handed  the  accounts  to  his  creditor,  and  wrote,  **  I  give  the  above 
accounts  to  you,  so  you  must  collect  them  and  pay  yourself,  and  I  will  then 
be  clear,"  and  added  his  signature.  It  was  held,  that  this  acknowledgment 
did  not  imply  a  promise  to  pay,  and  was  no  answer  under  the  statute, 
9  Gea  4,  c.  14,  to  a  plea  of  the  Statute  of  Limitations.  {RotUledge  ▼. 
Ramsey f  8  Ad.  &  Ell.  221 ;  8  Nev.  &  P.  319.)  An  acknowledgment,  accom- 
panied with  what  is  a  contradiction  of  any  promise  to  pay,  is  not  sufficient. 
{Linsell  ▼.  BontoTt  2  Bing.  N.  C.  241;  2  Scott,  399.)  Whether  such  a 
written  acknowledgment  be  conditional  or  unconditional  is  a  question  for 
the  court,  not  the  jur^  ( lb.),  except  where  the  document  is  connected  with 
other  evidence  affecting  the  construction.  {Morrell  v.  Frith,  3  Meea.  &  W. 
402 ;  Bird  v.  Gammon,  3  Bing  N.  C.  883 ;  Power  v.  Barham,  4  Ad.  &  Ell. 
473;  1  M.  &  R.  507.)  The  later  cases  have  decided  that  the  effect  of  a 
document  set  up  as  an  acknowledgment  is  entirely  a  question  for  the  court, 
unless  extrinsic  evidence  is  necessary  to  qualify  or  explain  it.  {Per  Parke, 
B.,  Smith  v.  Thome,  18  Q.  B.  140.)  A  party  being  written  to  by  the  plain- 
tiff's attorney  for  payment  of  an  alleged  debt  due  for  more  than  six  years, 
wrote  an  answer,  in  which  he  stated  that  he  was  "  in  almost  daily  expecta- 
tion of  being  enabled  to  give  a  satisfactory  reply  "  to  the  application,  and 
that  he  would  call  on  the  plaintiff^'s  attorney  "on  the  matter:"  it  was  held, 
that  this  was  not  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations. 
(Morrell  v.  Frith,  8  Carr.  &  P.  246.)  Where  a  local  turnpike  act  nrovided 
that  all  orders  of  the  trustees  should  be  entered  in  a  book  kept  for  tnat  pur- 
pose, an  order  by  them  to  pay  a  bill  is  not  an  act  done  so  as  to  take  a  debt 
out  of  the  Statute  of  Limitations  under  9  Geo.  4,  c.  14,  unless  it  be  ao 
entered  in  writing;  the  only  act  capable  of  taking  a  case  out  of  the  statute 
being  the  payment  of  principal  or  interest.  {Emery  v.  Day^  1  C,  M.  &  R. 
245  ;  4  Tyr.  695.)  If  a  payment  may  have  been  made  by  a  party  paying 
to  the  credit  of  an  account  due  to  himself,  or  with  the  intention  of  satiafying 
the  whole  of  the  demand  against  him,  it  is  not  sufficient  to  bar  the  Statute 
of  Limitations ;  there  must  be  a  distinct  admission  of  an  existing  debt,  of 
which  the  payment  was  payment  in  part.  The  plaintiff*  and  attorney  had 
done  professional  business  of  various  kinds  for  the  defendant  in  1827,  and 
several  subseouent  years.  In  July,  1832,  the  defendant  having  been  a 
witness  on  a  lunacy  inquiry,  in  which  the  plaintiff*  was  concerned  as  soli- 
citor, the  plaintiff*  wrote  to  him  to  ask  what  were  his  expenses  on  that  occa- 
sion. The  defendant,  in  reply,  requested  the  plaintiff*  to  allow  what  was  usual, 
and  place  the  same  to  his  (the  defendant's)  account  In  March,  1833,  the 
plaintiff*  wrote  to  the  defendant,  informing  him  that  the  sums  allowed  were 
2/.  2«.  and  10«.  Qd,,  inclosing  receipts  for  those  sums  for  the  defendant's 
signature,  and  concluding,  *'  I  will  give  you  credit  for  the  sums  in  my 
account  against  you,  agreeably  to  your  note  of  the  21st  July  last*'  The 
defendant  returned  the  receipts  signed  by  him,  and  the  2/.  2<.  and  lOt.  6i{. 
were  paid  to  the  plaintiff*  on  the  production  of  those  receipts.  In  1831, 
the  nlaintiff*  delivered  to  the  defendant  a  bill  of  costs,  amounting  to  289t, 
the  first  item  being  in  1827,  and  the  two  last  in  1830  and  1831.  These  two 
were  charges  for  3^.  and  5L  cash  lent,  the  rest  of  the  bill  was  for  professional 
business.  In  an  action  on  this  bill  commenced  in  June,  1839,  it  was  held, 
that  the  letters  given  in  evidence  did  not  sufficiently  show  that  the  2/.  2s. 
and  10«.  Qd,  were  paid  in  discharge  of  the  debt  for  which  the  action  was 
brought,  so  as  to  take  the  case  out  of  the  Statute  of  Limitations  as  to  any 
part  of  the  demand.  (  Waugh  v.  Cope,  6  Mees.  &  W.  824.)  A  deed  of  com-, 
position,  by  which,  after  reciting  that  the  defendant  was  indebted  to  the 
plaintiff*  and  others,  the  former  assigned  his  property  to  the  plaintiff*,  in  trust 
to  sell  and  to  pay  all  such  creditors  as  should  sign  the  schedule  of  debts 
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annexed,  but  which  was  neither  signed  by  the  plaintiff  nor  specified  the  9  Geo.  4,  e.  14. 

auiount  of  bis  debt,  and  bad  become  void  under  a  proviso,  was  held  not  to   ' 

be  evidence  of  a  ))ro(ni8e,  nor  an  acknowledgment  in  writing  within  the  stat. 
9  Geo.  4,  c.  14,  for  ibe  acknowledgment  was  only  of  some  debt,  but  what 
remained  to  be  made  out  by  parol  evidence.  {Kenneit  v.  Milbank,  8  Bing. 
38 ;  1  M.  &  Sc.  102.)  The  Statute  of  Limitations  is  not  barred  by  a  letter 
in  which  the  defendant  states  **  that  fimily  arrangements  have  been  making 
to  enable  him  to  discharge  the  debt ;  that  fiinds  have  been  appointed  few 
that  purpose,  of  which  A.  is  trustee;  and  that  the  defendant  has  banded  the 
plaintiff's  account  to  A. ;  and  that  some  time  must  elapse  before  payment, 
but  that  the  defendant  is  authorized  by  A.  to  refer  the  plaintiff  to  him  for 
any  further  information  ;*'  for  by  the  stat  9  Geo.  4,  c.  14,  s.  1,  the  acknow* 
ledgment  in  writing,  to  bar  the  statute,  must  be  signed  by  the  party  charge- 
able thereby,  and  such  letter  does  not  charge  the  defendant  (  Wkippp  ▼. 
HUlmry,  8  B.  &  Ad.  399 ;  5  C.  &  P.  209.)  An  admission  by  a  bankrupt  io 
his  balance  sheet  will  not  take  a  debt  out  of  the  Sutute  of  Limitations  as 
against  his  assignees.  An  admission  in  an  unsigned  letter,  written  and  sent 
by  direction  of  the  assignees  of  a  bankrupt,  by  an  accountant  employed  by 
them  to  wind  up  the  affairs  of  the  bankrupt  estate,  will  not  take  a  debt  of 
the  bankrupt  out  of  the  Statute  of  Limitations.  {Pofi  ▼.  CUggf  16  Mees.  dt 
W.  321.)  In  order  to  take  a  case  out  of  the  Statute  of  Limitations,  a  letter 
from  the  defendant  to  the  plaintiff  was  put  in,  containing  the  following 
words  :—'*  1  shall  be  most  happy  to  pay  you  both  interest  and  principal  as 
toon  as  convenient;"  and  in  a  subsequent  part,  "I  shall  pay  no  more 
interest  till  we  have  a  fair  settling."  Other  letters  of  the  aefendant  ac* 
knowledged  a  debt,  but  spoke  of  a  settling  between  him  and  the  plaintiff. 
It  was  held  that,  in  order  to  enable  the  plaintiff  to  recover,  some  evidence 
must  be  given  that  a  time  had  arrived  when  it  was  convenient  to  the  defend- 
ant to  pay;  and,  as  it  seems,  that  the  settlement  alluded  to  had  taken 
place  between  the  parties.  {Edmund*  v.  Downet,  4  Tyrw.  178 ;  2  C.  &  M. 
459.) 

A  mere  acknowledgment  is  not  sufficient  to  take  a  case  out  of  the  Statute 
of  Limitations,  unless  there  be  a  promise  to  pay ;  upon  a  general  acknow- 
ledgment, where  nothinff  is  said  to  prevent  it,  a  general  promise  to  pay  may 
and  ought  to  be  implied ;  but  where  the  party  guards  his  acknowledgment, 
an  implication  will  not  arise.  {Tanner  v.  Smart,  6  B.  &  C.  602  ;  S.  C,9 
Dowl.  8c  RyL  549.)  The  principle  of  law  applicable  to  these  cases  since 
the  last  case  is,  that  the  plaintiff  must  either  show  an  unqualified  acknow- 
ledgment of  the  debt,  or,  if  he  show  a  promise  to  pay  coupled  with  a  con- 
dition, he  must  show  performance  of  the  conditioiL  The  following  letter 
written  by  the  defendant  to  the  plaintiff's  clerk,  in  answer  to  an  applica- 
tion for  a  debt  contracted  above  six  years  before  the  action  brought,  was 
held  not  sufficient  to  defeat  a  plea  of  the  Statute  of  Limitations : — **  I  will 
not  fail  to  meet  the  plaintiff  on  fair  terms,  and  have  now  a  hope  before 
perhaps  a  week  from  this  date  I  shall  have  it  in  my  power  to  pay  him  at  all 
events  a  portion  of  the  debts,  when  we  shall  settle  about  the  liquidation  of 
the  balance."  (Hart  v.  Prendergoit,  14  Mees.  &  W.  745.  See  Gardner  v. 
APMakon,  3  Q.  B.  561 ;  2  Gale  &  D.  593 ;  Fuller  v.  Redman,  26  Beav.  620.) 
Letters  not  containing  any  absolute  acknowledgment  of  a  debt  or  unqualified 
promise  to  pay,  but  only  expressing  a  hope  that  on  the  transfer  of  a  mort- 
gage the  debtor  might  be  able  to  clear  off  the  whole  that  might  be  standing 
against  him,  will  not  take  a  case  out  of  the  statute.  {Smith  ▼.  Thome,  18 
Q.  B.  134.) 

There  must  either  be  an  unconditional  acknowledgment  from  which  a 
promise  can  be  inferred  or  a  promise.  But  if  the  promise  be  conditional 
and  the  condition  be  unperformed,  that  is  not  an  absolute  promise  until 
the  condition  be  performed.  In  Smith  v.  Thome,  {IS  Q.  B.  134,  189,) 
Parke,  B.,  said,  **  the  acknowledgment  must  be  consistent  with  an  intention 
to  pay,  either  on  request,  or  else  (which  practically  comes  to  the  same 
thing)  at  the  end  of  a  particular  period  which  has  elapsed,  or  on  some  con- 
dition which  has  been  fulfilled.*'  (Cited  by  Hill,  J.,  Everett  v.  Roberteom^ 
1  EU.  &  £U.  20.) 
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9  Geo.  4,  e.  14.       In  answer  to  a  plea  of  the  Statute  of  Limitations  in  an  action  for  a  debt, 

the  creditor  proved  that  within  six  years  of  action  brought  the  debtor  had 

presented  a  petition  for  arrangement  with  his  creditors  under  7  &  8  Vict  c. 
70,  and  had  inserted  the  debt  upon  which  the  action  was  brought  in  the 
account  of  his  debts,  and  his  proposal  was.  that  **  for  the  future,  payment  or 
compromise  of  such  debts  and  engagements,"  he  proposed  to  assign  aU  his 
estate  and  effects  to  trustees :  it  was  held,  not  to  be  ftufflcient  to  take  the 
case  out  of  the  statute,  as  not  showing  that  from  which  the  court  could 
infer  an  unconditional  promise,  or  a  promise  upon  a  condition  fulfilled. 
{Everett  v.  Robertton,  1  Ell.  &  Ell.  16.) 

A  mere  letter  of  licence  by  a  creditor  to  his  debtor  does  not  suspend  the 
operation  of  the  statute.  An  acknowledgment  to  take  a  case  out  of  the 
statute  must  be  made  to  the  creditor;  and  it  seems  that  one  to  his  agent  ia 
sufficient.     (Fuller  y.  Redman,  26  Beav.  614,  ante,  p.  196.) 

A  mere  acknowledgment  of  a  debt,  accompanied  with  a  proposal  to  pay 
part,  which  has  not  been  acceded  to,  is  not  sufficient  to  take  the  case  oat  of 
this  statute.  {Franeit  y.  Hawkeelep,  1  Ell.  &  EIL  1052;  5  Jar.,  N.  S.  1891 ; 
28  Law  J.,  Q.  B.  370 ;  7  W.  R.  599.) 

An  admission  of  a  debt  made  to  a  person,  who  at  the  same  time  signed  a 
paper  purporting  to  be  a  discharge  of  the  debt,  is  not  a  sufficient  acknow- 
ledgment of  the  debt  to  prevent  the  operation  of  the  Statute  of  Limiutions, 
though  the  discharge  was  inoperative  in  itself,  and  was  given  upon  a  con- 
sideration which  the  debtor  failed  to  observe.  {Ooate  v.  Goate,  1  H.  &  N. 
29.) 

The  acknowledgment  must  be  before  the  action  is  brought  (Bateman  ▼. 
Pindar,  8  Q.  B.  674.)  A  mere  acknowledgment,  thou^  it  may,  under 
circumstances,  amount  to  a  new  promise,  yet  if  it  does  not,  it  is  not  a 
sufficient  answer  to  the  Statute  of  Limitations.  (Fearn  v.  Lewie,  4  Moore 
&  P.  1  :  5L  C,  6  Bing.  349 ;  Sealee  v.  Jacob,  1 1  B.  Moore,  553 ;  iS*.  C,  8 
Bing.  628;  Ayton  v.  Bolt,  12  B.  Moore,  305  ;  S.  C,  4  Bing.  105.)  And 
therefore  a  letter  acknowledging  that  the  plaintiff*  made  a  demand,  but  not 
acknowledging  the  propriety  of  the  demand,  and  den3nng  all  liability  on 
the  defendant's  part  to  make  the  payment,  was  held  not  to  raise  an  im- 
plication of  a  promise  to  pay.     (Brigetoek  v.  Smith,  1  Cr.  &  Mees.  483.) 

In  Philipe  v.  Philipe,  (3  Hare,  281,  299,)  Wigram,  V.  C.,laid  down  the 
following  principle,  which  was  recently  quoted  by  WilHamt,  J.,  as  the  true 
one  (10  C.  B.,  N.  S.  749,  750):-— **The  legal  effect  of  an  acknowledgment  of 
a  debt,  barred  by  the  Statute  of  Limitations,  is  that  of  a  promise  to  pay  the 
old  debt,  and  for  this  purpose  the  old  debt  may  be  said  to  be  revived.  It  is 
revived  as  a  consideration  for  a  new  promise.  But  the  new  promise,  and 
not  the  old  debt,  is  the  measure  of  the  creditor's  right  If  a  debtor  simply 
acknowledges  an  old  debt,  the  law  implies  from  that  simple  acknowledg- 
ment a  promise  to  pay  it,  for  which  promise  the  old  debt  is  a  sufficient  con- 
sideration. But  if  the  debtor  promises  to  pay  the  old  debt  when  he  is  able, 
or  by  instalments,  or  in  two  years,  or  out  of  a  particular  fund,  the  creditor 
can  claim  nothing  more  than  the  promise  g^ves  him." 

A  letter  in  these  terms  was  held  not  to  contain  an  acknowledgment  from 
which  a  promise  to  pay  could  be  inferred : — "  I  have  received  a  letter  from 
Messrs.  P.  and  L.,  solicitors,  requesting  roe  to  pay  you  an  account  of 
40/.  9s.  6d.  I  have  no  wish  to  have  anything  to  do  with  the  lawyers,  much 
less  do  I  wish  to  deny  a  just  debt.  I  cannot,  however,  get  rid  of  the  notion 
that  my  account  with  you  was  settled  when  I  left  the  army.  But  as  you 
declare  it  was  not  settled,  I  am  willing  to  pay  vou  lOL  per  annum,  until  it 
is  liquidated.  Should  this  proposal  meet  with  your  approbation,  we  can 
make  arrangements  accordingly."  (Buckmaster  v.  Ruseell,  10  C.  B.,  N.  S. 
745;  8  Jur.,  N.  S.  155,  Exch.  Cham.) 

^  Where  a  written  promise  to  pay  a  debt  barred  by  the  Statute  of  Limita- 
tions has  been  lost  parol  evidence  of  the  contents  of  the  writing  is  admis- 
sible. (Haydon  v.  miUame,  7  Bin^.  163;  4  M.  &  P.  811.)  But  it  is 
doubtful  whether  the  date  of  the  written  acknowledgment  can  be  supplied 
by  oral  evidence.    {Edmunds  v.  Doumes,  4  Tyrw.  178  ;  2  Cr.  &  M.  459.) 

The  promise  given  in  evidence,  under  the  general  replication  to  the 
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Statute  of  Limitations,  must  be  consistent  with  the  promises  laid  in  the  9  Geo,  4,  e.  14. 

declaration,  and  consequently  evidence  of  a  conditional  promise  will  not  ■ 

support  an  abtolute  promise  in  the  declaration.  (  Tanner  v.  Smart,  6  B.  &  C. 
603 ;  5  D.  &  R.  649.)  For  where  an  action  is  brought  after  the  six  years, 
and  the  subsequent  acknowledgment  of  the  defendant  is  the  very  ground  of 
action,  the  plaintiff  must  take  it  altogether  as  he  finds  it,  and  cannot  use 
the  acknowledgment  without  annexing  the  qualification  also.  {Haydon  ▼• 
miUamt,  7  Bing.  168;  4  M.  &  P.  811.) 

It  was  ruled  by  Lord  Tenterdtn,  C.  J.,  that  one  executor  cannot  be  bound 
by  the  express  promise  of  another  executor,  even  if  he  binds  himself  in  his 
character  of  executor  ;  <  Tullock  v.  Dunn,  I  Ry.  &  M.  416 ;  Scholey  v.  Wal- 
ton, 12  Meea.  &  W.  510;)  although  in  other  cases  an  opinion  was  expressed 
by  the  court,  that  an  express  promise  made  by  one  executor  in  his  repre- 
sentative character  will  bind  the  remaining  executors  in  their  representa- 
tive character.  {Mkins  v.  Tredgold,  2  B.  &  C.  23 ;  3  D.  &  R.  200;  M^Culloek 
V.  Dawu,  9  D.  &  R.  40. )  Executors  who  pay  a  debt,  against  which  the 
Statute  of  Limitations  may  be  pleaded  as  a  legal  bar,  do  not  render  them- 
aelves  liable  over  to  the  persons  who  are  intei^sted  in  the  testator's  pro- 
perty.   (Hill  V.  Walker,  4  Kay  fir  J.  166,  169.) 

In  order  to  take  a  case  out  of  the  Statute  of  Limitations  by  a  part  pay-  Partpayment  of 
inent  it  must  appear,  in  the  first  place,  that  the  payment  was  made  on  principal  or  In- 
aocount  of  a  debt ;  secondly,  that  the  payment  was  made  on  account  of  the  ^'^^ 
debt  for  which  the  action  is  brought ;  and,  thirdly,  that  the  payment  was 
made  of  part  of  a  greater  debt,  because  the  principle  upon  which  a  part 
payment  takes  a  case  out  of  the  statute  is,  that  it  admits  a  greater  debt  to 
be  due  at  time  of  the  payment.  ( Tippets  v.  Heane,  I  C.  M.  &  R.  252. 
See  Wainman  v.  Kynman,  I  Exch.  R.  118.)  One  of  three  joint  makers  of  a 
promissory  note  became  insolvent  and  inserted  the  note  and  the  holder's 
name  in  his  schedule,  and  a  dividend  was  afterwards  paid  to  the  holder  by 
order  of  the  Insolvent  Court :  it  was  held  in  an  action  upon  the  note,  that 
such  was  not  aufficient  to  take  the  case  out  of  the  Statute  of  Limitations, 
either  as  against  the  other  makers  of  the  note  or  as  against  the  insolvent 
himself.  (Daviee  v.  Edwards,  7  Exch.  22;  21  Law  J.,  Exch.  4.)  The 
meaning  of  part  payment  of  the  principal  is  not  the  naked  fact  of  payment 
of  a  sum  of  money,  but  payment  of  a  smaller  on  account  of  a  ^ater  sum  due 
from  the  person  making  the  payment  to  him  to  whom  it  is  made,  which 
part  payment  implies  an  admission  of  such  greater  sum  being  then  due,  and 
a  promise  to  pay  it :  and  the  reason  why  the  effect  of  such  a  payment  is  not 
lessened  by  the  act  9  Geo.  4,  c.  14,  is,  that  it  is  not  a  mere  acknowledg- 
ment by  words,  but  it  is  coupled  with  a  fact.  (Waters  v.  Tompkins,  2  Cr. 
M.  &  R.  726.)  In  an  action  upon  a  promissory  note,  to  which  the  Statute 
of  Limitations  was  pleaded,  the  plaintiff  gave  evidence  that  the  defendant 
had  paid  5s,  on  account  of  the  note.  He  then  offered  to  prove  that  the 
defendant,  on  a  subsequent  occasion,  admitted  orally  that  he  had  made 
such  payment  on  the  above  account  It  was  held,  that  the  latter  evidence 
was  not  excluded  by  stat  9  Geo.  4,  c.  14,  s.  1.  (Beavan  v.  Oething,  3  Q.  B. 
740.)  Since  the  statute  9  Geo.  4,  c.  14,  the  payment  within  six  years  of 
interest  which  had  become  due  upon  a  note,  beyond  that  period,  has  been 
held  sufficient  to  take  the  case  out  of  the  Statute  of  Limitations,  where  the 
note  remained  in  the  hands  of  the  payee.  (Bealy  v.  Oreenslade,  2  Tyrw. 
121 ;  2  C.  &  J.  61 ;  1  Price,  P.  C.  144.)  So  also  was  payment  of  interest 
within  six  years,  by  one  of  the  several  makers  of  a  joint  and  several  pro- 
missory note.  (  Wyatt  v.  Hodson,  1  M.  &  Scott,  442 ;  8  Bing.  809.)  Pay- 
ment oif  interest  upon  a  promissory  note  payable  on  demand  will  take  a 
caae  out  of  the  statute,  although  there  be  no  independent  evidence  of  any 
demand  of  payment  of  the  note  having  been  made.  (Ban^ld  v.  TVipper,  7 
Exch.  27.)  Payment  of  interest,  within  six  years  of  action  brought,  on  a 
promissory  note  given  to  a  woman  before  marriage  to  her  husband  in  her 
lifetime,  was  held  an  answer  to  the  plea  of  the  Statute  of  Limitations  in  an 
action  by  her  administrator,  such  payment  being  considered  as  made  to  the 
husband  in  the  character  of  agent  to  his  wife,  and  not  to  have  reduced  the 
chose  in  aclum  into  possession.    (Hart  v.  Stephens,  6  Q.  B.  987.) 
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9  Geo,  4f  e,  14.      A.  gave  B.,  then  being  a  feme  sole,  a  promissory  note;  B.  died,  having 

married  C,  who  thereupon  arranged  with  A.  that  the  interest  on  die  note 

should  go  towards  the  maintenance  of  B.'s  child  then  under  the  care  of  A. 
In  1889,  A.  and  C.  settled  their  accounts ;  and  A.  indorsed  a  memorandum 
on  the  note,  that  all  the  interest  up  to  that  date  was  paid,  but  no  money 
passed.  In  1848,  the  child  died,  no  payments  on  either  side  having  been 
made  in  the  meantime.  In  1853,  C.  took  out  letters  of  administration  to 
B.,  and  brought  an  action  against  A.  to  recover  the  amount  of  the  note, 
alleging  a  promise  to  himself  as  administrator  after  the  death  of  B.  It  was 
hela  (dubitante  Parker  B.)  that  the  agreement  between  the  plaintiff  and 
the  defendant,  and  the  continued  acting  thereon  up  to  the  time  of  the  child's 
death,  constituted  a  payment  of  interest  within  this  section.  (  Badger  v.  Arek, 
10  Exch.  333  ;  24  L.  J.,  Exch.  19.) 

The  words  of  the  act,  that  "  nothing  herein  contained  shall  alter  or  take 
away  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever,"  can  never  mean  a  payment  made  by  a  stranger, 
and  without  authority,  but  payment  made  by  the  principal  debtor  or  any  one 
acting  by  his  authority.  (%inseU  v.  Bomor,  2  Bing.  N.  C.  245 ;  Howmm  v. 
Andrew,  1  Ir.  Ch.  R.  106.) 

In  an  action  against  a  husband  and  his  wife  upon  a  joint  and  several  pro- 
roissory  note  made  by  the  wife  before  coverture,  and  one  J.  A.,  a  promise 
was  alleged  to  have  been  made  by  the  wife  dmm  tola.  The  defendant 
pleaded  the  Statute  of  Limitations.  The  declaration  was  amended  after 
issue  by  inserting  an  allegation  of  a  subsequent  promise  by  the  husband. 
The  plaintiffs  proved  a  payment  of  interest  within  six  years  made  by  the 
wife  after  marriage  with  money  sent  by  J.  A.,  but  without  the  privity  or 
subsequent  ratification  of  the  husband :  it  was  held,  that  such  payment 
raised  no  promise,  either  by  the  husband  or  the  wife,  so  as  to  take  the  case 
out  of  the  Statute  of  Limitations,  inasmuch  as  the  wife  being  incapable  of 
making  any  promise  in  law,  express  or  implied  payment  by  her,  or  the 
other  joint  maker  of  the  note,  could  create  no  promise  on  her  part,  and  as 
such  payment  was  not  made  by  the  husband,  or  for  sny  consideration  affect- 
ing him  or  with  his  sanction,  it  raised  no  implied  promise  on  his  part. 
{Neve  V.  HoUandt,  18  Q.  B.  262.)  If  the  payment  had  been  made  by  the 
husband,  or  with  his  sanction,  the  declaration,  as  amended,  would  have  been 
bad  in  arrest  of  judgment,  as  the  wife  would  then  have  been  improperly 
joined  in  the  action.    (76.,  per  Lord  Campbellf  C.  J.) 

It  was  decided  that  a  verbal  acknowledgment  of  the  payment  of  part  of  a 
debt  within  six  years  was  not'  sufficient  within  the  stat.  9  Geo.  4,  c  14,  to 
take  the  case  out  of  the  Statute  of  Limitations  ;  as  the  previous  enactment 
roust  be  engrafted  upon  the  proviso  as  to  part  payment,  and  the  whole  must 
be  taken  together  and  the  payment  proved,  not  by  a  verbal  acknowledg- 
ment, but  by  evidence  of  the  actual  payment,  or  by  writing  such  as  the  act 
requires ;  and  being  so  proved  it  will  have  the  same  effect  as  it  had  before 
the  passing  of  the  acL  ( mUie  v.  Neumham,  8  Y.  &  J.  518.)  But  that  deci- 
sion is  now  overruled,  and  part  payment  of  principal  or  payment  of  interest 
on  account  of  a  debt  is  not  affected  by  the  9  Geo.  4,  c  14,  and  therefore  a 
parol  acknowledgment  of  payment  within  six  years  before  the  action  broti^ht 
will  take  the  case  out  of  the  statute.  {Cleavef.Jonee  (iHerror),6  Ezch. 
673.  Exch.  Cham. ;  15  Jur.  515 ;  20  L.  J.,  Exch.  238.) 

Evidence  of  verbal  admissions  in  1850  by  A.,  since  deceased,  that  he 
owed  a  debt  of  2,330^  to  B.'s  estate,  the  interest  of  which  he  had  arranged 
to  discharge  and  was  discharging  by  paying  two  annuities  bequeathed  by 
B.*8  will,  together  with  a  statement  in  an  affidavit  made  by  B.*s  executor  in 
1850,  which  was  inserted  in  the  draft  affidavit  from  the  dictation  of  A.  to  the 
effect  that  B.'s  executor  had  received  in  August,  1850,  from  A.  a  half-year's 
interest  on  2,300/.,  and  had  paid  the  same  annuities  the  same  half-year,  was 
held  sufficient  to  take  the  debt  of  2,300/.  out  of  the  statute.  {Edwards  v. 
Janet,  1  Kay  &  J.  534.) 

In  an  action  by  an  executor  of  the  payee  of  a  promissory  note  against  the 
maker  upon  a  promissory  note  more  than  six  years  overdue,  the  plaintiff,  in 
order  to  take  the  case  out  of  the  Statute  of  Limitations,  produced  a  book  in 


Digitized  by 


Google 


On  Simple  Contract  Debts.  301 

which  he  had  in  1844  and  1847  respectively,  at  the  request  of  the  testatrix,   9  Geo,  4,  e.  14. 

entered  two  payments  as  for  interest  due  upon  the  note,  which  she  told  him   — ^— — — 

she  had  received  from  the  defendant :  the  evidence  was  held  to  be  excluded 

by  the  third  section,  (ante,  p.  291,)  which  applies,  where  there  is  nothing  but 

an  indorsement.    (Bradley  v.  James,  IS  Q.  B.  822.)    An  indorsement  made, 

before  the  passing  of  this  act,  on  a  promissory  note  by  a  person  in  the  habit  of 

transacting  business  for  both  maker  and  payee,  of  interest  having  been  paid 

up  to  a  certain  day,  was  held  to  take  the  note  out  of  the  operation  of  the 

statute ;  and  where,  on  the  death  of  the  maker,  an  arrangement  was  come 

to  between  the  trustee  of  his  will  which  charged  his  land  with  his  debts,  and 

the  payee,  that  interest  should  not  be  payable  until  after  the  death  of  the 

latter:  it  was  held,  that  the  remedy  was  not  barred.    (Briggt  ▼.  Wilton,  17 

Beav.  830.)    In  assumpsit  on   a  promissory  note  bearing  interest,   proof 

that  the  defendant  bein^  sent  to  by  the  plaintiff  for  money,  paid  1/.,  and 

said,  "  this  pats  us  straight  for  the  last  year's  interest,  all  but  I85. :  some 

day  next  week  I  will  bring  that  up,"  is  sufficient  answer  to  a  plea  of  the 

Statute  of  Limitations,  no  evidence  being  given  of  any  other  debt  due  from 

the  defendant  to  the  plaintiff.    (Evans  v.  Davies,  4  Ad.  &  £11.  840 ;  3  Dowl. 

P.  C.  786;  1  Gale,  150.) 

A.  owed  B.  three  sums  on  three  promissory  notes,  dated  respectively  in 
1839,  1840,  1841.  In  1846,  B.  applied  for  interest,  and  A.  paia  61.  on  ac 
count  of  interest  generally,  and  a  tew  days  afterwards  B.,  without  the  know- 
ledge or  concurrence  of  A.,  made  a  memorandum  on  the  note  1841,  that 
the  payment  had  been  made  on  account  of  interest  thereon.  At  the  time 
of  tnis  payment,  two  of  the  notes  were  barred  by  the  statute :  it  was  held, 
upon  appeal  reversing  the  order  of  the  court  below,  that  the  payment  of  the 
interest  generally  could  not  be  referred  exclusively  to  the  two  notes  which 
were  barred,  but  must  be  referred  either  to  the  three  notes  or  to  the  one  not 
barred,  and  in  either  view  the  effect  of  the  payment  was  to  take  the  note  of 
1841  out  of  the  statute.  It  seems  that  the  appropriation  by  the  creditor, 
without  the  knowledge  or  consent  of  the  debtor,  will  not  per  se  furnish 
sufficient  ground  for  raising  against  the  debtor  a  new  promise  to  pav. 
Where  a  pajrment  is  made  by  a  debtor  on  account  generally,  the  court  will 
not  refer  it  to  a  debt  barred  by  the  statute  if  it  can  be  attributed  to  any  debt 
not  so  barred.  (Nath  ▼.  Hodgson,  25  Law  J.,  Chanc.  186 ;  1  Kay,  650 ;  23 
Law  J.,  Chanc.  780 ;  1  Jur.,  N.  S.  946 ;  see  Millt  v.  Fowkes,  5  Bing.  N.  S. 
455.) 

A  creditor  who  had  more  than  six  years  before  the  action  supplied  ship's 
stores  OD  seven  separate  occasions  to  the  debtor  amounting  in  the  aggregate 
to  more  than  300/.  within  six  years,  asked  his  debtor  for  money.  The 
debtor  answered,  that  he  had  not  looked  into  his  accounts  but  supposed  the 
balance  to  be  between  90/.  and  100/.,  but  he  had  not  cash.  Being  pressed 
he  accepted  a  draft  at  four  months  for  60/.,  which  he  did  taking  an  acknow- 
ledgment that  he  had  given  the  acceptance  on  account.  It  was  proved  by 
other  evidence  that  the  amount  unpaid  for  the  ship's  stores  was  95/.,  but 
die  different  accounts  were  never  balanced  or  ascertained  between  the 
creditor  and  debtor:  it  was  held,  that  the  evidence  of  the  giving  of 
the  acceptance  under  these  circumstances  was  evidence  to  go  to  the  jury 
c»f  a  payinent  on  account  of  all  the  debts  so  as  to  be  evidence  of  a  fresh 
promise  to  pay  what  was  due  sufficient  to  take  the  whole  out  of  the  sta- 
tute.  (Walkw  v.  Butler,  6  £1.  &  Bl.  506;  2  Jur.,  N.  S.  687;  25  L.  J., 
Q.  B.  877.) 

This  case  was  distinguished  from  Bum  v.  Boulton  (2  C.  B.  476)  and 
Naeh  v.  Hodgson  (supra),  in  each  of  which  cases  there  were  two  separate 
debts,  and  no  evidence  was  given  which  properly  applied  the  payment  to 
one  more  than  to  the  other,  therefore  there  was  no  such  unequivocal  ac- 
knowledgment of  the  debt  which  was  barred  as  to  take  it  out  of  the  opera- 
tion of  &e  statute.  But  in  this  case  there  was  only  one  debt  for  the  same 
sort  of  work,  whatever  was  done  or  said  was  with  reference  to  one  subject 
matter  of  demand.    (  Walker  v.  Butler,  supra,) 

A  parish  vestry  having  agreed  to  borrow  money  for  building  almshouses. 
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9  Geo,  4,  e.  14.  the  defendants  being  two  of  the  parish  officers  in  1880,  gave  to  the  testator 
who  advanced  the  money  a  promissory  note  signed  thus : — 


Joseph  Hugbe.  |   ch»rchw«den.  'i 
John^Ev.n.         |   Ovene*™  J 


Or  others  for  the  time 
being. 


Interest  on  this  note  had  been  regularly  paid  by  the  overseers  for  the  time 
being  up  to  1847,  and  had  been  by  them  debited  to  the  parish.  An  action 
was  brmight  upon  the  note,  and  the  Statute  of  Limitations  was  pleaded. 
The  jury  were  directed  to  find  a  verdict  for  the  defendants  on  the  Statute 
of  Limiutious  if  they  thought  that  the  payment  of  interest  was  not  made 
with  their  knowledge  or  authority.  On  a  rule  for  a  new  trial  on  the  ground 
of  a  misdirection :  it  was  held,  that  the  form  of  the  note  made  the  existing 
parish  officers  the  agents  of  the  defendants  for  the  payment  of  the  interest 
on  the  note,  and  therefore  that  the  judge  was  wrong  in  withdrawing  the 
form  of  the  note  from  the  consideration  of  the  jury,  and  stating  that  the 
question  was  whether  the  interest  had  been  paid  with  the  authority  or  know- 
ledge of  the  defendants.    (Jonet  v.  Evans,  19  L.  J.,  Exch.  20a) 

Between  Midsummer,  1845,  and  Lady-day,  1854,  the  guardians  of  the 
Wycombe  Union  made  pajrments  by  way  of  relief  to  non-settled  paupers  of 
the  Eton  Union.  The  only  authority  for  these  paymena  were  letters  wriuen 
in  1847, 1849  and  1850,  in  which  the  guardians  of  the  Eton  Union  requested 
the  guardians  of  the  Wycombe  Union  to  make  weekly  payments  to  certain 
paupers.  One  of  these  letters  stated  diat  the  money  would  be  repaid 
quarterly,  and  another  stated  that  if  they  would  furnish  an  account  at  the 
end  of  each  quarter  they  would  be  repaid.  In  Julyi  I860,  the  guardians  of 
the  Wycombe  Union  sent  to  the  gruardians  of  the  Eton  Union  an  account  in 
which  they  claimed  a  balance  (after  giving  credit  for  a  payment  made  in 
November,  1849)  for  relief  on  non-settled  paupers  of  the  Eton  Union  from 
Lady-day,  1845,  to  Lady- day,  1847,  and  from  Lady-day,  1849,  to  Lady-day, 
1850.  No  previous  account  had  been  sent  in  or  claim  made  in  respect 
thereof:  it  was  held,  that  the  payment  not  being  generally  on  account  did 
not  take  the  case  out  of  the  Statute  of  Limitations.  Pollock,  C.  B.,  said : — 
**  The  Statute  of  Limitations  applied  to  a  large  part  of  the  demand,  and  the 
payment  which  had  been  made  did  not  take  the  case  out  of  the  Statute  of 
Limitations,  for  it  was  made  in  respect  of  particular  and  specific  trans- 
actions, and  was  not  like  the  case  of  a  merchant's  or  tradesman's  accounts, 
where  the  payndent  is  made  in  respect  of  the  entire  demand.  Then  as  to 
the  items  within  six  years,  all  the  documents  are  coupled  with  a  very  rea- 
sonable condition  which  had  not  been  complied  with."  {fVffcombe  Union 
{Guardians)  v.  Eton  Union  {Guardians),  1  U  &  N.  687  ;  26  L.  J.,  M.  C.  97. 

One  of  three  joint  makers  of  a  promissory  note  became  insolvent,  and 
inserted  the  note  and  the  holder's  name  in  his  schedule,  and  a  dividend 
was  afterwards  paid  to  the  holder  by  order  pf  the  Insolvent  Debtors'  Court 
in  respect  of  the  note :  it  was  held,  in  an  action  upon  the  note,  that  such 
payment  was  not  sufficient  to  take  the  case  out  of  the  Sutute  of  Limitations 
either  as  against  the  other  makers  of  the  note  or  as  against  the  insolvent 
himself.  The  payment  was  not  an  admission  that  the  debt  was  due,  but  it 
was  merely  a  payment  made  by  a  permission  granted  to  the  assignee,  and 
confirmed  by  the  court  to  distribute  the  insolvent's  assets  among  his  cre- 
ditors. {Dames  v.  EdwardSy  7  Exch.  22;  21  L.  J.,  Exch.  4;  15  Jur. 
1014.) 

If  an  equitable  mortgagee  enters  into  the  receipt  of  the  rents  of  the  mort- 
gaged estate,  such  receipt  is  primd  facie  a  payment  within  the  meaning  of 
the  proviso  in  the  stat.  9  Geo.  4,  c.  14,  s.  1.  {Brocklehurst  v.  Jessop,  7  Sim. 
438.)  Anything  received  upon  an  agreement,  in  reduction  of  a  debt,  is  a 
payment  within  9  Geo.  4,c  14,  s.  1,  sufficient  to  take  the  debt  out  of  the 
Statute  of  Limitations.  {Hooper  v.  Stephens,  4  Ad.  &  Ell.  71 ;  7  C.  &  P. 
260;  Hart  v.  Nash,  2  Cr.  M.  &  R.  337.)  If  the  parties  to  a  bill  of  ex- 
change agree  that  goods  shall  be  supplied  in  part  payment,  and  they  are 
supplied  and  taken  accordingly,  that  is  part  payment  so  as  to  prevent  the 
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operation  of  the  Statute  of  LiroitatioDB.    {Hart  v.  Ntuh,  2  Cr.  M.  &  R.  887.)  9  Geo.  4,  e.  14. 

Jo  order  to  make  a  delivery  of  goods  within  six  years  operative  in  taking  a  

case  out  of  the  statute,  there  must  be  some  evidence  of  an  agreement  that 
such  delivery  shall  be  deemed  equivalent  to  payment  {Cotttun  v.  Partridge, 
4  Scott,  N.  R.  819.) 

A  letter,  the  fair  effect  of  which  is  that  the  writer  is  not  certain  whether 
the  debt  is  owing,  and  will  have  the  matter  examined  into,  is  not  a  sufficient 
acknowledgment  in  writing  to  take  the  case  out  of  the  statute,  notwith- 
standing that  it  contains  expressions  of  regret  that  the  debt  should  have 
been  so  long  unpaid.  ( CoUinsan  v.  Margetson,  27  L.  J.,  Exch.  805.)  But  a 
letter,  not  in  itself  sufficient  to  bar  the  statute,  may  be  left,  vrith  other  evi* 
dence,  to  the  jury  upon  the  question  whether  there  have  been  payments  or 
deliveries  of  goods  in  part  satisfaction  of  the  debt  within  the  six  years.  It 
will  be  a  question  for  the  jury  whether  the  payments  or  deliveries  of  goods 
were  made  and  received  on  account  of  the  particular  debt  su^d  for.    (lb.) 

The  following  letter,  addressed  by  the  defendant  to  the  plaintiff  within 
six  years,  respecting  a  debt  otherwise  barred  by  the  Statute  of  Limitations, 
was  held  (on  appeal)  not  a  sufficient  acknowledgment  to  take  the  case  out 
of  the  statute : — "  I  am  surprised  at  receiving  a  letter  from  H.  (the  plaintifi''s 
attorney)  this  morning  for  the  recovery  of  your  debt.  I  must  candidly  tell 
you  once  for  all,  I  never  shall  be  able  to  pay  you  in  cash,  but  you  may  have 
any  of  the  goods  we  have  at  the  Pantechnicon  by  paying  the  expenses  in- 
curred thereon,  without  which  they  cannot  be  taken  out,  as  before  agreed 
when  Mr.  F.  (one  of  the  plaintiffs)  was  in  town."  (CawUy  v.  Fumellf  12 
C.  B.  291 ;  15  Jur.  908 ;  20  Law  J..  C.  P.  197.) 

The  foUowinff  letter,  written  by  the  debtor  in  answer  to  an  application  for 
payment  of  a  debt,  was  held  to  be  insufficient:—"  I  do  not  wish  to  avail 
myself  of  the  Statute  of  Limitations  to  refuse  payment  of  the  debt  I  have 
not  the  means  of  payment,  and  must  crave  a  continuance  of  your  indulgence. 
My  situation  as  a  clerk  does  not  afford  me  the  means  of  laying  by  a  shilling ; 
but  in  time  I  may  reap  the  benefit  of  my  services  in  an  augmentation  of 
salary,  that  may  enable  me  to  propose  some  satisfactory  arrangement  I  am 
much  obliged  to  you  for  vour  forbearance.**  (Rackham  v.  Marriott,  2  H,  8e 
N.  196 ;  8  Jur.,  N.  8.  495 ;  26  L.  J.,  Exch.  315  ;  1  U.  &  N.  284;  2  Jur., 
N.  S.  619 ;  25  L.  J.,  Exch.  824.) 

P.,  bein^  indebted  to  the  executors  of  C.  in  1,100/.,  to  which  A.  was  bene- 
ficially entitled,  sent  a  letter  to  A.,  as  follows : — **  I  have  sent  you  a  note  for 
the  money  due  to  you,  which  your  mother  left  for  you."  Inclosed  in  this 
letter  was  a  promissory  note  on  a  receipt  stamp  for  1,100/.,  and  4/.  per  cent. 
interest.  At  the  time  of  this  letter  and  note  being  sent  the  debt  was  barred 
by  the  statute :  it  was  held,  that  there  was  not  sufficient  acknowledgment  by 
P.  without  referring  to  the  note  to  see  what  was  the  promise  made,  and  that 
this  could  not  be  done  for  want  of  a  proper  stamp.  (Parmiter  v.  Parmiter, 
80  L.  J.,  Chanc.  508.) 

Since  9  Geo.  4,  c.  14,  there  must  be  part  payment  in  cash,  or  what  it 
equivalent  to  it,  to  take  a  case  out  of  the  Statute  of  Limitations.  A.  occu- 
pied a  house  and  land  under  B.  at  the  rent  of  16/.  a-year,  and  A.,  at  B.*s 
request,  entered  into  his  employment  as  a  farming  biailiff,  and  to  perform 
other  services,  in  the  place  of  another  person,  who  had  been  employed  by 
B.  and  had  paid  I2s.  a- week.  A.  continued  in  B.'s  service  for  more  than 
twelve  years,  but  there  was  no  payment  of  rent  on  the  one  hand,  or  of  wagei 
on  the  other.  In  an  action  brought  by  A.  to  recover  wages  for  twelve  years, 
deducting  the  rent :  it  was  held,  that  this  was  not  such  an  open  account  as 
would  take  the  case  out  of  the  Statute  of  Limitations  since  the  9  Geo.  4,  c.  14, 
but  that  there  must  be  a  part  payment  in  cash,  or  what  is  equivalent  to  it, 
to  have  that  effect    (  mUiame  v.  Griffitlu,  2  Cr.,  M.  &  R.  45.) 

Where  a  bill  of  exchange  has  been  so  delivered  in  payment  on  account  of 
m  debt  as  to  raise  an  implication  of  a  promise  to  pay  the  balance,  the  Statute 
of  Limitations  is  answered,  as  from  the  time  of  such  delivery,  whatever 
afterwards  becomes  of  the  bill,  the  promise  implied  from  such  delivery  not 
being  within  the  meaning  of  stat  9  Geo.  4,  c.  14,  s.  1,  "an  acknowledgment 
or  promise  by  words  only,'*  and  the  word  **  payment"  in  the  proviso  in  that 
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304  Limitation  of  Actions  and  Suits, 

9  Gep.  4^  e.  14.  Becdon  being  used  iu  the  popular  sense,  so  as  to  include  a  giving  and  taking 

of  a  negotiable  instrument  on  account  of  a  debt  as  well  as  a  giving  and  taking 

of  it  in  satisfaction  of  the  debt.  {Turney  v.  DodweU,  3  £11.  &  BL  1S6 ;  18 
Jur.  187;  23  L.  J.,Q.  B.  187.) 

The  defendant,  in  1840,  gave  S.  for  value  his  acceptance  in  blank  on  a  5«. 
stamp.  S.,  in  1852,  and  as  the  jury  found  not  within  a  reasonable  time, 
filled  in  his  own  name  as  drawer  for  200/.  at  five  months.  The  defendant 
being  sued  on  the  hill  bv  an  innocent  indorsee  for  value,  pleaded  the  Statute 
of  Limiutions :  it  was  held,  that  the  statute  ran  from  the  time  the  bill  be- 
came due  as  filled  up,  and  not  from  the  time  it  would  have  become  due  if 
completed  when  it  was  accepted  in  blank,  and  that  the  plaintiff  was  entitled 
to  recover.    (Montague  v.  Perkhu,  17  Jur.  557 ;  22  L.  J.,  C.  P.  187.) 

Where  a  debtor  diraws  a  bill  of  exchange,  to  be  applied  in  part  payment 
of  the  debt,  and  the  bill  is  paid  when  due,  by  the  drawee  to  the  creditor,  it 
operates  as  a  part  payment  to  defeat  the  Statute  of  Limitations,  only  firom 
the  time  of  the  delivery  of  the  bill  by  the  debtor,  not  firom  the  time  of  its 
payment.    (Irving  v.  Feitch,  3  Mees.  &  W.  90.) 

A  promissory  note  being  griven  by  A.  and  a  surety  to  a  banker,  and  a 
contemporaneous  memorandum  of  an  agreement  showing  the  note  to  be 
given  as  a  security  for  the  banking  account  to  be  kept  by  A.  with  the  bank : 
it  was  held,  that  the  Sutute  of  Limitations  did  not  run  from  the  time  when 
A.  became  indebted  to  the  bank,  but  from  the  time  when  the  balance  was 
struck.  (Hartland  v.  Juket,  9  Jur.,  N.  S.  180  ;  32  Law  J.,  Exch.  162.)  If 
a  bond  with  a  penalty  were  given  to  secure  a  duty  which  is  to  be  performed 
during  a  period  of  twelve  years,  the  bond  would  be  forfeited  by  a  delin- 
quency in  the  first  year,  but  the  obligee  might  elect  not  to  act  on  it  until 
the  delinquency  in  the  twelfth  year.    ( Per  Bramwell,  B.,  7  L.  T.,  N.  S.  792.) 

A  witness,  who  said  he  settled  all  kinds  of  accounts  for  the  defendant, 
admitted  that  an  account  containing  a  memorandum  of  a  payment  on  the 
part  of  the  defendant  was  in  his  own  handwriting,  but  said  he  could  not 
recollect  the  fact  of  payment :  it  was  held,  nevertheless,  that  there  was  suffi- 
cient evidence  to  go  to  the  Jury,  as  to  the  fact  of  payment  to  take  the  case 
out  of  the  Statute  of  Limitations.  (  Trentham  v.  DeveriU,  3  Bing.  N.  C.  397 ; 
4  Scott,  128.)  The  defendant  was  indebted  to  the  plaintiffs  in  a  balance  of 
2,245/.,  for  which  thev  held  his  overdue  promissory  note.  In  1827,  the 
plaintiffs  and  the  defendant  agreed  that  the  defendant  should  pay  the 
iMilance  as  follows :  245/.  iu  cash,  and  the  remainder  by  annual  payments 
of  300/.  a-year  out  of  his  salary  as  a  consul  abroad,  and  by  the  proceeds  of 
certain  wines  consigned  by  him  to  India;  and  that  the  plaintiffs  should  hold 
his  promissory  note  as  a  security  for  the  payment  of  the  amount  The  245/. 
was  paid,  and  the  300t  was  also  duly  paid  in  1828  and  1829,  but  the  de- 
fendant made  defoult  in  payment  of  it  in  September,  4880 :  it  was  held, 
that  the  plaintiffs  were  entitled,  at  any  time  within  six  years  fix>m  Septem- 
ber, 1830,  to  sue  the  defendant  on  the  promissory  note,  or  for  the  balance 
remaining  due,  on  a  count  upon  an  account  stated.  (Irmng  v.  Feitck,  3 
Mees.  &W.  90.) 

In  an  action  for  money  lent  the  defendant  pleaded  the  Statute  of  Limita- 
tions, and  at  the  trial  the  plaintiff  proved  the  transmission  of  the  money  to  the 
defendant,  and  the  payment  by  him  of  a  half-yearly  sum  for  interest  up  to  a 
certain  time,  and  produced  an  answer  to  a  bill  in  chancery,  in  whicn  the 
defendant  admitted  having  paid  the  sAne  half-yearly  sum  within  six  years, 
but  asserted  that  it  was  paid  by  way  of  annuity  and  not  of  interest.  Assum- 
ing tliat  an  acknowledgment  of  a  payment  must  be  in  writing,  and  signed, 
ui^er  the  9  Geo.  4,  c.  14,  s.  1,  in  order  to  bar  the  operation  of  the  Statute 
of  Limiutions :  it  was  held,  that  the  evidence  for  the  plaintiff  was  sufficient 
to  go  to  the  jury ;  that  the  construction  of  the  admission  in  the  answer  was 
for  the  court ;  and  that  the  whole  of  it  should  have  been  left  to  the  jury, 
but  that  they  might  believe  the  (act  of  the  payments  having  been  made  half- 
yearly,  but  reject  the  residue,  and  infer  from  the  other  evidence  that  the 
paymenu  were  really  made  in  respect  of  interest  (BaUdcm  v.  WdUmtt  1 
Exch.  R.  617;  17  L.  J.,  Exch.  Cham.  357.)  Words  used  at  the  time  of 
making  a  payment  qualify  it,  but  it  is  for  the  jury  to  judge  of  the  truth  of 
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a  statement  accompanying  the  admission  of  a  previous  payment.    (lb.    See  9  Geo,  4,  c,  14. 
TrmUham  v.  DeverilU  8  Bing.  N.  C.  397.)  

A  parish  vestry  having  resolved  to  borrow  money  for  the  purpose  of 
building  almshouses,  the  money  was  in  1830  advanced  by  the  plaintiff  upon 
the  security  of  a  promissory  note  payable  to  him  or  bearer  on  demand  with 
interest,  and  signed  by  the  defendant  thus :  '*  I.  H.,  churchwarden,  J.  E., 
overseer,  or  othertfor  the  time  being."  The  interest  had  been  regularly  paid 
by  the  overseer  for  the  time  being  up  to  1847>  but  the  defendants  had  never 
paid  the  interest,  or  in  express  terms  authorized  the  parish  officers  to  pay  it 
for  them.  The  defendants  having  pleaded  the  Statute  of  Limitations  to  an 
action  on  the  note:  it  was  held,  that  it  was  a  question  for  the  jury,  whether 
by  the  form  of  the  note  the  defendants  had  not  constituted  the  parish  officers 
for  the  time  being  their  agents  for  the  payment  of  interest,  so  as  to  take  the 
case  out  of  the  statute.  {Jones  v.  Hughes,  5  Exch.  104.  See  Rew  v.  Pettet, 
1  Ad.  &  £.  196.) 

The  Stat  9  Geo.  4,  c.  14,  does  not  apply  to  the  fact  of  an  account  stated,  Payment  by 
where  there  are  items  on  both  sides ;  but  the  going  through  an  account  with  •eitlem«nt  of 
items  on  both  sides  and  striking  a  balance  converts  the  set-off  into  payments, 
{Ashby  V.  James,  11  Mees.  &  W.  342,  recognized  in  Worthington  v.  Grims* 
ditch,  7  Q.  B.  484;  Clark  v.  Alexander,  8  Scott,  N.  R.  165;  Bodger  v.  Arch, 
10  Exch.  333;  Amos  v.  Smith,  1  H.  &  Colt.  238.)  The  going  through  an 
account  where  there  are  items  on  one  side  only  does  not  alter  the  situation 
of  the  parties  at  all  or  constitute  a  new  consideration.  {lb.  Smith  v.  Forty ^ 
4  Car.  fit  P.  126 ;  Jones  v.  Rider,  4  Mees.  &  W.  32 ;  Mills  v.  Fowkes,  5  Bing; 
14.  C.  455;  7  Scott,  444.)  To  an  action  by  the  payee  of  a  promissory  note 
for  3002.  against  the  defendants,  as  surviving  executors  of  William  P.,  the 
maker,  the  plaintiff,  to  take  the  case  out  of  the  Statute  of  Limitations, 
proved  that  he  had  been  supplied  by  Joseph  P.,  the  deceased  executor,  with 
malt  and  other  articles,  and  he  put  in  evidence  an  account  between  them, 
aigned  as  follows:  "Settled,  Joseph  P.;"  on  one  side  of  which  the  plaintiff 
was  charged  with  various  quantities  of  malt,  and  on  the  other  side  had  credit 
for  payments,  there  being,  amongst  others,  the  following  item :  **  To  one 
year's  interest,  15/. :"  it  was  held,  that  the  settlement  of  the  account  was 
evidence  of  payment  of  the  15/.  by  Joseph  P.,  but  not  in  his  representative 
character.    [Scholey  v.  Waltony  12  Mees.  &  W.  510.) 

Where  two  parties  meet  and  state  an  account,  and  in  order  to  render  it 
binding,  each  admits  that  the  other  has  a  set-off  against  him,  the  courts 
consider  the  parties  to  be  upon  the  same  footing  as  if  the  debt  due  from 
each  were  paid  to  the  other,  when  instead  of  going  through  that  process, 
they  set  off  the  one  against  the  other. 

The  renewal  of  former  promissory  notes  by  a  debtor  cannot  be  considered 
as  a  promise  rendering  a  party  liable  to  pay  original  debts,  where  all  that 
can  he  inferred  from  giving  fresh  notes  is  that  the  party  intended  to  give  a 
fresh  security  limited  to  the  liability  on  the  new  notes,  without  any  intention 
on  his  part  to  renew  his  liability  on  the  original  demand.  {Foster  v.  Dawber, 
6  Exch.  839;  20  L.  J.,  Exch.  385. 

A  testator  died  in  1829»  part  of  his  assets  consisted  of  a  promissory  note 
for  100/.  of  five  persons.  AH  interest  on  it  was  paid  down  to  1837,  but  by 
whom  did  not  appear.  In  1837,  the  executor  took  the  note  of  one  of  the 
Bve  for  the  100/.,  and  interest  was  paid  until  1842.  Subsequently  nothing' 
was  done,  and  the  debt  became  barred  by  the  statute :  it  was  held,  that  the 
second  note  must  be  treated  as  a  new  security  given  for  payment  of  the  old 
debt,  and  the  executor  was  charged  with  the  100/.  {Sparkes  v.  Restall,  22 
Beav.  587.  Where  there  was  an  open  account  between  R.  and  H.,  which 
extended  from  1834  to  within  a  short  time  of  H.'s  death  in  1847,  and  in 
1845,  H.  signed  a  memorandum  as  follows:  "  It  is  agreed  that  Mr.  H.  in  his 
general  account  shall  give  credit  to  Dr.  H.  for  174/.,  being  for  bricks  de- 
livered to  the  trustees  of  Y.  P.  chapel  in  1834:"  it  was  held,  reversing  the 
decision  of  Sir  /.  Stuart,  V.  C,  that  this  was  not  such  an  acknowledgment 
as  to  take  ^he  general  account  out  of  the  Statute  of  Limitations,  and  that 
the  delivery  of  the  bricks  could  not  be  treated  as  a  part  payment,  so  as  to 
have  that  effect.  (Hughes  v.  Paramore,  1  Jur.,  N.  S.  1101;  24  Law  J., 
Chanc  681— L.  J.    See  ante,  pp.  302, 303.) 

8.  X 
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306  Limitation  of  Actions  and  Suits, 

9  Geo,  4,  c.  14.       An  account  stated  between  the  defendant,  a  part  owner  and  ship's  husband, 

and  his  co-owners,  in  which  the  items  of  the  plaintiff's  account  for  work 

done  and  money  advanced  are  included  is  not  such  an  acknowledgment  as 
will  take  the  case  out  of  the  operation  of  the  Statute  of  Limitations.  The 
circumstance  of  there  being  no  ascertained  or  adjusted  debt  till  within  six 
years  will  not  delay  the  operation  of  the  statute.  {Nash  ▼.  Hill,  1  F.  &  F. 
198.) 
CsM  of  Joint  It  has  been  decided,  where  a  joint  contract  is  severed  by  the  death  of  one 

contractors.  ^f  ^^  contractors,  nothing  can  be  done  by  the  personal  representatives 

of  the  other  to  take  the  debt  out  of  the  statute  as  against  the  survivor ;  as 
where,  after  the  death  of  one  maker  of  a  joint  and  several  promissory  note, 
signed  by  two,  a  payment  upon  it  by  the  executor  of  the  deceased  party  will 
not  take  the  debt  out  of  the  Statute  of  Limitations  as  against  the  survivor. 
{Slater  v.  Lawton,  1  B.  &  Ad.  396 ;  2  B.  &  C.  25 ;  8  B.  &  C.  96.)  The 
principle  of  this  decision  is,  that  one  party  cannot  be  bound  by  the  ad- 
missions of  another,  except  in  cases  of  continuing  joint  contract  Pajrment 
of  interest  by  one  of  the  makers  of  a  joint  and  several  promissory  note,  though 
made  more  than  six  years  afler  it  became  due,  is  sufficient  to  take  the  case 
out  of  the  Statute  of  Limitations  as  against  the  other  maker,  although  such 
payment  was  made  after  the  statute  had  run.  (  Channell  v.  DUchburny  5  M. 
&  Wels.  494;  Goddard  v.  Ingram,  S  Q.  B.  889.  See  Mkint  v.  Tredgold,  2 
B.  &  C.  23 ;  3  Dowl.  &  R.  200 ;  Slater  v.  Lowsoh,  1  B.  &  Ad.  396 ;  Bmrleigh 
V.  Stott,  8  B.  &  C.  36;  2  M.  &  Ry.  93;  Whiteomh  v.  Whiting,  Dougl.  652; 
Mundertton  v.  Robertson,  4  Man.  &  R.  140.  See  cases  cited  5  M.  &  W. 
498,  n.)  The  correctness  of  the  above  decision  in  Channell  v.  Ditchbwrn  is 
questioned  in  Stor^  on  Partnership,  324,  n.  If  a  debtor.  A.,  give  as 
security  a  note  of  himself  and  another,  B.,  a  payment  on  behalf  of  B..  after 
the  statute  has  begun  to  run,  revives  the  debt  as  against  A.  {Ex  parte 
Woodman,  3  Mont.  &  A.  609.  See  lb.  613.)  After  the  death  of  one  of  two 
partners,  the  survivor  cannot  set  up  the  Statute  of  Limitations  as  a  bar  to  a 
demand  against  the  assets  of  the  deceased.  It  seems  questionable  whether 
the  deceased's  representatives  can  set  up  the  statute  so  long  as  the  survivor 
continues  liable  to  the  payment  of  the  debt,  and  the  deceased's  estate  is 
consequently  liable  to  be  called  upon  by  the  survivor  for  contribution. 
(  Winter  v.  Innes^  4  M.  &  Cr.  101,  111.  See  Braithwaite  v.  BHtmn,  1  Keen, 
206,  221.) 

Where  the  party  making  the  payment  holds  two  perfectly  different 
characters,  (as  if  he  is  debtor  in  his  individual  character,  and  debtor  also  as 
executor,)  the  courts  will  look  to  the  character  in  which  he  made  the  pay- 
ment ;  but  in  these  cases,  although  the  person  is  the  same,  the  characters 
which  he  fills,  and  the  rights  and  liabilities  incident  to  those  characters,  are 
in  law  wholly  different. 

A.  deposited  moneys  with  B.,  C.  and  D.,  who  were  bankers  in  partner- 
ship, and  received  from  them  notes,  in  which  they  promised  to  pay  him  the 
amount  three  months  after  sight  with  interest.  B.  died  in  March,  1837, 
having  appointed  C.  and  another  his  executors.  C.  and  D.  continued  the 
banking  businiess  in  the  same  name  until  1842,  and  interest  was  regularly 
paid  on  the  notes  by  the  firm  until  that  time,  the  payment  being  indorsed 
upon  the  notes  and  signed  by  one  of  the  partners  or  their  clerk.  In  De- 
cember, 1 843,  the  executors  of  A.  filed  their  bill  against  the  executors  of  B. 
and  the  devisees  under  his  will,  for  the  payment  of  the  amount  of  the  notes 
out  of  the  personal  or  real  estate  of  B.  It  was  held,  that  the  act  of  the  sur- 
viving partners  of  B.  had  not  the  effect  of  taking  the  debt  upon  the  notes 
out  of  the  operation  of  the  Statute  of  Limitations  as  against  the  real  or  per- 
sonal estate  of  the  deceased  partner.  ( Way  v.  Bassett,  5  Hare,  55 ;  15  Law 
J.,  N.  S.  1 ;  Fordham  v.  Wallis,  10  Hare,  225 ;  Seholey  v.  Walton,  12  Mees. 
&  W.  512.)  Whether  a  written  acknowledgment  made  and  signed  by  one 
of  several  partners  stands  upon  a  different  footing  from  a  written  acloiow- 
ledgment  by  one  of  several  joint  contractors,  was  adverted  to,  but  not 
decided,  in  Clerk  v.  Alexander,  8  Scott,  N.  R.  163. 

The  testator  devised  certain  estates  to  trustees  for  the  payment  of  hit 
debts,  and  appointed  the  same  trustees  his  executors,  and  devised  other 
estates  in  various  portions,  some  of  the  same  to  trustees  for  the  separate  use 
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of  married  women  for  life,  with  remainders  over,  others  to  devisees  in  fee,   9  Geo,  4,  e,  14. 

and  others  to  devisees  for  life,  with  remainders  over  in  tail,  and  of  some  of  

which  estates  the  testator  created  terms  for  raising  specific  sums  of  monev, 
and  others  he  charged  with  legacies  and  annuities.  The  testator  died  in 
January,  1843.  On  a  bill  filed  in  August,  1849,  bv  a  payee  of  a  promissory 
note  made  by  the  testator  (on  which  it  was  proved  that  mterest  had  been  paid 
by  the  executor  up  to  1847  )f  for  payment  of  the  note  out  of  the  real  as  well 
as  personal  esute  against  the  executors  and  trustees,  some  of  whom  were 
insolvent,  against  the  residuary  legatees  who  had  received  payment  on 
account  of  Uieir  residuary  shares,  and  against  the  parties  beneficially  in* 
terested  in  the  real  estate,  of  whom  some  set  up  the  Statute  of  Limitations 
in  bar  of  the  demand,  some  omitted  to  do  so,  and  others  were  out  of  the 
jurisdiction :  it  was  held,  that  payment  of  interest  is  an  acknowledgment 
of  a  debt,  and  upon  a  general  acknowledgment  of  a  debt,  where  nothing  is 
said  to  prevent  it,  a  general  promise  to  pay  is  to  be  implied,  and  such  an 
acknowledgment  made  bv  a  party  filling  the  two  characters  of  beneficial 
devisee  and  executor,  will  be  attributed  to  both  characters  and  not  to  one 
only,  for  the  moral  obligation  does  not  attach  more  to  one  character  than  to 
the  other.  But  it  is  otherwise  where  the  characters  held  by  the  party  are 
entirely  distinct,  as  where  he  is  personally  liable  as  debtor,  or  is  answerable 
also  in  the  character  of  executor  or  trustee  of  another,  for  he  then  represents 
two  persons,  and  the  question  in  such  a  case  is  by  whom  the  promise  is 
made  and  not  what  is  its  extent  or  effect ;  (see  Tanner  v.  Smarts  6  B.  &  C.  603, 
609;  jitkins  v.  TredgM,  2  B.  &  C.  23;  Way  v.  Battett,  6  Hare,  55;)  that 
the  payment  of  interest  of  a  debt  of  the  testator  by  his  executor,  they  being 
also  trustees  of  his  real  esute,  not  subjected  by  the  will  to  debts,  did  not 
necessarily  keep  the  debt  alive  as  against  such  real  estate,  for  although  the 
executors  and  trustees  were  the  same  persons,  they  filled  different  charac- 
ters, and  where  the  payments  were  made  bv  them  in  the  character  of  exe- 
cutcvs  only,  the  real  estate  was  not  affected  by  it.  (Fordham  v.  WallU,  10 
Hare,  217  ;  17  Jur.  228;  22  Law  J.,  Ch.  548.) 

It  was  also  held,  that  the  creditor  was  entitled  to  a  decree  as  against  the 
parties  beneficially  interested  in  the  real  estate,  who  had  omitted  to  claim 
the  benefit  of  the  Statute  of  Limitations.  That  the  heir  or  devisees  of  the 
real  estate  of  a  testator  might  themselves  take  proceedings  for  securing  the 
due  application  of  the  personal  estate  in  the  payment  of  debts  and  in 
exoneration  of  the  real  estate,  and  that  they  cannot,  therefore,  after  a  lapse 
of  time  successfullv  resist  the  claim  of  a  creditor  as  against  the  real  estate 
on  the  ground  of  his  laches  in  not  suing  earlier  for  the  recovery  of  the  debt. 
That  the  demand  of  a  simple  contract  creditor  as  against  the  real  estate  of 
the  testator,  which  would  otherwise  be  barred  by  the  Statute  of  Limitations, 
vras  not  kept  alive  so  as  to  preclude  the  operation  of  the  statute  by  the  effect 
of  any  right  which  might  exist  or  might  have  existed  among  the  parties  to 
have  the  assets  of  the  testator  marshalled.  That  payment  by  executors  to 
residuary  legatees  whilst  the  debts  of  the  testator  remained  unpaid  was  a 
breach  of  trust,  and  that  the  debts  having  been  kept  alive  against  the  exe- 
cutors, the  statute  was  no  bfur  to  the  ckim  of  the  creditor  as  against  the 
residuary  legatees  to  the  extent  of  their  interest  in  the  residue,  and  they 
roust  thererore  refund  the  monies  Uiey  had  received  on  account  of  the 
estate.     {lb,) 

Jt  seems  that  parties  who  being  joint  and  several  debtors  had  availed 
themselves  of  the  statute,  and  have  been  held  liable  to  debts  which  the 
statute  would  have  barred,  cannot  insist  upon  contribution  from  other  joint 
and  several  debtors  who  have  protected  themselves  by  setting  up  the  statute 
from  their  liability  in  respect  of  the  same  debts.  But  whatever  the  right  to 
such  contribution  may  be,  it  does  not  entitle  the  creditor  to  insist  upon 
its  application  as  against  the  debtors  who  have  so  protected  themselves. 
{lb.) 

Indebitatus  assumpsit  against  J.  and  W. ;  plea,  the  Statute  of  Limitations ;  Fraudulent  psvo 
replication,  that  the  debt  accrued  within  six  years.    The  debt  was  origi-  m^t  by  one  of 
nally  contracted  with  J.,  W.  and  S. ;  and  S.,  more  dian  six  years  afterwaiSs,  ••▼«**  partnen, 
and  within  six  years  of  the  action  being  brought,  made  a  payment  in  re- 
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Limitation  of  Actions  and  Suits. 

tpect  of  it  to  the  plaintiff.  S.  became  bankrupt  ahortty  after ;  and  the  jury 
found  that  he  made  the  payment  in  fraud  of  J.  and  W.,  and  in  expectation  of 
immediate  bankruptcy.  It  was  held,  that,  nevertheless,  the  payment  barred 
the  operation  of  the  statute.    {Goddard  ?.  Ingram,  3  Q.  B.  839.) 

No  action  shall  be  maintained  whereby  to  char^  any  person  upon  any 
promise  made  after  full  age  to  pay  any  debt  contracted  during  infancy,  or 
upon  any  ratification  after  fiill  age  of  any  promise  or  simple  contract  made 
during  infancy,  unless  such  promise  or  ratification  shall  be  made  by  some 
writing  signed  by  the  party  to  be  charged  therewith.  (9  Gea  4,  c  14,  s.  5.) 
A  written  acknowledgment  of  a  debt  is  an  answer  to  a  plea  of  the  Statute  of 
Limitations,  though  made  by  an  infant,  if  the  debt  was  for  necessaries  sup- 
plied to  him.  ( trUlms  or  mUiams  v.  SmUk,  4  Ell.  &  Bl.  180 ;  1  Jur.,  N.  S. 
163 ;  24  Law  J.,  Q.  B.  62.)  In  an  action  of  debt  for  goods  sold  and  de. 
livered ;  plea,  infancy ;  replication,  that  the  defendant  ratified  the  contract 
in  writing,  signed  by  him  after  coming  of  age.  Issue  thereon.  The  plain- 
tiff produced  the  following  paper,  signed  by  the  defendant :  *'  I  am  sorry  to 
give  you  so  much  trouble  in  calling :  but  I  am  not  prepared  for  you,  but 
will,  without  neglect,  remit  you  in  a  short  time."  The  paper  had  no  address 
or  date,  and  specified  no  sum  |  but  it  was  proved  orally  that  the  defendant 
delivered  it  to  the  plaintiff's  agent  on  being  pressed  for  the  debt,  the  amount 
of  which  was  also  proved  by  oral  evidence.  This  was  held  sufficient  to 
satisfy  the  statute  9  Geo.  4,  c.  14,  s.  5.  No  evidence  was  given  to  show 
whether  the  defendant  was  of  age  or  not  when  he  delivered  the  paper :  it 
was  held,  that  the  plaintiff  must  recover ;  the  defendant,  if  he  relied  on  his 
infancy  at  the  time,  being  bound  to  prove  it.  {Hartley  v.  Wharton,  11  Ad. 
&  Ell.  934 ;  3  P.  &  Dav.  529.  As  to  the  second  point,  see  Bortkmick  v. 
Carruthert,  1  T.  R.  648 ;  Bates  v.  Wells,  1  Stark.  £v.  463,  2nd  ed.)  Any 
written  instrument  signed  by  the  party,  which,  in  the  case  of  adults  would 
have  amounted  to  the  adoption  of  the  act  of  a  party  acting  as  agent,  will,  in 
the  case  of  an  infant  who  has  attained  his  majority,  amount  to  a  ratification 
of  a  promise  or  simple  contract  debt  (Harris  v.  Wall,  I  Exch.  R.  122  ; 
Law  J.  1 847,  Exch.  270.    See  ante,  p.  254.) 

By  the  Common  Law  Procedure  Act,  1852,  so  much  of  the  act  2  8r  8 
Will.  4,  c.  39,  s.  10,  as  relates  to  the  duration  of  writs  and  to  alias  and  pluries 
writs,  and  to  the  proceedings  necessary  for  making  the  first  writ  m  any 
action  available  tu  prevent  the  operation  of  any  statute,  whereby  the  time 
for  the  commencement  of  any  action  may  be  limited,  is  repealed.  (15  &  16 
Victc.  76.S.  10.) 

No  original  writ  of  summons  shall  be  in  force  for  more  than  six  months 
from  the  day  of  the  date  thereof,  including  the  day  of  such  date,  but  if  any 
defendant  therein  named  may  not  have  been  served  therewith,  the  6riginiu 
or  concurrent  writ  of  summons  may  be  renewed  at  any  time  before  its  expi- 
ration, for  six  months  firom  the  date  of  such  renewal,  and  so  from  time  to 
time  during  the  currency  of  the  renewed  writ,  by  being  marked  with  a  seal 
bearing  the  date  of  the  day,  month  and  year  of  such  renewal,  such  seal  to 
be  provided  and  kept  for  that  purpose  at  the  offices  of  the  masters  of  the 
said  superior  court,  and  to  be  impressed  upon  the  writ  by  the  proper 
officer  of  the  court  out  of  which  such  writ  issued,  upon  delivery  to  him  by 
the  plaintiff  or  his  attorney  of  a  praecipe,  in  such  form  as  has  heretofore 
been  required  to  be  delivered  upon  the  obtaining  of  an  alias  writ ;  and 
a  writ  of  summons  so  renewed  shall  remain  in  force  and  be  available  to  pre- 
vent the  operation  of  an^r  statute  whereby  the  time  for  the  commencement 
of  the  action  may  be  limited,  and  for  all  other  purposes,  from  the  date  of 
the  issuing  of  the  original  writ  of  summons.  (15  &  16  Vict.  c.  76, 1. 11 ; 
16  &  17  Vict,  c  1 13,  s.  28,  as  to  Ireland.^ 

Within  six  months  of  issuing  a  writ  of  summons  the  plaintiff's  attorney 
paid  the  proper  fees  at  the  office  for  its  renewal  under  sect.  11  of  the  15  & 
16  Vict.  c.  76,  but  he  inadvertently  neglected  to  get  the  seal  of  the  court 
impressed  upon  it;  after  the  lapse  of  six  months  the  omission  was  discovered. 
There  having  been  no  default  in  their  officer,  the  court  refused  to  order  the 
seal  to  be  impressed  nunc  pro  tune,  in  order  to  prevent  the  running  of  the 
sutute.    {Naxer  v.  Wade,  31  Law  J.,  Q.  B.  5.) 

Under  that  act  a  concurrent  writ  of  summons  can  only  be  issued  within  six 
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months  from  the  time  of  issuing  the  original  writ  (Cole  v.  Sherard,  11  Exch.  9  Gw.  4,  c.  14. 
482.)    Where  a  writ  of  summons  has  heen  issued  before  that  act  came  into  . 

operation^  and  has  been  duly  continued  up  to  that  time»  the  first  renewal 
under  that  act  is  quoH  the  original  writ.    (76.) 

It  is  questionable  whether  the  six  months  for  which  the  renewed  writ  of 
summons  under  the  11th  section  of  the  15  &  16  Vict.  c.  76,  is  to  be  avail- 
able, are  to  be  reckoned  inclusively  or  exclusively  of  the  date  of  the  renewal. 
The  officer,  assuming  the  former  to  be  the  proper  construction,  having  de- 
clined to  seal  a  writ  which  upon  that  assumption  was  tendered  a  day  too 
late,  the  court,  without  expressing  any  opinion  as  to  whether  or  not  he 
had  rightly  construed  the  act,  directed  him  to  seal  it  nunc  pro  tune.  (Black 
V.  GfMn,  15  C.  B.  262;  Jnon,,  18  Jur.  1017;  24  Law  J.,  C.  P.  1  ;  S.  P., 
jinon.,  18  Jur.  1104 ;  24  Law  J.,  Q.  B.  23.) 

The  court  will  not  allow  a  writ  of  summons,  resealed  too  late  to  take  a  case 
out  of  the  provisions  of  the  Statute  of  Limitations  by  mistake  of  the 
attorney,  to  be  resealed  nunc  pro  tunc  for  this  purpose.  (Baileff  v.  Owen,  9 
W.  R.  128.) 

As  to  process  to  save  the  Statute  of  Limitations,  see  2  Arch.  Pr.,  Q.  B., 
by  Prentice,  12th  ed.,  pp.  1245,  1246,  and  Black  v.  Green^  15  C.  B.  262.  . 

No  defendant  in  any  court  holden  under  the  act  9  &  10  Vict  c  95,  shall  Notieet  to  be 
be  allowed  to  set  off  any  debt  or  demand  claimed,  or  recoverable  by  him  given  to  the  clerk 
from  the  plaintiff,  or  to  set  up  by  way  of  defence,  and  to  claim  and  have  J  SjSUdi^.'*^ 
the  benefit  of,  infancy,  coverture,  or  any  Statute  of  Limitations,  or  of  his  fen^^who  ahall 
discharge  under  a'by  statute  relating  to  bankrupts,  or  any  act  for  relief  of  oommunlcste  the 
insolvent  debtors,  without  the  consent  of  the  plaintiff,  unless  such  notice  SSntlff^* 
thereof  as  shall  be  directed  by  the  rules  made  for  regulating  the  practice  of  ^^ 
the  court  shall  have  been  given  to  the  clerk  of  the  court ;  and  in  every  case 
in  which  the  practice  of  the  court  shall  require  such  notice  to  be  given,  the 
clerk  of  the  court  shall,  as  soon  as  conveniently  may  be  after  receiving  such 
notice,  communicate  the  same  to  the  plaintiff  by  the  post,  or  by  causing  the 
same  to  be  delivered  at  his  usual  place  of  abode  or  business,  but  it  shall  not 
be  necessary  for  the  defendant  to  prove  on  the  trial  that  such  notice  was 
communicated  by  the  plaintiff  to  the  clerk.    (9  &  10  Vict  c.  95,  s.  76.) 

66.  Where  the  defendant  intends  to  rely  on  (inter  alia  )  the  Statute  of  Limi-  Roles  of  the 
tations,  his  notice  shall  contain  the  particulars  hereinafter  mentioned,  with  JJ'{K*^gS}tlJ-"Jf 
reference  to  such  grounds  of  defence ;  provided  that  in  case  of  non-com-  Limitations, 
pliance  with  those  rules  which  apply  to  such  six  grounds  of  defence,  and  of 
the  plaintiffs  not  consenting  at  the  hearing  to  permit  the  defendant  to  avail 
himself  of  such  defence,  the  judge  may,  on  such  terms  as  he  shall  think  fit, 
a4Jonm  the  hearing  of  the  cause,  to  enable  the  defendant  to  give  such 
notice. 

70.  Where  the  defendant  intends  to  rely  on  the  defence  of  any  Statute  of 
Limitations  he  shall  give  notice  thereof  in  writing  to  the  registrar  of  die 
court,  at  least  five  clear  days  before  the  return  day  of  the  summons. 

72.  In  all  cases  mentioned  in  the  last  six  rules,  the  party  thereby  required 
to  give  the  notice  shall,  unless  otherwise  expressly  ordered,  at  least  five 
clear  days  before  the  day  of  hearing,  deliver  to  the  registrar  of  the  court  as 
many  copies  thereof  as  there  are  opposite  parties,  and  an  additional  copy  to 
be  filed;  and  the  registrar  shall,  within  twenty- four  hours  from  the  time  of 
receiving  the  same,  transmit  by  post  one  copy  of  such  notice  to  each  of  die 
opposite  parties. 

173.  Successive  summonses  may  be  issued  without  leave  of  the  court  for  Summoniet  In 
the  purpose  of  preventing  the  operation  of  any  statute  whereby  the  time  for  ***5"2i^J?of 
the  commencement  of  any  action  is  or  may  be  limited,  and  the  first  and  each  la^tstioDt. 
subsequent  summons  shall  be  in  force  for  twelve  calendar  months  firom  the 
rime  of  issuing  the  same,  includins  the  day  of  such  issuing ;  and  such  sub- 
sequent summons  shall  be  issued  before  the  expiration  of  the  previous 
summons,  and  entered  in  the  plaint  book  of  the  court :  provided  that  on 
entering  the  plaint  in  the  first  instance,  the  usual  fee  shall  be  paid,  but  for 
such  subsequent  summonses  no  further  fee  shall  be  paid,  nor  shall  it  be 
necessary  that  any  attempt  be  made  to  serve  the  first  summons  or  any  suc- 
cessive summonses,  unless  the  plaintifi*  require  the  same,  and  such  successive 
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9  Geo.  4,  e.  14.  summonses  shall  be  a  continuance  of  the  action  on  and  from  the  day  on 

■   which  the  first  summons  was  issued. 

174.  Where^  summons  has  been  served  in  due  time  to  prevent  the  ope- 
ration of  any  Statute  of  Limitations,  and  either  party  dies  after  such  semce, 
and  after  the  lapse  of  the  period  within  which  it  is  provided  that  an  action 
may  be  brought,  proceedings  may  be  taken  by  or  against  the  surviving 
party,  or  by  or  against  the  personal  representative  of  the  deceased  party, 
within  one  year  from  the  day  of  holding  the  court  at  which  the  summons 
required  the  defendant  to  appear.  (  Broom's  County  Courts,  Appendix,  pp. 
100,  116,  2nd  ed.) 
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MERCANTILE  LAW  AMENDMENT  ACT. 

19  &  20  Victoria,  c.  97. 

An  Act  to  amend  the  Laws  of  England  and  Ireland  affecting 
Commerce.  [29th  July,  l86&] 

Limitation  of  Actions  and  Suits. 

9.  AU  actionaof  account  or  for  not  accounting,  and  suits  for   19  ^  20  Vict. 
such  accounts,  as  concern  the  trade  of  merchandize  between      c.  97,  *.  9. 
merchant  and  merchant  (a),  their  factors  or  servants,  shall  be  Limitatton  of 
commenced  and  sued  withm  six  years  afler  the  cause  of  such  actions  for  '•  mer- 
actions  or  suits,  or  when  such  cause  has  already  arisen  then  ^^u.'^' 
within  six  years  after  the  passing  of  this  act ;  and  no  claim  in 

respect  of  a  matter  which  arose  more  than  six  years  before  the 
commencement  of  such  action  or  suit  shall  be  enforceable  by 
action  or  suit  by  reason  only  of  some  other  matter  of  claim  com* 
prised  in  the  same  account  having  arisen  within  six  years  next 
oefore  the  commencement  of  such  action  or  suit, 
(a)  See  ante,  pp.  283,  289. 

10.  No  person  or  persons  who  shall  be  entitled  to  any  action  Abience  beyond 
or  suit  with  respect  to  which  the  period  of  limitation  within  JJ!St*of  acr^"" 
wrhich  the  same  shall  be  brought  is  fixed  by  the  act  of  twenty-  Jj' 'Lmj'*'  **•  ■ 
first  year  of  the  reign  of  King  James  the  First,  chapter  sixteen,     "    *^' 
section  three  (6),  or  by  the  act  of  the  fourth  year  of  the  reign 

of  Queen  Anne,  chapter  sixteen,  section  seventeen  (c),  or  by  the 
act  of  the  fifty-third  year  of  the  reign  of  King  George  the 
Third,  chapter  one  hundred  and  twenty-seven,  section  five  (rf), 
or  by  the  acts  of  third  and  fourth  years  of  the  reign  of  King 
William  the  Fourth,  chapter  twenty-seven,  sections  forty,  fortv- 
one  and  forty-two  («),  and  chapter  forty-two,  section  three  (/ ), 
or  by  the  act  .of  the  sixteenth  and  seventeenth  years  of  the  reign 
of  her  present  Majesty,  chapter  one  hundred  and  thirteen,  sec- 
tion twenty  (^),  shall  be  entitled  to  any  time  within  which  to 
commence  and  sue  such  action  or  suit  beyond  the  period  so 
fixed  for  the  same  by  the  enactments  aforesaid,  by  reason  only 
of  such  person,  or  some  one  or  more  of  such  persons,  being  at 
the  time  of  such  cause  of  action  or  suit  accrued  bevond  the  seas, 
or  in  the  cases  in  which  by  virtue  of  any  of  the  aroresaid  enact* 
ments  imprisonment  is  now  a  disability,  by  reason  of  such  per- 
son or  some  one  or  more  of  such  persons  being  imprisoned  at 
the  time  of  such  cause  of  action  or  suit  accrued. 

(*)  AnU,  p.  283.  (e)  Ante,  pp.  248,  262. 

(c)  Ante,  p.  283.  (/)  AnU,  p.  277. 

{d)  Ante,  p.  267.  {g)  Ante,  p.  277. 
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19  4  20  ncL 
c.  97, 1. 10. 


Period  of  limita- 
tion to  mn  M  to 
Joint  debtors  in 
the  kingdom, 
tlioogli  tome  are 
beyond  teas. 
Jndipnent  reco- 
vered against 
joint  debtors  in 
the  Icingdom  to 
be  no  bar  to  pro- 
ceeding against 
others  Deyond 
seas  after  their 
return. 


Limitation  of  Actions  and  Suits, 

This  section  applies  to  all  actions  barred  by  the  21  Jac  1,  c  16,  s.  S, 
and  not  commenced  till  after  the  former  act  came  into  operation.  (Comill 
▼.  Hudson,  3  Jur.,  N.  S.  1257 ;  27  Law  J.,  Q.  B.  8.)  Therefore,  where 
an  action  brought  to  recover  damages  from  the  keeper  of  the  Queen's 
Prison  for  not  allowing  to  the  plaintin  the  allowances  provided  for  by  the 
63  Geo.  8,  c.  113,  was  barred  by  the  21  Jac  1,  c  16,  s.  3,  and  was  not  com- 
menced till  after  the  19  &  20  Vict  c.  97,  came  into  operation  :  it  was  held, 
that  this  section  operated  as  a  bar,  although  the  plaintiff  had  continued  to 
be  imprisoned  from  the  time  when  the  cause  of  action  accrued  till  within 
six  years  of  the  commencement  of  such  action.     (lb,) 

This  section,  as  to  the  imprisonment  of  the  creditor,  applies  to  cases  where 
the  cause  of  action  accrued  before  that  act  came  into  operation,  and  no 
action  is  commenced  till  after  that  time.  (  Comill  v.  HiuUont  8  El.  &  BI. 
429;  8  Jur.,  N.  S.  1257  ;  27  Law  J.,  Q.  B.  a) 

11.  Where  such  cause  of  action  or  salt  with  respect  to  which 
the  period  of  limitation  is  fixed  by  the  enactments  aforesaid  or 
any  of  them  lies  against  two  or  more  joint  debtors,  the  person 
or  persons  who  shall  be  entitled  to  the  same  shall  not  be  entitled 
to  an^  time  within  which  to  commence  and  sue  any  such  action 
or  suit  against  any  one  or  more  of  such  joint  debtors  who  shall 
not  be  beyond  the  seas  at  the  time  such  cause  of  action  or  suit 
accrued,  by  reason  only  that  some  other  one  or  more  of  such 
joint  debtors  was  or  were  at  the  time  such  cause  of  action  ac- 
crued beyond  the  seas,  and  such  person  or  persons  so  entitled  as 
aforesaid  shall  not  be  barred  from  commencing  and  suing  any 
action  or  suit  against  the  joint  debtor  or  joint  debtors  who  was 
or  were  beyond  seas  at  the  time  the  cause  of  action  or  suit  ac- 
crued after  his  or  their  return  from  beyond  seas,  by  reason  only 
that  judgment  was  already  recovered  against  any  one  or  more 
of  such  joint  debtors  who  was  not  or  were  not  beyond  seas  at 
the  time  aforesaid. 

12.  No  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey 
and  Sark,  nor  any  islands  adjacent  to  any  of  them,  being  part 
of  the  dominions  of  her  Majesty,  shall  be  deemed  to  be 
beyond  seas  within  the  meaning  of  the  act  of  the  fourth  aiid 
fifth  years  of  the  reign  of  Queen  Anne,  chapter  sixteen  (A),  or 
of  this  act. 

(A)  See  3  &  4  Will.  4,  c.  27,  s.  19,  ante,  p.  207. 

This  section  of  the  act  is  not  retrospective. 

A  testator  resided  in  Jersey,  and  died,  having  appointed  his  widow,  who 
also  lived  there,  the  executrix  of  his  will.  She  proved  his  will  in  Jersey, 
but  not  in  England,  and  did  not  act  as  executrix  in  England :  it  was  held, 
that  she  was  not  a  person  whom  a  creditor  of  the  testator  could  sue  in  this 
country,  and  that  the  Statute  of  Limitations  did  not  therefore  run  in  favour 
of  her  testator's  estate.    {Flood  v.  Patterson,  9  W.  R.  294.) 

Provbions  of  13*  In  reference  to  the  provisions  of  the  acts  of  the  ninth  year 

M^ndlalMiie  ^^  *^^  reign  of  King  George  the  Fourth,  chapter  fourteen, 
**i7Viet.e.  sections  one  and  eight  (t),  and  the  sixteenth  and  seventeenth 
27%xtendedu>  ycars  of  the  reign  of  her  present  Majesty,  chapter  one  hundred 
acknowiedgroeDU  and  thirteen,  sections  twenty-four  and  twenty-seven  (A),  an  ac- 
by  agents.  knowledgment  or  pi*omise  made  or  contained  by  or  in  a  writing 

signed  by  an  agent  of  the  party  chargeable  thereby,  duly  autho- 
rized to  make  such  acknowledgment  or  promise,  shall  have  the 


Deflnltlon  of 
"beyond  seM," 
within  4  &  5 
Anne.  c.  16,  and 
thisaet. 
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same  effect  as  if  such  writing  had  been  signed  by  such  party    19  4"  20  Vht. 
himself.  ^  J  V     J      e.97,..l3. 

(0  Ante,  pp.  291,  295. 
(fc)  ^«/t,  pp.  291,295. 

14.  In  reference  to  the  provisions  of  the  acts  of  the  twenty-  Part  payment  by 
first  year  of  the  reign  of  King  James  the  First,  chapter  sixteen,  &"*  Sot  t^prevent 
section  three  (/),  and  of  the  act  of  the  third  and  fourth  years  of  JSuuii^lhiii. 
the  reign  of  King  William  the  Fourth,  chapter  forty-two,  sec-  utiona'in  favour 
tion  three  (m),  and  of  the  act  of  the  sixteenth  and  seventeenth  Jj^r'^&c.^^' 
years  of  the  reign  of  her  present  Majesty,  chapter  one  hundred 
and  thirteen,  section  twenty  (w),  when  there  shall  be  two  or 
mor^  co-contractors  or  co-debtors,  whether  bound  or  liable 
jointly  only  or  jointly  and  severally,  or  executors  or  administra^ 
tors  of  any  contractor,  no  such  co-contractor  or  co-debtor,  exe- 
cutor or  administrator,  shall  lose  the  benefit  of  the  said  enact- 
ments or  any  of  them,  so  as  to  be  chargeable  in  respect  or  by 
reason  only  of  payment  of  any  principal,  interest  or  other  money, 
by  any  other  or  others  of  such  co-contractors  or  co-debtors,  exe- 
cutors or  administrators. 

(0  Ante,  p.  283. 

(w)  Ante,  p.  277. 

(«)  Ante,  ^.271, 

This  section  is  not  retrospective,  and  therefore  a  payment  by  one  co- 
debtor  made  before  this  act  takes  the  case  out  of  the  Statute  of  Limitations 
as  against  the  other.  In  an  action  brought  after  the  passing  of  the  act  in 
order  to  bar  the  operation  of  the  Statute  of  Limitations,  (21  Jac.  1,  c.  16,  s. 
S,)  the  plaintiff  proved  payments  of  principal  and  interest  within  six  years 
before  the  action,  and  before  the  passing  of  the  act.  by  a  co-contractor  with 
the  debtor,  and  such  payments  were  made  with  his  knowledge  and  consent : 
it  was  held  by  the  Queen's  Bench,  that,  by  virtue  of  this  section,  assuming 
it  to  be  applicable  to  a  transaction  before  the  act,  such  proof  did  not  bar 
tbe  operation  of  the  21  Jac  1,  c.  16,  s.  3,  for  although  to  the  knowledge  and 
consent  of  the  debtor  that  did  not  show  that  he  was  charged  otherwise  than 
by  reason  only  of  payment  of  any  principal  or  interest  by  any  co-contractor 
or  co-debtor,  and  that  this  section  is  so  applicable.  This  judgment  was 
afterwards  reversed  by  the  Exchequer  Chamber  on  the  ground  that  this 
section  does  not  apply  to  a  payment  made  before  the  act.  {Jackson  v.  WooUey, 
8  El.  &  Bl.  778;  4  Jur.,  N.  S.  ^6 ;  27  L.  J.,  Q.  B.  448.) 

This  section  does  not  apply  to  notes  made  before  the  act,  even  though  the 
payment  or  acknowledgment  has  been  made  after  the  act. 

In  1853,  H.  as  principal,  and  the  defendant  as  surety,  gave  a  joint  and 
several  promissory  note  to  the  plaintiff,  payable  on  demand.  In  1861,  H. 
made  an  assignment  for  the  benefit  of  his  creditors,  and  the  defendant 
signed  and  gave  the  following  letter  to  the  plaintiff: — "  I  consent  to  your 
receiving  the  dividend  under  H.'s  assigfnment,  and  do  agree  that  your  so 
doing  shaU  not  prejudice  your  claim  upon  me  for  the  same  debt.'*  The 
plaintiff  accordingly  received  a  dividend  on  the  note,  and  afterwards  brought 
an  action  on  it  against  the  defendant  for  the  balance,  to  which  the  defend- 
ant pleaded  the  Statute  of  Limitations.  It  was  held,  that  the  letter  was  not 
such  an  acknowledgment  as  barred  that  statute,  as  a  promise  to  pay  the 
debt  could  not  be  implied  from  the  letter;  and,  secondly,  tliat  the  payment 
of  the  dividend,  coupled  with  the  letter,  did  not  amount  to  more  than  '*  a 

Sayment  only"  by  one  co-debtor,  under  this  section ;  and  that,  therefore,  the 
efendant,  the  other  co-debtor,  was  entitled  to  the  benefit  of  the  statute. 
(Cockrill  V.  Sparke,  32  L.  J.,  Exch.  118;  9  Jur.,  N.  S.  807;  3  F.  fit  F. 
160.) 

Two  partners  made  a  joint  promissory  note.  After  the  death  of  one  part- 
ner, the  surviving  partner,  who  was  his  executor,  continued  for  more  than 
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19  4*  20  yict,  six  ^eara  to  pay  interest  on  the  note.  The  bolder  of  the  note  then  claimed 
c.  97,  9.  14.  against  the  estate  of  the  deceased  j^artner:  it  was  held,  that  the  payments 
must  be  taken  as  made  by  the  surviving  partner  in  his  capaci^  of  partner,  • 
and  though  this  section  relating  to  co-contractors  was  passed  after  the  cause 
of  action  accrued,  it  barred  the  claim.  (  Thompson  v.  WaithMam^  2  Jur.,  N.  S. 
1080 ;  3  Drew.  628  ;  26  L.  J.,  Ch.  1080.)  This  case  must  be  considered  as 
overruled  by  the  two  last  preceding  cases. 

Short  tHie.  jg,  Jn  citing  this  act  it  shall  be  sufficient  to  use  the  expres- 

sion '^  The  Mercantile  Law  Amendment  Act,  1856." 
Eztont  of  act.  17.  Nothing  in  this  act  shall  extend  to  Scotland* 
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ABOLITION  OF  FINES  AND  RECOVERIES. 

3  &  4  William  IV.  c-  74. 

An  Act  for  the  Abolition  of  Fines  and  Recoveries  (a),  and 
for  the  Substitution  of  more  simple  Modes  of  Assurance,* 

[28th  August,  2833.] 


I.  Interpretation  elauie,  s,  1. 
II.  Fines  and  recoveries  abolished,  ss,  2,  8. 

III.  The  tenure  of  ancient  demesne,  ss.  4—6. 

IV.  lite  amendment  of  fines  and  recoveries,  and  the  rendering  them  valid 

in  certain  cases ,  ss.  7 — 12. 

V.  The  custody  qf  the  records  qf  fines  and  recoveries,  s.  13. 

VI.  Estates  tail  not  barrable  by  warranty,  «.  14b 

Vll.  AUenatUm  of  estates  tail,  ss.  15—21. 

VIII.  Dffinition  of  the  protector,  ss.  22 — 38. 

IX.  Powers  qf  the  protector,  ss.  84 — 87. 

X.  Coi^firmation  of  voidable  estates  created  by  tenant  in  tail,  s.  88. 
XI.  Enlargement  of  base  fees,  s,  89. 
XIL  Modes  by  which  estates  tail  and  estates  expectant  thereon  are  to  be 

barred,  ss.  40—49. 
XIII.  Estates  tail  in  copyholds,  ss.  50 — 54. 
XIV.  Bankrupt  estaUs  tail,  ss.  55—69. 

XV.  Money  to  belaid  out  in  lands  to  be  entailed,  ss.  70—72. 
XVI.  The  inrolment  qf  deeds,  4i:.,  u.  7^^76. 
XVII.  JUenaiion  by  married  women,  ss.  77^-91. 
XVIII.  Ireland,  s.  92. 
XIX.  Orders  of  the  Court  of  Common  Pleas  made  in  pursuance  qf  the  above 
Jet. 
XX.  Alienation  qf  the  reversionary  interests  qf  married  women  in  personal 
estate,  20  j-  21  Viet,  c.  57. 

Interpretation  Clause. 
1.  Be  it  enacted,  that  in  the  construction  of  this  act  the  word  Meaning  of  cer- 
"  lands"  shall  extend  to  manors,  advowsons,  rectories,  mes-  Sprwion*^* 
suages,  lands,  tenements,  tithes,  rents  and  hereditaments  of  any  **  Lands." 
tenure  (except  copy  of  court  roll),  and  whether  corporeal  or 
incorporeal,  and  any  undivided  share  thereof,  but  when  accom« 

•  This  act  does  not  extend  to  Ireland,  but  on  the  15th  August,  1834,  the 
statute  4  &  5  Will.  4,  c.  92,  was  passed,  entitled  "  An  Act  for  the  Abolition 
of  Fines  and  Recoveries,  and  for  the  Substitution  of  more  simple  Modes  of 
Assurance  in  Ireland."  This  act  corresponds  in  most  particulars  with  the 
English  statute.  The  general  period  fixed  for  the  Irish  act  to  come  into 
operation  was  the  81st  October,  1834,  instead  of  8l8t  December,  1838. 
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3^4  mu.  4, 

c.  74.  8.  1. 


•E«Ute.- 


«•  BaM  fee." 


*  Estate  uU." 


"Acttuil  tenant 
intaU.'* 


<  Tenant  in  taU.' 


**  Tenant  in  taH 
entitled  to  a  base 
fee." 

«•  Money." 


"  Person." 

Namber  and 
gender. 


Abolition  of  Fines  and  Recoreries. 

panied  by  some  expression  inclading  or  denoting  the  tenure  by 
copy  of  court  roll,  shall  extend  to  manors,  messuages,  lands, 
tenements  and  hereditaments  of  that  tenure,  and  any  undivided 
share  thereof;  and  the  word  ^*  estate''  shall  extend  to  an  estate 
in  equity  as  well  as  at  law,  and  shall  also  extend  to  any  interest, 
charge,  lien  or  incumbrance  in,  upon  or  affecting  lands,  either 
at  law  or  in  equity/  and  shall  also  extend  to  any  interest,  charge, 
lien  or  incumbrance  in,  upon  or  affecting  money  subject  to  be 
invested  in  the  purchase  of  lands;  and  the  expression  "^ 
fee"  shall  mean  exclusively  that  estate  in  fee  simple  \i 
an  estate  tail  is  converted  wher^  the  ygfftf^  IR  ^^V  ftffi  hftrTT^f  but 
personsclalniing  estat^  6y  way  of  remainder  or  otherwise  are 
not  barred  (&);  and  the  expression  *^  estate  tail,"  in  addition  to 
its  usual  meaning,  shall  mean  a  base  fee  into  which  an  estate 
tail  shall  have  been  converted ;  and  the  expression  *^  actual 
tenant  in  tail"  shall  mean  exclusively  the  tenant  of  an  estate 
tail  which  shall  not  have  been  barred,  and  such  tenant  shall  be 
deemed  an  actual  tenant  in  tail,  although  the  estate  tail  may 
have  been  divested  or  turned  to  a  right  (c)  ;  and  the  expression 
^*  tenant  in  tail"  shall  mean  not  only  an  actual  tenant  in  tail, 
but  also  a  person  who,  where  an  estate  tail  shall  have  been  barred 
and  converted  into  a  base  fee,  would  have  been  tenant  of  such 
estate  tail  if  the  same  had  not  been  barred ;  and  the  expression 
^*  tenant  in  tail  entitled  to  a  base  fee"  shall  mean  a  person  en- 
titled to  a  base  fee,  or  to  the  ultimate  beneficial  interest  in  a  base 
fee,  and  who,  if  the  base  fee  had  not  been  created,  would  have 
been  actual  tenant  in  tail ;  and  the  expression  '^  money  subject 
to  be  invested  in  the  purchase  of  lands"  shall  include  money, 
whether  raised  or  to  be  raised,  and  whether  the  amount  thereof 
be  or  be  not  ascertained,  and  shall  extend  to  stocks  and  funds, 
and  real  and  other  securities,  the  produce  of  lyhich  is  directed 
to  be  invested  in  the  purchase  of  lands,  and  the  lands  to  be  pur- 
chased with  such  money  or  produce  shall  extend  to  lands  neld 
by  copy  of  court  roll,  and  also  to  lands  of  any  tenure,  in  Ireland 
or  elsewhere  out  of  England,  where  such  lands  or  any  of  them 
are  within  the  scope  or  meaning  of  the  trust  or  power  directing 
or  authorizing  the  purchase ;  and  the  word  **  person "  shau 
extend  to  a  bodv  politic,  corporate  or  collegiate,  as  well  as  an 
individual ;  and  every  word  importing  the  singular  number 
only  shall  extend  and  be  applied  to  several  persons  or  things  as 
well  as  one  person  or  thing;  and  every  word  importing  the 

*  The  definition  of  the  word  *' estate,"  taken  in  connection  with  the  77th 
section,  post,  enables  a  married  woman  by  deed  acknowledged  to  dispose  of 
any  interest  in  land  either  at  law  or  in  equity,  or  any  charge,  lien  or  incum- 
brance in  or  upon  or  affecting  lanc^  either  at  law  or  in  equity.  {Briggt-'f, 
Chamberlain,  1 1  Hare.  74.) 

In  the  glossary  clause  of  the  Irish  act,  the  word  **  estate"  is  made  to 
extend  to  '*any  interest,  charge,  right,  title,  lien  or  incumbrance  in,  upon  or 
affecting  lands,  either  at  law  or  in  equity,  whether  present  or  vested,  or  future 
or  contingent."  The  additional  words,  right  and  title,  were  probably  in- 
troduced in  consequence  of  some  doubts  which  some,  as  it  is  conceived, 
erroneously  entertained  whether  the  word  estate  would  comprehend  the 
right  or  title  of  dower  of  a  married  woman.    (See  note  to  section  78,  pott,) 
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plural  number  shall  extend  and  be  applied  to  one  person  or  s  <5-  4  wm,  4, 
thing  as  well  as  several  persons  or  things ;  and  every  word  im-  ^-  ^^»  *•  ^' 
porting  the  masculine  gender  only  shall  extend  and  be  applied 
to  a  female  as  well  as  a  male;  and  every  assurance  already  settlement. 
made  or  hereafter  to  be  made,  whether  by  deed,  will,  private  act 
of  parliament  or  otherwise,  by  which  lands  are  or  shall  be  en- 
tailed, or  agreed  or  directed  to  be  entailed,  shall  be  deemed  a 
settlement ;  and  every  appointment  made  in  exercise  of  any 
power  contained  in  any  settlement,  or  of  any  other  power  arising 
out  of  the  power  contained  in  any  settlement,  shall  be  con- 
Bidered  as  part  of  such  settlement,  and  the  estate  created  by  such 
appointment  shall  be  considered  as  having  been  created  by  such 
settlement  (d ) ;  and  where  any  such  settlement  is  or  shall  be 
made  by  will,  the  time  of  the  death  of  the  testator  shall  be  con- 
sidered the  time  when  such  settlement  was  made:  provided 
alwavs,  that  those  words  and  expressions  occurring  in  this  clause, 
to  which  more  than  one  meaning  is  to  be  attached,  shall  not 
have  the  different  meanings  given  to  them  by  this  clause  in  those 
cases  in  which  there  is  any  thing  in  the  subject  or  context  re- 
pugnant to  such  construction. 

(a)  The  principal  objects  of  this  statute  are» —  The  principal 

Ist.  To  abolish  fines  and  recoveries,  and  to  make  warranties  by  a  tenant  objects  of  thlt 
in  tail  no  longer  effectual  for  barring  entails.  ^^* 

2Dd.  To  enable  a  tenant  in  tail  to  make  an  effectual  alienation  by  any 
deed  to  be  inroUed,  by  which  a  tenant  in  fee  can  convey. 

3rd.  To  make  the  beneficial  owner  of  an  estate  for  years  determinable  on 
life,  or  of  any  greater  estate  prior  to  an  estate  tail  under  a  settlement,  the 
protector  of  the  settlement  for  the  purpose  of  consenting  to  a  disposition  by 
a  tenant  in  tail  in  remainder. 

4th.  To  repeal  the  statute  1 1  Hen.  7,  c.  20,  restraining  the  alienation 
by  married  women  tenants  in  tail  of  lands  of  the  gift  of  their  husbands, 
except  as  to  settlements  made  before  the  passing  of  this  act. 

6th.  To  provide  new  methods  by  which  estates  tail  and  interests  expectant 
thereon  may  be  barred,  as  well  as  to  freeholds  as  copyholds. 

6th.  To  repeal  the  Bankrupt  Act,  6  Geo.  4,  c.  16,  s.  65,  as  far  as  relates 
to  estates  tail,  and  to  give  to  the  commissioners  of  bankrupt  other  powers 
of  disposing  of  the  estates  tail  of  bankrupts. 

7th.  To  repeal  the  statutes  39  &  40  Geo.  8,  c.  56,  and  7  Geo.  4,  c.  45  ; 
and  to  extend  the  substitute  for  fines  and  recoveries  to  the  case  where 
money  is  directed  to  be  laid  out  in  the  purchase  of  lands  to  be  settled,  so 
that  any  person,  if  the  land  were  purchased,  would  have  an  estate  tail 
therein. 

8th.  To  enable  married  women,  with  the  concurrence  of  their  husbands, 
to  dispose  of  lands  and  money  subject  to  be  invested  in  lands,  and  to  release 
or  extinguish  any  interest  or  powers  as  if  sole  by  deeds  to  be  acknowledged 
by  them  before  Judges  or  Commissioners. 

By  the  common  law,  before  the  stat  Westm.  2,  commonly  called   the  The  origin  of 
statute  de  donu,  (18  Edw.  1,  c.  1,)  there  were  two  kinds  of  estates  of  in-  e»t*te«tail. 
beritance :  the  one  a  fee  simple  absolute,  where  lands  were  limited  to  a  man 
and  to  his  heirs  generally ;  and  the  other  a  fee  simple  conditional,  where 
lands  were  given  to  a  man  and  to  the  heirs  of  his  body.    (See  WiUion  v. 
Berkeley,  Plowd.  222—252  ;  2  Prest.  on  Est  828—354.) 

The  estate  of  a  tenant  in  tail  grew  out  of  the  ancient  conveyances  to  a 
man,  and  to  the  heirs  of  his  body.  Under  such  a  conveyance,  it  was  held 
at  common  law,  that,  until  issue  born,  the  grantee  had  not  the  absolute 

Sroperty  in  the  estate,  it  being  limited  by  the  grant,  not  to  his  general  heir, 
at  to  the  heirs  of  his  body ;  but  that  the  moment  issue  was  bom,  the  con- 
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Z  ^4  Will  4,  dition  being  performed,  the  estate  became  absolutely  his  property  for  some 
c.  74,  «.  1.  purposes,  (2  Bl.  Comm.  Ill,)  and  he  could  dispose  of  it  in  the  same  maiiner 
as  if  he  had  held  it  in  fee  simple.  The  legislature,  however,  thought  fit  to 
interfere ;  and  by  the  statute  de  donis  it  was  declared  that  the  will  of  the 
donor  or  grantor  should  be  observed,  and  that  an  estate  so  granted  to  a 
man  and  the  heirs  of  his  body  should  descend  to  the  issue,  and  that  he 
should  not  have  power  to  alienate  the  estate.  (3  Madd.  o31,  532.) 
What  piay  be  en-  Xwo  things  are  essential  to  an  entail  within  the  statute  de  donis.  One 
fO  requisite  is,  that  the  subject  be  land  or  some  other  thing  of  a  real  nature. 
(y^  The  other  requisite  is.  that  the  estate  in  it  be  an  inheHtance^  Therefore 
neither  estates  fnar  autre  vie  in  lands,  though  limited  to  the  grantee  and  his 
heirs  during  the  life  of  cestui  que  vie,  nor  terms/or  years,  are  entailable  any 
more  than  personal  chattels ;  because  as  the  latter,  not  being  either  interests 
in  thinas  real  or  of  inheritance,  want  both  requisites ;  so  the  two  former, 
though  interests  in  things  real,  yet  not  being  also  of  inheritance,  are  deficient 
in  one  requisite.  However,  estates  pur  autre  vie,  terms  for  years,  and  per- 
sonal  chattels,  may  be  so  settled  as  to  answer  the  purposes  of  an  entailed 
estate,  and  be  rendered  unalienable  almost  for  as  long  a  time  as  if  they 
were  entailable  in  the  strict  sense  of  the  word.  (Harg.  Co.  Litt.  20,  a,  n. 
(5).  See  Feame,  495 — 501,  7th  ed.)  Lands  in  ancient  demesne  were  held 
according  to  the  custom,  which  was  that  each  tenant  should  hold  to  him  and 
the  heirs  of  his  body  with  reversion  to  the  lord,  but  that  every  tenant  might 
by  deed  alien  to  any  person  to  hold  to  him  and  the  heirs  of  his  body  with 
remainder  to  the  lord,  on  first  obtaining  the  lord's  licence,  which  by  custom 
was  also  always  granted  on  payment  of  a  year's  rent  It  was  held  that  such 
lands  were  not  within  the  operation  of  the  statute  de  donis,  {Crestwell  v. 
Hawkins,  3  Jur.,  N.  S.  407.)  Copyholds  cannot  be  entailed,  except  l^y 
custom.  (3  Rep.  8 ;  2  Bl.  Comm.  113.)  As  to  evidence  of  such  a  custom, 
see  Goold  v.  White,  1  Kay,  683.  f  See  post,  note  to  section  50.)  And  if  an 
annuity  be  granted  out  of  personal  estate  to  a  man  and  the  heirs  qfhisbodfu 
it  is  a  fee  conditional  at  common  law,  and  there  can  be  no  remainder  or 
further  limitation  of  it;  and  when  the  grantee  has  issue,  he  has  the  full 
power  of  alienation,  and  of  barring  the  possibility  of  its  reverting  to  the 
grantor  by  the  failure  of  the  issue  of  the  grantee.  (2  Ves.  sen.  170  ;  1  Br. 
C.  C.  325.)  A  quasi  estate  tail  in  lands  held  pur  autre  pig  may  be  barred  by 
deed*,  surretider  or  even  by  articles  ( Guu  v.  Mannock,  2  Eden.  339 ;  see  16 
Ves.  313;  Coop.  C.  C.  178;  1  Mer.  665) ;  but  not  by  will.  {Hopkins  v. 
Ramadge,  Batty,  365  ;  1  Sch.  &  Lef.  281  ;  1  Ball  &  B.  77  ;  but  see  6  T.  R. 
^  292,  contr^,)  So  by  the  surrender  and  renewal  of  a  lease  for  lives  by  tlie 
first  quasi  tenant  in  tail  of  it,  even  without  the  concurrence  of  the  trustees, 
he  may  acquire  the  absolute  ownership  of  the  lease.  (Blake  v.  Blake,  1 
Cox,  266 ;  3  P.  Wms.  10,  note  1,  by  Cox.  See  Coop.  C.  C.  184,  185.)  But 
a  quasi  tenant  in  tail  in  remainder  of  an  estate  pur  autre  vie,  after  an  estate 
for  life  to  some  other  person  with  remainder  over,  could  not  by  his  own  act, 
by  fine  or  otherwise,  in  the  lifetime  of  the  tenant  for  life,  and  without  his 
concurrence,  bar  the  remainders  over.  (Slade  v.  Pattison,  5  Law  J.  (N.  S.) 
Chan.  51,  affirmed  on  appeal  to  the  Lords  Commissioners,  July,  1835.  See 
Wastneys  v.  Chappell,  3  Br.  P.  C.  50.)  So  where  an  estate  pur  autre  vie  is 
limited  to  one  for  life  with  remainder  over,  there  the  first  taker  cannot  bar 
the  remainder,  unless  the  remainderman  in  tail  joins.  {Low  v.  Barron,  8 
P.  Wms.  262 :  Osbrey  v.  Bury,  1  Ball  &  B.  53.) 

S.  and  J.  being  joint  tenants  of  copyhold  lands  for  life  in  remainder  ex- 
pectant upon  the  determination  of  a  previous  life  estate  in  M.,  with  several 
inheritances  in  tail,  with  cross-remainders  in  tail,  S.  and  her  husband, 
without  the  concurrence  of  M.,  surrendered  their  esute  and  interest  to  the 
intent  that  the  lord  should  regrant  the  same  to  such  person  or  persons  as 
the  husband  should  by  will  appoint  S.  died  in  the  lifetime  of  her  husband 
and  of  J. ;  the  husband  afterwards  died  having  by  his  will  appointed  the 
surrendered  share  to  his  executors:  it  was  held,  that  the  quasi  estate  tail 
of  S.  was  not  barred,  and  that  whether  the  life  estate  of  M.  was  under  the 
same  instrument  as  that  under  which  S.  and  J.  derived  their  title,  or 
whether  M.'s  tenancy  was  under  her  paramount  title  of  freebench,  still  her 
concurrence  was  necessary  in  order  efi*ectually  to  bar  the  estate  tail  in  re- 
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mainder ;    it  was  held,  also,  that  there  was  under  the  circumstances  no    3  «f  4  WUl,  4, 
severance  of  the  joint  tenancy.     {Edwards  ▼.  ChampioHf  3  De  G.,  M.  &  G.       c.  74,  t.  1. 

202.)  

The  statute  8  &  4  Will.  4,  c.  74,  has  not  altered  the  law  with  respect  to  Quasi  entails  of 
quasi  entails  in  estates  pmr  autre  vis,  or  in  mere  chattels.  (See  Shelford  on  2i***Vin^  luS^ 
Wills,  pp.  89,  90.)  A  person  cannot  hy  tw//  bar  a  quasi  entail  and  the  re-  JJJi,*°  ^ 
^pftjT^d^rs  over..  {Campbell  v.  Sandys,  1  Sch.  &  L.  281 ;  Cresswell  v.  HaW' 
kins,  3  Jur.,  N.  S.  408.  See  Doe  d.  Lake  v.  Luxton,  6  T.  R.  292.)  A  quasi 
tenant  in  tail  in  possession  of  such  an  estate  has  full  power  over^  and  may. 
by  any  act  inter  vivos,  deal  with  the  estate  precisely  as  if  there  never  had 
been  any  settlement ;  but  a  a»ta#<  tenant  in  tail  in  remainder  cannot,  with* 
out  the  concurrence  of  the  tenant  for  lifet  defeat  the  subsequent  remainders. 
But  if  he  alien  with  the  consent  of  the  tenant  for  life,  or  obtain  a  renewal 
with  his  concurrence,  or  if  the  tenant  for  life  procures  a  renewal,  and  then 
conveys  to  the  quasi  tenant  in  tail,  this  will  be  sufficient  to  bar  the  quasi 
entail.  If  a  tenant  quasi  in  tail  in  remainder  executes  a  conveyance  for 
valuable  consideration,  but  without  the  concurrence  of  the  tenant  for  life, 
and,  surviving  the  tenant  for  life^  lives  until  a  period  at  which  he  was 
clearly  capable  of  barring  the  entail,  it  was  questioned  whether  such  alien- 
ation shall  operate  to  bar  the  remainders  over.  {Mien  v.  Allen^  2  Dm.  & 
War.  307 ;  1  Con.  &  L.  427 ;  1  CL  &  Fin.  427.)  A  father,  tenant  for  life 
of  an  estate  pur  autre  vie,  and  his  son,  tenant  quasi  in  tail  in  remainder, 
under  a  marriage  settlement  of  the  year  1767,  join  in  executing  a  deed  of 
the  year  1792  {me  sou  being  at  the  period  of  the  execution  of  such  deed 
under  age),  whereby  the  lands  were  conveyed  to  a  trustee  upon  trust  for  the 
fiather  for  life,  remainder  to  the  son,  if  he  survived  his  father,  absolutely ; 
but  if  he  died  in  the  lifetime  of  his  fother,  without  issue,  then  to  the  father, 
absolutely.  In  this  deed  there  was  contained  a  power  enabling  the  father 
and  son  to  revoke  the  uses  and  declare  new  ones.  The  father,  in  three 
years  after,  executes  a  deed  by  which  he  purported  to  convey  all  his  interest 
to  the  son,  but  still  remained  in  possession,  and  subsequently  obtained  a 
renewal  to  himself  from  the  head  landlord.  The  father  and  son  subse- 
quently join  in  selling  part  of  the  lands  comprised  in  the  origrinal  settle- 
ment creating  the  quasi  entail ;  and  on  that  occasion  exercised  the  power 
of  revocation  which  was  contained  in  the  deed  of  1792.  The  son,  in  1815, 
executes  a  settlement  upon  the  occasion  of  his  marriage  (his  father  being 
then  alive,  but  not  a  party  to  the  deed),  by  which  deed  he  conveys  the  lands 
to  trustees  upon  certain  trusts  for  himself  for  life,  for  his  intended  wife,  and 
the  issue  of  the  marriage,  and  in  default  of  issue,  for  himself  absolutely. 
The  son  survived  the  father,  and  died  in  1832,  leaving  issue  one  daughter 
only.  The  next  tenant  quasi  in  tail  under  the  original  settlement  of  1767, 
filed  bis  bill,  claiming  under  the  entail  as  still  subsisting.  It  was  held,  that 
by  the  operation  of  the  deed  of  1792,  which  was  voidable  only  and  not  void, 
and  which  had  been  afterwards  confirmed  by  the  son  by  the  effect  of  his 
aubsequent  dealings  with  the  property,  the  quasi  entail  had  been  effectually 
barred.  {Allen  v.  Allen,  2  Dm.  &  War.  307  ;  1  Con.  &  L.  427;  1  CI.  & 
Fin.  427.    See  PickersgUl  v.  Grey,  31  L.  J.,  Ch.  394.) 

Enuiled  estates  were  made  by  the  statute  de  donis  unalienable,  and  Origin  of  eom- 
neither  the  issue  nor  the  remaindermen  could  be  barred ;  that  consequence  moa  reeoveriei. 
was  soon  found  by  experience  productive  of  great  inconveniences,  by  pre- 
venting forfeitures  of  estates,  and  taking  away  the  power  of  raising  money 
upon  uem  for  the  purposes  of  trade  and  commerce,  or  as  a  provision  for  the 
younger  children  of  families.  And  soon  after  the  passing  of  that  statute, 
which  it  was  found  impracticable  to  repeal,  means  were  devised  for  break- 
ing through  it,  by  common  recoveries,  which  were  first  established  by  a 
judicial  determination  in  Taltaram*s  case,  (2  Edw.  4,  14  &  19 ;  Hardr. 
209;  Willes,  Rep.  452.)  Common  recoveries  were  considered  only  as 
common  assurances,  and  not  at  all  as  real  transactions*  being  conveyances 
on  record  bonrowed  from  the  ecclesiastics  (who  invented  them  to  evade  the 
statutes  of  mortmain)  in  order  to  give  a  tenant  in  tail  an  absolute  power  to 
dispose  of  his  estate,  as  if  he  were  tenant  in  fee  simple.  (Willes,  Rep.  448, 
551 ;  5  J.  B.  Moore,  607 ;  5  T.  R.  109,  n.  See  Shelford  on  Mortmain  and 
Charities,  pp.  12,  18.)    As  a  common  recovery  pursued  the  forms  of  a  real 


Digitized  by 


Google 


320  Abolition  of  Fines  and  Recoveries, 

8  4"  4  ^ff'  *i    action,  it  was  absolutely  necessary  that  the  vouchee  aprainst  whom  the  jud^^ 
c,  74,  s,  1.       roent  was  obtained  should  have  been  living  on  the  day  when  such  judgment 

— was  given  by  the  court,  for  otherwise  the  judgment  was  erroneous.  {Broome 

V.  Swan,  3  Burr.  1595;  S.  C,  I  Bl.  Rep.  496,  526;  6  Br.  P.  C.  333;  2 
Saund.  42.)  The  necessary  information  on  this  subject  will  be  found  in 
Cruise's  Dig.  vol.  5  ;  1  Preston's  Convey.;  Coventry's  Treatise  on  Common 
Recoveries;  Sheppard's  Touchst,  by  Preston;  Doe  d.  Lumley  ▼.  Earl  tf 
Scarborough,  3  Ad.  &  £11.  1.) 

The  law  respecting  fines  and  recoveries  is  every  day  becoming  of  less 
practical  application;  but  some  knowledge  upon  that  subject  is  still  re- 
quired in  the  investigation  of  titles,  and  will  lead  to  the  better  understand- 
ing of  this  statute.  The  general  objects  of  fines  and  recoveries  being  clearly 
explained  in  the  first  report  of  the  commissioners  of  real  property,  some 
extracts,  with  some  variations  and  references,  are  added  in  the  following 
note: — 
Definition  of  a  *<  A  fine  in  its  origin  was  an  amicable  composition,  by  leave  of  the  king 

fine  and  iu origin.  ^^  his  justices,  of  any  actual  suit,  whereby  the  lands  were  acknowledged  to 
be  the  right  of  one  of  the  parties,  and  at  common  law  all  persons  were 
barred  by  it  who  did  not  claim  within  a  year  and  a  day.  The  safe  title 
acquired  by  this  process  led,  it  is  supposed,  to  the  practice  of  transferring 
lands  by  means  of  a  fictitious  suit  of  the  same  nature  as  the  real  suit  above 
alluded  to.  This  is  the  origin  of  fines,  which,  before  this  statute,  subject 
to  certain  modifications  made  from  time  to  time  by  statutes,  had  been  in 
use  for  centuries.  The  bar  by  non-claim  after  a  year  and  a  day  on  fines  at 
I  eommon  law  was  taken  away  by  the  statute  34  Edw.  3,  c.  16.  The  statutes 
K  1  Rich.  3,  c.  7,  and  4  Hen.  7,  c.  24,  have  declared,  that  a  fine  proclaimed  in 
four  successive  terms,  the  first  proclamation  being  made  in  the  term  in 
which  the  fine  is  engrossed,  shall  operate  as  a  bar  by  non-claim  at  the  end 
of  five  years  after  the  last  proclamation,  but  with  a  certain  limited  extension 
of  time  in  the  cases  of  infancy,  coverture,  lunacy,  and  absence  beyond  seas ; 
and  by  the  latter  statute,  and  the  statute  32  Hen.  8,  c.  36,  the  further  effect 
of  barring  estates  tail  was  given  to  fines  levied  with  proclamations.  The 
two  last  statutes  gave  rise  to  a  distinction  between  the  fines  levied  with 
proclamations  and  fines  levied  without  proclamations,  the  latter  being  fines 
at  common  law,  and  having  those  effects  only  which  fines  had  immediately 
after  the  passing  of  the  statute  34  Edw.  3,  c.  16. 
DiflTerent  lorts  '*  There  were  four  sorts  of  fines,  viz.,  1st,  a  fine  *  Sur  conuxanee  de  droit 

of  flnei.  cfjjf^g  fgff^  ^g.t  2ndly,  a  fine  *  Sur  conuzance  de  droit  tantum  ;*  3rdly,  a  fine 

*  Sur  concessit ;'  and  4thly,  a  fine  *  Sur  done  grant  et  render.*  The  first  and 
third  were  those  in  general  use;  the  second  was  sometimes  used,  but  the 
same  purposes  could  not  be  attained  either  bv  the  first  or  third.  The  fourth 
had  become  obsolete.  The  first  was  always  levied  with  proclamations,  and 
so  it  seems  was  the  fourth  fine.  But  the  second  and  third  were  usually 
levied  without  proclamations. 
Operation  of  •<  The  three  principal  uses  to  which  fines  were  applied  were,  to  bar  estates 

fines.  ^,^  ^^  2j^^  enable  a  tenant  in  tail  to  acquire  or  pass  a  base  fee  determinable 

rj^  on  the  failure  of  the  issue  in  tail  (see  stat  32  Hen.  8,  c.  36),  tn  yain  ^tU 
bv  non-claim  (see  ante,  pp.  157,  158;  Davies,  dem.,  Lowndes,  ten.,  7  Scott, 
^J?>N.  R.  141).  and  to  pass  the  estates  and  bar  the  rights  of  married  women. 
The  interest  of  a  married  woman  in  copyhold  estates  would  not  pass  by  a 
fine.  {Life  dissociation  of  Scotland  v.  Siddall,  7  Jur.,  N.  S.  785.  See  note 
to  section  91,  post.)  For  the  first  two  objects  the  first  fine  was  usually 
resorted  to.  The  last  object  was  often  accomplished  by  the  first  fine,  some- 
times by  the  second,  but  more  frequently  by  the  third,  which  was  usually 
resorted  to  for  conveying  the  life  estates  and  interests  of  married  women, 
and  for  creating  terms  of  years  to  bind,  by  way  of  estoppel,  their  contingent 
or  executory  or  other  estates  and  interests."     (See  Co.  Litt.  121  a,  n.) 

By  marriage  settlement,  dated  in  1815,  renewable  leaseholds  for  years  were 
conveyed  to  trustees  upon  trust  to  renew,  fiec  ,  and  then  in  trust  for  J.  B.,  the 
husband,  for  life;  remainder  to  raise  certain  sums  in  certain  events,  which 
happened;  remainder  to  the  intended  wife  for  life;  remainder,  in  the  events 
which  happened,  to  the  wife  absolutely.  By  another  indenture  of  re-settle- 
ment, dated  in  1823,  reciting  the  settlement  and  that  the  leaseholds  had 


Digitized  by 


Google 


Interpretation  Clause.  321 

been  renewed,  and  were  then  held  for  twenty-one  years  from  1821,  and  that    8^4  Will  4, 
there  was  no  issue  nor  probability  of  issue,  the  husband  and  wife  covenanted      c.  74,  s.  1. 

to  levy  a  fine  sur  concesserunt  oi  the  leasehold  hereditaments,  which  was  to 

enure  to  vest  them  in  a  new  trustee,  to  extinguish  a  trust  in  the  original 
marriage  settlement  for  raising  a  sum  of  money,  but  subject  to  all  the  other 
trusts  in  the  marriage  settlement  anterior  to  the  trust  for  the  wife ;  and  sub. 
jeet,  as  aforesaid,  to  enure  to  the  new  trustee  "  during  all  the  rest,  residue  and 
remainder  of  the  said  term  of  twenty-one  years  from  1821,  so  lately  granted ;" 
nevertheless  upon  trust  for  the  husband  absolutely.  The  husband  died  in 
18S1,  the  leasehold  hereditaments  having  been  again  renewed  in  the  interim. 
The  wife  survived  the  year  1842,  and  died  in  1853:  it  was  held,  that  the 
leaseholds  and  all  renewals  of  the  said  lease  were  bound  and  conveyed  as 
against  the  wife  surviving,  by  the  indenture  of  1823,  and  the  fine  levied  in 
pursuance  thereof  (Dickens  v.  Untkank,  1  Jur.,  N.  S.  916 ;  24  L.  J.,  Chanc. 
601.) 

*'  A  fine,  according  to  the  sort  used,  would  also  produce  the  following 
effects :   it  would  operate  by  estoppel  in  other  cases  beside  the  one  above (^) 
noticed  (see  note  to  section  20,  post) ;  it  would  operate  as  a  confirmation  of  i  a  . 
all  prior  defeasible  estates  or  charges  made  by  the  party  levying  it :  it  would 
release  or  extinguish  riyhts.  interests  and  powers  (see  note  to  section  S^,post) ;  <|  ^ 
it  would  destroy  or  extinguish  contingent  remainders  and  executory  interests ;  f  g> 
it  would  create  a  discontinuance  when  levied  by  a  tenant  in  tail  in  posses-  ti) 
sion  (see  ante,  p.  247 ) :  it  would  revoke  devises  (Doe  d.  Dilnot  v.  Dilnot,  2  (>|) 
Bos.  &  P.,  N.  k.  401),  and  when  levied  by  a  tenant  for  life  or  in  tail  after  i^) 
possibility  of  issue  extincL  or  by  a  tenant  for  years,  or  by  a  copyholderrit  ^  . 
would  produce  a  forfeitiu'e ;  and  when  levied  by  a  tenant  in  tail,  with  the^  i 
immediate  remainder  or  reversion  in  fee  to  himself,  the  base  fee  acquired 
b^  the  fine  would  merge  in  the  remainder  or  reversion,  which  would  imme- 
diately become  an  estate  in  possession,  and  all  the  estates  and  charges  made 
on  the  remainder  or  reversion,  not  only  by  the  tenant  in  tail  himself,  but 
also  by  those  who  were  previously  entitled  to  the  remainder  or  reversion, 
would,  in  consequence  of  the  merger,  be  let  into  possession,  and  become 
immediately  available.'*   (See  note,  section  89,  post.    As  to  discontinuance,^ 
see  antet  p.  247.) 

In  order  that  a  fine  levied  by  a  tenant  in  tail  might  operate  as  a  discon-  Discontinuance 
tinuance  to  the  reversioner,  the  tenant  in  tail  must  be  rightfully  in  possession  ^^  t«n*nt  in  tall. 
by  force  of  his  estate  tail  at  the  time  when  the  fine  was  levied.  (Andersonv, 
Anderson,  7  Jur.,  N.  S.  1067 ;  9  W.  R.  492.)  Therefore  a  fine  levied  by  a 
tenant  in  tail  in  remainder,  expectant  upon  the  determination  of  an  estate 
by  the  curtesy  during  the  existence  of  the  previous  estate,  and  in  favour  of 
the  tenant  by  the  curtesy,  was  held  not  to  work  a  discontinuance.    (lb.) 

In  ejectment  a  fine  is  no  evidence  of  ownership  in  the  conusor;  and 
without  proof  that  he  was  in  possession  when  it  was  levied,  it  is  no  evidence 
at  all.  A  mortgage  is  evidence  of  title  in  the  mortgagor,  and  if  it  is  proved 
to  have  been  paid  it  will  be  presumed  that  there  has  been  a  re-assignment. 
(Brassingtm  v.  Llewellyn,  1  F.  &  F.  27. 

**  A  common  recovery  was  a  judgment  in  a  fictitious  suit,  in  the  nature  of  Deflnltion  of  a 
a  real  action,  brought  by  the  demandant  against  the  tenant  of  the  freehold,  ^^'^^^^^^^ 
who  vouched  some  person  to  warrant  the  lands,  and  judgment  was  given  for 
the  demandant  to  recover  them  against  the  tenant,  in  consequence  of  the 
person  vouched,  or  the  person  last  vouched,  if  there  should  be  more  than 
one  vouchee,  making  default  in  defending  the  title  to  the  lands,  which  title 
he  was  supposed  to  have  warranted.  In  a  recovery,  the  regular  process  of 
a  real  action  was  pursued  throughout,  and  no  compromise  took  place  as  in 
a  fine.  Common  recoveries  were  invented  by  ecclesiastics  in  order  to  elude 
the  statutes  of  mortmain,  and  were  in  constant  use  for  that  purpose  until  • 
checked  by  the  statute  Westminster  2,  18  Edw.  1,  c.  82.  In  consequence 
of  the  principles  laid  down  in  the  12  Edw.  4,  in  Taltarum*s  case,  a  common 
recovery  was  afterwards  applied  to  the  purpose  of  evading  the  statute  of 
Westminster  2,  13  Edw.  1,  c.  1,  commonly  called  the  Statute  De  Donis  Con- 
ditionalibus,  by  virtue  of  which  the  old  common  law  estate  of  fee  simple 
conditional  was  abolished,  and  the  modem  estate  t&il  was  introduced,  with 
such  restrictions  that  the  tenant  in  tail  could  not  alienate  the  lands  entailed, 
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34-4  WUl,  4,    nor  make  them  subject  to  his  debts  in  the  hands  of  his  successors,  nor 
e.  74,  J.  1.       were  they  liable  to  forfeiture  for  felony  or  treason,  the  last  of  which  inci- 

dents  was,  in  those  disturbed  times,  considered  by  the  crown  as  a  serious 

evil.  In  the  long  interral  of  nearly  two  hundred  years  between  the  passing 
of  the  Statute  D«  Domit  and  the  application  of  recoveries  to  the  evading  <^ 
that  statute,  there  was  no  contrivance,  except  that  of  warranty  in  a  fbw  cases, 
by  which  lands  entailed  could  be  unfettered.  During  that  interval  many 
attempts  were  made  in  parliament  to  procure  the  repeal  of  that  statute,  but 
without  success,  on  account'of  the  uniform  opposition  of  the  great  landed 
proprietors.  Awkward  as  was  the  contrivance  of  a  recovery  for  unfettering 
lands  entailed,  yet  it  was  considered  a  great  boon  to  the  public,  because  it 
removed  the  mischiefs  which  arose  firom  me  tendency  of  the  Statute  De  Domt 
to  establish  perpetuities. 
Operation  of  a  **  The  principal  use  of  a  recovery  was  to  enable  a  tenant  in  tail  to  bar  not 

recovery.  only  his  estate  tail,  but  also  ail  remainders,  reversions,  conditions,  collateral 

limitations  and  charges,  not  prior  to  the  estate  tail,  and  to  acquire  or  pass  a 
fee  simple  or  an  estate  commensurate  with  the  estate  of  the  settlor ;  but  a 
reversion  vested  in  the  crown  could  not,  as  it  is  generally  understood,  be 
barred  by  a  recovery.    (See  section  18,  po$t,  and  note.) 

"  A  recovery  would  produce  other  effects,  viz.,  it  would  operate  by  estop* 
pel,  when  suffered  wimout  a  proper  tenant  to  the  precipe,  or  by  persons 
having  contingent,  or  expectant  or  other  rights  or  interests,  or  by  expectant 
heirs,  and  in  some  other  cases  so  as  to  conclude  the  parties  suffering  it  and 
all  persons  claiming  under  them,  except  issue  in  tail ;  it  would  operate  as  a 
confirmation  of  all  prior  estates  or  charges  made  by  the  tenant  in  tail  who 
suffered  it.  (See  note  to  section  88,  pott)  It  would  release  or  extinguish 
rights,  interests  and  powers;  it  would  destroy  or  extinguish  contingent 
remainders  and  executory  interests ;  it  would  work  a  discontinuance  to  the 
issue  in  tail,  if  not  duly  suffered  by  tenant  in  tail;  it  would  revoke  devises. 
{Doe  d.  Lutkington  v.  BUkop  qf  Llandaff,  2  Bos.  &  P.,  N.  R.  491.)  It  would 
create  a  forfeiture  in  many  cases,  when  suffered  by  a  tenant  for  life,  or  by 
persons  not  having  the  freehold. 

**  Although  it  was  not  usual  to  suffer  a  recovery,  except  when  it  was 
necessary  to  bar  entails  and  remainders  over,  vet  when  resorted  to  for  those 
purposes,  it  was  not  unftrequently  made  use  of  at  the  same  time  to  convey, 
release,  bar  or  extinguish  the  estates,  rights,  powers  and  interests  of  married 
women  and  others. 
Necettsry  parties  "  ^"  order  to  operate  as  a  bar  to  an  estate  tail,  and  the  remainders  and 
to  a  recovery  reversion,  it  was  necessary  that  a  proper  writ  should  be  brought,  and  that 

''o{'*>»"[*ngeftates  there  should  be  a  demandant,  tfioiaat  and  vouchee.    The  writ  must  have 
maindMsT  ^'^"  brought  by  the  demandant,  against  the  person  who  had  the  immediate 

freehold,  who  was  technically  <»«ll«»d  thp  tenant  to  the  praeipt :  for  all  actions 
to  recover  the  seisin  of  lands,  to  be  effectual,  must  be  brought  against  the 
actual  tenant  of  the  freehold.  Hence  a  tenant  in  tail,  who  had  not  him- 
self the  immediate  freehold,  must,  in  order  to  bar  by  a  recovery  the  entail 
and  the  remainders  and  reversion,  have  procured  the  concurrence  of  the 
person  who  had  the  immediate  estate  of  veehold.  In  consequence  of  the 
di£BcuIties  which  frequently  occurred  in  procuring  a  conveyance  from 
lessees  for  lives  to  make  a  tenant  to  the  prmdpe,  their  concurrence  was  dis- 

Sensed  with  by  the  stat.  14  Geo.  2,  c.  20  (21  Geo.  2,  c.  11,  Ireland);  and 
y  the  same  statute  the  person  entitled  to  the  first  estate  for  life,  or  other 
greater  estate  in  reversion  expectant  on  the  leases,  was  made  competent  to 
make  the  tenant  to  the  pracipe,  and  was  for  that  purpose  considered  as 
having  the  immediate  estate  of  freehold.  The  common  law  required  that 
a  tenant  to  the  pracipe  in  a  recovery  should  have  the  freehold  before  and  at 
*  the  time  of  judgment  given.  But  the  above-mentioned  stat  14  Geo.  2, 
c.  20,  has  made  a  recovery  valid,  if  the  freehold  is  vested  in  the  tenant  to 
the  prmcipe  before  the  end  of  the  term,  great  session,  session  or  assizes  in 
which  it  was  suffered,  notwithstanding  the  fine  or  deed  for  making  the 
tenant  to  the  pracipe  should  be  levied  or  executed  after  the  judgment  had 
been  ^iven  in  such  recovery,  and  the  writ  of  seisin  had  been  awarded. 
Thus  It  appears  that  the  legislature  had  relieved  common  recoveries  firom 
one  of  the  requisites  in  real  adverse  suits,  and  in  doin^  so  had  incumbered 
them  with  a  legal  fiction.    In  a  recovery  by  a  tenant  m  tail,  it  was  neces- 
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ssry  that  he  should  vouch  some  penoo  to  warranty.  If  the  writ  wa$  brought    84-4  WiiL  4, 
by  the  demandant  againat  the  tenant  in  tail,  and  he  vouched  over  anothw      e.  74,  t.  1. 

pefion,  the  recovery  onlv  barred  the  estate  tail,  of  which  the  tenant  in  tail   

was  then  seised,  and  the  remainders  and  reversion.  This  recovery  was 
called  a  recovery  with  single  voucher.  If  the  writ  was  brought  by  the 
demandant  against  another  person  who  had  the  immediate  estate  of  frcn. 
hold,  and  that  person  vouched  the  tenant  in  taU,  and  he  vouched  oyer 
another  person,  the  recovery  barred  all  estates  tail  of  or  to  which  the  tenant 
in  tail  was  or  ever  had  been  seised  or  entitled,  and  the  remainders  and 
reversion.  This  recovery  was  called  a  recovery  with  double  voucher.  If 
there  were  two  estates  tail  existing  at  one  time  in  distinct  persons,  the  one 
being  derived  out  of  the  other,  a  recovery  with  treble  voucher  was  some- 
times suffered,  although  the  necessity  of  such  a  recovery  was  considered 
doubtfuL  In  this  case  the  writ  was  brought  by  the  demandant  against 
some  person  who  had  the  immediate  estate  of  freehold,  not  being  either  of 
the  tenants  in  tsil,  and  that  person  vouched  the  tenant  of  the  derivative 
estate  tail,  who  vouched  over  the  tenant  of  the  original  esute  tail,  and  he 
vouched  over  another  person.  The  person  solely  vouched  or  last  vouched, 
was  always  some  officer  of  the  court  where  the  recovery  was  suffered,  and 
be  was  called  the  common  vouchee.  It  was  not  usual  to  suffer  a  recovery 
with  single  voucher.  In  the  case  of  a  recovery  with  double  or  treble 
voucher,  the  person  having  the  first  estate  of  freehold  conveyed  it  to  a 
stranger  to  make  him  tenant  to  the  pracipef  the  tenant  must  have  appeared 
in  court,  either  personally  or  by  attorney,  and  therefore  some  person  in  the 
habit  of  attending  the  court  where  the  recovery  was  suffered  was  usually 
made  the  tenant,  in  order  to  save  the  expense  and  delay  of  a  commission  of 
dedimut  poUitatem,  which  must  have  been  incurred  if  the  tenant  appeared 
by  attorney.  It  was  not  necessary  that  the  demandant  should  appear  in 
court ;  but  eveij  vouchee  must  have  appeared  in  court,  either  in  person  or 
by  attorney.  The  demandant  had  judgment  to  recover  the  land  against 
the  tenant,  and  the  tenant  had  judgment  to  recover  of  his  vouchee  land  of 
equal  value,  in  recompense  for  the  land  lost  by  his  default ;  and  if  there 
were  several  successive  vouchees,  each  person  vouching  had  judgment  to 
recover  of  his  vouchee  in  like  manner.  i*he  supposed  recompense  in  value 
to  the  tenant  and  vouchee,  or  each  successive  vouchee  except  the  last,  was 
usually  assigned  as  the  reason  why  the  issue  in  tail  and  the  remainders  and 
reversion  were  barred  by  a  recovery. 

"  In  consequence  of  its  being  required  that  the  tenant  to  the  prmcipe  Mlsehlefli  arising 
should  have  the  freehold,  great  difficulties  were  frequently  thrown  in  the  f^m  the  neceuUjr 
way  of  barring  entails,  and  occasionally  serious  mischiefii  arose.    So  long  as  SitoViJthV*** 
die  freehold  remained  in  the  tenant  for  life,  or,  if  there  should  be  no  tenant  tenant  to  the 
lor  life,  in  the  tenant  in  tail,  who  was  to  suffer  the  recovery,  there  was  no  pnecipe. 
difficulty.    But  it  often  happened  that  the  freehold  was  in  a  trustee,  or  had 
been  alienated  by  the  tenant  for  life  or  tenant  in  tail,  and  the  person  in 
whom  it  was  vested  could  not  be  traced,  or  would  refuse  to  ooncur  in 
making  the  tenant ;  sometimes  it  was  a  question  of  construction  whether 
the  freehold  was  vested  in  trustees.    If,  under  the  impression  that  they  had 
not  the  freehold,  they  were  not  made  to  join  in  the  conveyance  to  the 
tenant,  the  recovery  may  be  void.    Not  unfrequently,  from  omitting  to  in- 
vestigate the  title  when  a  recovery  was  to  be  suffered,  or  from  some  other 
cause,  it  was  not  known  that  the  freehold  was  in  a  trustee,  or  that  it  had 
been  aliened,  and  from  ignorance  of  this  circumstance  the  recovery  was 
void.     These  mischiefs  could  only  be  remedied  by  obtaining  the  concur- 
rence of  the  person  in  whom  the  freehold  was  vested,  and  suffering  a  new 
recovery.     If  a  recovery  should  be  void  for  want  of  a  proper  tenant  to  the 
praeipe,  and  the  defect  should  not  be  discovered  in  the  lifetime  of  the 
tenant  in  tail  who  suffered  it,  the  evil  was  incurable,  and  the  estate  might 
be  lost  by  the  persons  claiming  under  the  recovery.    (See  I  Prest.  on  Con  v. 
p.  28.) 

"When  a  tenant  in  tail  in  remainder  was  desirous  of  suffering  a  recovery, 
he  was  at  the  mercy  of  the  person  having  the  freehold,  who  had  it  in  his 
power  to  withhold  his  assent.  There  were  instances  of  this  power  being 
abused,  and  of  the  person  having  the  freehold  extorting  from  the  remainder- 
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man  a  consideration  for  bis  concurrence.  This  sometimes  occurred  when 
the  freehold  continued  in  the  first  tenant  for  life,  who  might  or  might  not 
be  connected  with  the  remainderman;  but  it  more  frequently  occurred  when 
the  fireehold  was  Tested  in  an  alienee,  who  was  generally  a  stranger.  There 
were  cases  in  which  great  skill  and  caution  must  have  been  used  in  making 
the  tenant  to  the  praeipet  in  order  to  preserve  powers,  rights  and  interests, 
which  might  otherwise  be  prejudiced  or  extinguished,  as  the  following 
examples  will  show.  If  a  tenant  for  life  conveyed  to  a  tenant  to  the pracipe 
to  enable  a  remainderman  in  tail  to  suffer  a  recovery,  he  would,  without 
caution,  have  extinguished  the  powers  annexed  to  his  estate  for  life,  and  let 
in  upon  his  own  estate  the  incumbrances  of  the  remainderman.  The  ex- 
pedients adopted  to  prevent  this  mischief  are  extremely  subtle  and  artificial. 
(See  note  to  section  84,  post,)  By  similar  expedients,  a  tenant  for  life  with 
a  contingent  remainder  in  tail,  either  to  himself  or  his  children,  might  assist 
a  remote  remainderman  in  tail  in  suffering  a  recovery  without  destroying 
the  contingent  remainder.  If  a  person  having  either  an  estate  tail  or  an 
estate  for  life,  with  a  contingent  remainder  to  his  children  (but,  as  not 
unfrequently  happened,  it  is  doubtful  which),  was  desirous  of  barring  his 
supposed  estate  tail  by  a  recovery,  but  at  the  same  time  wishes  to  prevent 
the  forfeiture  of  his  supposed  life  estate  and  the  destruction  of  the  contin. 
gent  remainder,  a  different  contrivance,  no  less  artificial,  was  resorted  to. 
In  recoveries  of  copyholds,  most  of  these  precautions  were  unnecessary. 
After  the  demandant  had  obtained  judgment  in  a  recovery,  a  writ  of  seisin 
was  sued  out,  to  be  executed  by  the  sheriff  of  the  court  where  the  lands  lie, 
and  he  returned  that  he  had  executed  the  writ,  and  delivered  seisin  of  the 
lands  to  the  demandant.  But  this  was  a  false  return,  for  the  writ  was  nev^ 
executed,  and  seisin  was  never  in  fact  delivered.  So  that  while  the  law 
required  that  the  demandant  should  recover  against  the  actual  tenant  of  the 
freehold,  when  he  had  recovered  the  lands,  it  failed  in  the  final  object  of 
the  action,  namely,  that  of  giving  him  possession.  Thus  the  suit  was  to 
commence  with  all  the  formalities  of  a  real  action,  but  to  end  with  dis- 
pensing with  the  only  object  of  those  formalities,  namely,  to  give  to  the 
demandant  the  lands  sued  for."  (Pint  Report  qf  Commissioners  qf  Real 
Property f  ordered  by  the  House  qf  Commons  to  be  printed,  20th  May,  1829, 
pp.  20—25.) 

(6)  The  species  of  base  fee  here  defined  is  thus  described  by  Lord  Coke: 
— Where  tenant  in  uil  bargains  and  sells  the  estate  to  another  and  his  heirs, 
and  afterwards  levies  a  fine  to  him  and  his  heirs  with  proclamations,  he  has 
an  estate  in  fee  simple  as  long  as  the  tenant  in  tail  has  heirs  of  his  body, 
derived  out  of  the  estate  tail ;  this  being  an  inferior  and  subordinate  estate, 
a  remainder  or  reversion  may  be  expectant  upon  it.  {Seymour's  case,  10 
Rep.  97  b,  98  a  ;  see  2  Ld.  Raym.  1148;  Plowd.  557  ;  Co.  Litt.  18  j  Shep. 
T.  46,  103,  402;  3  Leon.  117  ;  1  Prest.  on  Estates,  431,  432.)  Thus,  sup- 
pose A.,  being  tenant  in  tail  general,  levied  a  fine  with  proclamations,  the 
estate  tail  was  converted  into  a  base  or  determinable  fee,  which  would  sub- 
sist as  long  as  there  was  any  issue  inheritable  under  the  entail,  and  on  the 
failure  of  such  issue,  the  person  next  in  remainder  after  the  estate  tail  was 
entitled  to  enter.  It  was  clearly  settled  that  a  release  or  bargain  and  sale 
by  a  tenant  in  tail  gave  a  base  fee,  voidable  by  the  issue  in  tail.  (Machel  v. 
Clark,  2  Ld.  Raym.  779;  S.  C,  Salk.  619;  Com.  120;  7  Mod.  18;  11 
Mod.  19  ;  Goodright  d.  Tyrrell  v.  Mead,  3  Burr.  1703  ;  Seymour* s  case,  10 
Rep.  95  ;  Doe  d.  Neville  v.  Rivers,  7  Term  Rep.  276.)  A  conveyance  by  a 
tenant  in  tail  without  a  disentailing  assurance  will  in  general  pass  a  fee  de- 
terminable by  the  entry  of  the  issue  in  tail.  {Sturgis  v.  Morse,  2  De  G.,  F. 
&  J.  231,232.) 

(e)  The  word  divest  signifies  nothing  more  than  a  mere  deprivation  of  the 
possession.  (Cow.  Diet.)  But  the  words  put  to  a  right  \i&ve  a  more  ex- 
tensive signification,  as  they  mean  a  deprivation  not  only  of  the  possession, 
but  also  of  the  right  of  possession  ;  for  when  an  estate  is  turned  to  a  right, 
the  owner  has  only  the  jus  proprietatis,  or  mere  right  of  property,  which 
could  not  be  regained  by  a  possessory,  but  only  by  a  real  action.  (See  1 
Burr.  107 ;  1  Taunt.  578, 588 ;  1  T.  R.  788 ;  Butl.  Co.  Litt  239  a,  n.  (I).) 
(d)  It  has  been  established  ever  since  the  time  of  Lord  Coke,  {Sir  Edward 
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Clere^s  case^  6  Rep.  18,)  that  where  a  power  of  appointment  over  real  estate    3  4"  4i  Will.  4, 
is  executed,  that  the  appointee  takes  under  him  who  created  the  power,  and       c.  74,  «.  1. 
not  under  him  who  executes  it.    The  estates  limited  in  default  of  and  until  ' 

the  execution  of  the  power  are  defeated  by  an  appointment,  for  the  execu-  Seed  watini  a 
tion  of  a  power  is  the  limitation  of  a  use  under  and  by  the  effect  of  the  power, 
instrument  by  which  the  power  was  reserved.  Thus  in  the  ordinary  case 
of  a  marriage  settlement,  with  a  power  to  the  tenants  for  life  of  leasing  for 
twenty-  one  years,  when  the  tenant  for  lifd  executes  the  power,  the  effect  is 
not  technically  making  a  lease  ;  but  such  lessee  in  fact  stands  precisely  in 
the  same  relation  to  all  the  persons  named  in  the  first  settlement,  as  if  that 
settlement  had  contained  a  limitation  to  his  use  for  twenty-one  years  ante- 
cedent to  the  life  estate  and  the  subsequent  limitations.  {Maundrell  ▼. 
Maundrell,  10  Ves.  255,  256  ;  see  Co.  Litt.  216  a,  241  a,  notes  by  Butl.) 
It  has  been  beld,  that  a  right  of  dower,  which  had  attached  before  the 
execution  of  a  power,  was  defeated  bv  an  appointment.  (Ray  v.  Pung,  5 
B.  Si,  Aid.  561 ;  5  Madd.  310.)  So  wnere  an  estate  was  limited  to  such 
uses  as  a  piirchaser  should  appoint,  and  subject  thereto,  to  the  usual  uses 
to  bar  dower,  an  appointment  made  under  the  power  would,  in  equity  as 
well  as  at  law,  overreach  any  judgments,  which  might  in  the  meantime 
have  been  entered  up  against  the  purchaser,  and  the  circumstance  that  the 
appointee  took  with  notice  of  the  judgments  would  make  no  difference  in 
this  respect.  {Skeeles  v.  Shearly,  3  My.  &  Cr.  112 ;  8  Sim.  153 :  Eaton  v. 
Sanxter,  6  Sim.  517 ;  Doe  d.  Wigan  v.  Jone»,  10  B.  &  C.  459;  Tunstall  v. 
Trapptt  3  Sim.  300.)  An  important  alteration  has  been  effected  by  the 
statute  1  &  2  Vict.  c.  110,  s.  11  (3  &  4  Vict  c.  105,  s.  19,  Ireland),  with 
respect  to  defeating  judgments  by  the  execution  of  a  power,  for  that  statute 
authorizes  execution  against  the  real  estates  of  the  owner,  over  which,  at 
the  time  of  entering  up  judgment,  or  at  any  time  afterwards,  he  had  any 
disposing  power  which  he  might,  wiiftout  the  assent  of  any  other  person, 
exercise  for  his  own  benefit.  But  in  such  a  case,  if  the  appointee  is  a  pur- 
chaser or  mortgagee,  without  notice  of  the  judgment,  then  it  may  be  defeated 
by  an  appointment,  in  consequence  of  the  5th  section  of  the  stat  2  &  3  Vict, 
c.  11.  An  exception  to  the  above  rule,  that  the  appointee  takes  under  the 
deed  creating  the  power,  is,  where  the  person  executing  the  power  has 
granted  a  lease  or  any  other  interest,  which  he  may  do  by  virtue  of  his 
estate,  for  then  he  is  not  allowed  to  defeat  bis  own  act.  (Snape  v.  Turton, 
Sir  W.  Jones,  392;  Yelland  v.  Ficlis,  Moore,  788;  Goodright  v.  Caior, 
Dougl.  477.)  Thus  where  an  esute  was  limited  by  a  marriage  settlement 
to  trustees  to  the  use  of  the  settlor /or  life,  with  remainders  over,  and  with 
a  power  to  the  settlor,  with  the  consent  of  the  trustees,  to  revoke  all  the  uses 
in  the  settlement,  and  the  settlor  having  granted  an  estate  for  his  own  Itfe 
in  the  settled  estate,  a  revocation  subsequent  thereto  of  all  the  uses  by  him, 
v?ith  the  consent  of  the  trustees,  will  not  affect  the  estate  granted  for  his  life 
for  a  valuable  consideration.  (Goodright  v.  Cator  and  others,  Dougl.  477 ; 
see  Gilb.  on  Uses,  142;  Edwards  v.  Slater,  Hardr.  415;  Reg,  v.  Ellis,  ^ 
Exch.  652.)  An  appointment  has  not  relation  in  point  of  time  so  as  to 
make  the  appointee  take  from  the  time  of  the  creation  of  the  power ;  thus, 
in  tlie  case  of  The  Duke  qf  Marlborough  v.  Godolphin,  2  Ves.  sen.  61,  Lord 
Sunderland  left  the  interest  of  30,000/.  to  his  wife  for  her  life,  and  the  prin- 
cipal, after  her  decease,  to  such  of  her  children  as  she  should  by  deed  or 
will  appoint.  By  her  will  she  appointed  2,000/.  to  Mr.  Spencer,  and  1,500/. 
to  Lady  Morpeth,  who  both  died  in  her  lifetime.  It  was  contended  that 
the  appointment  related  back  to  the  time  of  Lord  Sunderland's  will,  which 
relation  would  overreach  the  death  of  the  two  parties,  who  were  alive  at  the 
time  of  the  death  of  the  testator.  Lord  Sunderland ;  and  then  it  would  be 
considered  as  vesting  in  them  in  their  lives.  But  Lord  Hardwicke  said,  that 
nothing  vested  in  them  during  their  lives,  and  consequently  that  nothing 
was  transmissible  to  their  representatives ;  because  every  person  claiminyt 
under  the  execution  of  a  power  must  claim  not  onlv  according  to  the  exe.-  > 
cution  of  the  power,  but  according  to  the  nature  of  the  instrument  bv  which! 
that  power  is  executed ;  and  therefore  a  will  in  execution  of  such  a  power, 
being  always  revocable,  it  is  not  complete  till  the  death  of  the  testatrix, 
although  an  appointment  by  deed,  even  with  a  power  of  revocation,  would 
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3  4*  4  WUL  4^  have  TCtted  the  sume  from  the  time  of  its  execution.  (See  1  Ves.  sen.  189; 
c  74,  J.  1.       S  Ves.  sen.  612 ;  Lule  ▼.  LitUt  1  Br.  C.  C.  583.)    A  deed  of  appointment 

— ^— — ~~  of  lands  in  a  register  county  was  postponed  to  a  mortgage  made  after  it, 
which  was  registered  both  before  the  deed  creating  the  power  and  the  ap. 
pointment.  (Scrqfton  t.  Quineey,  2  Ves.  sen.  413.)  It  is  in  general  clear 
where  a  party,  having  both  an  authority  and  an  interest,  does  an  act,  pur- 
porting  an  intention  to  pass  the  interest,  he  shall  be  held  to  intend  Uiat, 
and  not  to  exercise  his  authority.  (10  Ves.  258 ;  see  Sugd.  on  Powers,  c  5, 
S.6.) 


II.  Fines  and  Recoveries  abolished. 
Abolition  Clause. 


No  fine  or  reco- 
Teiy  to  be  levied 
or  suffered  after 
the  SUt  of  De- 
cember, 18S9. 


2.  After  the  thirty-first  day  of  December,  one  thoasand  eight 
hundred  and  thirty-three,  no  fine  shall  be  levied  or  common 
recovery  sufiered  of  lands  of  any  tenure,  except  where  parties 
intending  to  levy  a  fine  or  suffer  a  common  recovery  shall,  on 
or  before  the  thirty-first  day  of  December,  one  thousand  eight 
V  i)^^iv^<<i  po^ ^'^^Hiundred  and  thirtjr-three,  have  sued  out  a  writ  of^edimus.  or 
any  other  writ,  m  the  regular  proceedings  of  such  fine  or 
recovery  (fi);  and  any  fine  or  common  recovery,  which  shall 
be  levied  or  suffered  contrary  to  this  provision,  shall  be  abso- 
lutely void. 

(e)  It  will  be  observed  that  no  time  is  prescribed  for  completing  the  fine 
or  recovery. 


Persons  liable 
after  81st  De- 
cember, 1833, to 
levy  fines  or 
suffer  recoveries 
under  covenants 
to  effsct  the  pur- 
poses intended 
Dj  means  of  this 
act ;  but  in  any 
case  where  the 
purpose  of  a  fine 
or  recovery  can- 
not be  so  eflfected, 
the  persons  liable 
to  levy  fines  or 
sullbr  recoveries 
shall  execute  a 
deed  which  shall 
have  the  same 
operation  as  the 
fine  or  recovery. 


Provision  as  to  Covenants  to  levy  Fines^  8^c. 

3.  In  case  any  person  shall,  after  the  thirty-first  day  of  De- 
cember, one  thousand  eight  hundred  and  thirty-three,  be  liable 
to  levy  a  fine  or  suffer  a  common  recovery  of  lands  of  any 
tenure,  or  to  procure  some  other  person  to  levy  a  fine  or 
suffer  a  common  recoverv  of  lands  of  any  tenure,  under  a 
covenant  or  agreement  already  enter^  into  or  hereai^  to 
be  entered  into,  before  the  first  day  of  January,  one  thousand 
eight  hundred  and  thirty-four,  then  and  in  such  case,  if  all 
the  purposes  intended  to  be  effected  by  such  fine  or  reco- 
very can  be  effected  by  a  disposition  under  this  act,  the  person 
liable  to  levy  such  fine  or  suffer  such  recovery,  or  to  procure 
some  other  person  to  levy  such  fine  or  suffer  such  recoverv, 
shall,  after  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  thirty-three,  be  subject  and  liable,  under  such 
covenant  or  agreement,  to  make,  or  to  procure  to  be  made, 
such  a  disposition  under  this  act  as  will  effect  all  the  purposes 
intended  to  be  effected  by  such  fine  or  recovery  ;T  ^ut  if  some 
only  of  the  purposes  intended  to  be  effected  by  such  fine  or  re- 
covery can  be  effected  by  a  disposition  under  this  act,  then  the 
person  so  liable  to  levy  such  fine  or  suffer  such  recovery,  or  to 
procure  some  other  person  to  levy  such  fine  or  suffer  such  reco- 
very as  aforesaid,  shall,  after  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  thirty-three,  be  subject  and 
liable  under  such  covenant  or  agreement  to  make  or  procure  to 
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be  made  sach  a  disposition  under  this  act  as  will  eiFect  such  of  8  f  4  ^^'^  4, 
the  purposes  intended  to  be  effected  by  such  fine  or  recovery  as  c.  74",  #.  8. 
can  be  effected  by  a  disposition  under  this  act  ;Tand  in  those 
cases  where  the  purposes  intended  to  be  effected  by  such  fine  or 
recovery,  or  any  of  them,  cannot  be  effected  by  any  disposition 
under  this  act,  then  the  person  so  liable  to  levy  such  fine  or 
suffer  such  recovery,  or  to  procure  some  other  person  to  levy 
such  fine  or  suffer  such  recovery  as  aforesaid,  shall,  after  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and 
thirty-three,  be  liable  under  such  covenant  or  agreement  to  exe- 
cute, or  to  procure  to  be  executed,  some  deed  whereby  the  per- 
son intended  to  levy  such  fine  or  suffer  such  recovery  snail 
declare  his  desire  that  such  deed  shall  have  the  same  operation 
and  effect  as  such  fine  or  recovery  would  have  had  if  tne  same 
had  been  actually  levied  or  suffered ;  and  the  deed  by  which  such 
declaration  shall  be  made  shall,  if  none  of  the  purposes  intended 
to  be  effected  by  such  fine  or  recovery  can  be  effected  by  a  dis- 
position under  this  act,  have  the  same  operation  and  effect  in 
eyery  respect,  as  such  fine  or  recovery  would  have  had  if  the 
same  had  been  actually  levied  or  suffered  T^but  if  some  only  of 
the  purposes  intended  to  be  effected  by  sucn  fine  or  recovery  can 
be  effected  by  a  disposition  under  this  act,  then  the  deed  by 
which  such  aeclaration  shall  be  made  shall,  so  far  as  the  pur- 
poses intended  to  be  effected  by  such  fine  or  recovery  cannot  be 
effected  by  a  disposition  under  this  act,  have  the  same  operation 
and  effect  in  every  respect  as  such  fine  or  recovery  would  have 
had  if  the  same  had  been  actually  levied  or  suffered. 


III.  The  Tenure  of  Ancient  Demesne. 
Reversal  of  Fines,  ^c. 
4.  No  fine  already  levied  in  a  superior  court  of  lands  of  the  Pinei  and  reco. 
tenure  of  ancient  demesne  which  hath  not  been  reversed,  and  IS^?nfdlme^n^ 
no  fine  hereafter  to  be  levied  of  lands  of  that  tenure,  shall,  upon  when  levied  or  ' 
a  writ  of  deceit  already  brought  by  the  lord  of  the  manor  of  ISjielSr  coSn. 
which  the  lands  were  parcel,  the  proceedings  in  which  are  now  mayberevemd 

J.  "^'^     ^»   J    '^•i       v»  iP     A  *•  1%       a«  to  the  lord  by 

pendmg,  or  upon  a  wnt  of  deceit  which  at  any  time  after  wHu  of  deceit, 
the  passing  ot  this  act  may  be  brought  by  the  lord  of  the  {JVh'i^re'SJw 
said  manor,  be  reversed  as  to  any  person  except  the  lord  of  the  pendinff,  or  by 
t  shall  order  such  fine  to  be  vacated  Jjj^,^^ 


said  manor ;  and  the  court  . 

only  as  to  the  lord  of  the  said  manor;  and  every  such  fine  brought, but" 
which  may  be  reversed  as  to  the  lord  of  the  said  manor  upon  jJSnit'thl  par- 
such  writ  of  deceit  as  aforesaid  shall  still  remain  as  good  and  tfet  "»«jjo»  «»* 
valid  against,  and  as  binding  upon,  the  conusors  thereof,  and  £^der°them!a8°lf 
all  persons  claiming  under  them,  as  such  fine  would  have  been  "^JJJ^**"^ 
if  tne  same  had  not  been  reversed  by  such  writ  of  deceit  as 
aforesaid ;  and  no  common  recovery  already  suffered  in  a  supe- 
rior court  of  lands  of  the  tenure  of  ancient  demesne  which  hath 
not  been  reversed,  and  no  common  recovery  hereafter  to  be 
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suffered  of  lands  of  that  tenure,  shall,  upon  a  writ  of  deceit 
already  brought  by  the  lord  of  the  manor  of  which  the  lands 
were  parcel,  the  proceedings  in  which  are  now  pending,  or 
upon  a  writ  of  deceit  which  at  any  time  after  the  passing  of  this 
act  may  be  brought  by  the  lord  of  the  said  manor,  be  reversed 
as  to  any  person  except  the  lord  of  the  said  m&nor ;  and  the 
court  shall  order  such  recovery  to  be  vacated  only  as  to  the 
lord  of  the  said  manor ;  and  every  such  recovery  which  may 
be  reversed  as  to  the  lord  of  the  said  manor,  upon  such  writ  of 
deceit  as  aforesaid,  shall  still  remain  as  good  and  valid  against, 
and  as  binding  upon,  the  vouchees  therein,  and  all  persons 
claiming  under  them,  as  such  recovery  would  have  been  if  the 
same  had  not  been  reversed  by  siich  writ  of  deceit  as  afore- 
said (/). 

(/)  All  those  estates  which  are  called  in  Doomsday  Book  terra  regit 
were  manors  belonging  to  the  crown,  bein^  part  of  its  ancient  demesne ;  a 
great  portion  of  the  lands  comprised  within  those  manors  was  in  the  hands 
of  tenants  who  held  the  same  ot  the  crown  by  a  peculiar  species  of  socage 
tenure  which  has  long  been  known  bv  the  appellation  of  ancient  demeene  (4 
Inst.  269,  270),  which  can  only  subsist  in  manors  of  that  sort.  Whether 
ancient  demesne  or  not  can  only  be  determined  by  a  reference  to  Doomsday 
Book.  (Dyer,  250 ;  2  Burr.  1046.  See  2  Scriven  on  Cop.  579—599,  4th 
ed. ;  Com.  Dig.  Ancient  Demesne ;  and  Third  Real  Property  Report,  12, 
13.)  The  tenanu  in  ancient  demesne  were  subject  to  certain  restraints,  and 
entitled  to  certain  immunities.  They  could  not  bring  or  defend  any  real 
action  touching  their  tenements,  except  in  the  lord's  court.  Hence  the  title 
to  lands  of  that  tenure  are  frequently  involved  in  considerable  difficulties, 
in  consei^uence  of  fines  or  recoveries  having  by  mistake  been  levied  or 
suffered  m  the  Court  of  Common  Pleas.  **  A  fine  or  recovery  of  lands  of 
this  tenure  ought  to  be  levied  or  suffered  in  the  court  of  the  manor  of  which 
the  lands  are  held.  As,  however,  the  lands  are  within  the  jurisdiction  of 
the  couru  at  Westminster,  a  fine  or  recovery  in  the  Court  of  Common  Pleas 
is  not  void,  but  onl^  voidable.  The  contequence  of  this  is,  that  the  lands 
become  frank  fee  till  the  lord,  by  means  of  a  writ  of  deceit,  reverses  the 
fine  or  recovery :  after  the  reversal  the  lands  are  restored  to  the  ancient 
tenure,  and  the  fine  or  recovery  is  rendered  void,  not  only  as  to  the  lord, 
but  also  as  to  the  parties,  and  all  the  persons  claiming  under  them.  Till 
the  reversal,  the  parties  are  absolutely  bound  by  the  fine  or  recovery,  and 
there  is  no  method  by  which  the  lord  can  be  compelled  to  btinff  his  writ  of 
deceit,  and,  according  to  the  prevailing  opinion,  there  is  no  limit  to  his 
right  to  bring  it ;  and  the  parties  themselves,  however  so  disposed,  cannot 
rectify  the  error.  Although  a  release  from  the  parties  would  be  effectual  to 
extinguish  their  rights,  yet,  according  to  the  better  opinion,  no  subsequent 
fine  or  recovery  can  be  levied  or  suffered  in  the  lord's  court,  nor  can  the 
tenant  claim  any  protection  from  the  lord,  or  any  right  depending  on  the 
tenure,  till  the  reversal  of  th6  fine  or  recoverv  in  die  Court  of  Common 
Pleas,  nor  can  the  tenant  have  any  effectual  dealing  with  the  lands  as  frank 
fee,  till  the  lord  has  released  his  seignory.  Therefore,  till  the  reversal  of 
the  fine  or  recovery,  or  the  release  of  the  seignory,  the  title  is  unmarketable. 
The  principles  of  justice  require  that  a  fine  or  recovery  in  the  Court  of 
Common  Pleas  of  lands  in  ancient  demesne  should,  when  reversed  by  the 
lord,  still  remain  good  against  all  persons  except  him.  Another  mischief 
arising  firom  the  conversion  into  frank  fee  of  lands  of  the  tenure  of  ancient 
demesne,  by  levying  a  fine  or  suffering  a  recovery  in  the  superior  court,  is, 
that  the  owner,  not  being  aware  of  the  effect  produced  by  such  fine  or  re- 
covery, afterwards,  and  before  the  same  is  reversed,  levies  a  fine  or  suffers 
a  recovery  in  the  lord's  court,  which,  according  to  the  better  opinion,  is 
void,  on  the  ground  of  its  having  been  coram  non  judice.  Fines  and  reco- 
veries are  not  unfirequently  levied  and  suffered  in  the  superior  court,  not 
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from  any  wish  to  defraud  the  lord  of  his  tenure,  hut  from  the  circumstance    8^4  WilL  4, 
of  the  legal  advisers  of  the  parties  not  knowing  that  the  lands  are  of  the      o.  74»  t,  4. 

tenure  of  ancient  demesne :  for  it  often  happens  that,  previously  to  a  fine  

or  recovery,  the  title  to  the  land  is  not  investigated  ;  or  there  may  be  nothing 
appearing  on  the  abstract  to  show  that  the  lands  were  of  that  tenure.  The 
law  in  this  case  is,  therefore,  harsh  and  inconvenient  A  fine  or  recovery 
levied  or  suffered  in  the  Court  of  Common  Pleas  of  lands  in  Wales  (before 
the  Stat.  1  Will.  4,  c.  70),  or  in  a  count;^  palatine,  is  absolutely  void,  and 
therefore  works  no  mischief.  This  principle  may  be  a  good  one  as  to  lands 
in  those  jurisdictions,  because  the  boundaries  are  well  known  and  defined. 
But,  for  the  reason  above  given,  it  could  not  be  made  to  apply  to  lands  held 
in  ancient  demesne."     (^Fint  Real  Property  Report^  pp.  28,  29.) 


Defect  of  Jurisdiction. 
6.  If  at  any  time  before  or  after  the  passing  of  this  act  a  fine  Fine*  «nd  rcco- 
or  common  recovery  shall  have  been  levied  or  sufifered,  or  shall  Md«i?deraesn ° 
be  levied  or  sufiered  in  a  superior  court,  of  lands  of  the  tenure  }evi«i  ^  «uffered 
of  ancient  demesne,  and  subsequently  to  the  levying  or  suffer-  court!  i^er'other 
ing  thereof  a  fine  or  common  recovery  shall  have  been  or  shall  J""  ^**g"*^rtor 
be  levied  or  suffered  of  the  same  lands  in  the  court  of  the  lord  ccmrt^shaii^  u 
of  the  manor  of  which  the  lands  had  been  previously  parcel,  Jfnure  hid  not 
and  the  fine  or  common  recovery  levied  or  suffered  in  such  been  changed, 
superior  court  shall  not  have  been  reversed  previously  to  the 
levying  of  the  fine  or  the  suffering  of  the  common  recovery  in 
the  lord's  court,  then  and  in  everjr  such  case  the  fine  or  com- 
mon recovery  levied  or  suffered  m  the  lord's  court  shall,  not- 
withstanding the  alteration  or  change  of  the  tenure  by  the  fine 
or  common  recovery  previously  leviSi  or  suffered  in  the  superior 
court,  be  as  good,  valid  and  binding  as  the  same  would  have 
been  if  the  tenure  had  not  been  altered  or  changed ;  and  that  in  Fines  and  reco- 
every  other  case  where  an^  fine  or  common  recovery  shall  at  bSVnJaud^in"*** 
any  time  before  the  passmg  of  this  act  have  been  levied  or  »**»"  cwej, 
suffered  in  a  court  whose  jurisdiction  does  not  extend  to  the  su^red  in  cuuns 
lands  of  which  such  fine  or  recovery  shall  have  been  levied  or  Ji^**^aI*not°ex- 
suffered,  such  fine  or  recovery  shall  not  be  invalid  in  conse-  tend  to  the  land* 
quence  of  its  having  been  levied  or  suffered  in  such  court,  and  p^'Ja?  *'**"'' 
such  court  shall  be  deemed  a  court  of  sufficient  jurisdiction  for 
all  the  purposes  of  such  fine  or  recovery ;  and  in  eyerj  other 
case  where  persons  shall  have  assumed  to  hold  courts  in  which 
fines  or  common  recoveries  have  been  levied  or  suffered,  and 
such  courts  shall  be  unlawful  or  held  without  due  authority,  the 
fines  or  common  recoveries  which  at  any  time  before  the  pass- 
ing of  this  act  may  have  been  levied  or  suffered  in  such  unlaw- 
fiiT  or  unauthorized  courts  shall  not  be  invalid  in  consequence 
of  their  having  been  levied  or  suffered  therein,  and  such  courts 
shall  be  deemed  courts  of  sufficient  jurisdiction  for  all  the  pur- 
poses of  such  fines  or  recoveries. 
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cT74  J.  6.  Tenure  of  Ancient  Demesne  restored. 

I         ~     ~      6.  In  every  case  in  which  at  any  time,  either  before  or  after 
demMnel  Hhen    the  passing  of  this  act,  the  tenure  or*  ancient  demesne  has  been 
BQspeDded  OT  de-   q^  gjjaU  ^^e  suspended  or  destroyed  by  the  levying  of  a  fine,  or 
cffrecoT«7 £%    the  suffering  of  a  common  recovery  of  lands  of  that  tenure  in 
mtored  to  catei    *  Superior  court,  and  the  lord  of  the  manor  of  which  the  lands 
In  which  the        at  the  time  of  levying  such  fine  or  suffering  such  recovery  were 
o!^?hem^OT**^  parcel,  shall  not  reverse  the  same  before  the  first  day  of  Ja- 
•haii  *^^»     nuary,  one  thousand  eight  hundred  and  thirty-four,  and  shall  not 
tfra^yean.        1>7  ^^J  1^^  i^  fo^ce  on  the  first  day  of  tliis  session  of  parliament 
be  barred  of  his  right  to  reverse  the  same,  such  lands,  provided 
within  the  last  twenty  years  immediately  preceding  the  first  day 
of  Januarv,  one  thousand  eight  hundred  and  thirty-four,  the 
rights  of  the  lord  of  the  manor  of  which  they  shall  have  been 
parcel  shall  in  any  manner  have  been  acknowledged  or  recog- 
nized as  to  the  same  lands,  shall,  from  the  said  first  day  of  Ja- 
nuary, one  thousand  eight  hundred  and  thirty-four,  again  be- 
come parcel  of  the  said  manor,  and  be  subject  to  the  same  heriots, 
rents  and  services,  as  they  would  have  been  subject  to  if  such 
fine  or  recovery  had  not  been  levied  or  suffered ;  and  no  writ  of 
deceit  for  the  reversal  of  any  fine  or  common  recovery  shall  be 
brought  after  the  thirty-first  day  of  December,  one  thousand  eight 
hundred  and  thirty-three. 


IV.  The  Amendment  of  Fines  and  Bbooteries,  and  the 

RENDERING  THEM  YaLID  IN  CERTAIN  CaSES. 

Errors  in  Fines. 

Fines  mftdeTiJid  7.  If  it  shall  be  apparent,  from  the  deed  declaring  the  uses 
without  amend-  ^f  ^^^  ^^^  already  levied  or  hereafter  to  be  levied,  that  there  is 
in  the  indentures,  record,  or  any  of  the  proceedings  of  such  fine, 
any  error  in  the  name  of  the  conusor  or  conusee  of  such  fine, 
or  any  misdescription  or  omission  of  lands  intended  to  have 
been  passed  by  such  fine,  then  and  in  every  such  case  the  fine, 
without  an^  amendment  of  the  indentures,  record  or  proceed- 
ings in  which  such  error,  misdescription  *or  omission  shall  have 
occurred,  shall  be  as  good  and  valid  as  the  same  would  have 
been,  and  shall  be  held  to  have  passed  all  the  lands  intended  to 
have  been  passed  thereby,  in  the  same  manner  as  it  would 
have  done  if  there  had  been  no  such  error,  misdescription  or 
omission  (^). 

Fine  and  reco-  (g)  An  estate  stood  limited,  subject  to  a  life  estate,  to  five  persons,  as 

^^7*  tenants  in  common  in  tail,  with  cross  remainders  between  them  in  tail.    One 

of  these  persons,  a  married  woman,  concurred  with  her  husband  in  a  deed 
mortgaging  her  fifth  share,  and  all  other  the  share  and  interest  to  which  she 
might  become  entitled  by  the  death  of  any  of  the  other  tenants  in  tail  with- 
out issue;  and  the  deed  contained  a  covenant  to  levy  a  fine  of  the  property 

•  Lege  of. 
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expressed  to  be  conveyed  by  the  deed.   A  fine  was  levied  purporting  to  ex-    3  4r  ^  Will,  4, 
tend  only  to  the  fifth  share.    Afterwards  one  of  the  other  tenants  in  tail      e.  74,  j.  7. 

died  without  issue  and  without  having  barred  his  estate  tail :  it  was  held,  — 

that  there  was  an  error  in  the  fine  which  was  cured  by  this  section,  and  that 
the  fine  was  effectual  as  to  one-fourth  and  not  as  to  one-fifth  only.  (Life 
Association  of  Scotland  v.  Bddal;  Cooper  v.  Green,  3  De  O.,  F.  &  J.  58.) 

The  court  refused  to  amend  a  fine  by  substituting  for  the  name  of  one  Cases  of  smend- 
parish  mentioned  by  mistake  in  the  fine  the  name  of  another  parish  in  which,  '^^^  ®'  fiat§, 
according  to  the  deed  to  lead  the  uses,  the  premises  were  situated ;  the  court 
observing,  that  if  the  application  were  acceded  to,  it  would  be  in  the  same 
situation  as  before  the  act,  and  be  called  on  to  amend  upon  every  convey- 
ancer's doubt,  and  all  the  expense  would  be  incurred  which  the  act  was 
rsed  to  prevent  (Lockington,  dem.,  Shipley  and  wife,  conusors,  1  Bing. 
C.  Z55,)  Fines  of  conusor's  lands  in  G.  and  anv  other  adjoining  parish, 
were  amended  by  inserting  the  parish  of  R.,  an  adjoining  parish,  in  which 
the  conusor  had  land,  which  had  gone  according  to  the  de^  to  lead  the  uses. 
(Totton,  dem.,  Vincent,  defor.,  5  Bing.  N.  C.  626.)  The  court  amended  a 
fine  levied  at  the  Carmartlien  great  sessions,  1830,  by  indorsing  the  first 
and  third  proclamations,  of  which  there  was  no  entry,  it  appearing  that  such 
proclamations  had  been  made,  but  the  entry  of  them  omitted  by  the  clerk  of 
the  court  {Lloyd,  dem.,  Nicholas,  defor.,  4  Bing.  N.  C.  633  ;  6  Scott,  355.) 
In  another  case  a  similar  amendment  was  made  of  a  fine  levied  in  1771,  at 
the  great  sessions  for  the  county  of  Cardigan,  upon  the  affidavit  of  the  clerk 
to  the  deputy-prothonotary  of  that  court,  to  the  effect  that  the  proclamations 
were  always  duly  made  according  to  the  practice  of  the  court,  but  very  often 
not  registered,  and  on  the  affidavit  of  the  surviving  deforciant  that  the  fine 
was  intended  between  the  parties,  she  (the  survivor)  now  wishing  to  transmit 
a  good  title  to  a  purchaser,  and  although  no  affidavit  was  produced  of  the 
fact  of  the  proclamations  in  this  particular  case.  {Price  v.  Watkins,  6  Jur. 
170.)  A  fine  was  levied  at  the  autumn  ^eat  sessions  held  for  the  county  of 
Cardigan  in  1830;  the  roll  of  fines  levied  at  those  sessions  was  then  pro- 
claim^, and  also  at  the  autumn  asszies  for  that  county  in  1831 ;  and  it 
appeared  that  the  fine  was  then  upon  the  proper  roll.  There  was  no  evi- 
dence as  to  any  proclamation  having  been  made  at  the  spring  assizes,  1831  ; 
and  there  was  no  indorsement  of  any  of  the  proclamations,  the  officer  whose 
duty  it  was  to  indorse  them  on  the  roll  having  omitted  to  do  so.  The  court 
allowed  the  proclamations  to  be  indorsed  by  the  clerk  of  the  peace,  into  whose 
hands  the  records  of  fines  for  the  county  of  Cardigan,  by  the  1 1  Geo.  4  &  1  .^ 

WilL  4,  0.  70,  came  on  the  death  of  the  late  deputy-prothonotary,  and  this 
after  an  ejectment  brought  to  recover  the  premises  comprised  in  the  fine. 
{Evans,  dem.,  Davis,  defor.,  3  Jur.  223 ;  5  Bing.  N.  C.  229 ;  7  Dowl.  P.  C. 
259 ;  6  Scott,  372.)    The  stat  11  &  12  Vict  c.  70,  recites  that  notwith-  Fines  levied  ia 
standing  all  fines  levied  in  the  Court  of  Common  Pleas  at  Westminster  the  Court  of 
previously  to  the  abolition  of  fines  were  levied  with  proclamations,  yet  un-  S?J1^"*  ^^J** 
necessary  trouble  and  expense  are  occasionally  incurred  by  parties  being  f^^its  with^pro- 
required  to  procure  evidence  of  such  proclamations  having  been  in  fact  cUmations. 
made,  and  enacts  that  all  fines  heretofore  levied  in  the  said  Court  of  Com- 
mon Pleas  shall  be  conclusively  deemed  to  have  been  levied  with  proclama- 
tions, and  shall  have  the  force  and  effect  of  fines  and  proclamations.    Sect 
2.  Provided  always,  and  be  it  enacted,  that  nothing  herein  contained  shall  Pending  proceed- 
extend  to  or  affect  any  proceedings  at  law  or  in  equity  pending  at  the  time  ^^JP  not  to  be 
of  the  passing  of  this  act^  31st  Aug.  1848.    3.  Provided  also,  and  be  it  *°*''<^^* 
enacted,  that  diis  act  shall  not  extend  to  any  fine  heretofore  levied  of  or  flnw^conowntn^ 
concerning  any  lands,  tenements,  or  hereditaments  which  at  the  time  of  the  lands,  &c.  poe- 
passing  of  this  act,  3lBt  Aug.  1848,   shall  be  actually  possessed  or  enjoyed  sesied  under 
Dy  any  person  or  persons  under  a  title  adverse  to  or  inconsistent  with  the  •*▼«"•  titles,  &c 
operation  of  such  fine  if  levied  with  proclamations,  but  in  all  such  cases  it 
•ball  be  necessary  for  all  parties  alleging  that  such  fine  was  levied  with 
proclamations  to  prove  such  allegation  in  the  same  manner  as  if  this  act 
had  not  been  made. 
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8^4  mu.  4, 

c.  74,  J.  8. 

Recoveries  made 
valid  without 
amendment. 


Cases  where  the 
court  refused  to 
amend  recove- 
ries. 


Abolition  of  Fines  and  Recoveries, 

Errors  in  Recoveries, 

8.  If  it  shall  be  apparent,  from  the  deed  making  the  tenant 
to  the  writ  of  entry  or  other  writ  for  suffering  a  common  reco- 
very already  suffered  or  hereafter  to  be  suffered,  that  there  is  in 
the  exemplification,  record,  or  any  of  the  proceedings  of  such 
recovery  any  error  in  the  name  of  the  tenant,  demandant,  or 
vouchee  in  such  recovery,  or  any  misdescription  or  omission  of 
lands  intended  to  have  been  passed  by  such  recovery,  then  and 
in  every  such  case  the  recovery,  without  any  amendment  of  the 
exemplification,  record  or  proceedings  in  which  such  error,  mis- 
description or  omission  shall  have  occurred,  shall  be  as  good  and 
valid  as  the  same  would  have  been,  and  shall  be  held  to  have 
passed  all  the  lands  intended  to  have  been  passed  thereby,  in  the 
same  manner  as  it  would  have  done  if  there  had  been  no  such 
error,  misdescription  or  omission  (A). 

(h)  A  recovery  was  amended  under  this  section  by  inserting  the  words 
**  right  of  free  warren"  the  right  having  always  gone  with  the  property  in 
question,  and  the  deed  to  lead  the  uses  conveying  all  hereditaments.  {In  re 
Twisden's  Recovery,  4  Bing.  N.  C.  253  ;  5  Scott,  638.) 

In  the  exemplification  of  a  recovery,  the  name  of  the  tenant  was  inserted 
in  the  place  of  that  of  the  demandant  and  vice  versa :  it  was  held,  as  it  was 
apparent  upon  the  deed  how  it  was  intended  that  the  parties  should  be  de- 
scribed, the  defect  was  remedied  by  this  section,  and  that  no  amendment  was 
necessary.    (  Wickens,  dem.,  Windut,  ten.,  9  C.  B.  711.) 

In  a  recovery  the  court  of  C.  P.  will  not  allow  the  christian  names  of  the 
vouchee  (erroneously  transposed  in  the  warrant  of  attorney^  to  be  made 
right,  amendments  never  being  allowed  in  that  instrument  (Lamoni,  vou- 
chee, 3  Scott,  666 ;  2  Bing.  N.  C.  297.)  Where  the  deed  to  lead  the  uses 
of  a  recovery  is  sufficient  to  cover  all  the  lands  intended  to  be  passed,  an 
application  to  amend  the  recovery  by  inserting  the  name  of  the  parish  is 
unnecessary.  {Re  Watkiru,  9  Dowl.  P.  C.  58.)  The  court  refused  to  per- 
mit an  old  recovery  to  be  amended  by  the  insertion  of  a  parish,  the  words 
of  the  deed  being  large  enough  to  embrace  it,  and  the  omission  being  con- 
sequently cured  by  this  section.     {EvanSf  vouchee,  2  Scott's  N.  R.  83.) 

See  further,  as  to  the  amendment  of  fines  and  recoveries,  Cruise,  Dig. 
tit.  XXXV.  c  5,  XXXVI.  c.  6 ;  2  Wms.  Saund.  94. 


Saving  jurisdic- 
tion in  cases  not 
provided  for. 


Recoveries  made 
valid  in  certain 
ca^e«  wliere  bar- 
gain and  sale  is 
not  duly  enrolled. 


Jurisdiction  to  Amend  saved. 

9.  Provided  always,  and  be  it  further  enacted,  that  nothing 
in  this  act  contained  shall  lessen  or  take  away  the  jurisdiction  of 
any  court  to  amend  any  fine  or  common  recovery,  or  any  pro- 
ceeding therein,  in  cases  not  provided  for  by  this  act. 

Defect  of  Tenant  to  the  Prcecipe,  Non-inrolment  of  Bargain 
and  Sale, 

10.  No  common  recovery  already  sufiered  or  hereafter  to  be 
suffered  shall  be  invalid  in  consequence  of  the  neglect  to  inrol 
in  due  time  a  bargain  and  sale  purporting  to  make  the  tenant 
to  the  writ  of  entry  or  other  writ  for  suffering  such  recoverjr, 
provided  such  recovery  would  have  been  valid  if  the  bar^m 
and  sale  purporting  to  make  the  tenant  to  the  writ  had  been 
duly  inrolled. 
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Defect  of  Legal  Tenant  to  Prcecipe,  c.  74  *:*ii.  ' 

11.  No  common  recovery  already  suffered  or  hereafter  to  be  ^oreriesin. 
Buffered  shall  be  invalid  in  consequence  of  any  person  in  whom  valid  in  conse^ 
an  estate  at  law  was  outstanding  naving  omitted  to  make  the  SS'?3ng'p?o'Jer 
tenant  to  the  writ  of  entry  or  otner  writ  for  suffering  such  reco-  tenants  to  the 
very,  provided  the  person  who  was  the  owner  of  or  had  power  ma?e  yaiw'iJ 
to  dispose  of  an  estate  in  possession^  not  being  less  than  an  certain  cases, 
estate  for  life  or  lives  in  the  whole  of  the  rents  and  profits  of 
the  lands  in  which  such  estate  at  law  was  outstanding,  or  the 
ultimate  surplus  of  such  rents  and  profits,  after  payment  of  any 
charges  thereout,  and  whether  any  surplus  after  payment  of 
such  charges  shall  actually  remain  or  not,  shall,  within  the 
time  limited  for  making  the  tenant  to  the  writ  for  suffering 
such  recovery,  have  conveyed  or  disposed  of  such  estate  in 
possession  to  the  tenant  to  such  writ  (t) ;  and  an  estate  shall  be 
deemed  to  be  an  estate  in  possession  notwithstanding  there  shall 
be  subsisting  prior  thereto  any  lease  for  lives  or  years,  absolute 
or  determinable,  upon  which  a  rent  is  reserved,  or  any  term  of 
years  upon  which  no  rent  is  reserved  (k), 

(i)  Fines  and  recoveries  were  levied  or  suffered  of  equitable  estates,  and  Equitable  fines 
had,  with  a  few  exceptions,  the  same  operation  as  they  would  have  had  if  and  leooveries. 
the  estates  had  been  legal ;  but  neither  a  fine  nor  a  recovery  of  an  equitable 
fstate  produced  a  forfeiture  of  a  particular  estate,  or  destrove^  contingent 
pteregts.  except  in  the  mstance  of  a  recovery  suffered  byan  equitable  tenan^ 
lILtftiL  which  would  bar  the  entail,  and  all  interests  to  take  effect  on  the 
determination  or  in  derogation  thereof.  Fines  and  recoveries  of  equitable 
estates  must  have  been  levied  and  suffered  in  the  same  courts,  and  with  the 
same  formalities,  as  those  of  legal  estates  ;  but  there  was  some  difference 
between  legal  and  equitable  recoveries,  so  far  as  regarded  the  tenant  to  the 
praeipe,    (See  First  Real  Property  Report,  p.  29.) 

It  had  been  established  that  an  equitable  estate  for  life  and  a  legal  re- 
mainder in  tail  would  not  unite,  so  as  to  make  a  good  recovery  ;  and  that 
in  order  to  make  a  good  tenant  to  the  pracioe  there  should  have  been  a 
leyal  estate  for  life,  with  a  legal  remaindpr  m  tAiL  or  an  tHjiiitahlft  pstatft 
for  life,  with  an  equitable  rennainder  in  tail.  {Shanland  v.  Smithy  1  Br. 
C.  C.  75;  Salvin  v,  Thornton,  Id,  78,  n.;  S.  C.  Ambl.  545.  See  Iveson  v. 
Pearman,  3  B.  &  C.  811  ;  4  B.  &  Ad.  55;  1  Collect.  Jurid.  214;  Doe  d. 
Cadogan  v.  Ewart,  7  Ad.  &  Ell.  670.)  A  recovery  suffered  bv  an  equitable 
tenant  for  life  with  a  legal  remainder  in  tail  was  void.>  Thus,  where  an  estate 
was  conveyed  to  a  purchaser  and  his  trustee  and  their  heirs,  to  the  use  of 
the  purchaser  and  trustee  and  the  heirs  and  assigns  of  the  purchaser  for 
ever,  it  was  held,  that  a  recovery  suffered  by  a  devisee  in  tail  under  the  will 
of  the  purchaser  after  his  death,  but  in  the  lifetime  and  without  the  con- 
currence of  the  trustee,  in  whom  the  leg^l  estate  of  freehold  for  life  was 
vested,  was  bad,  as  the  tenant  in  tail  had  no  legal  estate  in  her,  except  a 
remainder  in  tail  expectant  on  the  determination  of  the  trustee's  life  estate 
and  an  equitable  estate  during  his  life.  (S  B.  &  Cr.799.)  But  an  equitable 
remainder  in  tail  might  have  been  barred  although  the  person  making  the 
tenant  to  the  nracipe  had  the  legal  estate^  (8  Ves.  125.)  Where  a  legal 
tenant  in  tail  conveyed  his  estate  to  a  trustee  or  mortgagee,  and  was  after- 
wards desirous  of  suffering  a  recovery,  the  conciirrence  of  his  alienee  in 
making  a  tenant  to  the  precipe  was  necessary,  and  the  recovery  without  it 
would  not  have  been  effectual.  But  this  rule  was  held  not  applicable  by 
analogy  to  trust  estates,  and  therefore  if  equitable  tenant  in  tail  with  equit- 
able remainder  over  conveyed  his  interest  to  another  person  and  his  heirs 
by  way  of  mortgage,  or  upon  sutfh  trusts  as  left  the  ultimate  beneficial 
ownership  in  himself,  a  recovery  suffered  of  the  secondary  equitable  estate 
was  valid  wiiliout  the  concurrence  of  the  mortgagee  or  trustee  in  the  convey- 
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S  ^  4t  Will.  4t,  ance  making  the  tenant  to  the  pracipe.  {Noumlle  v.  Greenwood,  Turn.  & 
c.  74/ff.  11.  Russ.  26.  See  Catbome  ▼.  Sewrfe,  1  Atk.  608.) 
A  testator,  who  was  entitled  to  the  equity  of  redemption  in  freehold  pre- 
mises, subject  to  a  mortgage  in  fee,  devised  the  premises  to  J.  P.  and  another 
as  trustees,  on  trust,  in  the  first  place,  out  of  the  rents  to  pay  off  the  mort- 
gage ;  and  he  then  gave  10^.  a  year  out  of  the  rents  in  the  events  whi<^ 
happened  to  E.  P.,  and  the  remainder  of  the  rents  to  J.  P.  and  8.  M.  P. 
equally ;  and,  after  the  death  of  E.  P.,  he  devised  certain  parts  of  the  pre- 
mises to  J.  P.  and  the  heirs  of  his  body.  S.  M.  P.  died  in  the  lifetime  of 
£.  P. ;  J.  P.  then  joined  in  suffering  a  recovery  for  the  purpose  of  barring 
the  estate  tail ;  but  neither  E.  P.  nor  the  next  of  kin  of  8.  M.  P.  joined  in 
making  the  tenant  the  precipe :  it  was  held  that  the  concurrence  of  £.  P. 
was  not  necessary,  but  that  the  concurrence  of  the  next  of  kin  of  8.  M.  P. 
was  necessary,  and  that  the  recovery  was,  for  want  of  such  concurrence,  in- 
valid as  to  one  moiety  of  the  premises.  {Pennu  v.  Allen,  7  De  G.,  M.  &  G. 
409 ;  8  Jur.,  N.  8.  278.)  The  eldest  son  and  heir  of  S.  M.  P.  was  in  pos- 
session of  the  rents  of  all  the  devised  premises,  and  joined  in  respect  of  cer- 
tain parU  of  them  of  which  he  was  himself  tenant  in  tail  in  making  ^e 
tenant  to  the  pracipe.  The  court  refused,  in  the  absence  of  any  other  cir- 
cumstances tending  to  prove  it,  to  presume  a  surrender  to  him  of  S.  M.  P.'s 
estate  pour  autre  vie,  or  to  regard  him  as  having  a  title  to  it  by  general  occu- 
pancy, (lb,)  It  was  held,  that  there  could  be  no  general  occupancy, 
whether  the  estate  pour  autre  vie  was  regarded  as  \egu  or  equitable,  and 
that  the  person  beneficially  entitled,  and  not  the  executor  or  administrator 
of  S.  M.  P.,  was  the'prpper  person  to  concur  in  making  the  tenant  to  the 
pracipe,  (lb.)  The  title  of  the  plaintiff  against  which  the  recovery  was 
set  up  accrued  in  1887  ;  the  plaintiff  brought  an  ejectment  in  1852,  but  was 
forced  to  abandon  it,  and  to  proceed  in  equity :  he  filed  his  bill  in  1855.  It 
was  held  that  he  was  not  barred  of  his  tide  to  relief  by  lapse  of  time,  and  in 
particular  that  the  8  &  4  Will.  4,  c.  27,  s.  28,  did  not  apply.  (/6.)  The 
account  of  rents  and  profits  of  those  portions  of  the  property  to  which  the 
plaintiff  was  declared  entitled  was  directed  from  1852,  the  time  when  tihe 
plaintiff  first  made  an  adverse  claim  by  commencing  the  ejectment.    (lb.) 

Lands  were  devised  (before  stat.  7  Will  4  &  1  Vict.  c.  26)  to  L.  and  his 
heirs,  in  trust  to  permit  and  suffer  A.  to  take  the  rents  and  profits  during 
A.'s  life,  "  with  this  proviso,  to  pay"  W.  out  of  the  same,  an  annuity  for  her 
life,  and  if  A.  died  before  W.,  topermit  W.  to  enjoy  the  lands  for  her  life ; 
and,  after  the  deaths  of  A.  and  W.  the  devisor  gave  and  devised  the  lands 
to  the  heirs  male  of  A.,  remainder  over.  A.  and  W.  both  survived  the  de- 
visor. A.  survived  W.,  and  after  W.'s  death  suffered  a  common  recovery. 
It  was  contended  that  A.  took  an  equitable  estate  only  for  his  life  under  the 
will,  with  a  legal  estate  tail  in  remainder  under  the  same  instrument,  and 
therefore  that  the  recovery  was  inoperative  to  bar  the  estate  tail  or  remainder 
over.  It  was  held,  that  assuming  L.  to  have  had  a  leg^l  estate  during  W.'s 
life,  A.  was  legal  tenant  in  tail  male  after  W.'s  death,  and  that  the  recovery 
barred  the  estate  tail  and  remainders.  (Adams  v.  Adams,  6  Q.  B.  860.) 
"Wliat  requisite  In  To  make  a  legal  tenant  to  the  pracipe  it  was  absolutely  necessary  that 
tenam  to ^  therF15pyl3~Ue"possessTon'  by  seisin  in  fact  or  in  lawj  but  the  equitable 
pneclpe.  owner  never  had  the  legal  seisin,  often  not  the  actual  possession,  and  very 

frequently  not  even  the  right  to  call  for  either.  In  the  one  case,  if  it  were 
shown  that  the  possession  was  not  in  the  party,  and  consequently  would  not 
pass  from  him,  the  purpose  of  the  conveyance  was  frustrated,  no  legal  free- 
hold being  acquired  ;  but  in  the  other  case  it  was  not  the  object,  nor  could 
ever  be  the  eflfect  of  the  conveyance,  to  transfer  the  possession,  but  only  to 
pass  the  equitable  interest ;  and  therefore  an  equitable  recovery  was  held  to 
be  valid  though  the  tenant  in  tail  was  not  at  the  time  in  the  actual  receipt 
of  the  rents,  which  a  trustee  had  paid  over  to  others  under  a  decree  which 
was  afterwards  reversed.  (Lord  Grenville  v.  Blyth,  16  Ves.  224.)  The 
possession  and  the  right  to  it  are  presumed  to  go  together  till  the  contrary 
IS  shown,  and  the  rightful  owner  will  not  be  held  out  of  possession  unless 
it  be  shown  that  some  other  person  has  i^dversely  obtained  possession  at  the 
time  of  executing  the  deed  making  the  tenant  to  the  pracipe.  (Pigott  v. 
WaUer,  7  Ves.  122.)    Nothing  short  of  a  disseisin  or  intrusion  can  prevent 
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the  freehold  in  law  from  remaining  in  the  party  entitled  to  it,  and  a  person    8  4-4  Will,  4, 
not  having  an  estate  of  freehold  cannot  suffer  a  recovery,  though  in  pos-      e,  74,  t.  1 1. 

session.    Where  a  tenant  In  tail  in  remainder  expectant  on  an  estate  for  

life  had  obtained  possession  of  the  settled  estate  under  a  judgment  in  an 
action  of  ejectment,  and  during  the  life  of  the  tenant  for  life  made  a  feoff« 
ment  with  livery  of  seisin  to  a  third  party  to  make  him  tenant  to  the  pradpe 
for  suffering  a  common  recovery,  in  which  the  tenant  in  tail  was  vouched,  it 
was  held  that  the  taking  possession  under  the  judgment  in  ejectment  did 
not  amount  to  a  disseisin  of  the  freehold,  as  there  was  no  tortious  ouster  (see 
Litt.  s.  279;  Co.  Litt  15S);  and  that  the  feoffment,  without  the  concur- 
rence of  the  jointress,  did  not  make  a  good  tenant  to  the  practpe,  and  that 
the  recovery  was  void,  hecause  there  was  no  disseisin  of  the  jointress,  nor 
omster  of  her  freehold  ;  that  the  feoffment  was  made  really  under  an  idea  of 
having  a  right  to  suffer  a  recovery,  and  not  with  an  intention  to  constitute 
a  disseisin,  and  that  if  it  were  done  with  that  intention,  it  amounted  to  a 
feoffment  in  form  only,  and  was  not  such  a  feoffment  as  was  in  use  of  old ; 
no  transmutation  of  the  possession  passed  by  it,  but  its  object  being  secret 
and  collusive,  it  ought  not  to  work  a  constructive  disseisin.  ( Taylor,  dem., 
jitkws  V.  Horde^  1  Burr.  60}  Cowp.  689;  6  Br.  P.  C.  6S3,  Toml.  ed.; 
see  Butl.  Ca  Litt.  330,  b,  n.)  It  is  a  general  rule  that  unless  the  persons 
entitled  to  the  actual  possession  of  the  land  concur  in  a  feoffment,  it  will 
not  defeat  their  interest.    {Doe  d.  Haddock  v.  Lynes,  8  B.  &  C.  388.) 

If  a  tenant  in  tail,  after  having  assigned  dower,  suffered  a  recovery  with- 
out the  concurrence  of  the  widow,  it  was  void  as  to  the  part  assigned,  for 
want  of  a  good  tenant  to  the  pracipe.  (Row  v.  Power,  2  Bos.  &  Pul.  1.) 
But  a  dowress  who  had  not  entered  was  not  a  necessary  party  to  a  recovery. 
(4  Br.  C.  C.  525.  See  Gilb.  Ten.  26 ;  5  Cru.  Dig.  p.  246,  pi.  18.)  So  where 
tenant  in  tail  conveyed  his  estate  to  the  use  of  himself^and  his  intended 
wife  for  their  lives,  with  remainder  to  the  heirs  of  their  bodies,  and  after 
marriage  the  husband  alone  suffered  a  recovery,  it  was  held  to  bar  but  a 
moiety,  and  to  be  a  severance  of  the  joint  estate.  (Moody  v.  Moody,  AmbL 
649.  See  Co.  Litt.  187 ;  2  Br.  C.  C.  180.)  So  where  there  were  two  joint 
tenants  of  a  manor,  and  a  writ  of  entry  of  the  whole  manor  was  brought  against 
one  of  them,  on  which  a  common  recovery  was  suffered,  it  would  only  be 
good  for  the  moiety  of  the  person  against  whom  the  writ  was  brought,  but 
as  to  the  other  moiety,  it  would  be  void  for  want  of  a  tenant  to  the  pracipe* 
(  Winchester's  case,  3  Rep.  1 ;  CoUyer  v.  Mason,  2  Brod.  &  Bing.  685.)  The 
above  clause  in  the  act  will  not,  it  is  conceived,  be  applicable  to  cases 
similar  to  the  three  last  cited. 

(k)  Allusion  has  been  already  made  to  the  stat.  14  Geo.  2,  c.  20,  which 
dispensed  with  the  concurrence  of  persons  holding  freehold  leases  in  making 
tenants  to  the  pracipe.    (See  antCy  p.  322.) 


Remedial  Clauses  qualified. 
12.  Provided  always,  and  be  it  farther  enacted,  that  where  certain  catea  in 
any  fine  or  common  recovery  shall  before  the  passing  of  this  Jj^v^riJ^hiii 
act  have  been  wholly  reversed,  such  fine  or  recovery  shall  not  not  be  made 
be  rendered  valid  by  this  act ;  and  where  any  fine  or  common  ^*"*  ^^  **^  ^^' 
recovery  shall  before  the  passing  of  this  act  have  been  reversed 
as  to  some  only  of  the  parties  thereto,  or  as  to  some  only  of  the 
lands  therein  comprised,  such  fine  or  recovery  shall  not  be  ren- 
dered valid  by  this  act  so  far  as  the  same  shall  have  been  re- 
versed ;  and  where  any  person  who  would  have  been  barred  by 
any  fine  or  common  recovery,  if  valid,  shall  before  the  passing 
of  this  act  have  had  any  dealings  with  the  lands  comprised  in 
such  fine  or  recovery,  on  the  faith  of  the  same  being  invalid, 
such  fine  or  recovery  shall  not  be  rendered  valid  by  this  act ; 
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and  this  act  shall  not  render  valid  any  fine  or  common  recovery 
as  to  lands  of  which  any  person  shall  at  the  time  of  the  passing 
of  this  act  be  in  possession  in  respect  of  any  estate  wmch  the 
fine  or  common  recovery,  if  valid,  would  have  barred,  nor  any 
fine  or  common  recovery  which,  before  the  passing  of  this  act, 
any  court  of  competent  jurisdiction  shall  have  refused  to  amend ; 
nor  shall  this  act  prejudice  or  afiect  any  proceedings  at  law  or 
in  eauitv,  pending  at  the  time  of  the  passing  of  this  act,  in 
which  the  validity  of  such  fine  or  recovery  shall  be  in  question 
between  the  party  claiming  under  such  fine  or  recovery,  and 
the  party  claiming  adversely  thereto ;  and  such  fine  or  recovery, 
if  the  result  of  such  proceedings  shall  be  to  invalidate  the  same, 
shall  not  be  rendered  valid  b^  this  act ;  and  if  such  proceedings 
shall  abate  or  become  defective  in  consequence  of  the  death  of 
the  party  claiming  under  or  adversely  to  such  fine  or  recovery, 
any  person  who  but  for  this  act  would  have  a  right  of  action  or 
suit  oy  reason  of  the  invalidity  of  such  fine  or  recovery  shall 
retain  such  ri^ht,  so  that  he  commence  proceedings  within  six 
calendar  montns  afler  the  death  of  such  party  (/)• 

(/)  A  decision  in  the  Exchequer  Chamber  in  Ireland,  reversing  the  decision 
of  the  Queen's  Bench,  is  stated  to  have  put  a  construction  upon  the  9th  sec- 
lion  of  the  Irish  act  (which  is  the  same  as  the  Tith  section  of  the  English  act, 
and  which  excepts,  out  of  the  previous  sections,  cases  where  any  person  at 
the  passing  of  the  act  was  in  possession  in  respect  of  any  estate  which  the 
recovery,  if  valid,  would  have  barred),  which  does  not  seem  to  be  warranted 
by  the  words  and  intention  of  the  legislature.  (Sugd.  Statutes,  p.  187t  2nd 
ed. ;  Davies  v.  jyArcy,  3  Ir.  C.  L.  Rep.,  N.  S.  617 ;  4  Ir.  Ch.  Rep.,  N.  S.  87.) 


At  to  the  records 
of  fines  and  re- 
coveries in  the 
Courts  of  Com- 
mon Pleas  at 
Westminster  and 
Lancaster,  and 
the  Court  of  Pleas 
at  Durham,  after 
the  31st  of  De- 
cember, 1833. 


V.  Custody  of  the  Records  of  Fines  and  Recoveries. 

13.  After  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three^  the  records  of  all  fines  and 
common  recoveries  levied  and  suffered  in  his  Majesty's  Court 
of  Common  Pleas  at  Westminster,  and  all  the  proceedings 
thereof,  shall  be  deposited  in  such  places  and  kept  by  such 
persons  as  the  said  Court  of  Common  Pleas  shall  from  time  to 
time  order  or  direct ;  and  the  records  of  all  fines  and  common 
recoveries  levied  and  suffered  in  his  Majesty's  Court  of  Com- 
mon Pleas  at  Lancaster,  and  all  the  proceedings  thereof,  shall 
be  deposited  in  such  places  and  kept  by  such  persons  as  his 
Majesty's  justices  of  assize  for  the  county  palatine  of  Lancaster 
for  the  time  being  shall  from  time  to  time  order  or  direct ;  and 
..the  records  of  all  fines  and  common  recoveries  levied  and 
suffered  in  the  court  of  pleas  of  the  county  palatine  of  Durham, 
and  all  the  proceedings  thereof,  shall  be  deposited  in  such  places 
and  kept  by  such  persons  as  the  said  court  of  pleas  shall  from 
time  to  time  order  or  direct;  and  in  the  meantime  the  said 
records  and  proceedings  shall  remain  in  the  same  places  re- 
spectively where  they  are  now  deposited,  and  be  kept  by  the 
respective  persons  who  would  have  continued  entitled  to  the 
custody  thereof  if  this  act  had  not  been  passed ;  and  while  the 
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said  records  and  proceedings  respectively  shall  be  kept  by  such  3^4  w%u,  4, 
persons  respectively,  searches  may  be  made  and  extracts  and  c  74,  #.  13. 
copies  obtained  as  heretofore,  and  on  paying  the  accustomed 
fees ;  and  when  any  of  the  records  ana  proceedings  shall,  by 
the  order  of  the  court  or  justices  having  the  control  over  the 
same,  be  kept  by  any  other  person,  then,  so  far  as  relates  to  the 
records  and  proceedings  in  the  custody  of  such  other  person, 
searches  may  be  made,  and  extracts  or  copies  obtained,  at  such 
times  and  on  pa3ring  such  fees  as  shall  from  time  to  time  be 
ordered  by  the  court  or  justices  having  the  control  over  the 
same ;  and  the  extracts  or  copies  so  obtained  shall  be  as  avail- 
able in  evidence  as  they  would  have  been  if  obtained  from  the 
person  whose  duty  it  would  have  been  to  have  made  and 
delivered  out  the  same  if  this  act  had  not  been  passed  (Z). 

(/)  By  5  &  6  Will.  4,  c.  82,  the  offices  in  the  Court  of  Common  Pleas 
connected  with  fines  and  recoveries  are  abolished.  The  records  and  docu- 
ments concerning  the  duties  of  such  offices  are  to  be  transferred  to  the  officer 
of  the  Court  of  Common  Pleas  appointed  under  3  &  4  Will.  4,  c.  74,  for  regis- 
tering the  certificates  of  acknowledgment  of  married  women  subject  to  the 
order  of  that  court  (s.  2).  The  business  of  the  abolished  offices  is  trans- 
ferred to  the  same  officer  (s.  3).  Searches  may  be  made  apd  copies  taken 
of  the  records  and  documents,  which  copies  and  extracts,  signed  by  the  same 
officer,  shall  be  as  available  in  evidence  and  as  effectual  as  the  same  would 
have  been  if  signed  by  the  officers  of  such  abolished  offices. 

The  6  Vict  sess.  2,  c.  32,  passed  on  18th  June,  1842  :— "  Whereas  the 
records  of  fines  levied  and  recoveries  suffered  in  the  lately  abolished  courts 
of  great  sessions  in  the  principality  of  Wales,  and  the  lately  abolished  court 
of  session  in  the  county  palatine  of  Chester,  were  in  many  cases  so  irregularly 
and  carelessly  engrossed  and  kept,  that  divers  purchasers,  and  others  whose 
titles  were  intended  to  be  secured  by  and  under  the  said  fines  and  re* 
coveries,  are  in  danger  to  have  the  same  impeached,  notwithstanding  that 
the  said  fines  and  recoveries  had  duly  passed  all  the  offices,  and  that  the 
lands  intended  to  be  thereby  assured  are  sufficiently  described  in  the  pro- 
ceedings upon  such  fines  and  recoveries :  be  it  enacted,  that  all  fines  levied  All  finei  levied  in 
in  the  lately  abolished  courts  of  greaX  sessions  in  the  principality  of  Wales,  tbe  late  courts  of 
or  in  the  lately  abolished  court  of  session  of  the  county  palatine  of  Chester,  wJJJ.'JJd'the^ 
of  which  the  writ  of  covenant  was  duly  returned  and  compounded,  and  of  court  of  setsion 
which  the  acknowledgment  was  before  the  judge  or  by  commissioners  duly  in  Cheshire  shaU 
taken  and  allowed,  and  of  which  the  said  writs  and  concords,  with  other  ^^J^*!**  {?***«* 
proceedings,  were  lodged  in  the  office  of  the  prothonotary  of  the  county  in  ^thstandiingany 
which  the  lands  named  in  such  writs  are  situated,  shall  be  holden  good  and  neglect  in  keeping 
firm  in  law,  notwithstanding  the  misprision  or  neglect  of  any  prothonotary,  the  record, 
deputy  prothonotary,  secondary,  or  other  officer  of  any  of  the  said  courts, 
or  their  clerks,  or  any  other  public  officer  whatsoever,  to  file  the  same,  or 
to  engross  the  chirograph  or  foot  of  such  fine,  to  endorse  or  record  the  pro- 
clamations thereof,  or  to  enrol  or  docket  the  said  fine,  or  do  any  other  thing 
which  by  his  office  he  ought  to  have  done  after  the  acknowledgment  of  the 
said  fine." 

Sect.  2.  «*  That  where  it  shall  be  needful  to  prove  that  any  fine  which  Certain  fines 
appears  to  have  been  duly  acknowledged  was  levied  wtth  proclamations  in  J>*en  to  be  levied 
any  of  the  said  courts,  it  shall  be  taken  to  have  been  so  levied,  and  shall  JJJn,.^      *°**" 
have  all  the  force  of  a  fine  levied  with  proclamations,  although  no  chiro- 
graph or  foot  of  such  fine  be  found  endorsed  with  proclamations,  nor  any 
entry  of  them  or  any  of  them  appear  on  record,  if  such  fine  were  duly  en- 
rolled or  entered  on  the  plea  roll  of  the  session  in  which  it  was  levied,  or 
docketed  in  the  docket  roll  or  docket  book  of  such  session,  so  as  to  set  forth 
the  names  of  the  parties,  and  the  places  in  which  the  lands  are  situated  of 
which  such  fine  was  levied ;  or  if  within  three  years  from  the  passing  of  this 
act,  or  such  further  time  as  the  Court  of  Common  Pleas  shall  in  any  case 
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Z  ^4f  mil,  4,  allow,  such  6ne  shall  have  been  docketed,  in  auch  fonn  aa  aforeaaid>  in 
c.  74,  J.  IS.  docket  rolls  or  docket  books  of  parchment  or  vellum,  by  the  several  late 
prothonotaries  of  the  said  abolished  courts,  or  in  case  of  the  death  or  in- 
ability of  any  such  prothonotary,  by  some  person  or  persons  appointed  for  that 
purpose  by  the  Master  of  the  Rolls;  or  if  within  the  said  period  of  three 
years,  or  such  further  time  as  the  Court  of  Common  Pleais  shall  in  any 
case  allow,  the  writ  of  covenant,  and  the  concord  and  all  other  proceedings 
of  such  fine,  shall  have  been  enrolled,  with  the  allowance  of  the  said  court, 
in  a  book  or  books,  roll  or  rolls  of  parchment  or  vellum,  as  hereinafter 
provided :  provided  always,  that  any  such  fine  may  be  reversed  by  writ  of 
error  issued  within  twenty  years  from  the  levying  thereof."  To  prove  the 
levying  of  a  fine  with  proclamations  in  a  court  of  great  session  in  Wales, 
the  chirograph  was  produced,  having  one  proclamation  indorsed,  and  the 
plea  roll  of  the  same  session,  at  which  the  chirograph  stated  the  fine  to  have 
been  levied,  containing  the  entry  of  a  Ucentia  concordandi  between  the  same 
parties,  and  respecting  the  same  premises,  as  those  mentioned  in  the  chiro- 
graph. It  was  held  sufficient,  by  virtue  of  the  stat.  5  Vict  c.  82,  s.  2. 
{Doe  d.  Cadwalader  v.  Price,  16  Mees.  &  W.  603.) 
Certain  reeoTeries  Sect  8.  **  That  all  recoveries  suffered  in  any  of  the  said  abolished  courts 
declared  good  In  ^jj^reof  the  writ  of  entry  was  duly  returned,  and  the  appearance  of  the 
tenant  and  vouchee  or  vouchees  duly  recorded  by  the  court,  or  the  warrant 
or  warrants  of  attorney  duly  executed  and  allowed,  and  of  which  the  said 
writ  and  other  proceedings  (if  any)  was  or  were  lodged  in  the  office  of  the 
prothonotary  of  the  county  in  which  tlie  lands  named  in  the  said  writ  are 
situated,  shall  be  holden  good  and  firm  in  law.  notwithstanding  the  non- 
enrolment  or  non-exemplification  of  such  recovery,  or  any  other  misprision 
or  neglect  of  any  prothonotary  or  other  officer  as  aforesaid  to  do  any  thing 
which  by  his  office  he  ought  to  have  done,  after  the  recording  of  the  ap- 
pearance of  the  tenant  and  vouchee  or  vouchees,  or  the  execution  and 
allowance  of  the*warrant  or  warrants  of  attorney:  provided,  nevertheless, 
that  where  no  enrolment  on  the  plea  roll  of  the  session  in  which  such 
recovery  was  suffered,  or  any  exemplificaiion  of  a  pretended  enrolment 
thereof,  sealed  with  the  judicial  seal  of  the  court,  or  any  entry  on  the 
remembrance  roll  sufficient  to  prove  the  arraignment  of  the  writ  of  entry, 
can  be  found  or  produced,  no  such  recovery  shall  be  holden  good  by  virtue 
of  this  act,  unless  within  three  years  after  the  passing  of  this  act,  or  such 
further  time  as  the  Court  of  Common  Pleas  shall  in  any  case  allow,  the  writ 
of  entry  or  other  proceedings  extant  of  record  touching  the  said  recovery 
shall  be  enrolled  as  hereinafter  provided,  or  such  recovery  shall  have  been 
docketed  in  full  and  ample  manner  as  aforesaid :  provided  also,  that  any 
such  recovery  may  be  reversed  by  writ  of  error  issued  within  twenty  years 
from  the  sufiering  thereof.** 
Fines  and  raeo-  S^ect  4.  '*  That,  subject  to  such  orders  as  the  Court  of  Common  Pleas 
verlesroaybeen-  from  time  to  time  shall  make,  anv  person  may  at  anytime  henceforward 
oiIb**^  *f  iMittrar  *^*"*^  ^**®  ^"^^  concord,  chirograph,  proclamation,  appearance,  warrant  of 
of  Court  ofCo^  attorney,  and  all  or  any  other  proceedings  in  any  fine  or  recovery  levied  or 
mon  Pleas.  suffered  in  any  of  the  said  abolished  courts,  and  now  extant  among  the 
public  records  thereof,  to  be  enrolled  in  the  office  of  the  registrar  of  certifi- 
cates and  affidavits  of  acknowledgments  of  deeds  by  married  women  in  the 
Court  of  Common  Pleas,  which  office,  for  the  purposes  of  an  act  passed  in 
27  Elis.  c.  9.  the  twenty-seventh  year  of  Queen  Elizabeth,  intituled  *  An  Act  for  Re- 
formation of  Errors  in  Fines  and  Recoveries  in  the  Twelve  Shires  of  Wales 
and  Counties  Palatine,  and  for  Exemplification  of  Fines  and  Recoveries 
generally,'  and  under  such  of  the  provisions  of  the  said  act  as  are  now  capable 
of  taking  effect,  shall  be  deemed  to  be  the  enrolment  office  therein  named : 
provided  always,  that  no  such  enrolment  of  any  writ  of  covenant  or  writ  of 
entry  shall  be  made  as  aforesaid  where  such  writ  shall  not  have  been  duly 
filed  upon  the  proper  file  of  the  session  in  which  the  same  was  returnable, 
unless  the  compounding  of  such  writ  shall  be  proved  to  the  satisfaction  of 
the  said  registrar  by  an  entry  thereof  duly  made  in  the  book  of  the  com- 
pounder of  kinff*8  silver  for  the  county  in  which  the  lands  named  in  such 
writ  are  situated;  and  in  every  such  case  such  entry  or  certificate  of  compo- 
sition made  shall  be  enrolled  together  with  such  writ" 
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Sect.  5.  "  And  be  it  declared  and  enacted,  that  the  Court  of  Common    8  4-  4  Will,  4, 
Pleas  shall  have  the  same  power  of  amending  any  fine  or  recovery,  and  the      c.  74,  t.  13. 

record  or  enrolment  tliereof,  whether  as  now  extant,  or  as  such  fine  or  

-  Saving  the 

ower 
^        ,  .  f  Corn- 

Court  of  Common  Fleas."  mon  Pleai. 


recovery,  or  aiw  proceedings  thereof,  shall  hereafter  be  enrolled,  in  manner  amending  dow 
aforesaid,  as  if  the  same  had  been  originally  levied,  suffered  or  had  in  the  of  Court  of  Co 


VI.  Estates  Tail  not  Barrable  bt  Warranty. 
14.  All  warranties  of  lands  which  after  the  thirty-first  day  of  Stutet  tail,  and 
December,  one  thousand  eight  hundred  and  thirty-three,  shall  SSS!ifnSCS>r 
be  made  t)r  entered  into  by  any  tenant  in  tail  thereof,  shall  be  b»rrabto  by  ww- 
absolutely  void  against  the  issue  in  tail,  and  all  persons  whose  ™°^^' 
estates  are  to  take  effect  after  the  determination  or  in  defeasance 
of  the  estate  tail  (m), 

(m)  See  3  &  4  Will.  4,  c.  27,  s.  39,  ante,  p.  246. 


VII.  Alienation  of  Estates  Tail. 
General  enabling  Clause, 
15.  After  the  thirty-first  day  of  December,  one  thousand  Power  after  the 
eiffht  hundred  and  thirty-three,  every  actual  tenant  in  tail  (n),  i83mo*S|Sm '* 
whether  in  possession,  remainder,  contingency,  or  otherwise,  of  lands  entailed 
shall  have  full  power  to  dispose  of  for  an  estate  in  fee  simple  for  Tieu^Mute' 
absolute,  or  for  any  less  estate,  the  lands  entailed,  as  against  all  "^^{JyJjJnt 
persons  claiming  the  lands  entailed  by  force  of  any  estate  tail 
which  shall  be  vested  in  or  might  be  claimed  by,  or  which  but 
for  some  previous  act  would  have  been  vested  in  or  might  have 
been  claimed  by,  the  person  making  the  disposition,  at  the  time 
of  his  making  the  same,  and  also  as  a^inst  all  persons,*  in- 
cluding the  King's  most  excellent  Majesty,  his  heirs  and  suc- 
cessors, whose  estates  are  to  take  effect  after  the  determination 
or  in  defeasance  of  any  such  estate  tail:   saving  always  the 
rights  of  all  persons  in  respect  of  estates  prior  to  the  estate  tail 
in  respect  of  which  such  disposition  shall  be  made,  and  the 
rights  of  all  other  persons,  except  those  against  whom  such  dis- 
position is  by  this  act  authorizea  to  be  made  (o). 

•  The  remainder  of  the  corresponding  clause  in  the  Irish  act,  4  &  5  Will. 
4,  c  92,  s.  12,  runs  thus :  "  whose  estates  are  to  take  effect  after  the  deter- 
mination or  in  defeazance  of  anv  such  estate  tail,  including  the  King's  most 
excellent  Majesty,  his  heirs  and  successors,  as  regards  the  title  to  his  Ma- 
jesty to  any  reversion  or  remainder  created  or  reserved  by  any  settlement  or 
will,  and  which  reversion  or  remainder  shall  have  come  or  shall  hereafter 
come  to  the  crown  in  consequence  of  the  attainder  of  any  person  to  whom 
the  forfeited  reversion  or  remainder  was  previously  to  such  forfeiture  limited 
by  any  settlement  or  will,  but  not  in  any  other  case,  or  where  the  title  to 
the  crown  shall  have  accrued  by  any  other  means ;  saving  always  the  rights 
of  all  persons  in  respect  of  estates  prior  to  the  estate  tail  in  respect  of 
which  such  disposition  shall  be  made,  and  the  rights  of  all  other  persons 
except  those  against  whom  such  disposition  is  by  this  act  authorized  to  be 
made." 
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8  if  4  miL  4, 
c.  74.  J.  15. 


Rdveralon  in 
crown  barred 
by  conveTftoce 
under  this  act. 


Abolition  of  Fines  and  Recoveries. 

(«)  A  disentailing  deed,  executed  by  a  tenant  for  life,  has  not  the  same 
effect  as  a  fine  or  recovery  formerly  had  in  divesting  subsequent  contingent 
estates,  and  so  creating  a  tortious  fee.  Such  a  deed  would  have  had  no 
such  operation  at  common  law,  and  its  effect  under  the  statute  depends  en- 
tirely upon  its  having  been  executed  by  a  tenant  in  tail.  (Slater  v.  Danger' 
JUld,  15  Mees.  &W.263.) 

By  a  disentailing  deed  under  this  act,  after  reciting  that  A.  was  tenant 
for  life,  with  remainder  to  B.  in  tail  of  the  two  estates  therein  comprised, 
and  that  A.  being  called  upon  to  pay  a  debt  of  1,200/.  had  applied  to  C, 
who  had  agreed  to  advance  that  sum  in  consideration  of  B.  joining  in  the 
deed,  which  he  had  also  agreed  to  do  in  order  to  defeat  all  esutes  tail  of  B.y 
and  to  convey  the  inheritance  in  fee  therein,  A.  and  B.  jointly  conveyed  the 
two  esutes  and  all  the  interest  of  A.  and  B.  therein  to  C,  for  500  years,  to 
secure  the  repayment  of  1,200/.  and  interest,  with  remainder  to  A.  for  life, 
remainder  to  B.  in  fee ;  in  fact,  A.  was  tenant  in  tail,  not  tenant  for  life  of 
one  of  the  two  estates :  it  was  held,  that  the  conveyance  being  for  valuable 
consideration  as  to  both,  B.  and  C.,  the  tenant  in  tail  under  A.'s  entail, 
could  not  be  heard  to  say,  that  such  entail  was  not  barred  by  the  deed,  the 
intention  to  convey  the  whole  fee  simple  in  the  property  so  entailed  being 
sufficiently  expressed,  and  the  operative  words  of  the  disentailing  deed 
being  large  enough  to  bar  such  entail     (Evans  v.  Jones,  1  Kay,  29.) 

An  alien  might  suffer  a  common  recovery,  (4  Leon.  404,  Shep.  Touch. 
404.)  and  may  execute  a  disentailing  deed.    (1  Jarm.  on  Wills,  34.) 

Actual  tenant  in  tail  means  exclusively  the  tenant  of  an  estate  tail  ifhich 
shall  noTlTave  T)een  barfed,  ancTsuch  tenant  shall  be  deemed  an  actual 
tenant  in  tail,  alihough  the  estate  tail  may  have  been  divested  or  turned  to 
a  riffht  (Jnte,  s.  1,  p.  316.)  By  letters  patent.  King  Charles  the  Second, 
in  the  25th  year  of  bis  reign,  in  consideration  of  natural  love  and  affection, 
granted  an  estate  tail  in  certain  lands  to  his  illegitimate  son,  H.  F.,  after- 
wards created  Duke  of  Grafton.  It  was  held,  that  such  estate  and  all  other 
esutes  tail  and  remainders,  and  reversions  thereupon  expecUnt  or  depend- 
ing, were  effectually  barred  and  extinguished  by  indentures  of  bargain  and 
sale  under  3  &  4  Will.  4,  c.  74,  s.  15,  notwithsUnding  the  sUt  34  &  35 
Hen.  8,  c.  20.  ( Duke  of  Grtfion  v.  London  and  Birmingham  Railway  Com" 
pony  J  6  Scott,  719.  See  Com.  Dig.  EsUtes,  B.  31 ;  Bac.  Abr.  Fines  and 
Recoveries,  2nd  division,  C.) 

(o)  A  tenant  for  life  in  possession  with  a  remote  remainder  in  tail  could 
by  a  recovery  with  double  voucher  bar  such  entail,  but  without  prejudice  to 
the  intermediate  interests  between  his  estate  for  life  and  remainder  in  tail. 
(Smith  V.  Clifford,  1  Term  Rep.  738 1  Meredith  v.  LesUe,  6  Br.  P.  C.  388 ;  see 
Doe  d.  Lumley  v.  Earl  qf  Scarborough,  3  Ad.  &  Ell.  43.) 

A  rent  being  an  incorporeal  hereditament,  and  susceptible  of  the  same 
limitations  as  other  hereditaments,  may  be  granted  or  devised  for  life  or  in 
tail  with  remainders  or  limitations  over.  But  there  is  a  difference  between 
an  entail  of  lands  and  an  entail  of  rent ;  that  the  tenant  in  tail  of  lands,  with 
the  immediate  reversion  in  feein  the  donor,  inlght,  by  a  common  recovery 
Bar  the  entail  and  reversion  ;  whereas  the  grantee  in  tail  of  a  rent  de  novo, 
without  a  sulbsequentTiifutation  oTlt  fn  fee,  acquired  by  a  common  recovery 
only  a  base  fee,  determinable  upon  his  decease  and  failure  of^£j8SUS-in 
tail :  bul  if  there  was  a  limitation  of  it  in  fee  after  the  limitation  in  tail,  the 
recovery  of  the  tenant  in  tail  gave  him  the  fee  simple.  (Smyth  v.  Farnahy, 
Carter,  52;  Sid.  285;  5  Keb.  29,  55,  84;  IFeeks  v.  Peach,  Lutw.  1218, 1224; 
S.  C,  Salk.  577 ;  ChapUn  v.  ChapUn,  8  P.  Wms.  229 ;  ButL  Co.  Litt.  298  a, 
n.  2;  1  Prest. on  Conv.  3.) 

It  will  deserve  consideration,  whether  a  tenant  in  tail  by  an  assurance 
under  this  act  of  a  rent  de  novo,  without  any  limitation  in  fee  on  its  '>i^gi"»t 
creation,  will  acquire  more  than  a  base  fee,  as  he  would  have  done  by  a 
recovery;  the  act  makes  no  distinctioi^  between  a  tenant  in  tail  of  land  and 
of  rents.    (See  ante,  p.  316.) 
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8  4-4  fn//.4, 
JEx  provisione  Viri,  ^c.  Restraining  Clause.  c,  74, «.  16. 

16.  Provided  always,  and  be  it  further  enacted,  that  where  Power  of  dispoti- 
iinder  any  settlement  made  before  the  passing  of  this  act,  any  exerci'**d*b^*' 
woman  snail  be  tenant  in  tail  of  lands  within  the  provisions  of  women^nants  in 
an  act  passed  in  the  eleventh  year  of  the  reign  of  his  Majesty  if^ne^STunder 
King  Henry  the  Seventh,  intituled  ''  Certain  Alienations  made  n  Hen.  7,  c.  20, 
by  the  Wife  of  the  Lands  of  her  deceased  Husband  shall  be  SS?'"'^"'"' 
void,"  the  power  of  disposition  hereinbefore  contained  as  to 
such  lands  shall  not  be  exercised  by  her  except  with  such 
assent  as,  if  this  act  had  not  been  passed,  would,  under  the 
provisions  of  the  said  act  of  King  Henry  the  Seventh,  have 
rendered  valid  a  fine  or  common  recovery  levied  or  suffered  by 
her  of  such  lands  ( p). 

(p)  By  sUt.  n  Hen.  7,  c.  20,  (confirmed  by  stat.  32  Hen.  8,  c.  36,  8.  2,)  Thestat  II  Hen. 
*•  if  any  woman  who  has  any  estate  in  dower  or  for  l\fe,  or  in  tail  jointly  with  '»  «•  2®»  and  con- 
her  husband,'  or  only  to  hersel/f  or  to  her  use^  in  any  lands  or  hereditaments  ■^™^*®**  ®^  "• 
of  the  inheritance  or  purchase  qfher  husband,  (Co.  Litt  326,  b,)  or  fiven  to 
the  husband  and  wife  in  tail  or  for  life,  by  any  of  the  ancestors  of  the  hue- 
tfond,  or  by  any  other  person  seised  to  the  use  of  the  husband,  or  of  his  an- 
cestors, shall  hereafter,  being  sole,  or  with  any  after-taken  husband,  discon- 
tinue, alien,  release  or  confirm  with  warranty,  or  by  covin  sufier  any  re- 
covery of  the  same  against  them,  or  any  of  them,  or  any  other  seised  to  their 
or  either  of  their  use ;  all  such  recoveries,  discontinuances,  alienations,  re- 
leases, confirmations  and  warranties  shall  be  utterly  void  and  of  none  effect." 
And  a  right  of  entry  is  given  to  the  persons  entitled  to  the  estate,  and  if 
such  alienation  were  made  by  such  wife  and  her  second  husband,  such  entry 
may  be  made  during  his  life,  but  after  his  decease  such  women  may  re-enter 
and  enjoy  according  to  their  first  estate ;  but  women  if  sole  at  the  time  of 
such  alienation  are  barred,  and  an  immediate  right  of  entry  is  given  to  the 
persons  entitled.  The  statute  excepts  discontinuances  and  recoveries  made 
with  the  consent  of  the  persons  next  entitled  to  the  inheritance,  and  pre- 
serves the  widow's  right  to  alien  for  the  term  of  her  /(/c  only.  The  last- 
mentioned  statute  extends  not  only  to  cases  in  which  the  gifc  is  confined  to 
the  issue  of  the  husband,  (Foster  v.  Pitfal,  Cro.  Eliz.  2,  524.)  but  to  a  limi- 
tation  to  the  heirs  of  the  body  of  the  wife  in  tail  general,  with  a  remainder 
or  reversion  in  favour  of  the  husband  or  his  ancestors.     {Symson  v.  Turner, 

1  Eq.  Cas.  Abr.  220 ;  see  Gretton  v.  Haward,  6  Taunt  94 ;  S,C^2  Marsh. 
9.)  Where  an  estate  is  settled  partly  in  consideration  of  the  marriage,  and 
partly  in  consideration  of  the  money  paid,  the  consideration  of  marriage 
will  prevail  and  bring  the  case  within  the  statute.  {Villars  y.  Beaumont, 
Dyer,  145 a;    fVatkins  v.  Lewis,  1  Russ.  &  M.  390.) 

Some  cases,  though  within  the  words  of  the  statute,  have  been  construed 
not  to  be  within  its  meaning,  as  where  an  estate  was  devised  by  the  hus- 
band to  his  wife  in  tail,  with  remainder  over  to  a  stranger  in  fee.  (Cro.  Eliz. 

2  ;  1  Leon.  261.)  So  also,  where  the  husband  purchased  an  estate,  but  the 
whole  consideration  was  paid  by  the  wife's  sister  upon  condition  that  such 
estate  should  be  settled  to  the  use  of  the  husband  and  wife  in  tail :  it  was 
held,  that  the  alienation  of  the  wife  after  the  death  of  the  husband  was  valid, 
and  not  within  the  act.  (  Watkins  v.  Lewis,  1  Russ.  &  M.  378.)  The  statute 
11  Hen.  7t  c.  20.  being  made  for  the  protection  of  the  interests  ofThe  issue, 
did  not  apply  when  the  heir  in  tail  himself  joined  with  his  mother  either  in 
a  fine,  or  in  the  conveyance  declaring  the  uses  it  was  intended  to  effectuate. 
(Curtis  V.  Price,  12  Ves.  97.  See  the  cases  on  the  last-mentioned  statute 
collected  in  1  Roper  on  Husband  and  Wife,  by  Bright,  pp.  497, 515  ;  Cruise's 
Dig.  tit.  XXXVI.  c  10;  Prest,  Conv.  19—21,  146—149.) 
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o  A  X  Win  4 

e.  74,  s.  17. '  Repeal  of  11  Sen.  %  c.  20. 

Except  u  to  17.  Provided  always,  and  be  it  farther  enacted,  that,  except 

ment«*SeXre thu  ^  ^  lands  Comprised  in  any  settlement  made  before  the  passing 

act,  the  act  11  of  this  act,  the  said  act  of  tne  eleventh  year  of  the  reign  of  his 

^peiied^^^'  Majesty  King  Henry  the  Seventh  shall  be  and  the  same  is 
hereby  repealed. 

Reversion  in  Crown,  ^c,  not  to  he  barred. 

The  power  of  18.  Provided  always,  and  be  it  further  enacted,  that  the 

dUposition  notto   power  of  disposition  hereinbefore  contained  shall  not  extend  to 

tenaots  hi  uu.  "  rtcnant  of  estates  tail,  who,  by  an  act  passed  in  the  thirty-fourth 

and  thirty-fifth  years  of  the  reign  of  his  Majesty  King  Henrj 

(i;   the  Eighth,  intituled,  "An  Act  to  embar  feigned  Recovery  of 

Lands  wherein  the  King  is  in  Reversion,"  or  by  any  other  act, 

we  restrained  from  barring  their  estates  tail,  or  to  tenants  in 

(2.>[tail  after  possibility  of  issue  extinct  (^). 

(q)  Whenever  there  is  any  reason  to  suspect  that  an  estate  has  belonged 
to  the  crown,  it  is  necessary  to  require  the  production  of  the  original  grant 
from  the  crown,  or  to  search  for  it. 
Tenants  in  tail  By  statute  34  &  S5  Hen.  8,  c.  20,  no  feigned  recovery  by  assent  of  parties 

of  the  gift  of  the    against  any  tenant  in  tail  of  any  lands  given  by  the  crowvt  whereof  the  rever- 
^^^'^  sion  or  remainder,  at  the  time  of  such  recovery  had,  shall  be  in  the  king, 

shall  bind  the  heirs  in  tail,  whether  any  voucher  be  had  in  such  recovery  or 
not ;  but  after  the  death  of  such  tenant  in  tail,  the  heirs  in  tail  may  enter 
and  enjoy  the  lands  according  to  the  form  of  the  gift;  the  recovery  or  any 
other  thing  done  or  suffered  by  or  against  such  tenant  in  tail  notwithstand- 
ing. In  order  to  bring  an  estate  tail  with  a  reversion  in  fee  to  the  crown 
within  the  protection  of  the  act,  it  must  be  clearly  a  tfift  or  provision  of  the, 
king ;  fbr  where  a  grant  made  by  the  crown,  reserving  the  reversion  on 
failure  of  the  issue  ofthe  grantee,  was  made  neither  as  a  gift  nor  as  a  reward 
for  services,  but  as  an  act  of  justice  in  execution  of  some  secret  trust  or 
obligation  binding  the  crown,  it  was  held  not  to  be  within  that  act,  and  that 
a  recovery  barred  the  reversion.  {Perkins  d.  Foule  v.  SewelU  4  Burr.  2223 ; 
S.  C,  1  Bl.  Rep.  654 ;  see  Co.  Litt.  372  b,  373  a ;  Cruise's  Dig.  tit  XXXVI. 
c.  10,  s.  42—51 ;  1  Prest.  Conv.  18,  19, 144--146,  221.)  If  the  king,  having 
made  a  gift  in  tail,  reserving  the  reversion  to  himself,  afterwards  gave  leave 
to  the  tenant  in  tail  to  suffer  a  common  recovery,  for  the  purpose  of  passing 
the  reversion  out  of  himself  in  order  to  be  reconveved  to  him,  which  was 
done  accordingly,  the  tenant  in  tail  or  his  issue  might  afterwards  bar  such 
reversion  by  a  common  recovery,  notwithstanding  the  statute,  because  the 
reversion  having  been  once  severed  from  the  crown  the  privity  of  estate  was 
gone,  and  the  statute  was  intended  only  to  restrain  where  the  reversion  con- 
tinued in  the  crown  without  any  alteration.  (Earl  of  Chesterfield's  case, 
Uardr.  409.)  That  mode  of  barring  the  crown  was  prevented  by  statute  1 
Ann.  sess.  i,  c.  7,  which  restrains  the  alienation  of  lands  belonging  to  the 
crown,  except  for  a  term  not  exceeding  thirty-one  years  or  three  lives,  or  for 
a  term  determinable  upon  one,  two  or  three  lives ;  but  see  statute  34  Geo.  3, 
c.  75 ;  39  &  40  Geo.  8,  cc.  86,  88 ;  47  Geo.  3,  c  24. 

Where  tenant  in  tail  of  the  gift  of  the  crown  was  disseised,  and  the  dis- 
seisee levied  a  fine  with  proclamations,  and  five  years  elapsed :  it  was  held, 
that  the  issue  in  tail  was  barred,  although  the  fine  of  the  tenant  in  uil 
himself  would  have  been  within  the  34  &  35  Hen.  8,  c.  20.  {Stra^field  v. 
Dover,  Cro.  Eliz.  595 ;  but  see  1  Sid.  166;  1  Roll.  R.  171.) 

A  common  recovery  previously  to  the  statute  of  Hen.  8,  did  not  bar  the 
reversion  or  remainder  in  the  crown,  because  it  was  not  like  common  per- 
sons bound  by  the  fictitious  recompense  on  which  the  effect  of  a  recovery 
was  founded.    (2  RoU.  Abr.  293,  294 ;  Hob.  R.  339.)    It  was  decided  that, 
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where  tenant  in  tail  male  with  the  reversion  in  the  crown,  before  the  sUtute    3^4  Will  4, 
34  &  35  Hen.  8,  c.  20,  suffered  a  common  recovery  with  single  voucher,  the     c.  74,  #.  18. 

recoveror  gained  a  base  fee  determinable  on  failure  of  issue  male  of  the  ' 

donee ;  that  such  base  fee  was  descendible  and  alienable ;  that  the  issue  in 
tail  were  barred,  and  the  ancient  reversion  remained  in  the  crown,  which 
might  come  into  possession  and  take  effect  whenever  there  should  be  a 
failure  of  such  issue.  (Bro.  tail,  41;  Cro.  Car.  430;  Plowd.  655;  Dyer, 
32  a ;  Neal  d.  Duke  of  Jthol  v.  Wilding,  1  Wils.  275.)  It  was  a  question  in 
a  recent  case,  whether  a  reversion  in  an  estate  in  Ireland  (to  which  the  sta- 
tute 34  &  35  Hen.  8  does  not  extend,  Co.  Litt.  372  b,  n.  3),  after  an  estate 
tail,  which  had  vested  in  the  crown  in  consequence  of  the  attainder  of  the 
reversioner,  could  be  barred  by  a  common  recovery  suffered  by  the  issue  in 
tail  when  in  possession.  The  point  was  considered  so  doubtful  by  the  House 
of  Lords,  that  a  purchaser,  who  objected  to  the  title  on  that  ground,  was 
held  not  bound  to  accept  it.  {Blosse  v.  Clanmorrii,  3  Bligh,  62.  See  19  & 
20  Vict.  c.  120,  8.  42.  po$t.) 

In  several  acts  of  parliament  conferring  estates  on  eminent  individuals  as 
a  reward  for  public  services,  tenants  in  tail  are  restrained  from  aliening  such 
estates,  except  for  their  own  lives,  as  in  the  case  of  the  Duke  of  Marlborough, 
by  5  Anne,  cc  3, 4,  (see  Davis  v.  Duke  qf  Marlborough,  1  Swanst.  74,)  and  the 
Duke  of  Wellington.  (See  statutes  41  Geo.  3,  c.  59,  s.  6 ;  42  Geo.  3,  c.  1 13, 
8.  6 ;  54  Geo.  3,  c.  161,  s.  28.) 

By  statute  14  Eliz.  c.  8,  it  is  provided  that  recoveries  against  tenant  by  Tenants  in  uil 
the  curtesy,  tenant  in  tail  after  possibility  of  issue  extinct,  or  otherwise,  for  ^^^^  possibility 
term  of  life,  or  estate  determinable  upon  life,  or  with  voucher  over  against  **'  ***"®  extinct, 
any  such  panicular  tenant,  shall  be  void  against  him  in  reversion  or  re- 
mainder. But  this  act  shall  not  be  prejudicial  to  any  person  who  shall  by 
good  title  recover  lands  by  reason  of  a  former  right ;  and  recoveries  of  lands 
by  assent  of  him  in  reversion  or  remainder  (so  as  such  assent  appear  of 
record)  shall  be  of  like  force  against  such  person  so  assenting  as  before  this 
act  A  common  recovery  with  double  voucher,  suffered  by  a  bare  tenant  for 
life  as  vouchee,  without  feoffment  or  fine,  was  held  to  destroy  contingent 
remainder  immediately  expectant  on  the  life  estate,  notwithstanding  the 
statute  14  Eliz.  c.  8.  {Doe  d.  Davis  v.  Gatacre,  5  Bing.  N.  C.  609.)  A  tenant 
in  tail  after  pophilitv  of  issue  extinct  h&s.  no  power  of  barring  the  estate 
tail  or  the  remainders  expe^^afl*^  thereon,  but  for  all  purposes  of  alienation 
is  considered  merely  as  tenant  for  life  (Co.  Litt  28  a;  11  Rep.  80);  although 
not  impeachable  for  waste. 

Thus  where  by  a  settlement  before  marriage  the  husband's  estate  was 
conveyed  to  trustees  to  the  use  of  the  husband  for  life,  without  impeachment 
of  waste,  remainder  to  drustees  to  preserve  contingent  remainders ;  remainder 
to  the  use  of  the  wife  for  life  for  her  jointure  and  in  bar  of  dower ;  remainder 
to  the  first  and  other  sons  of  the  marriage  in  tail  male ;  remainder  to  the 
first  and  other  daughters  in  tail  male ;  remainder  to  the  heirs  of  the  body  qf 
the  husband  and  wifi  ;  remainder  to  the  right  heirs  of  the  husband :  the  wife 
survived  the  husband,  and  had  no  issue :  and  it  was  held,  that  she  was  tenant 
in  tail  after  possibility  of  issue  extinct,  and  that  she  was  unimpeachable  of 
waste,  and  entitled  to  the  property  of  the  timber  when  cut  by  her.  ( fVilliams 
v.  Wiaiams,  15  Ves.  419;  S,  C,  12  East,  209;  3  Madd.  519.)  Where  a  tes- 
tator, being  seised  in  fee  of  the  reversion  of  an  estate,  devised  it  to  his  wife 
during  her  natural  life^  and  after  her  decease  to  the  heirs  of  her  body  by  the 
testator  lawfully  begotten  or  to  be  begotten,  and  for  want  of  such  issue  with 
remainder  over,  the  wife  was  held  to  be  a  tenant  in  tail  after  possibility, 
after  the  period  from  her  husband's  death  when  she  might  have  had  issue 
by  him,  though  there  never  was  any  issue  of  the  inarriage.  {Piatt  v.  Powles, 
2  Mauie  &  S.  65.) 


Power  to  enlarge  Base  Fees. 

19.  After  the  thirtv-fiist  day  of  December,  one  thousand  f/JJ^'^^'^Vraber, 
eight  hundred  and   thirty-three,  in  every  case  in    which  an  1833,  to  enUrge  ' 
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3^4  Will.  4, 
c74,«.  19. 

base  fees ;  saving 
lights  of  certain 
pcnau. 


'  Sic. 
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estate  tail  in  any  lands  shall  have  been  barred  and  converted 
into  a  base  fee,  either  before  or  on  or  afler  that  day,  the  person 
who,  if  such  estate  tail  had  not  been  barred,  would  have  been 
actual  tenant  in  tail  of  the  same  lands,  shall  have  full  power  to 
dispose  of  such  lands  as  a^inst  all  persons,  includtnGr  the  king's 
most  excellent  majesty,  his  heirs  and  successors,  whose  estates 
are  to  take  effect  after  the  determination  or  in  defeasance  of  the 
base  fee  into  which  the  estate  tail  shall  have  been  converted,  so 
as  to  enlarge  the  base  fee  into  a  fee  simple  absolute  (r) ;  saving 
always  the  rights  of  all  persons  in  respect  of  estates  prior  to  the 
estate  tail  which  shall  have  been  converted  into  a  base  fee,  and 
the  rights  of  all  other  persons,  except  those  against  whom  such 
disposition  is  by  this  act  authorized  to  be  made. 

(r)  The  remainder  of  the  corresponding  section  of  the  Irish  statute  4  &  5 
Will.  4,  c.  92,  R.  16,  runs  thus: — "  including  the  king's  most  excellent  ma- 
jesty, his  heirs  and  successors,  as  regards  the  title  to*  his  majesty  to  any 
reversion  or  remainder  created  or  reserved  by  any  settlement  or  will,  and 
which  reversion  or  remainder  shall  have  come  or  shall  hereafter  come  to  the 
crown  in  consequence  of  the  attainder  of  any  person  to  whom  the  forfeited 
reversion  or  remainder  was  previously  to  such  forfeiture  limited  by  any 
settlement  or  will,  but  not  in  any  other  case,  or  where  the  title  to  the  crown 
shall  have  accrued  by  any  other  means ;  saving  always  the  rights  of  all 
persons  in  respect  of  estates  prior  to  the  estate  tail  which  shall  have  been 
converted  into  a  base  fee,  and  the  rights  of  all  other  persons,  except  those 
against  whom  such  disposition  is  by  this  act  authorized  to  be  made  :  provided 
always,  that  nothing  in  this  act  contained  shall  authorize  any  tenant  in  tail 
or  other  person  to  defeat  or  bar  any  estate  or  interest  which  may  at  the  time 
of  passing  this  act  have  been  granted  to  any  person  or  persons  by  his  ma- 

t'esty,  or  any  of  his  predecessors,  in  any  reversion  or  remainder  which  may 
lave  come  to  the  crown  by  attainder  or  otherwise." 


Disposition  by  Heirs  Expectant  restrained,  _ 

istne  Inheritable       20.  Provided  always,  and  be  it  further  enacted,  that  nothing 

mctei  **"  •^^^***'  in  this  act  contained  shall  enable  any  person  to  dispose  of  any 

lands  entailed  in  respect  of  any  expectant  interest  (s)  which  he 

may  have  as  issue  inheritable  to  any  estate  tail  therein  {t). 

Alienation  of  (<)  The  words  in  the  corresponding  section  of  the  Irish  stat.  4  &  5  Will. 

expectanciea.         4^  c.  92,  8.  17,  are  **  expectant  interest  or  possibility,** 

(0  See  8  &  9  Vict.  c.  106,  s.  6,  post.  This  clause  of  the  act  and  the 
abolition  of  fines  will  have  the  effect  of  putting  an  end  to  some  powers  of 
alienation  which  previously  might  have  been  exercised  by  persons  having 
only  expectant  interests,  such  as  the  eldest  son  of  a  tenant  in  tail  or  fee 
simple  has  durinp;  the  life  of  his  father.  It  may  be  useful  to  advert  to  the 
power  of  alienation  possessed  by  persons  having  expectant  or  contingent 
interests,  although  all  of  them  do  not  come  within  the  operation  of  this 
act.  A  fine  levied  by  a  person  who  afterwards  became  heir  was  an  eatoPPeU 
(1  Roll.  Abr.  482  (S.)  pl.  2;  Helps  v.  Hereford,  2  B.  &  Aid.  242;  W.  Jones, 
456;  Doe  v.  Martyn,  2  Mann.  &  R.  485 ;  8  B.  &  C.  497;  Christmas  v.  Oliver, 
10  B.  &  C.  181.)  But  where  a  tenant  in  tail  of  an  advowson  and  his  son 
and  heir  joined  in  a  grant  of  the  next  avoidance,  and  the  tenant  in  tail  died, 
it  was  adjudged  that  the  grant  was  utterly  void  against  the  son  and  heir 
who  joined  in  the  grant,  because  he  had  nothing  in  the  advowson  neither 
in  possession  or  right,  nor  in  actual  possibility  at  the  time  of  the  grant 
(Sir  M,  WiveVs  case,  Hob.  45;  Perk.  s.  65 ;  I  Anstr.  11;  3  Term  Rep. 
3ti5.)  A  fine  would  in  some  cases  have  barred  the  collateral  heirs  of  the 
cognisory  though  he  wan  never  geiaed  of  thg  ontail^  proviried  the  riyht  to 
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Btich  entail  had  descended  upon  him.     For  in  a  formedon  in  the  descender    3  «f  4  Will,  4, 
the  demandant  had  to  mention  every  one  to  whom  any  right  to  the  entail      c,  74,  #.  20. 

descended,  by  which  means  he  became  privy  to  all  such  persons.     (8  Rep.    

88  b.)    Thus  if  a  father,  tenant  in  tail,  had  three  sons,  and  the  eldest  levied 
a  fine  in  his  father's  lifetime,  if  he  or  any  of  his  issue,  inheritable  to  the  ^ 
entail,  survived  the  father,  the  younger  sons  and  their  issue  would  have  ' 
been  barred  by  the  fine,  because  by  the  death  of  the  father  a  right  to  the 
entail  descended  to  the  elder  brother  and  his  issue,  and  so  the  younger 
brothers  became  privies  to  him.     But  where  neither  the  cognisgr  gor  any  of 
his  issue  ever  acquired  a  right  to  the  entail,  such  ^ne  wQuld  ngt  hay<»  harr<*rf 
any  of  his  collateral  heirs,  because  in  making  out  their  title  and  pedigree 
to  the  person  iast  seised  of  the  entail,  they  need  not  have  mentioned  the 
person  who  levied  the  fine  or  any  of  his  descendants,  and  consequently  were 
not  privies  to  them.     So  where  an  eldest  son  levied  a  fine  of  an  estate  tail,  ^ 
which  was  then  vested  in  his  mother,  and  then  died  in  her  lifetime,  so  that  ^ 
the  estate  tail  never  descended  on  him,  it  was  held  that  such  fine  did  not 
bar  the  second  brother,  because  the  estate  tail  never  having  descended  to' 
the  elder  brother,  the  younger  was  not  privy  to  him.    (Bradsiock  v.  Scooelf 
Cro.  Car.  454.) 

By  Stat.  4  &  5  Will.  4,  c.  92,  s.  22,  for  the  abolition  of  fines  and  re-  Personi  empow- 
coveries,  and  for  the  substitution  of  more  simple  modes  of  assurance  in  f ^J  *®  ditpose  of 
Ireland,  it  is  enacted,  "  that  from  and  after  the  3l8t  day  of  October,  1834,  nJl  having  a 
it  shall  be  lawful  for  any  person,  either  before  or  after  he  shall  become  en-  vetted  estate, 
titled  in  any  manner,  except  as  expectant  heir  of  a  living  person,  or  as 
expectant  heir  of  ihe  body  of  a  living  person,  to  an  estate  in  lands,  not 
being  a  vested  estate,  and  whether  he  be  or  be  not  ascertained  as  the  person 
or  one  of  the  persons  in  whom  the  same  may  become  vested,  to  dispose  of 
such  lands  for  the  whole  or  any  part  of  such  estate  therein  by  any  assurance, 
whether  deed,  will,  or  any  other  instrument  by  which  he  could  have  made 
such  disposition  if  such  estate  were  a  vested  estate  in  possession  :  provided 
nevertheless  that  no  such  disposition  shall  be  valid  or  have  any  effect  where 
the  person  making  the  same  shall  not  at  the  time  of  the  disposition  have 
become  entitled  to  such  estate,  unless  the  deed,  will,  or  other  instrument  by 
virtue  of  which  he  may  become  entitled  be  existing  and  in  operation  at  the 
time  of  the  disposition." 

A  mere  possibility  could  be  only  bound  or  extinguished  at  law  by  Possibilities. 
estoppel,  by  a  fine,  or  a  recovery  (  fVeale  v.  Lower,  Pollex.  54^.  0r  in  eauitv 
by  conpr«ct.  ( RPTJch^j  v.  Npmlnn/i.  2  P.  Wms.  182 ;  Hobson  V.  Trevor,  Id, 
191 ;  see  Lyde  v.  Mynn,  1  M.  &  Keen,  693;  1  Madd.  Ch.  437:  3  Mer. 
671.)  But  when  a  possibility  is  coupled  with  an  imerest,  as  where  the 
person  is  fixed  and  ascertained,  it  may  not  only  be  bound  by  estoppel  or 
contract,  but  mav  be  released  {Jewson  v.  Moulson^  2  Atk.  417),  or  be  de- 
Xiss^  though  it  cannot  be  granted  or  transferred  by  the  ordinary  rules  of 
the  common  law.  (Lampefi  case,  10  Rep.  46.)  A  contingent  remainderman 
conveyed  his  interest  to  secure  a  debt.  The  remainder  was  afterwards 
destroyed  by  the  tenant  of  the  prior  estate.  The  interest  which  the  re- 
mainderman afterwards  acquired  under  the  will  of  such  tenant  was  held  to 
be  available  by  the  creditor.  (Noel  v.  Bewleyy  3  Sim.  103.  See  Smith  v. 
Baker,  1  Yo.  &  Coll.  C.  C.  223.)  A  testator  bequeathed  a  sum  of  money  to 
trustees  in  trust  for  his  daughter  for  life,  and  in  case  she  died  without 
leaving  issue,  for  her  next  of  kin,  exclusive  of  her  husband.  During  the 
lifetime  of  the  daughter,  her  mother,  as  presumptive  next  of  kin,  by  a 
voluntary  deed,  assigned  her  expectant  interest  in  reversion  to  the  husband. 
It  was  held,  on  the  death  of  the  daughter,  without  leaving  issue,  that  the 
assignment  operated  only  as  an  agreement  to  assign;  and  consequently, 
that  being  voluntary,  a  court  of  equity  would  not  enforce  it  {Meek  v. 
Kettlewell,  1  Phill.  C.  C.  342;  1  Hare,  464.)  An  agreement,  of  which  the 
subject  is  in  expectancy  contingent  upon  the  will  of  a  living  person,  is  not 
illegal,  but  will  be  enforced  in  equity.  {Lyde  v.  Mynn,  1  My.  &  Keen,  683. 
See  Pope  v.  Whitcombe,  3  Russ.  124.)  A  specific  performance  was  decreed 
of  an  agreement  between  two  sons  to  share  equally  whatever  property  they 
might  derive  from  their  father  either  in  his  lifetime  or  at  his  decease. 
{Wethered  v.  Wethered,  2  Sim.  183;  see  Harwood  v.  Tooke,  2  Sim.  192; 
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34-4  Will,  4,    Alexander  v.  Duke  of  Wellington,  2  Ru8S.  &  M.  55  ;  Carleton  v.  Leighton,  3 
c.  74, «.  20.       Mer.  667.)     If  an  heir  apparent  levied  a  fine  of  lands,  and  survived  hia 

~  ancestor,  he  was  bound  by  estoppel  after  the  descent  to  him.     {Edwardi  y, 

Rogeri,  Sir  W.  Jones,  756;  IVngM  v.  IVnght,  1  Ves.  sen.  412.)  But  where, 
in  pursuance  of  an  agreement  made  before  marriage,  certain  estates  be- 
longing to  the  wife,  and  other  lands  belonging  to  her  father,  in  which  she 
had  no  interest,  were  conveyed  by  lease  and  release  according  to  the 
articles,  and  then  a  fine  was  levied  by  the  husband  and  wife  to  the  uses  of 
the  settlement,  as  well  of  the  lands  to  which  she  was  then  entitled,  as  of 
other  lands  belonging  to  her  father,  one  moiety  of  such  lands  having 
descended  to  her  on  his  death  as  one  of  his  co-heiresses :  it  was  held  that 
such  moiety  became  subject  to  and  bound  by  the  uses  of  the  settlement,  the 
fine  having  operated  as  an  estoppel  {Helps  v.  Hereford,  2  Bam.  &  Aid. 
242.)  A  fine  by  a  contingent  remainderman  did  not  operate  by  estoppel 
only,  but  it  had  an  ulterior  operation  when  the  contingency  happened  ;  that 
the  estate  which  then  became  vested  fed  the  estoppel,  so  that  the  fine 
operated  upon  that  estate  as  if  it  had  been  vested  in  the  cognisors  at  the 
time  the  fine  was  levied.  {Rawlin's  ease,  4  Rep.  52  ;  IVeale  v.  Lower,  Pollex. 
54;  Trevivian  v.  Lawrence,  6  Mod.  258  ;  Ld.  Raym.  1051  ;  Fick  v.  Edwards, 
3  P.  Wms.  372  ;  Doe  d.  Christmas  v.  Oliver,  10  Bam.  &  Cress.  181 ;  Doe  d. 
Howell,  Id,  191 ;  Doe  ▼.  Murtyn,  8  B.  &  C.  527  ;  DavUs  v.  Bmsh,  1  M*Clel. 
&  Y.  58 ;  see  Feame,  365.) 

A  fine  by  a  contingent  remainderman  passed  nothing,  but  left  the  right 
as  it  found  it,  and  therefore  was  no  bar  when  the  contingency  happened  in 
the  mouth  of  a  stranger  to  the  fine  against  a  claim  in  the  name  of  such 
remainderman ;  as  the  fine  operated  by  estoppel  only,  which  was  available 
only  by  parties  and  privies.    (Doe  d.  Brune  v.  Martyn,  8  B.  &  C.  527.) 

A  contingent  interest  in  terms  of  yeairs  may  be  assig^ned  in  equity  for 
valuable  consideration,  or  for  love  and  affection  between  parent  and  child. 
(1  Ves.  sen.  411 ;    Wind  v.  Jekyl,  1  P.  Wms.  572.) 

The  doctrine  of  estoppel  is  a  curious  and  important  head  of  the  law,  and 
well  deserving  attention.  It  would  exceed  the  limits  of  these  annotations 
to  discuss  it  at  large,  but  it  may  be  useful  to  state  some  of  its  principles. 
J,'  An  estopjiel  is  when  one  js  concludedand  forbidden  in  Jaw  to  speak  ayaiq^t 
■  *  hTs  own  act  or  deedj  even  though  U_  be  Jo  say  the  truth.  ( 'Terms  of  theLaw, 
157  ;  Litt.  s.  667;  Co.  Litt.  352^ a.)  There  areTRree^inds  of  estoppels,  by 
(t)N  (2^>  ™**Ucr  ftf  rP^-^rdf  by  deed,  whether  an  indenture  or  a  deed  poll  {Bonner  v. 
Wilkinson,  5  B.  &  Aid.  682;  1  D.  &  R.  328),  with  this  difference,  that  in 
the  case  of  a  deed  poll  only  the  party  making  the  deed  is  estopped,  while  by 
a  deed  indented  both  parties  are  concluded  (Co.  Litt.  47  b ;  Lewis  v.  Willitf 
r  4  )  1  Wils.  314 ;  Litt.  s.  693) ;  nnd  by  matter  in  ^aii.  as  by  livery,  by  entry,  by 
acceptance  of  rent,  by  partition,  &c.  (Co.  Litt.  352.) 
Bstoppel  by  deed.  It  was  held  by  Leach,  Master  of  the  Rolls,  that  where  by  deed  indented  a 
man  represents  himself  as  the  owner  of  an  estate,  and  affects  to  convey  it  for 
valuable  consideration,  having  at  the  time  no  possession  or  interest  in  the 
estate,  and  where  nothing  therefore  can  pass,  whatever  be  the  nature  of  the 
conveyance,  there,  if  by  any  means  he  afterwards  acquire  an  interest  in  the 
estate,  he  is  estopped  in  respect  of  the  sdlemnity  of  the  instrument  firom 
saying,  as  against  the  other  party  to  the  indenture,  contrary  to  his  own 
averment  in  it,  that  he  had  not  such  interest  at  the  time  of  its  execution. 
A  conveyance  by  lease  and  release  will  operate  as  f  n  estoppel ;  and  where 
the  releasee  can  nave  the  bene^t  of  tlie  conveyance  at  law,  a  court  of  equity 
will  not  interfere  in  his  behalf.  {Bensley  v.  Burdon,  2  Sim.  &  Stu.  519, 
afterwards  afiirmed  by  the  Lord  Chancellor ;  see  2  B.  &  Ad.  282.)  But 
where  A.,  having  an  equitable  fee  in  certain  lands,  mortgaged  the  same  to 
B.,  by  lease  and  release,  and  the  latter  recited  that  A.  was  legally  or  equi' 
iably  entitled  to  the  premises  conveyed ;  and  the  releasee  covenanted  that 
he  was  lawfully  and  equitably  seised  in  his  demesne  of  and  in  and  other wbe 
well  entitled  to  the  same,  and  the  legal  estate  was  subsequently  conveyed  to 
A.,  and  he  afterwards,  for  a  valuable  consideration,  conveyed  the  same  to  C. : 
upon  an  ejectment  brought  by  B.  against  C,  it  was  held,  first,  that  there 
being  in  the  release  no  certain  and  precise  averment  of  any  seisin  in  A.,  but 
only  a  recital  and  covenant  that  he  was  legally  or  equitably  entitled,  C.  was 
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not  thereby  estopped  from  setting  up  the  legal  estate  acquired  by  him  after    8  4*  4  Will,  4, 
the  execution  of  the  release,  and  that  the  release  did  not  operate  as  an  es-      c.  74,  «.  20. 

toppel  by  virtue  of  the  words  granted,  barf^ained,  sold,  aliened,  remised,  

released,  &c.,  because  the  release  passed  nothing  but  what  the  releasor  had 
at  the  time,  and  A.  had  not  the  legal  estate  in  the  premises.  {Right  d. 
J^tryt  V.  Bucknellt  2  B.  &  Ad.  278.)  In  this  case  there  was  a  want  of  that 
ceruinty  which  is  requisite  to  create  an  estoppel,  the  recital  being  in  the 
alternative,  *'  that  the  mortgagor  was  lawfully  or  equitably  entitled,"  and  the 
covenant  for  title  was  to  the  same  effect.  Sir  E.  SugdtUy  L.  C,  observed, 
**  an  innocent  conveyance  by  lease  and  release  could  not  operate  by  estoppel. 
It  is  true  that  Sir  /.  Leach,  in  Bemley  v.  Burdon,  did  hold  the  contrary,  and 
decided  that  an  estoppel  could  be  worked  by  lease  and  release.  The  point 
was  subseauently  ruled  the  other  way  in  Right  v.  Bucknelly  and  it  is  now 
clearly  settled,  that  a  conveyance  of  this  nature  has  no  effect  upon  the  legal 
estate*  which  the  party  subsequently  acquires."  {Lloyd  v.  Lloyd,  4  Dru.  & 
War.  369 ;  Stackpoole  v.  Stackpoole,  4  Dru.  &  War.  347.) 

A  devise  of  real  estate  was  to  A.  for  life,  remainder  to  the  children  of  A. 
in  fee,  with  a  provision  for  survivorship  and  accruer  in  case  of  the  death  of 
any  or  either  of  such  children  under  the  age  of  twenty-one  years  and  without 
issue,  and  if  there  should  not  be  any  child  of  A.  or  if  any  or  all  such  children 
should  die  under  twenty-one  and  without  issue,  a  devise  to  the  heirs  and 
assigns  of  A.  although  A.  had  no  child  at  the  date  of  the  will  or  at  the  death 
of  the  testator:  it  was  held,  that  the  gift  to  the  heir  of  A.  was  a  contingent 
remainder.  A.  was  a  married  woman  and  during  her  coverture  she  and  her 
husband  settled  her  interest  under  the  above  will  by  a  deed  dated  in  1840, 
and  which  was  acknowledged  pursuant  to  this  act  upon  herself  for  life,  re- 
mainder  to  her  children,  and  if  none  then  to  her  husband  in  fee.  This  deed 
recited  the  will  accurately.  A.  died  never  having  had  children.  It  was 
held,  that  her  heir  claiming  by  descent  was  not  estopped  by  this  deed. 
{Cro/ts  ▼.  Middleton,  2  Kay  &  Johnson,  194.)  V.  C.  Wood  said,  *'  in  this 
case  the  instrument  showed  upon  the  face  of  it  that  the  party  had  not  any- 
thing to  release  except  this  contingent  interest,  and  therefore  the  deed  could 
have  no  legal  effect.  The  Statute  of  Fines  and  Recoveries  does  not  give  to 
this  deed  the  effect  of  a  fine,  but  only  the  operation  which  it  would  have  if 
executed  by  a  man  or  feme  sole,  and  therefore,  as  any  person  so  circum- 
stanced would  not  be  estopped,  there  can  be  estoppel  in  this  case.*'  (Ih, 
p.  205.)  It  was  also  held,  that  this  act  has  not  removed  the  inability  of  a 
married  woman  to  contract  concerning  her  real  estate,  and  that  the  above- 
mentioned  settlement,  although  for  valuable  consideration,  was  not  a 
contract  which  could  be  enforced  against  the  heir  of  the  married  woman. 
{lb.) 

The  court  held,  upon  appeal  against  this  decision,  that,  assuming  that 
between  the  passing  of  this  act  and  the  7  &  8  VicL  c.  76,  (see  8  &  9  Vict. 
c  106,  8.  6,  po»t^)  a  man  or  a  feme  sole  could  not  by  any  means  effectually 
dispose  at  law  of  a  contingent  remainder  in  fee  by  act  inter  vivos,  except  by 
estoppel  by  means  of  a  false  recital,  still,  upon  the  true  construction  of  this 
act,  a  married  woman  could  convey  such  an  estate  by  deed  acknowledged. 
And,  supposing  such  a  deed  could  not  operate  so  as  to  pass  the  legal  estate, 
still,  if  made  ^r  a  valuable  consideration,  it  would  be  good  to  confer  an 
e(|uitable  title  by  way  of  contract,  for  this  act  gives  a  married  woman  power, 
with  the  concurrence  of  her  husband  (see  s.  77,  fiost),  to  contract  by  an 
acknowledged  deed,  so  as  to  bind  her  real  estate,  though  not  herself  per- 
sonally. (Crofts  V.  Middleton,  2  Jur.,  N.  S.  528  ;  25  L.  J.,  Ch.  513 ;  8  De  G., 
M.  &  G.  192.) 

Contingent  interests  in  any  tenements  or  hereditaments  are  now  made 
alienable  by  deed.    (See  post,  8  &  9  Vict.  c.  106,  s.  6.) 

The  party  is  not  estopped  by  a  deed  upon  the  face  of  which  the  truth |jr 
appears;  for  if  the  deed  alleges  the  truth,  it  is  obvious  that  the  truth  cannot 
be  alleged  against  the  deed,  and  the  case  of  an  estoppel  cannot  arise.  While 
A.  was  in  possession,  B.  and  his  eldest  son,  by  deed  truly  reciting  the  facts, 
released  their  interest  to  trustees ;  it  was  admitted,  that  this  being  a  release 
of  a  possibility  to  a  party  not  privy  in  estate,  and  the  whole  truth  appearing 
by  the  deed,  no  legal  interest  passed  either  by  way  of  conveyance  of  interest. 
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S  4"  ^  WilL  4,  or  by  way  of  estoppel.  (Doe  d.  Lumley  ▼.  Earl  of  Scarborough  8  Ad.  &  Ell. 
c.  74,  8.  20.  2  ;  4  Nev.  &  M.  730 ;  see  Doe  d.  Barber  t.  Lawrence^  4  Taunt.  23.)  The  re- 
cital  of  a  particular  fact  in  a  deed  will  estop  the  party  making  the  statement. 
(1  Show.  67 ;  Shelley  v.  fVright,  Willes.  9 ;  Lainson  v.  Tremere,  1  Ad.  &  Ell. 
792 ;  3  Nev.  &  M.  603 ;  Bowman  v.  Taylor,  2  Ad.  &  Ell.  278 ;  4  Nev.  &  M. 
264;  Hill  v.  Manchefter  and  Sa{ford  Waterworke  Company,  2  B.  &  Ad.  544; 
Pargeter  v.  Harris,  7  Q.  B.  708.)  The  execution  by  the  lessee  of  the  coun- 
terpart of  a  lease  granted  in  exercise  of  a  power  given  by  a  will  recited  in 
the  lease,  was  held  an  admission  of  the  execution  of  such  will.  {Bringloe  v. 
Goodson,  6  Bing.  N.  C.  788 ;  8  Scott,  71.)  A  party  taking  under  a  convey- 
ance is  not  estopped  by  recitals  in  a  previous  deed,  on  which  the  title  con- 
veyed is  founded,  when  the  suit  relates  to  other  lands  than  those  comprised 
in  such  conveyance.  (Doe  d.  Shelton  v.  Shelton,  4  Nev.  &  M.  857  ;  8  Ad.  & 
£11.265.) 
'  *<4i-  (/  3«*J2^  (  An  estoppel  is  always  in  some  action  or  proceeding  based  on  the  deed  in  I 
^ IkA^^f  £,^0  i\  ^^icb  the  fact  in  question TsrecTte^  In  a  collateral  action  or  proceedii 
j-A^-YW.       Y    *{  there  can  be  no  estoppel     (Career  v.  Career,  3  Kay  &  J.  61  a)    ,  17  7. , 


tiere  can  be  no  estoppel     (Career  v.  Career,  3  Kay  &  J.  618.)    ,  l| 
Effect  of  an  01-  The  effect  of  an  estoppel  is  to  prevent  the  party  who  ha§  executed  it  from 

toppel.  impugning  the  general  effect  of  the  deed,  or  ai\y  particular  stateTnettt  ^T 

pjause  it  contains.  ( Cowp.  600  ;  Co.  Litt  47  b  ;  Doe  v.  Ford,  3  Ad.  8i  Ell. 
649.)  The  receipt  for  the  consideration  money  in  the  body  of  the  deed  is 
binding  upon  the  parties  at  law  (Rountree  y.  Jacob,  2  Taunt.  141);  and 
cannot  be  contradicted  by  parol  evidence  (Baker  v.  Dewey,  1  B.  &  C.  704) ; 
but  equity,  on  proof  that  the  money  was  not  paid,  will  grant  relief.  (Ryle 
V.  Haggie,  1  Jac.  &  W.  234.)  But  the  operation  of  the  words  of  the  release 
and  receipt  may  be  restrained  by  the  recitals  in  a  deed,  showing  that  the 
money  has  not  been  paid.  (Lampon  v.  Corke,  5  B.  &  Aid.  606 ;  1  D.  &  R. 
211  ;  see  Alner  v.  George,  1  Camp.  392;  Legh  v.  Legh,  1  Bos.  8t  P.  447 ; 
Hickey  v.  Bwrt,  7  Taunt.  42 ;  Jonee  v.  Herbert,  7  Taunt  421  ;  Payne  v. 
Rogers,  Dougl.  407*)  But  the  receipt  for  the  consideration  money  indorsed 
on  a  deed  being  no  part  of  it,  is  not  an  estoppel,  but  only  evidence  open  to 
contradiction.  (Lampon  v.  Corke,  5  B.  &  Aid.  606  ;  Graves  v.  Key,  3  B.  & 
Ad.  313.)  The  rule  which  requires  a  man  to  be  bound  by  his  own  deli- 
berate representations  of  matters  of  fact,  may  be  overbalanced  by  weightier 
r considerations.  Thus  if  a  trustee,  deriving  his  authority  from  a  public  act 
I  of  parliament,  grants  by  a  deed  unauthorized  by  the  act,  the  grantor  will 
I  not  be  estopped  from  insisting  against  the  other  party  to  the  deed  that  he 
Lhad  no  such  power.    (Fairtitle  d.  Mytton  v.  Gilbert,  2  T.  R.  169 ;  see  Doe 

[d.  Baggely  v.  Hares,  4  B.  &  Ad.  435.)  So  a  party  to  the  deed  is  not 
estopped  from  pleading  its  illegality  ( Collins  v.  Blantem,  2  Wils.  347 ; 
Paxton  V.  Popham,  9  East,  408) ;  nor  from  showing  that  the  consideration 
was  immoral,  or  contrary  to  an  act  of  parliament  or  public  policy.  (Prole 
tv.  Wiggins,  3  Bing.  N.  C.  230  ;  3  Scott,  601.)  So  a  party  is  not  estopped 
from  showing  that  a  deed  is  void  under  the  Mortmain  Act,  9  Geo.  2,  c.  36. 
(Doe  d.  Preece  v.  Howells,  2  Ad.  &  Ell.  744.)  But  a  man  cannot  avoid  his 
own  deed  by  an  allegation  of  his  own  fraud,  as  that  the  deed  was  executed 
for  the  purpose  of  giving  a  colourable  qualification  to  kill  game.  (Doe  v. 
Roberts,  2  B.  &  Aid.  367  ;  see  further  on  this  subject.  Com.  Dig.  Estoppel ; 
1  Wms.  Saund.  325,  n.  (4) ;  2  Smith's  Leading  Cases,  444 ;  see  also  the 
cases,  Doe  d.  Leming  v.  Skirrow,  7  Ad.  &  Ell  157  ;  2  Nev.  &  P.  123  ;  Gaunt 
V.  WMnman,  8  Scott,  413;  tVhitton  v.  Peacock,  2  Bing.  N.  C.  411 ;  3  M.  & 
Keen,  792  ;  BHngloe  v.  Goodson,  4  Bing.  N.  C.  726  ;  6  Scott,  502.  See  an 
article  on  Estoppel  by  Deed,  5  Jur.  858,  1170.) 

I  Copyholds  not  I"  order  to  pass  a  copyhold  estate  by  surrender,  the  estate  must  pass  into 

bound  by  the  hands  of  the  lord,  through  which  it  must  be  taken.    A  fine  differed 

estoppel.  from  the  case  of  a  surrender  inasmuch  as  it  was  good  against  the  heir  by 

estoppel,  although  it  passed  no  estate;  but  if  a  surrender  be  not  valid,  there 
will  be  no  estoppel,  and  no  estate  can  pass  into  the  hands  of  the  lord. 
(Taylor  v.  Phillips,  I  Ves.  sen.  230.)  It  was  held  that  a  surrender  of  a 
copyhold  estate  made  by  the  heir  apparent  in  the  lifetime  of  the  ancestor, 
whom  he  survived,  did  not  operate  by  estoppel  so  as  to  prevent  the  heir  at 
law  of  the  surrenderor  from  recovering  the  possession.  ( Goodtitle  v.  Morse, 
3  Term  R.  365.)    And  a  court  of  equity  afterwards  refused  to  compel  the 
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heir  at  law  to  surrender  to  the  purchaser,  on  the  ground  that  the  original    S  4*  4  fFj//.  4, 
contract  to  convey  made  by  one  not  then  entitled  was  a  personal  equity      c.  74,  s.  20. 

attaching  on  the  conscience  of  the  party,  and  not  descending  with  the  land.  

{Morse  v.  Faulkner^  1  Anstr.  11  ;  3  Swanst  429.)  On  the  same  principle 
devisees  of  contingent  remainders  in  a  copyhold,  not  being  in  the  seisin, 
cannot  make  a  surrender  of  their  interest ;  and  such  a  surrender  will  not 
operate  by  estoppel  against  the  parties  or  their  heirs.  {Doe  d.  Blacksell 
▼•  TomkinSf  11  East,  185.)  And  where  a  copyhold  was  surrendered  to 
the  use  of  the  husband  and  wife  for  their  natural  lives  and  the  life  of  the 
longer  liver  of  them,  and  after  the  death  of  the  survivor  of  them  to  the 
right  heirs  of  the  survivor  for  ever:  it  was  held  that  the  husband  and 
wife  took  a  vested  estate,  not  only  for  their  joint  lives,  but  also  for  the  life 
of  the  survivor,  with  a  contingent  remainder  in  fee  to  the  survivor,  which 
neither  passed  nor  was  bound  by  their  joint  surrender  to  a  purchaser  for  a 
valuable  consideration.  (Doe  v.  Wilson,  4  Bam.  &  Aid.  803.)  In  the  case 
last  cited,  Lord  Tenterden,  C.  J.,  observed,  that  the  surrender  to  the  pur- 
chaser for  a  valuable  consideration  must  receive  the  utmost  effect  of  which 
it  was  legally  capable,  and  be  construed  to  pass  all  that  the  surrenderors 
could  lawfully  convey.  Now  the  quantum  of  estate  which  they  might  law- 
fully convey  must  be  commensurate  with  the  qttantum  of  estate  that  was 
actually  vested  in  them  at  the  time  of  the  surrender,  which  was  an  estate 
held  in  entirety  for  their  joint  lives  and  the  life  of  the  survivor,  and  that  a 
surrender  of  a  copyhold  could  not  operate  by  estoppel.  (Ld,  312,  313 ;  see 
Doe  d.  Baverstock  v.  R/)lfe,  3  Nev.  &  P.  648.) 

It  has  been  seen  that  by  the  15th  section  of  this  act,  (ante,  p.  339,)  every 
actual  tenant  in  tail,  whether  in  possession,  remainder,  contingency,  or  other- 
wise, has  power  to  alien;  and  as  this  clause  is  applied  to  copyholds  by  the 
50th  section  of  this  act  (see  post),  it  should  seem  that  a  contingent  tenant  in 
tail  of  copyholds  may  now  dispose  of  such  interest  by  the  modes  prescribed 
by  this  act    (See  8  &  9  Vict.  c.  106,  s.  6,  post) 

Before  the  amendment  of  the  laws  of  wills,  contingent  and  executory  Contingent  inte- 
estates  and  possibilities  accompanied   with   an  interest  were  devisable.  re»u  devUable. 
(Selwin  v.  Selwin,  Burr.  1131  ;  Moore  v.  Hawkins,  2  Gden's  C.  C.  342  ;  Roe 
V.  Griffithst  1  Bl.  Rep.  605 ;   Roe  v.  Jones,  1  Hen.  Bl.  30 ;   Jones  v.  Roe,  3    ^^  >  t, 

East,  88  ;  17  Ves.  182  ;  Scawen  v.  Blunt,  7  Ves.  300.)     But  such  an  interest 

was  not  devisable  where  the  person  who  is  to  take  is  not  in  any  degree  as- 
certainable before  the  contingency  happens ;  as  where  there  was  "  a  devise 
to  two  equally,  or  to  the  survivor  of  them,  and  to  be  disposed  of  by  her,  the 
survivor,  as  she  might  by  will  devise;"  the  will  of  one  of  such  devisees 
made  during  their  joint  lives,  although  she  survived,  was  held  inoperative. 
{Doe  d.  Calkin  v.  Tomkinson,  2  Maule  &  Sel.  164.)  By  stat  7  Will.  4  &  1 
Vict.  c.  26,  s.  3,  contingent  interests  are  devisable  whether  the  testator  may 
or  may  not  be  ascertained  as  the  person,  or  one  of  the  persons,  in  whom 
the  same  respectively  may  become  vested.  (See  Ingilby  v.  Amcotls,  2  Jur. 
(N.  S.)  556.) 

Possibilities  in  personal  estate  may  be  disposed  of  by  will  as  well  as 
assigned  in  equity.  (Feame,  439  ;  Pollexf.  44  ;  2  Freem.  250 ;  9  Mod.  101  ; 
2  P.  Wms.  608  ;  1  P.  Wms.  572;  3  P.  Wms.  132.  See  Shelford  on  Wills, 
pp.  163—155.) 


Dispositions  for  limited  Purposes, 
SI.  Provided  always,  and  be  it  further  enacted,  that  if  a  Extent  of  the 
tenant  in  tail  of  lands  shall  make  a  disposition  of  the  same  a't^ui^in'uiuy 
under  this  act,  by  way  of  mortgage,  or  for  any  other  limited  way  of  mortgage, 
purpose,  then  and  in  such  case  such  disposition  shall,  to  the  .Hmftl?yi?pnS[ 
extent  of  the  estate  thereby  created,  be  an  absolute  bar  in  equity 
as  well  as  at  law  to  all  persons  as  against  whom  such  dispo- 
sition is  by  this  act  authorized  to  be  made,  notwithstanding  any 
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3  4^  4  mu.  4,  intention  to  the  contrary  may  be  expressed  or  implied  in  the 
c.  74,  *»  21.  deed  by  which  the  disposition  may  be  effected :  provided 
always,  that  if  the  estate  created  by  such  disposition  shall  be 
only  an  estate  pour  autre  vie,  or  u)r  years  absolute  or  deter- 
minable, or  if,  by  a  disposition  under  this  act  by  a  tenant  in 
tail  of  lands,  an  interest,  charge,  lien  or  incumbrance  shall  be 
created  without  a  term  of  years  absolute  or  determinable,  or 
any  greater  estate  for  securing  or  raising  the  same,  then  such 
disposition  shall  in  equity  be  a  bar  only  so  far  as  may  be  neces- 
sary to  give  full  effect  to  the  mortgage,  or  to  such  other  limited 
purpose,  or  to  such  interest,  lien,  charge  or  incumbrance,  not- 
withstanding any  intention  to  the  contrary  may  be  expressed  or 
implied  in  the  deed  by  which  the  disposition  may  be  enected  (u). 

(m)  By  this  section  of  the  act,  if  a  tenant  in  tail  makes  a  mortgage  in  fee 
with  a  proviso  for  redemption  in  the  usual  form,  he  will  thenceforth  be  en- 
titled to  the  equity  of  redemption  discharged  from  the  entail ;  but  if  be 
creates  an  estate  pour  autre  vt«,  or  for  years  only«  or  an  *'  interest,  charge  or 
incumbrance,"  without  a  term  of  years,  by  way  of  mortgagee,  the  entail  will 
be  alTected  only  to  the  extent  of  the  charge  created,  although  there  be  an 
express  declaration  of  intention  that  the  deed  shall  operate  as  a  complete 
bar  of  the  entail.  Assuming,  what  is  not  clear,  that  a  conveyance  by  a 
tenant  in  tail  to  a  trustee  to  the  use  of  a  mortgagee  for  a  term  of  years,  with 
remainder  to  such  uses  as  the  tenant  in  tail  should  appoint,  or  to  the  use  of 
himself  in  fee,  would  not  extinguish  the  entail  altogether,  it  will  be  neces- 
sary, where  the  object  is  to  make  a  mortgage  for  years,  or  to  create  a  charge, 
and  to  bar  the  entail  in  the  equity  of  redemption,  to  attain  the  latter  object 
by  a  distinct  deed,  either  before  or  after  the  creation  of  the  mortgage  or 
charge.  Assuming  also,  what  is  not  clear,  that  where  a  mortgage  in  fee  is 
made  with  a  proviso  that  on  payment  of  the  money  the  estate  shall  be  re- 
conveyed  to  the  former  uses,  either  by  reference  or  by  express  limitation  to 
the  same  uses,  that  the  entail  would  not  be  revived,  it  will  be  necessary  to 
have  a  distinct  deed  for  preserving  the  entail,  as  to  the  equity  of  redemp- 
tion ;  it  may  however  be  contended  that  the  object  of  this  section  is  not  to 
apply  to  express  limitations,  but  merely  to  prevent  a  simple  declaration  that 
the  entail  shall  or  shall  not  be  barred  from  having  any  operation;  (see 
9  Jarm.  Con  v.  404, 405 ;)  and  therefore  that,  by  one  deed  either  of  the  last- 
mentioned  objects  may  be  accomplished.  In  mortgages  in  fee,  whether  of 
freeholds  or  copyholds,  when  it  is  intended  that  the  equity  of  redemption 
shall  be  discharged  from  the  entail  without  any  further  assurance,  it  will  be 
proper  to  frame  the  proviso  of  redemption  not  so  as  to  make  the  estate  of 
the  mortgagee  void  on  payment  of  the  money,  but  to  direct  that  he  shall 
reconvey  it  (which  is  the  usual  form)  to  the  uses  intended ;  for  if  the  con- 
dition in  the  former  case  should  be  performed,  it  might  be  contended  that 
the  tenant  in  tail  became  seised  of  his  former  estate  tail. 
Equitable  mort-  The  words  *'  interest,  charge,  lien  or  incumbrance,"  unless  controlled  by 
gages.  tjig  4()f|j  gection  of  the  act,  (see  post f)  would  seem  to  include  an  equitable 

mortgage.  The  deposit  of  title  deeds  is  evidence  of  an  agreement  to  exe- 
cute a  mortgage,  and  an  equitable  title  to  a  mortgage  isT  in  the  Court  of 
Chancery,  as  good  as  a  legal  title  in  a  court  of  law.  {Ex  parte  Wright,  19 
Yes.  258.)  It  has  long  been  settled  law,  that  a  mere  deposit  of  deeds,  with- 
out a  single  word  passing,  operates  as  an  equitable  mortgage,  if  no  other 
purpose  be  shown ;  (Ejc  parte  Kensington,  2  Ves.  &  B.  83 ;  Ex  parte  Langston, 
17  Ves.  280 ;)  a  rule  which  has  often  been  reprobated,  and,  as  it  seems,  is  not 
to  be  extended.  {Ex  parte  Wetherell,  11  Ves.  398 ;  Ex  parte  Haigh,  11  Ves. 
403 ;  Norris  v.  Wilkinson,  12  Ves.  192.)  So  the  deposit  of  the  copy  of  court 
roll,  by  which  a  copyhold  estate  is  held,  gives  a  lien  thereon  in  the  nature 
of  a  mortgage.  {Ex  parte  Warner,  19  Ves.  202.)  A  written  agreement  ac- 
companying the  deposit  must  primd  facie  determine  the  purpose  for  which 
it  was  msde;  {Ex  parte  Coombe,  17  Ves.  871 ;  Ex  parte  Mount/ort,  14  Ves. 
607 ;)  though  a  deposit  originally  for  a  particidar  purpose  may  be  enlarged 
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by  a  subsequent  parol  agreement.    (Ex  parte  Kensington^  2  Ves.  &  B.  84.)    8  4^  4  Will,  4, 
Where  the  object  of  the  deposit  is  not  evidenced  by  writing,  the  court  must      c.  74,  s,  21. 

decide  upon  parol  evidence  with  what  intent  the  deposit  was  made,  although   

in  truth  it  is  in  the  very  teeth  of  the  Statute  of  Frauds,  29  Car.  2,  c.  8.  (Ex 
parte  Whithread,  19  Ves.  211 ;  Ex  parte  Haigh,  17  Ves.  402;  NorrU  v.  WiU 
kinsam,  12  Ves.  197 ;  see  2  Hov.  Suppl.  to  Ves.  jun.  148.  On  equitable  mort- 
gages, see  5  Jarm.  Conv.  by  Sweet,  109  et  $eq, ;  Coote  on  Mortgages,  ch.  viii.; 
Shelford  on  the  Law  of  Bankruptcy,  pp.  407 — 410,  8rd  ed.) 


VIII.  Definition  of  the  Protector. 

22.  If  at  the  time  when  there  shall  be  a  tenant  in  tail  offrhe  owner  of  the 
lands  under  a  settlement  there  shall  be  subsisting  in  the  same  JiJl^unSl?. 
lands  or  any  of  them,  under  the  same  settjgmpi^t.  any  estate  for  •ettiement,  prior 
years  determinable  on  {lie  droppmg  oralileor  lives,  or  any  under  S^iame* 
greater  estate  (not  being  an  estate  for  years),  prior  to  the  estate  UettiemenMo  be 
tail,  then  the  person  who  shall  be  the  owner  of  the  prior  estate,  ItheSSS^SAr 
or  the  first  of  such  prior  estates,  if  more  than  one,  then  subsist^ 
ing  under  the  same  settlement,  or  who  would  have  been  so  if  no 
absolute  disposition  thereof  had  been  made  (the  first  of  such 
prior  estates,  if  more  than  one,  being  for  all  the  purposes  of  this 
act  deemed  the  pnor  estate),  shall  l^  the  protector  of  the  settle- 
ment so  far  as  regards  the  lands  in  which  such  prior  estate  shall 
be  subsisting,  and   shall  for  all  the  purposes  of  this  act  be 
deemed  the  owner  of  such  prior  estate,  although  the  same  may 
have  been  charged  or  incumbered  either  by  the  owner  thereof 
or  by  the  settlor,  or  otherwise  howsoever,  and  although  the 
whole  of  the  rents  and  profits  be  exhausted  or  required  for  the 
payment  of  the  charges  and  incumbrances  on  such  prior  estate, 
and  although  such  prior  estate  may  have  been  absolutely  dis- 
posed of  by  the  owner  thereof,  or  by  or  in  consequence  of  the 
oankruptcy  or  insolvency  of  such  owner,  or  by  any  other  act 
or  default  of  such  owner ;  and  that  an  estate  by  the  curtesy,  in 
respect  of  the  estate  tail,  or  of  any  prior  estate  created  by  the 
same  settlement,  shall  be  deemed  a  prior  estate  under  the  same 
settlement  within   the  meaning  of  this  clause;    and  that  an 
estate  by  way  of  resulting  use  or  trust  to  or  for  the  settlor  shall 
be  deemed  an  estate  under  the  same  settlement  within  the  mean- 
ing of  this  clause  (x), 

(x)  In  cases  of  lunacy  the  Lord  Chancellor  is  protector.  (See  post,  ss.  33, 
48.)  Where  there  is  a  tenant  in  tail  in  possession  and  a  tenant  in  tail  in 
remainder  under  the  same  settlement,  the  tenant  in  tail  in  possession  is  the 
protector  as  to  the  tenant  in  tail  in  remainder  under  this  statute,  and  where 
the  tenant  in  tail  in  possession  is  a  lunatic,  the  Lord  Chancellor  will,  as 
such  protector,  consent  to  a  disentailing  deed  by  the  tenant  in  tail  in  re- 
mainder, where  it  is  for  the  benefit  of  the  near  relatives  of  the  lunatic.  {In  re 
BlewUt,  2  Jur.,  N.  S.  217,  overruling  In  re  Blewitt,  3  M.  &  Keen,  250;  In 
re  Wood,  3  M.  &  Cr.  266.  See  note  to  section  48,  post.  When  there  will  be 
a  resulting  trust,  see  Hill  v.  Bishop  qf  London,  I  Atk.  618;  King  v.  Denison, 
1  Yes.  &  B.  260 ;  Cook  v.  Hutchinson,  1  Keen,  42.) 
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3^4  WUL  4, 
c.  74,  *.  23. 

Each  of  two 
or  more  owners 
of  a  prior  estate 
to  be  the  sole 

Erotector  as  to 
is  share. 
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Protector  as  to  undivided  Shares. 

28.  Provided  always,  and  be  it  further  enacted,  that  where 
two  or  more  persons  shall  be  owners,  under  a  settlement,  within 
the  meaning  of  this  act,  of  a  prior  estate,  the  sole  owner  of 
which  estate,  if  there  had  been  only  one,  would  in  respect  thereof 
have  been  the  protector  of  such  settlement,  each  ol  such  per- 
sons, in  respect  of  such  undivided  share  as  he  could  dispose  of, 
shall  for  all  the  purposes  of  this  act  be  deemed  the  owner  of  a 
prior  estate,  and  shall,  in  exclusion  of  the  other  or  others  of 
them,  be  the  sole  protector  of  such  settlement  to  the  extent  of  such 
undivided  share  (y). 

(y)  See  Church  v.  Edwards,  2  Br.  C.  C.  180;  Oakley  ▼.  Smith,  Amb.  90; 
1  Eden,  261 ;  3  Prest.  Conv.  90  et  teq. 


Protector  in  case  of  Married  Women, 
w^an  aione^**        24.  Provided  always,  and  be  it  further  enacted,  that  where  a 
s)uSn^£»\he  pro-    married  woman  would,  if  single,  be  the  protector  of  a  setde- 
sSf  ali/her^***'*  mcut  in  rcspcct  of  a  prior  estate,  which  is  not  thereby  settled, 
husband  together  or  agreed  Or  directed  to  be  settled,  to  her  separate  use,  she  and 
shall  be  protector,  j^^^  husband  together  shall  in  respect  of  such  estate  be  the  pro- 
tector of  such  settlement,  and  shall  be  deemed  one  owner ;  but 
if  such  prior  estate  shall  by  such  settlement  have  been  settled,  or 
agreed  or  directed  to  be  settled  to  her  separate  use,  then  and  in 
such  case  she  alone  shall  in  respect  of  such  estate  be  the  pro- 
tector of  such  settlement  (z), 

(«)  Where,  by  a  settlement  executed  prior  to  the  passing  of  this  act,  real 
estate  was  settled  to  the  separate  use  ota  married  woman  for  her  life,  with 
remainder  in  tail,  she  alone  is,  by  virtue  of  this  section,  the  protector  of  the 
settlement;  and  her  husband's  consent  is  not  requisite,  under  the  34th 
section,  to  enable  the  tenant  in  tail  to  make  an  absolute  disposition  of  the 
property.  {Keer  v.  Broum,  6  Jur.,  N.  S.  457 ;  1  Johns.  138 ;  28  Law  J., 
Chanc.  477.) 


Protector  as  to  Estates  restored  or  confirmed. 
As  to  estates  con-  26.  Provided  always,  and  be  it  further  enacted,  that,  except 
bJ^etUemSt?  '^^  the  case  of  a  lease  hereinafter  provided  for,  where  an  estate 
shall  be  limited  by  a  settlement  by  way  of  confirmation,  or 
where  the  settlement  shall  merely  have  the  effect  of  restoring  an 
estate,  in  either  of  those  cases  such  estate  shall  for  the  purposes 
of  this  act,  so  far  as  regards  the  protector  of  the  settlement,  be 
deemed  an  estate  subsbting  under  such  settlement 

Lessees  not  to  he  Protector, 

r^it  c^Sby         ^^'  Pr<>v^<^^  always,  and  be  it  further  enacted,  that  where  a 
setuement.  Icasc  at  a  rent  shall  be  created  or  confirmed  by  a  settlement, 
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the  person  in  whose  favour  such  lease  shall  be  created  or  con-   3^4  mil,  4, 
firmed,  shall  not  in  respect  thereof  be  the  protector  of  such     g«74,  #.26. 
settlement. 

Doweressesy  ^c,  not  to  be  Protector. 

27.  Provided  always,  and  be  it  further  enacted,  that  no  JJf^^^^J^^^^. 
woman  in  respect  of  her  dower  (2?),  and  (except  in  the  case  here-  ecutor*  &c/to'b6 
inafter  provided  for  of  a  bare  trustee  under  a  settlement  made  f^the  aiie  oTf* 
on  or  before  the  thirty-first  day  of  December,  one  thousand  ban  trustee. 
eiffht  hundred  and  thirty-three),  no  bare  trustee,  heir,  executor, 
administrator  or  assign*  in  respect  to  any  estate  taken  by  him 
as  such  bare  trustee,  heir,  executor,  administrator  or  assign, 
shall  be  the  protector  of  a  settlement. 

(t)  It  was  not  thought  advisahle  to  require  the  concurrence  of  the  tenant 
in  dower,  for  it  seldom,  if  ever,  happens  that  dower  is  set  out  by  metes  and 
bounds ;  and  if  such  an  estate  does  occur,  her  concurrence  would  have  only 
a  partial  operation,  as  the  estate  is  confined  to  a  part  of  the  lands  entailed. 
(1  Real  Prop.  Rep.  pp.  32,  83.) 


Who  to  be  Protector  where  excluded  by  the  two  last  Clauses. 

28.  Provided  always,  and  be  it  further  enacted,  that  where  Who  thaii  be  the 
under  any  settlement  there  shall  be  more  than  one  estate  prior  Sbfowner^f^tibe 
to  an  estate  tail,  and  the  person  who  shall  be  the  owner  within  prior  etute»baii, 
the  meaning  of  this  act  of  any  such  prior  estate,  in  respect  of  ciautM,  uez^ 
which  but  u)r  the  two  last  preceding  clauses,  or  either  of  them,  ci<«ied. 

he  would  have  been  the  protector  of  the  settlement,  shall  by 
virtue  of  such  clauses,  or  either  of  them,  be  excluded  from  being 
the  protector,  then  and  in  such  case  the  person  ^if  any)  who,  if 
such  estate  did  not  exist,  would  be  the  protector  of  the  settle- 
ment, shall  be  such  protector. 

Tenant  to  the  Pracipe  to  be  Protector,  when. 

29.  Provided  always,  and  be  it  further  enacted,  that  lyhere  Where,  in  the 
already,  or  on  or  before  the  thirty-first  day  of  December,  one  eiSu blforS'hJ 
thousand  eight  hundred  and  thirty-three,  an  estate  under  a  Jjj,^™***'"*^ 
settlement  shall  have  been  disposed  of  either  absolutely  or  other-  to  makt  tCe^° 
wise,  and  either  for  valuable  consideration  or  not,  the  person  Jj^try'inaro^^* 
who  in  respect  of  such  estate  would,  if  this  act  had  not  been  covery  sbau  be 
passed,  have  been  the  proper  person  to  have  made  the  tenant  to  '*^*  ?«>'«'*<»• 
the  writ  of  entry  or  other  writ  for  sufiering  a  common  recovery 

of  the  lands  entailed  by  such  settlement,  snail,  during  the  con- 
tinuance of  the  estate  which  conferred  the  right  to  make  the 
tenant  to  such  writ  of  entry  or  other  writ,  be  the  protector  of 
such  settlement  (a). 

(a)  This  and  the  following  section  of  the  act  will  render  it  necessary, 
where  it  is  intended  to  bar  an  entail  created  on  or  before  the  31st  December, 
1833,  to  ascertain  in  whom  the  knmediaU  freehold  of  the  lands  is  vested,  in 
the  same  way  as  was  required  for  determining  who  was  the  proper  person 
fur  making  a  tenant  to  the  pracipe  in  a  recovery.  (See  antet  pp.  323,  333, 
834.)  This  section  must  be  attentively  considered  in  connection  with  the  27th, 
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8  4-4  in//.  4, 
(?.  74,  *.  29. 

Question  m  to 
protectorship. 


Abolition  of  Fines  and  Recoveries, 

80th  and  Slst  sections.  In  CorraU  t.  Cattell,  4  Meet.  &  W.  784,  (and  tee 
Caitell  ▼.  Corraiit  3  Y.  &  Coll.  413,)  a  testator  by  bis  willj  dated  the  24th  April, 
1817,  devised  estates  to  his  wife  for  life,  (subject  to  the  annuity  of  2/.  to  hia 
daughter,)  with  remainder  to  his  second  son  in  tail,  with  remainder  to  the 
testator's  right  heirs.  The  testator  died  in  1817,  leaving  his  wife  surviving 
him,  and  she  died  in  1832.  Bt  a  deed  dated  the  19th  August,  1817,  and 
made  between  the  tenant  in  tail  of  the  one  part,  and  two  trustees  of  the 
other  part,  in  consideration  of  10«.  and  other  good  considerations,  the  tenant 
in  tail  granted,  released  and  confirmed  to  the  said  trustees,  their  heirs  and 
assigns,  the  remainder  or  rerersion  of  the  grantor  in  the  premises  expectant 
on  the  decease  of  his  mother,  to  hold  unto  the  said  trustees  during  the  life 
of  the  grantor,  in  trust  for  their  own  proper  authority,  and  wi&out  the 
further  concurrence  of  the  grantor,  to  let  and  demise  the  premises  and  to 
receive  the  rents  and  profits,  and  thereout  in  the  first  place  to  discharge 
the  annuity  of  2/.  given  by  the  will,  and  to  pay  the  expenses  of  all  repairs, 
and  to  reimburse  themselves  all  costs,  and  lastly  to  pay  the  surplus  to  the 
grantor,  his  executors,  administiators  and  assigns.  And  the  deed  contained 
a  proviso  that  nothing  therein  contained  should  operate  beyond  the  plaintiff's 
life  interest  in  the  property.  The  tenant  in  tail  having  sold  the  estate,  a 
question  was  raised  whether  he  could  make  a  good  title  to  the  premises, 
without  the  sanction  and  concurrence  of  the  surviving  trustee  under  the 
above  deed.  It  was  argued  that  the  tenant  in  tail  having  parted  with  his 
life  estate  altogether,  or  at  least  parted  with  the  legal  interest,  was  not  in  a 
condition  to  have  suffered  a  recovery  to  bar  the  reversion  upon  his  estate 
tail  to  his  elder  brother,  who  was  alive,  and  that  the  stat.  3  &  4  WiU.  4,  c.  74, 
would  not  help  him  out  of  the  difficulty,  either  because  the  surviving  trustee 
was  a  protector  of  the  settlement  within  the  meaning  of  that  act,  who  would 
not  join,  or  because  there  was  no  protector  of  the  settlement,  and  therefore 
the  act  did  not  apply.  It  waa  unnecessary  however  Co  decide  these  im- 
porUnt  questions.    (See  i.  22,  aa/e,  p.  351.) 


Where  in  the 
case  of  the  ditpo* 
•ition  of  a  rever- 
sion on  or  before 
the  Slit  of  De- 
cember, 18S3,  the 
person  to  make 
the  tenant  to  the 
writ  of  entry  In  a 
recovery  shall  be 
the  proteetor. 


30.  Provided  alwavB,  and  be  it  further  enacted,  that  where 
any  person  having  either  alread  j,  or  on  or  before  the  thirty-first 
day  of  December,  one  thousand  eight  hundred  and  thirty-three, 
either  for  valuable  consideration  or  not,  disposed  of,  either  abso- 
lutely or  otherwise,  a  remainder  or  reversion  in  fee  in  any  lands, 
or  created  any  estate  out  of  such  remainder  or  reversion,  would, 
under  this  act,  if  this  clause  had  not  been  inserted,  have  been 
the  protector  of  the  settlement  by  which  the  lands  were  entailed 
in  which  such  remainder  or  reversion  may  be  subsisting,  and 
thereby  be  enabled  to  concur  in  the  barring  of  such  remainder 
or  reversion,  which  he  could  not  have  done  if  he  had  not  be- 
come such  protector,  then  and  in  every  such  case  the  person 
who,  if  this  act  had  not  been  passed,  would  have  been  the  pro- 
per person  to  have  made  the  tenant  to  the  writ  of  entry  or  other 
writ  for  suffering  a  common  recovery  of  such  lands,  shall,  during 
the  continuance  of  the  estate  which  conferred  the  right  to  niake 
the  tenant  to  such  writ  of  entry  or  other  writ,  be  tiie  protector 
of  such  settlement. 


Where  a  bare 
trustee  ander  a 
settlement  made 


Bare  Trustee  to  the  Protector^  when. 

81.  Provided  always,  and  be  it  further  enacted,  that  where, 
under  any  settlement  of  lands  made  before  the  passing  of  this 
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acty  the  person  who,  if  this  act  had  not  been  passed,  would  have   ^^^  WUi  4, 
been  the  proper  person  to  make  the  tenant  to  the  writ  of  entry     c  74,  #.  31. 
or  other  writ  for  suffering  a  common  recovery  of  such  lands  for  before  the  pawing 
the  purpose  of  barring  any  estate  tail  or  other  estate  under  such  Jj  Ih^p^J^TOtor. 
settlement,  shall  be  ai>are  trustee,  such  trustee  shall,  during  the 
continuance  of  the  estate  conferring  on  him  the  right  to  make 
the  tenant  to  such  writ  of  entry  or  other  wnt,  be  the  protector 
of  such  settlement  {b) . 

(6)  The  huaband  of  a  married  woman  taking  an  eetate  for  her  Beparate 
use  under  a  settlement  ia  not  a  bare  trustee  under  the  aettlement  within  thia 
aection.  {Keer  v.  Brown,  1  Johns.  188;  6  Jur.,  N.  8. 467 ;  28  L.  J.,  Chanc. 
477.     See  ante,  ».  24,  p.  362,  n.) 

Under  this  section  a  trustee,  having  the  first  immediate  estate  offieehold,  o 
will  be  protector  of  a  settlement  made  before  the  patting  qf  thit  oc^  28  • 
Aug.  1833).  Thus  under  a  settlement  containing  a  limitation  to  A.  for 
ninety-nine  years,  if  he  should  so  long  live,  with  remainder  to  trustees 
during  the  life  of  A.  upon  trust  by  the  usual  means  to  preserve  contingent 
remainders,  with  remamder  to  the  first  and  other  sons  of  A.  in  tail;  the 
trustees  would  be  protector  of  the  settlement  during  the  life  of  A.,  and  their 
concurrence  would  be  necessary  for  enabling  the  first  tenant  in  tail  to  make 
an  effectual  disposition.  (See  Smith  d.  Dormer  v.  Packhurtt,  3  Atk.  136 ;  2 
Str.  1106;  Andr.  316.) 

A  bare  trustee,  who  under  this  section  is  protector  of  a  settlement,  can 
insist  on  retaining  the  legal  estate  only  so  long  as  the  purposes  of  the  trust 
exist ;  that  is,  so  long  as,  according  to  the  rules  of  the  Court  of  Equity,  he 
is  required  to  be  a  trustee.  This  section  is  intended  to  meet  the  case  where 
there  are  contingent  remainders,  which  the  trustees  were  intended  to  protect, 
but  not  a  case  where  there  are  no  contingent  remainders.  Therefore  where 
there  was  a  devise  of  lands  to  trustees  upon  trust  for  the  testator's  daughter 
during  her  life,  for  her  separate  use  without  power  of  anticipation,  with 
remainder  to  the  use  of  her  children  as  tenants  in  common  m  tail,  with 
remainders  over :  it  was  held,  that  the  testator's  daughter,  having  become 
discoverte  and  being  tuijurit,  could  compel  a  conveyance  by  the  trustees  of 
the  legal  estate.   {Buttauthaw  v.  Martin,  1  Johns.  89 ;  6  Jur.,  N.  8.  647.) 


Power  to  appoint  Protector, 
32.  Provided  always,  and  be  it  further  enacted,  that  it  shall  Power  to  any 
be  lawful  for  any  settlor  entailing  lands  to  appoint,  by  the  the'^JJuS?!*'"* 
settlement  by  which  the  lands  shall  be  entailed,  any  number  of 
persons  in  esse,  not  exceeding  three,  and  not  being  aliens,  to  be 
protector  of  the  settlement  in  lieu  of  the  person  who  would  have 
been  the  protector  if  this  clause  had  not  been  inserted,  and 
either  for  the  whole  or  any  part  of  the  period  for  which  such 
person  might  have  continued  protector,  and  by  means  of  a 
power  to  be  inserted  in  such  settlement  to  perpetuate,  during 
the  whole  or  any  part  of  such  period,  the  protectorship  of  the 
settlement  in  any  one  person  or  number  of  persons  in  esse,  and 
not  being  an  alien  or  aliens,  whom  the  donee  of  the  power  shall 
think  proper  by  deed  to  appoint  protector  of  the  settlement  in 
the  place  of  any  one  person  or  number  of  persons  who  shall  die 
or  shall  by  deed  relinquish  his  or  their  office  of  protector ;  and 
the  person  or  persons  so  appointed  shall,  in  case  of  there  being 
no  other  person  then  protector  of  the  settlement,  be  the  pro- 
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3  <^  4  Will,  4,  tector,  and  shall,  in  case  of  there  being  any  other  person  then 
e,  74.  *.  82.  protector  of  the  settlement,  be  protector  jointly  with  such  other 
person  :  provided  nevertheless,  that  by  virtue  or  means  of  any 
such  appointment,  the  number  of  the  persons  to  compose  the 
protector  shall  never  exceed  three:  provided  further  never- 
theless, that  every  deed  by  which  a  protector  shall  be  appointed 
under  a  power  in  a  settlement,  and  every  deed  by  which  a  pro- 
tector shall  relinquish  his  office,  shall  be  void  unless  inrolied  in 
his  Majesty's  High  Court  of  Chancery  within  six  calendar 
months  afier  the  execution  thereof:  provided  further  neverthe- 
less, that  the  person  who  but  for  this  clause  would  have  been 
sole  protector  of  the  settlement,  may  be  one  of  the  persons  to 
be  appointed  protector  under  this  clause,  if  the  settlor  shall 
think  fit,  and  snail,  unless  otherwise  directed  by  the  settlor,  act 
as  sole  protector,  if  the  other  persons  constituting  the  protector 
shall  have  ceased  to  be  so  by  death  or  relinquishment  of  the 
office  by  deed,  and  no  other  person  shall  have  been  appointed 
in  their  place  (c). 

(e)  The  trustee  of  an  executory  settlement  is  a  settlor  within  this  section 
of  the  act,  and  as  such  is  entitled  to  appoint  a  protector  at  his  discretion. 
Shadwelly  V.-C,  said,  **  The  act  of  parliament  furnishes  reasons  why  a  pro- 
tector should  not  be  appointed  by  the  court,  unless  upon  a  special  case. 
By  the  36th  section  the  protector  ia.mftdft  irreiponMhle,  and  is  at  liberty  to 
act  from  mere  caprice,  iU-will  or  any  bad  motive.  By  the  37th  section  a 
protector  is  enabled  to  take  a  bribe  for  giving  consent;  and  if  two  or  three 
persons  are  made  protector,  and  any  one  of  them  incurs  a  disability  under 
the  3Srd  section,  then  it  is  questionable,  at  least,  whether  the  Court  of 
Chancery  could  act,  in  lieu  of  such  person,  with  the  other  or  others  who  are 
not  disabled ;  and  if  it  could  not,  there  would  be  no  protector  capable  of 
acting.''  {Banke$  v.  Le  Despencer,  11  Sim.  508.  See  pp.  527,  528 ;  7  Jur. 
210;  Law  J.,  1843,  Ch.  293.) 

Lord  Le  Despencer  conveyed  certain  real  estates  to  trustees  in  trust  to 
settle  the  said  estates,  after  the  death  of  himself  and  of  his  eldest  son,  to 
the  use  of  such  persons,  for  such  estates  and  in  such  manner,  that  the  same 
should,  so  far  as  the  law  would  permit,  be  strictly  settled,  so  as  to  go  along 
with  the  dimity  of  Le  Despencer  (a  barony  of  which  Lord  Le  Despencer 
was  seised  in  iee),  so  long  as  the  person  possessed  of  the  same  dignity 
should  be  a  lineal  descendant  of  the  settlor,  and  be  held  and  enjoyed  by  the 

f>erson  for  the  time  being  possessed  of  the  same  dignity,  and  being  such 
ineal  descendant,  as  aforesaid ;  and  that,  during  every  suspension  or  abey- 
ance of  the  same  dignity,  within  the  limits  prescribed  by  law  for  strict  settle- 
nient,  the  rents  of  the  estates  might  be  equally  divided  amongst  the  co-heirs 
per  itirpes  of  the  person  or  persons  respectively,  by  reason  of  whose  death 
without  issue  male  such  suspension  or  abeyance  should  be,  for  the  time 
being,  occasioned.  The  court  declared,  that  the  above  trust  ought  to  be 
carried  into  effect,  and  it  was  referred  to  the  Master  to  approve  of  a  proper 
settlement.  The  Master  approved  of  a  settlement,  making  all  the  persons 
in  esse  in  the  line  of  succession  tenants  for  life,  and  all  those  who  came  into 
esse  afterwards  tenants  in  tail.  Daughters  were  made  tenants  in  common, 
with  cross  remainders  between  them.  A  shifting  clause  was  also  inserted, 
that,  if  the  estates  should  be  divided  between  tenants  in  common,  at  a  time 
when  the  barony  of  Le  Despencer  should  not  be  in  abeyance,  then,  for  the 
purpose  of  effecting  the  intention  of  the  settlor,  the  entirety  of  the  estate 
should  go  with  the  dignity.  A  proviso  followed,  that  the  court  should  have 
power  to  vary  the  settlement  at  any  future  time.  Upon  exceptions  to  the 
Master's  report  it  was  held,  that  it  was  not  expedient  to  add  to  this  settle- 
ment a  clause  for  the  appointment  of  a  protector  under  this  statute ;  but 
that  the  trustee,  upon  trust  to  settle,  was  a  settlor  within  the  meaning  of  the 
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act,  and  ought  to  be  allowed  a  discretion,  unless  good  reason  appeared  to    3^4  Wilh  4, 
the  contrary.     {Bankes  v.  Le  Despencer^  7  Jur.  210;  11  Sim.  608 ;  Law  J,,      c.  74,  s,  32. 
1843,  Ch.  293.)     Also,  that  it  was  not  desirable  to  limit  a  term  of  years,    — — ^— 
determinable  with  the  life  estate  and  twenty-one  years  afterwards,  to  effect 
the  intention  respecting  the  rents  during  abeyance,  but  that  the  shifting 
clause  already  inserted  would  be  effectual ;  the  settlement  ought,  therefore, 
to  remain  as  the  Master  had  settled  it,  with  the  exception,  that  no  clause 
should  be  inserted  giving  the  court  power  to  vary  the  trusts  at  a  future 
period.    (76.) 


Protector  of  Lunatics,  ^c. 
33.  Provided  always,  and  be  it  further  enacted,  that  if  any  in  cases  of 
person,  protector  of  a  settlement,  shall  be  lunatic,  idiot,  or  of  cSSSum or**'** 
unsound  mind,  and  whether  he  shall  have  been  found  such  by  Lord  Keeper,  or 
incjuisidon  or  not,  then  the  Lord  High  Chancellor  of  Great  iSSll.^'S^Sfeir 
Britain,  or  the  Lord  Keeper  or  the  Lords  Commissioners  for  persont  entrusted 
the  custody  of  the  great  seal  of  Great  Bntain  for  the  time  being  ilfSsM?/ trewon 
or  other  the  person  or  persons  for  the  time  being  entrusted  by  g/cSSt  of  * 
the  King's  sign  manual  with  the  care  and  commitment  of  the  ci^cery  t*o  b« 
curtody  of  the  persons  and  estates  of  persons  found  lunatic,  the  protector, 
idiot  and  of  unsound  mind  {d ),  shall  be  the  protector  of  such 
settlement  in  lieu  of  the  person  who  shall  be  such  lunatic  or 
idiot,  or  of  unsound  mind  as  aforesaid  (e) ;  or  if  any  person, 
protector  of  a  settlement,  shall  be  convicteid  of  treason  or  felony, 
or  if  any  person  not  being  the  owner  of  a  prior  estate  under  a 
settlement  shall  be  protector  of  such  settlement,  and  shall  be 
an  infant,  or  if  it  snail  be  uncertain  whether  such  last-men- 
tioned person  be  living  or  dead,  then  his  Majesty*s  High  Court 
of  Chancery  shall  be  the  protector  of  such  settlement  in  lieu  of 
the  person  who  shall  be  an  infant,  or  whose  existence  cannot  be 
ascertained  as  aforesaid  (f) ;  or  if  any  settlor  entailing  the  lands 
shall,  in  the  settlement  by  which  the  lands  shall  be  entailed,  de- 
clare that  the  person  who  as  owner  of  a  prior  estate  under  such 
settlement  would  be  entitled  to  be  protector  of  the  settlement, 
shall  not  be  such  protector,  and  shall  not  appoint  any  person 
to  be  protector  in  his  stead,  then  the  said  Court  of  Chancery 
shall,  as  to  the  lands  in  which  such  prior  estate  shall  be  subsist- 
ing, be  the  protector  of  the  settlement  during  the  continuance 
of  such  estate ;  or  if  in  any  other  case  where  there  shall  be 
subsisting  under  a  settlement  an  estate  prior  to  an  estate  tail 
under  the  same  settlement,  and  such  prior  estate  shall  be  suffi- 
cient to  qualify  the  owner  thereof  to  be  protector  of  the  settle- 
ment, and  there  shall  happen  at  any  time  to  be  no  protector  of 
the  settlement  as  to  the  lands  in  which  the  prior  estate  shall  be 
subsisting,  the  said  Court  of  Chancery  shall,  while  there  shall 
be  no  such  protector,  and  the  prior  estate  shall  be  subsisting,  be 
the  protector  of  the  settlement  as  to  such  lands. 

(d)  All  the  jurisdiction  and  all  the  powers  and  authorities  of  a  judicial 
nature,  given  by  "  The  Trustee  Act,  1850,"  and  by  any  other  act  of  parlia- 
ment then  in  force,  to  the  Lord  Chancellor,  entrusted,  by  virtue  of  the  Queen's 
sign  manual,  with  the  care  and  commitment  of  the  custody  of  the  persons 
and  estates  of  persons  found  idiot,  lunatic  or  of  unsound  mind,  shall  belong 
to  and  may  be  exercised  by  all  or  any  of  the  persons  or  person  for  the  time 
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being:  entrusted  as  aforesaid.  (15  &  16  Vict.  c.  87,  s.  15 ;  see  14  &  15  Vict. 
c  83,  s.  13.) 

Where  the  party  has  not  been  found  a  lunatic,  fire,  it  will  probably  be 
referred  to  a  Master  in  Lunacy  to  ascertain  that  fact,  and  whether  the  party, 
if  of  sound  mind,  would  be  protector  of  the  settlement.  (See  post,  note  to 
section  48.) 

(e)  The  Lord  Chancellor  of  Great  Britain,  and  not  the  Lord  Chancellor 
of  Ireland,  is  the  protector  of  a  settlement  in  the  place  of  a  lunatic  of  estates 
situate  in  Wales,  although  the  party  is  resident  in  Ireland,  and  has  been 
found  lunatic  by  inquisition  issued  by  the  Lord  Chancellor  of  Ireland.  (In 
re  Oraydon,  14  Jur.  157 ;  1  Mac  &  G.  655 ;  2  Hall  8c  T.  182.) 

(/)  On  the  husband  of  a  married  woman,  tenant  for  life  under  a  settle- 
ment, being  convicted  of  felony,  the  Court  of  Chancery  becomes  protector 
of  the  settlement.  ( In  re  IVainwright,  1  Pbill.  C.  C.  258.)  There  is,  however, 
an  omission  in  this  section  of  the  caee  qf  a  person  cmwieted  <^  treason  or  felony. 
But  Lord  Cottenhamt  C,  thought  that  the  omission  must  be  supplied  by 
implication,  otherwise  no  effect  can  be  given  to  the  previous  words,  "  if  any 
person,  protector  of  a  settlement,  shall  be  convicted  of  treason  or  felony.*' 
Now  these  words  cannot  be  struck  out  of  the  act,  and  it  is  much  more  natural 
to  supply  the  words  "  in  lieu  of  the  person  who  shall  be  convicted,"  than  to 
adopt  a  construction  which  would  deprive  the  preceding  words  of  all  mean- 
ing, (lb,  pp.  261,  262.)  As  to  the  form  of  petition,  evidence  and  order  on 
an  application  to  the  court  to  consent  as  protector  of  a  settlement  to  the 
barring  of  an  entail,  see  In  re  Graoenor,  1  De  G.  8c  S.  700. 


Where  there  it  a 
protector,  hit 
consent  requisite 
to  enable  an 
actual  tenant  in 
tall  to  create  a 
larger  estate 
than  a  bate  fee. 


Powers  op  the  Protector. 
His  Consent  required. 

34.  Provided  always,  and  be  it  further  enacted,  that  if  at  the 
time  when  any  person,  actual  tenant  in  tail  of  lands  under  a 
settlement,  but  not  entitled  to  the  remainder  or  reversion  in  fee 
immediately  expectant  on  the  determination  of  his  estate  tail, 
shall  be  desirous  of  making  under  this  act  a  disposition  of  the 
lands  entailed,  there  shall  oe  a  protector  of  such  settlement, 
then  and  in  every  such  case  the  consent  of  such  protector  shall 
be  requisite  to  enable  such  actual  tenant  in  tail  to  dispose  of  the 
lands  entailed  to  the  full  extent  to  which  he  is  hereinbefore 
authorized  to  dispose  of  the  same  {g)\  but  such  actual  tenant  in 
tail  may,  without  such  consent,  make  a  disposition  under  this 
act  of  the  lands  entailed,  which  shall  be  good  against  all  persons 
who,  by  force  of  any  estate  tail  which  shall  be  vestea  in  or 
might  be  claimed  by,  or  which  but  for  some  previous  act  or 
derault  would  have  been  vested  in  or  might  have  been  claimed 
by,  the  person  making  the  disposition  at  the  time  of  his  making 
the  same  shall  claim  the  lands  entailed. 

I     (g)  In  a  caae  where  there  was  an  adult  tenant  for  life,  and  an  infant 

tenant  in  tail,  a  vesting  order  under  the  Trustee  Act,  1850,  will,  if  Uie  pro- 

^  tector  consents  to  it,  bar  all  estates  in  remainder,  and  not  pass  a  base  fee 

[only  under  this  act    (Powell  v.  Matthews,  1  Jur.,  N.  S.  973.) 

Power  of  isle  not        A  settlement,  by  which  real  estates  were  limited  to  the  use  of  A.  for  life, 

t*^co^ Mnt***^    with  remainder  to  her  son  in  tail,  contained  a  power  of  sale  and  exchange 

**'  ■    "  to  be  exercised  during  the  life  of  the  tenant  for  life  with  her  consent  signified 

by  writing  under  her  hand  and  seal.    By  a  disentailing  deed,  to  which  the 

tenant  for  life  was  a  party,  the  tenant  in  tail,  with  the  consent  of  his  mother, 

the  tenant  for  life,  testified  by  her  executing  that  deed,  conveyed  the  settled 
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estates  subject  to  her  life  estate  therein,  and  also  other  hereditaments  of    S  Jf- ^  Will.  4, 
which  he  was  tenant  in  tail  in  possession,  to  uses  to  bar  dower  in  his  own      c,  74,  «.  34. 

favour.     This  deed  contained  no  recital  of  any  contract,  but  in  the  operative  

part  its  object  was  stated  to  be  in  order  to  defeat  the  estate  or  estates  tail  of 
the  tenant  in  tail  in  the  hereditaments  therein  comprised,  and  all  other 
estates,  powers,  rights  and  interests  limited  to  take  effect  after  the  deter- 
mination or  in  defeasance  of  such  estate  or  estates  tail,  and  to  limit  the  fee 
simple  in  such  hereditaments  as  to  such  parts  thereof  as  were  vested  in  the 
tenant  for  life,  subject  to  her  life  estate  therein  to  the  uses  thereinafter  ex- 
pressed :  it  was  held,  that  the  concurrence  of  the  tenant  for  life  in  the  dis- 
entailing deed  did  not  bar  her  power  of  assenting  to  a  subsequent  exercise 
of  the  power  of  sale  and  exchange,  because  this  was  a  power  to  raise  a  use 
paramount  to  the  estate  tail,  and  there  was  nothing  in  the  frame  of  the  deed 
from  which  a  contract  could  be  implied  that  the  tenant  for  life  would  not 
consent  afterwards  to  the  exercise  of  the  power  of  sale  and  exchange.  (Hill 
V.  Pritchard,  1  Kay,  S94.) 

The  advantage  attending  the  new  mode,  of  making  the  first  beneficial   Advantage  of 
owner  merely  a  contentinji  and  not  a  conveying  partyi  will  Jl?!  A§t  he  W  U  be   eonseni  to  a  con- 
able  to  give  nis  concurreiice  to  Uie  alienation  by  the  remainderman  in  tail   ▼ey»nc«' 
without  affecting  the  powers  orcontingent  rights  or  interests  of  Jhig.  .tenoDt 
for  life,  anterior  to  the  estate  tail  to  be  barred,  and  without  letting  in  the 
incumbrances  of  the  remaindernaan^  which  without  due  caution  were  the 
consequences  of  the  old  rule.    (See  1  Real  Prop.  Rep.  83.)    Several  in- 
genious contrivances  had  been  aidopted  bj  convej^ancers  for  avoiding  those 
inconveniences,  respecting  which  further  information  will  be  found  in  Co. 
Litt  203  b,  n.  by  Butl. ;  1  PresL  Con  v.  107—118  ;  2  Sand,  on  Uses,  207, 
4th  ed.;  PelhamU  case,  1  Rep.  14  b ;  Smith  d.  Richards  v.  aiford,  1  T.  R. 
738;  Doe  v.  Lord  Mulgrave,  5  T.  R.  320;  Earl  Jersey  v.  Deane,  5  B.  &  Aid. 
575  ;  Roper  v.  Haltfax,  8  Taunt  845;  Doe  d.  Lumley  v.  Earl  qf  Scarborough, 
8  Ad.  &  £11.  43. 

According  to  the  strict  rules  of  the  common  law,  the  over-reaching  power 
of  a  fine  "  Star  eonuzance  de  droit  come  ceo,  &c."  in  divesting  estates,  and  in 
extinguishing  righu,  powers,  &c.  was  so  inflexible,  that  its  operation  could 
not  be  controlled  even  by  the  declared  intention  of  the  parties.  It  had,  how- 
ever, been  recently  decided  that  a  fine  might  be  prevented  from  operating 
beyond  the  particular  purposes  intended,  provided  such  intention  of  the 
parties  clearly  appearecL  (Earl  Jersey  v.  Deane,  5  B.  &  Aid.  569  ;  Tyrrell 
V.  Marsh,  3  Bing.  31 ;  5.  C,  10  B.  Moore,  305.  See  Sugd.  on  Powers,  71 
—78,  8th  ed.) 

Protector  must  consent  to  Enlargement  of  Base  Fee, 
85.  Provided  always,  and  be  it  further  enacted,  that  where  Where  a  base  fee 
an  estate  tail  shall  have  been  converted  into  a  base  fee,  in  such  hil?con»cn?r^ui- 
case,  so  long  as  there  shall  be  a  protector  of  the  settlement  hj  site  to  the  exer- 
which  the  estate  tail  was  created,  the  consent  of  such  protector  Sf'Sf^uKT' 
shall  be  requisite  to  enable  the  person  who  would  have  been 
tenant  of  the  estate  tail,  if  the  same  had  not  been  barred,  to 
exercise,  as  to  the  lands  in  respect  of  which  there  shall  be  such 
protector,  the  power  of  disposition  hereinbefore  contained. 

Protector  not  to  be  controlled. 

36.  Any  device,  shift  or  contrivance,  bv  which  it  shall  be  The  protector 

attempted  to  control  the  protector  of  a  settlement  in  giving  his  no  wmroUn /he 

consent,  or  to  prevent  him  in  any  way  from  using  his  absolute  exercise  of  his 

discretion  in  regard  to  his  consent,  and  also  any  agreement  Fng!*^**  consen 
entered  into  by  the  protector  of  a  settlement  to  withhold  his 
consent,  shall  be  void ;  and  that  the  protector  of  a  settlement 
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shall  not  be  deemed  to  be  a  trustee  in  respect  of  his  power  of 
consent ;  and  a  court  of  ecjuitj  shall  not  control  or  interfere  to 
restrain  the  exercise  of  his  power  of  consent,  nor  treat  his 
giying  consent  as  a  breach  of  trust. 


Certain  rales  of 


tenant  in  tail 
under  the  tame, 


The  nile  in  equity 
referred  to  by  last 
sectioo. 


Exclusion  of  Equity  as  to  Protector. 
87.  Provided  always,  and  be  it  further  enacted,  that  the  rules 
appiybetweenthe  ^^  cquitv  in  relation  to  dealings  and  transactions  between  the 
protector  and  a      donec  of  a  power  and  any  object  of  the  power  in  whose  favour 
the  same  may  be  exercised,  shall  not  be  held  to  apply  to  deal- 
ings and  transactions  between  the  protector  of  a  settlement  and 
tenant  in  tail  under  the  same  settlement,  upon  the  occasion  of 
the  protector  giving  his  consent  to  a  disposition  by  a  tenant  in 
tail  under  this  act  (A). 

(A)  Where  a  party  has  a  power  of  appointing  an  estate,  whether  real  or 
personal,  amongst  several  objects,  and  exercises  such  power  upon  condition 
that  the  party  in  whose  favour  the  appointment  is  made  shall  confer  on  the 
appointor,  or  a  stranger,  some  benent  t^i  the  expense  of  the  objects  of  the 
power,  such  execution  is  fraudulent,  and  will  be  set  aside  in  equity.  (See 
^Pawlet  V.  Pawlet,  1  Wils.  224 ;  Duke  qf  Marlborough  v.  Lord  Godotphin,  2 
Ves.  sen.  71 ;  Lang  v.  Page,  Ambl.  233  ;  Boyle  v.  Bishop  of  Peterborough,  1 
Ves.  jun.  299;  Tucker  v.  Sanger,  M*Clel.  430.)  Thus,  where  a  person  having 
a  power  of  jointuring,  executed  it  in  favour  of  his  wife,  but  it  was  agreed 
between  the  parties  that  the  wife  should  receive  only  part  of  the  jointure 
for  her  own  benefit,  and  that  the  residue  should  be  applied  for  the  use  of 
the  husband,  the  execution  of  the  power  was  set  aside  so  fieur  as  it  was  in 
favour  of  the  husband  himself,  on  the  ground  of  its  being  a  fraud  on  the 
power  and  those  creating  it.     (Lane  v.  Page,  Ambl.  233  ;  Aleyn  v.  Belchier, 

1  Eden,  1 32.)  So,  if  a  parent  under  a  power  of  appointing  the  estate  unto 
any  of  his  children,  exclusively  of  the  others,  appoint  to  one,  upon  a  pre- 
vious bargain  with  such  child  that  he  should  pay  a  consideration  for  it, 
equity  will  set  aside  the  appointment  altogether.  (M*Queen  v.  Farqukar, 
n  Ves.  467;  Palmer  v,  Wheeler,  2  Ball  &  Beatty,  18;  Rhodes  v.  Cook,  2 
Sim.  &  Stu.  488  ;  Farmer  v.  Martin,  2  Sim.  502 ;  Green  v.  Pulrford,  2  Beav. 
70.)  The  fraud  consists  not  in  the  selection  of  one  child  in  preference  to 
another,  but  in  the  arrangement,  which  makes  the  appointment,  though  in 
form  to  the  child,  in  effect  an  appointment  to  the  father  himself.  To  make 
such  an  appointment  fraudulent,  it  is  not  necessary  that  it  should  be  wholly 
for  the  benefit  of  the  father  ;  it  is  enough  that  it  is  partially  so.  (Jackson 
V.  Jackson,  1  Dm.  118  ;  7  CI.  &  Fin.  977  ;  West,  576  ;  Sugd.  on  Prop.  515 
— 517.)  So  if  the  donee  of  the  power  appoints  the  fund  to  one  of  the 
objects  of  the  power,  upon  an  understanding  that  the  latter  is  to  lend  the 
fund  to  the  former,  although  on  good  security,  the  appointment  is  bad. 
(Arnold  v.  Hardwick,  7  Sim.  343.    See  Sugd.  on  Powers,  606^616,  8th  ed. ; 

2  Chance  on  Pow.  441—446.)  Strong  suspicion  that  an  appointment  made 
by  a  father  to  his  son  was  for  the  benefit  of  the  father,  is  not  sufiicient  to 
avoid  the  transaction.  (Hamilton  v.  Kirwan,  2  Jones  &  L.  393.)  But  the 
principle  of  those  cases  has  not  been  extended  to  the  case  of  a  tenant  in  tail 
in  remainder  joining  with  his  father,  a  tenant  for  life,  in  suffering  a  recovery 
and  resettling  the  estate,  although  an  immediate  benefit  has  been  conferred 
on  the  son  as  a  consideration  for  his  barring  the  entail.  (  TweddeU  v.  Twed- 
delt,  Turn.  &  Russ.  1 ;  Davis  v.  Uphill,  1  Swanst  129.) 
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X.  Confirmation  of  voidable  Estates  created  by         c.  74,  #.  88. 
Tenant  in  Tail. 

38.  Provided  always^  and  be  it  further  enacted,  that  when  a  a  voidabi*  estate 
tenant  in  tail  of  lands  under  a  settlement  shall  have  already  Siu*n°iYour  of 
created  or  shall  hereaAer  create  in  such  lands,  or  any  of  them,  » pirciu»er,  cod- 
a  voidable  estate,  in  favour  of  a  purchaser  for  valuable  con-  Jj^int  dipoit 
sideratiou,  and  shall  afterwards  under  this  act,  bv  any  assurance  *!«>  ®'ii"^i 
other  than  a  lease  not  requiring  inrolment,  make  a  disposition  ^Sd!^\hi«  act, 
of  the  lands  in  which  such  voidable  estate  shall  be  created,  or  ^^Jchawriiithout 
any  of  them,  such  disposition,  whatever  its  object  may  be,  and  n^Sk*. 
whatever  mav  be  the  extent  of  the  estate  intended  to  be  thereby 
created,  shall,  if  made  by  the  tenant  in  tail  with  the  consent  of 
the  protector  (if  any)  of  the  settlement,  or  by  the  tenant  in  tail 
alone,  if  there  shall  be  no  such  protector,  have  the  effect  of  con- 
firming such  voidable  estate  in  the  lands  thereby  disposed  of  to 
its  fulfeztent  as  against  all  persons  except  those  whose  rights 
are  saved  by  this  act ;  but  if  at  the  time  of  making  the  dispo- 
sition there  shall  be  a  protector  of  the  settlement,  and  such  pro- 
tector shall  not  consent  to  the  disposition,  and  the  tenant  in  tail 
shall  not  without  such  consent  be  capable  under  this  act  of  con- 
firming the  voidable  estate  to  its  full  extent,  then  and  in  such 
case  such  disposition  shall  have  the  effect  of  confirming  such 
voidable  estate  so  far  as  such  tenant  in  tail  would  then  be 
capable  under  this  act  of  confirming  the  same  without  such 
consent  {f) :  provided  always,  that  it  such  disposition  shall  be 
made  to  a  purchaser  for  valuable  consideration,  who  shall  not 
have  express  notice  of  the  voidable  estate,  then  and  in  such  case 
the  voidable  estate  shall  not  be  confirmed  as  against  such  pur- 
chaser and  the  persons  claiming  under  him  (^). 

(/)  The  proviso  in  tbe  corresponding  clause  in  the  Irish  stat.  4  &  5 
Will.  4,  c  92,  s.  36,  is  as  follows :  "  provided  always,  that  if  such  disposition 
shall  be  made  to  a  purchaser  for  valuable  consideration,  who  shall  not  have 
express  notice  of  the  voidable  estate,  and  if  the  deed  or  instrument  creating 
such  voidable  estate  shall  not  have  been  registered  previous  to  such  dis- 
position, then  and  in  such  case  the  voidable  estate  shall  not  be  confirmed 
as  against  such  purchaser  and  the  persons  claiming  under  him." 

{g)  If  a  tenant  in  tail  who  had  executed  any  settlement,  lease  or  mort-  Prior  acts  of 
gage,  or  created  any  charge  or  incumbrance  by  statute,  judgment,  or  other-  tenant  In  uU, 
wise,  affecting  the  entailed  land,  afterwards  suffered  a  recovery,  its  effect  how  conflnned. 
was  to  confirm  such  prior  acts,and"lo  make  the  lands  chargeable  with  them. 
although  before  they  were  defeasible  by  the  issue,  for  whatever  act  bound 
the  tenant  in  tail  himself,  was  binding  on  the  recoverers,  or  the  persons  to 
whose  use  the  recovery  was  suffered,  who  were  estopped  from  alleging  that 
tbe  person  against  whom  they  bad  recovered  had  but  an  estate  tail.  {Capers 
case,  1  Rep.  60  ;  S.  C,  Poph.  5,  6  ;  Beck  d.  Hawkins  v.  Welsh,  1  Wils.  277  ; 
Towrle  v.  Rand,  2  Br.  C.  C.  652 ;  Qoodright  d.  Tyrell  v.  Mead,  3  Burr.  1703  ; 
Cheney  v.  Hall,  2  Eden,  357  ;  3  Atk.  9. )  A  common  recovery  was  a  con- 
veyance on  record,  invented  to  give  a  tenant  in  tail  an  absolute  power  to 
dispose  of  his  estate,  as  if  he  were  tenant  in  fee  simple.  (Willes*  Rep.  451.) 
What  passed  by  the  recovery  did  not  come  out  of  the  remainder  or  reversion, 
but  in  continuance  of  the  estate  tail,  which  was  expanded  into  a  fee  simple, 
and  persons  coming  in  under  the  recovery  were  liable  to  all  tbe  charges 
created  by  the  tenant  in  tail. 

A  mortgagee  claiming  under  a  recovery  suffered  expressly  to  his  use  was 
postponed  to  a  settlement  by  lease  and  release  made  previous  to  marriage 
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3^4  miL  4y  by  a  tenant  in  tail  (CapeVt  case,  1  Rep.  60  ;  Cheney  y.  Hall,  Ambl.  526; 
c.  74,  9,  58.      and  see  also  Goodright  d.  Tyretl  v.  ilf<arf,  8  Burr.  1703  ;   Tourle\.  Rand,  2 

Br.  C.  C.  652 ;  Stapleton  v.  Stapleton,  1  Atk.  2.)    But  a  recovery  suffered  by 

a  tenant  in  tail,  who  had  previously  made  a  voluntary  settlement,  had  not 
the  effect  of  confirming  it  as  against  a  mortgagee  claiming  under  an 
instrument  made  subsequent  to  the  recovery.  (Cormick  ▼.  Trapaud,  6  Dow, 
60.) 

But  as  the  fine  levied  by  a  tenant  in  tail  operated  as  an  extinguishment 
of  the  estate  tail  and  passed  a  base  or  qualified  fee,  it  oViTy  gave  validity  to 
the  prior  charges  on  the  estate  as  against  himself  aiicf  the  persons  claiming 
under' the  entail,  but  not  as  ayaTnst  tbosTcTaiipiDf  in  revpramn  or  remainder! 
The  operation  of  a  fine  levied  by  a  tenant  in  tail,  who  had  the  immediate 
reversion  in  fee  in  himself,  was  to  merge  the  estate  tail,  and  bring  the 
reversion  in  fee  into  immediate  possession,  by  which  means  it  became 
liable  to  the  incumbrances  of  all  those  who  had  been  seised  of  it  There- 
fore, where  A.  settled  his  estate  on  himself  for  life,  remainder  to  B.  his 
eldest  son  in  tail  male ;  remainder  to  C.  his  youngest  son,  in  like  manner, 
remainder  to  his  own  right  heirs ;  B.,  being  in  possession,  granted  leases, 
with  covenanu  for  a  perpetual  renewal,  and  afterwards  died  without  issue } 
C.  the  remainderman  entered  and  levied  a  fine,  the  uses  of  which  were 
declared  to  himself  in  fee :  it  was  held,  that  C.  was  bound  to  a  performance 
of  B.*s  covenants  in  the  leases.  {Shelburn  v.  Biddulph,  6  Br.  P.  C.  356, 
Toml  ed.;  Sifmont  v.  Cudmore,  Show.  370  ;  S.  C,  4  Mod.  1  ;  1  Salk.  338; 
Skinn.  284,317,  328;  3  Salk.  335;  Carth.  257;  12  Mod.  32;  Holt,  666; 
1  Freem.  503 ;  2  Atk.  204 ;  see  7  Ves.  497  ;  2  Atk.  204.) 

If  a  man,  who  was  tenant  in  tail,  created  an  incumbrance  or  conveyed 
his  estate  by  a  voidable  conveyance,  and  afterwards  levied  a  fine,  though 
for  a  different  purpose,  the  first  operation  of  the  fine  would  be  to  give  effect 
to  the  antecedent  act,  even  against  his  own  subsequent  declaration ;  if  it 
was  a  legal  conveyance  the  fine  operated  as  a  confirmation  of  it,  and  the 
same  rule  was  extended  to  the  case  of  an  equitable  charge,  {Lloyd  y.  Lloyd, 
4  Dru.  &  War.  874.) 

A  base  fee  created  by  the  lease  and  release  of  a  tenant  in  tail  might  be 
confirmed  by  a  subsequent  fine  levied,  even  after  the  death  of  the  original 
releasee,  in  pursuance  of  a  prior  covenant.  (Doe  y.  Michelo,  8  T.  R.  211, 
214.)  But  where  the  fee  of  an  estate  descended  on  a  party  who  was  equit- 
able tenant  in  tail,  under  articles  made  on  his  father's  marriage,  and  such 
son  on  his  own  marriage  agreed  to  make  a  settlement  of  the  esute  upon 
himself  and  the  issue  of  the  marriage  in  the  usual  course  of  family  settle- 
ment,  and  afterwards  levied  a  fine :  it  was  held,  that  altliough  the  fine, 
without  more,  would  have  brought  the  reversion  in  fee  into  possession,  yet, 
being  coupled  with  a  declaration  of  uses,  the  uses  of  the- second  settlement 
were  substituted  for  those  of  the  first,  and  that  the  reversion  in  fee  did  not 
come  into  possession  so  as  to  be  liable  to  the  father's  judgment  debts. 
{Browne  v.  Blake,  1  MoUoy,  368.) 


XI.  Enlarqement  of  Base  Fees. 

Base  ftee,  when         89.  If  a  base  fee  in  any  lands,  and  the  remainder  or  reversion 

united  ^th  the     jn  fee  Jn  the  same  lands,  shall  at  the  time  of  the  passing  this  act, 

iiS™\^^?/e*i"'  or  at  any  time  afterwards,  be  united  in  the  same  person,  and  at 

iMtead  of  being    ^^y  ^[j^q  ^fter  the  passing  of  this  act  there  shall  be  no  interme- 

^^^^  '  diate  estate  between  the  base  fee  and  the  remainder  or  reversion, 

then  and  in  such  case  the  base  fee  shall  not  merge,  but  shall  be 

ipso  facto  enlarged  into  as  large  an  estate  as  a  tenant  in  tail, 

with  the  consent  of  the  protector,  if  any,  might  have  created  by 
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any  disposition  nnder  this  act  if  such  remainder  or  reversion   3  4-4  mu,  4, 
had  been  vested  in  any  other  person  (A).  _f*  74,  ».  89. 

(h)  If  a  tenant  in  tail,  with  a  reversion  in  fee  to  himself,  jevied  a  fine.  The  effect  of  a 
the  effect  of  that  on  the  estate  tail  was  to  create  a  base  fee,  which  became  fine  in  merging  a 
merged  in  the  other  fee,  and  let  in  all  the  incumbrances  of  the  ancestor.  JjJgrJjon."  '^^ 
whicn  had  frequently  happened,  in  practice,  from  such  a  person  being  ill- 
advised  to  levy  a  fine  instead  of  suffering  a  recovery ;  generally  speaking, 
when  two  estates  unite  in  the  tame  person  in  the  same  right,  the  smaller 
one  is  merged  in  the  other,  except  in  the  case  of  an  estate  tail  and  a 
reversion  in  fee,  which  may  exist  together ;  in  such  a  case,  by  the  operation 
of  the  statute  de  donu,  the  estate  tail  is  kept  alive,  not  merged  in  the 
reversion  in  fee.  (6  Term  Rep.  109,  110;  2  Rep.  61 ;  Kynaston  v.  Clarke ^ 
2  Atk.  204;  Shelhum  v.  Biddulph^  4  Br.  P.  C.  594.)  A  base  fee  will  merge 
by  union  with  the  absolute  fee ;  the  possibility  of  reverter  on  a  conditional 
fee  at  common  law  will  mTrge  in  the  fee  simple  absolute;  (Simpson  v. 
Simpson,  4  Bing.  N.  C.  333 ;  see  2  Yes.  sen.  35  ;  Hob.  323 ;  Symonds  v. 
Cudmore,  1  Salk.  338;  Carth.  258;  Crow  v.  Baldmere,  5  T.  R.  109;)  an 
estate  tail  sfter  possibility  of  issue  extinct.  (Co.  Litt.  27  b,)  an  estate  of 
mere  freehold,  legal  or  conventional.  (Co.  Litt  338  b,)  a  term  of  years. 
(Salmon  v.  Swttnn,Cro,  Jac.  619  ;.  Hughes  v.  Robotham,  Cro.  Eliz.  302,)  or 
esute  at  will,  (Vin.  Abr.  tit.  Est  at  Will,)  will  be  extinguiahed  by  the 
acquisition  of  the  fee.  On  the  subject  of  merger  of  base  fees,  the  Real  Pro- 
perty  Commissioners  made  the  following  remarks:  "  If  a  tenant  in  tail, 
claiming  the  immediate  remainder  or  reversion  in  fee,  bars  his  estate  tail  by 
means  of  a  fine  instead  of  a  recovery,  he  frequently  prejudices  his  title  by 
merging  in  the  remainder  or  reversion  the  base  fee  acquired  by  the  fine,  as 
he  thereby  not  only  lets  in  all  the  charges  and  estates  made  and  created  by 
the  persons  through  whom  he  derived  the  remainder  or  reversion,  but  also 
renders  it  necessary,  afterwards,  to  make  out  his  title  to  the  remainder  or 
reversion,  which,  in  many  instances,  is  attended  with  great  difficulty  and 
expense.*'  (1  Real  Property  Report,  p.  28;  but  see  Sperling  v.  Trevor,  7 
Ves.  497.)  It  will  be  observed  that  this  difficultv  is  removed  by  this  section 
of  the  act,  bv  preserving  base  fees  from  merprer.  and  enlarging  them,  when 
united  with  the  immediate  reversion,  into  as  large  an  estate  as  the  tenant 
in  tail,  if  in  possession,  could  have  created. 

The  rule,  that  where  there  is  in  the  same  person  a  legal  and  equitable 
intery  the  former  absorbs  the  latter,  ( Wade  v.  Paget,  1  Br.  C.  C.  367,) 
must  be  always  understood  with  some  qualification,  as  it  holds  only  where 
the  legal  and  equitable  estates  are  cp. extensive  and  commensurate,  but  is 
not  admitted  where  a  party  has  the  whole  legal  estate  and  a par/ta/ equitable 
estate,  as  the  latter  will  continue  to  subsist  for  the  benefit  of  the  person 
seised  of  the  whole  legal  estate.  (Champemoon  v.  Williams,  2  Ch.  C.  63 — 
78;  1  Vern.  13;  Robinson  v.  Cummings,  Forr.  164;  1  Atk.  473;  Brydges  v. 
Brydges,  3  Ves.  1 26 ;  see  Capel  v.  Girdler,  9  Ves.  509 ;  Selby  v.  Alston,  8 
Yes.  339 ;  Alston  v.  Wells,  Dougl.  771,  2nd  ed.)  In  order  to  effect  a  merger 
by  the  union  of  legal  and  equitable  interests  in  the  same  party  they  must 
be  of  the  same  quality,  and  an  estate  tail  and. fee  simple  not  being  of  the 
same  quality,  an  equitable  estate  tail  in  a  copyhold  does  not  merge  by  the 
accession  of  the  legal  fee.  (Merest  v.  James,  6  Madd.  118 ;  Brown  v.  Blake, 
1  MoUoy,  382.) 


XII.  Modes  by  which  Estates  Tail  and  Estates 
Expectant  thereon  are  to  be  barred. 

40.  Every  disposition  of  lands  under  this  act  by  a  tenant  in  Tenant  in  tail  to 
tail  thereof  shall  be  effected  by  some  one  of  the  assurances  (not  uoil^ty  de^nl' 
being  a  will)  by  which  such  tenant  in  tail  could  have  made  the  *f  seised  in  fee, 
disposition  if  his  estate  were  an  estate  at  law  in  fee  simple  abso-  wcon^trwirand 
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*  *  *  ^'!L*'   ''**®  •  pi^vMed  nevertheless,  that  no  disposition  by  a  tenant  in 
c.  7»,  9.  ♦o.     ^ji  gjj^jj  |j^  ^£»  j^^^  ^^j.^  either  at  law  or  in  equity,  under  this 
if  a  DiArried         act,  unless  made  or  evidenced  by  deed ;  and  that  no  disposition 
huSSd^Mii'*   ^y  ^.  tenant  in  tail  resting  only  in  contract  either  express  or 
currenoe.  implied,  or  Otherwise,  and  whether  supported  by  a  valuable  or 

meritorious  consideration  or  not,  shall  oe  of  any  force  at  law  or 
in  equity  under  this  act,  notwithstanding  such  disposition  shall 
be  made  or  evidenced  bv  deed(t);  and  if  the  tenant  in  tail 
making  the  disposition  shall  be  a  married  woman,  the  concur- 
rence of  her  husband  shall  be  necessary  to  give  effect  to  the 
same ;  and  any  deed  which  may  be  executed  by  her  for  effect- 
ing the  disposition  shall  be  acknowledged  by  her  as  hereinafter 
directed  (k), 
OW  rule  u  to  (i)  This  section  of  the  act  adopts  an  established  rule  that  the  issue  in 

SyUmiuiUn uIltJ***^  ^^  "°*  bound,  either  at  law  or  in  equity,  to  complete  any  contract  or 
agreement  made  by  his  ancestor,  respecting  the  estate  tail,  because  the 
issue  claims,  by  a  paramount  title  performam  doni^  from  the  person  by 
whom  the  estate  tail  was  originally  gpranted,  and  not  from  his  ancestors.  (3 
Rep.  41  b;  IP.  Wms.  271 ;  2  Ves.  sen.  684;  Hob.  208  ;  1  Ch.  Cas.  171 ; 
2  Ventr.  850 ;  1  Lev.  287  ;  2  £q.  Cas.  Abr.  28,  pi.  84  ;  Attorney-  General  v. 
Day,  1  Ves.  sen.  218.)  And  such  rule  applied,  although  the  ancestor  had 
covenanted  to  levy  a  fine  or  suffer  a  recovery,  and  had  received  part,  or 
even  the  whole  of  the  purchase-money,  and  a  decree  had  been  made  against 
him  to  levy  a  fine  or  suffer  a  recovery;  and  he  died  in  contempt  and  in 
prison  for  not  obeying  such  decree.  (Prec  Ch.  278  ;  2  Vern.  806 ;  Gilb. 
Eq.  R.  104;  1  Ves.  sen.  224.)  And  even  where  tenant  in  tail,  in  pursuance 
of  a  covenant  to  settle  a  jointure,  had  acknowledged  a  fine,  but  died  before 
it  was  perfected,  the  Court  of  Chancery  refused  to  supply  the  defect  against 
the  issue.  (2  Vern.  8.)  And  the  rule  was,  it  seems,  applicable  to  copy- 
holds, and  to  equitable  tenants  in  tail  of  lands  whether  freehold  or  copy- 
hold. (See  Sugd.  V.  fie  P.  227,  11th  ed. ;  1  Prest.  Conv.  158.)  A  decree 
I  directinjg^  the  ownjjr  of  a  legal  estate  to  do  such  acts  as  are  requisite  to  bar 
V-i  tfie  estate  tam)ut  which  arcjncompTete  aFliis  3eath,  is  not  binding  on  the 
I  succeeding  issue  in  tail.  (Frank  v.  Mainwaring,  2  Beav.  115;  see  1  Ch. 
Ca£  171.)  In  considering  the  effect  of  this  clause,  the  22nd  and  23rd 
sections  of  the  act  for  the  limitation  of  actions  must  be  borne  in  mind.  (See 
ante,  pp.  209,  210. 

It  IS  observed  that  there  is  nothing  in  this  section  to  affect  contracts  as 
such,  and  therefore,  although  they  will  not  operate  to  bar  or  bind  the  entail 
under  the  act,  nor  can  equity  give  to  them  that  operation,  yet  they  may 
still  be  recovered  upon  at  law,  or  be  made  the  foundation  of  a  specific  per- 
formance against  the  tenant  in  tail. 

A  specific  performance  of  a  covenant  for  further  assurance  in  a  deed 
of  mortgage,  by  a  tenantjn  tail  in  remainder  not  inrolled,  was  refused  by 
StuarttW,  C,  in  Davis  v.  ToUemtche,  2  Jur.,  N.  S.  1181 ;  but  this  probably 
depended  upon  the  frame  of  the  deed,  and  other  circumstances,  and  cannot 
be  considered  as  an  authority  against  the  general  power  of  the  court  to 
specifically  enforce  contracts  for  sale  or  mortgage,  and  covenants  for  further 
assurance  against  a  tenant  in  tail  either  in  possession  or  in  remainder. 
(Sugd.  on  the  Statutes,  p.  197,  2nd  ed.) 

A.  and  B.  (brothers)  were  tenants  in  common  in  tail  of  copyhold  property, 
with  cross  remainders  between  them.  B.  obtained  a  loan  for  A.  from  C, 
for  which  A.  gave  his  promissory  note,  and  deposited  the  title  deeds  with  C. 
as  a  collateral  security,  and  gave  a  written  memorandum  by  which  he  en- 
gaged •*  to  make  a  formal  surrender  of  my  interest  in  the  estate  to  which  the 
said  deeds  relate,  by  way  of  further  security,  whenever  thereunto  required  ;*• 
and  B.  wrote  at  the  foot  "  I  join  in  the  deposit"  A.  died  unmarried  and 
without  having  surrendered  to  C.  or  barred  the  remainders.  Upon  a  bill  by 
C.  against  B.  seeking  to  foreclose  the  entirety,  it  was  held,  affirming  the 
decision  of  the  court  below,  first,  that  this  was  a  good  equitable  charge,  not 
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merely  upon  A.'s  **  interest**  in  his  moiety,  but  also  upon  B.'s  estate  in  re-    8  4"  ^  WiU.  4, 
roainder,  and  that  B.  must  bear  the  expense  of  surrendering  that  moiety ;      e.  74,  s.  40. 

secondly,  that  the  charge  extended  only  to  the  moiety  of  the  estate  which  

originally  belonged  to  JL,    {Pryce  v.  Bury,  18  Jur.  967 ;  23  Law  J.,  Chan. 
676;   2  Drew.  11.) 

{k)  A  married  woman,  tenant  in  tail,  executed,  with  the  concurrence  of 
her  husband,  a  disentailing  deed,  which  was  inrolled  under  this  act  within 
six  months,  but  was  not  acknowledged  by  her  till  long  afterward:  it  was 
held,  that  as  it  was  not  necessary  that  the  acknowledgrment  should  precede 
the  inrolment,  that  the  deed  was  effectuaL  {Ejc  parte  Tavertier,  1  Jur., 
N.  S.  1194;  7  De  G.,  M.  &  G.  627.) 


Inrolment  of  Assurance. 

41.  Provided  always,  and  be  it  further  enacted,  that  no  ETeryi 

assurance  by  which  any  disposition  of  lands  shall  be  effected  JJi*  ****^t  ^as« 
under  this  act  by  a  tenant  in  tail  thereof  (except  a  lease  for  any  not'exceeding 
term  not  exceeding  twenty-one  years,  to  commence  from  the  JJ|2i*S?r«;k 
date  of  such  lease,  or  from  any  time  not  exceeding  twelve  xent, ornot imi 
calendar  months  from  the  date  of  such  lease,  where  a  rent  ^^fJJjJfloV©' 
shall  be  thereby  reserved,  which,  at  the  time  of  granting  such  toopef«tiT«unie«i 
lease,  shall  be  a  rack  rent,  or  not  less  than  five-sixth  parts  of  a  ^"^Idthhi^dx'' 
rack  rent,)  shall  have  any  operation  under  this  act  unless  it  be  months, 
inrolled  in  his  Majesty's  High  Court  of  Chancery  within  six 
calendar  months  auer  the  execution  thereof;  and  if  the  assur- 
ance by  which  any  disposition  of  lands  shall  be  effected  under 
this  act  shall  be  a  bargain  and  sale,  such  assurance,  although 
not  inrolled  within  the  time  prescribed  by  the  act  passed  in  tne 
twenty-seventh  year  of  the  reign  of  his  Majesty  ^'"K  Henry 
the  Eighth,  intituled  ''  For  Inrolment  of  Bargams  and  Sales, 
shall,  if  inrolled  in  the  said  Court  of  Chancery  within  the  time 
prescribed  by  this  clause,  be  as  good  and  valid  as  the  same 
would  have  been  if  the  same  had  been  inrolled  in  the  said 
court  within  the  time  prescribed  by  the  said  act  of  Henry 
the  Eighth  (/). 

(/)  Where  deeds  are  to  be  executed  by  parties  abroad,  there  may  in  some 
cases  be  a  difficulty,  if  not  an  impossibility,  of  having  them  returned  within 
the  six  months.  It  would  have  been  proper  to  have  extended  the  period 
for  inrolment  in  such  cases.  The  inrolment  of  the  deed  of  disposition 
under  this  statute  may  be  made  immediately  upon  the  execution  of  the 
deed,  and  may  be  effected  either  by  the  vendor  or  the  purchaser ;  and  as 
the  inrolment  relates  to  the  execution  of  the  deed,  it  follows  that  a  tenant 
in  tail,  who  has  not  barred  the  entail  under  the  statute,  can  nevertheless 
make  a  good  title  in  fee  simple.  {Cattell  v.  Corrall,  4  Y.  &  Coll.  228.)  If 
the  disentailing  deed  requires  inrolment  or  registration  by  any  other  statuteT 
the  requisitions  of  such  statute  must^  be  observed ;  if  lan(ia  lie  within  a 
registry  district,"  the  deed  must  be  registered.  But  the  inrolment  of  a  bar- 
gain and  sale,  or  of  a  conveyance  to  charitable  uses,  according  to  this  act, 
will  satisfy  the  requisition  of  the  statutes  27  Hen.  8,  c.  13;  9  Geo.  2,  c.  36. 

Inrolment  is  not  necessary  in  the  case  of  copyholds,  except  on  the 
court  rolls,  which  must  be  done  within  six  calendar  months  after  the  exes. 
cution  of  the  deed.    {Honeywood  v.  Fotier,  80  Beav.  1.    See  s.  54,  poit,) 
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s  4-  4  Will.  4, 
c.  74,  s,  42.  Consent  of  Protector  how  to  be  given. 

Consent  of  the  42.  The  consent  of  the  protector  of  a  settlement  to  the  dis- 

proiectur  tobe  ..  ,  ,.  «■  .  ..ini         •  •! 

given  by  the  same  Dositioo  Under  tbis  act  of  a  tenant  in  tail  shall  be  given  either 

di«Unct*de«d.**^*   Dy  the  Same  assurance  by  which  the  disposition  shall  be  effected, 

or  by  a  deed  distinct  from  the  assurance,  and  to  be  executed 

either  on  or  at  any  time  before  the  day  on  which  the  assurance 

shall  be  made,  otherwise  the  consent  shall  be  void* 

Consent  hy  distinct  Deed. 
If  b7  diftinet  43.  If  the  protector  of  a  settlement  shall,  b^  a  distinct  deed, 

J5ered*unqu3i-    g^^e  his  conscnt  to  the  disposition  of  a  tenant  m  tail,  it  shall  be 
fled,  uniMs  he      considered  that  such  protector  has  given  an  absolute  and  un- 
wferto    eassur-  qyj^jjgg^j  consent,  unless  in  such  deed  he  shall  refer  to  the 
particular  assurance  by  which  the  disposition  shall  be  effected, 
and  shall  confine  his  consent  to  the  disposition  thereby  made. 

Consent  irrevocable. 
Protector  not  to         44.  It  shall  not  be  lawful  for  the  protector  of  a  settlement, 
ien?* **********      ^^^^  under  this  act  shall  have  given  nis  consent  to  the  dispo- 
sition of  a  tenant  in  tail,  to  revoke  such  consent. 

Consent  of  Married  Women. 
A  married  woman      46,  Any  married  woman,  being  either  alone  or  jointly  with 
Mnt^a'feme°     her  husband  protector  of  a  settlement  may,  under  this  act,  in 
*^^®*  the  same  manner  as  if  she  were  a  feme  sole,  give  her  consent  to 

the  disposition  of  a  tenant  in  tail. 

Inrolment  of  distinct  Deed. 
Consent  of  a  pro-       46.  Provided  always,  and  be  it  further  enacted,  that  the  con- 
S^oI(f/un?eM  sent  of  a  protector  to  the  disposition  of  a  tenant  in  tail  shall,  if 
inroiied  wiih  or     given  by  a  deed  distinct  from  the  assurance  by  which  the  dis- 
ance? '  ^  *""'     position  shall  be  effected  by  the  tenant  in  tail,  be  void,  unless 
such  deed  be  inroUed  in  his  Majesty's  High  Court  of  Chancery 
either  at  or  before  the  time  when  the  assurance  shall  be  in- 
rolled. 

Exclusion  of  Jurisdiction  of  Equity. 

Court!  of  equity        47.  In  cases  of  dispositions  of  lands  under  this  act  by  tenants 

gfvil5i*SSy^Xct    in  tail  thereof,  and  abo  in  cases  of  consents  by  protectors  of 

to  dispositions  by  settlements  to  dispositions  of  lands  under  this  act  by  tenants  in 

OT"co"nwirt8^f'      tail  thereof,  the  jurisdiction  of  courts  of  equity  shall  be  alto- 

leuiements'         gcthcr  excluded,  either  on  the  behalf  of  a  person  claiming  for  a 

which  in  courts  of  Valuable  or  meritorious  consideration,  or  not,  in  regard  to  the 

e^u^l**  '*°'  ***   specific  performance  of  contracts,  and  the  supplying  of  defects 

in  the  execution  either  of  the  powers  of  disposition  given  by 

this  act  to  tenants  in  tail,  or  of  the  powers  of  consent  given  by 

this  act  to  protectors  of  settlements,  and  the  supplying  under 

any  circumstances  of  the  want  of  execution  of  such  powers  of 


Digitized  by 


Google 


Modes  of  barring  Estates  TaiU  367 

disposition  and  consent  respectively,  and  in  regard  to  giving   8^4  Will.  4, 
effect  in  any  other  manner  to  any  act  or  deed  lay  a  tenant  in     g.  74,  *.  47. 
tail  or  protector  of  a  settlement  which  in  a  court  of  law  would 
not  be  an  effectual  disposition  or  consent  under  this  act ;  and 
that  no  disposition  of  lands  under  this  act  by  a  tenant  in  tail 
thereof  in  ecjuity,  and  no  consent  by  a  protector  of  a  settlement 
to  a  disposition  of  lands  under  this  act  by  a  tenant  in  tail  thereof 
in  equity  shall  be  of  any  force  unless  such  disposition  or  con- 
sent would,  in  case  of  an  estate  tail  at  law,  be  an  effectual  dis- 
position or  consent  under  this  act  in  a  court  of  law  (A). 
(Jk)  See  Petre  v.  Buncombe,  7  Hare,  24. 


Consent  of  Lunaticy  S^c,  how  to  be  given. 
48.  Provided  always,  and  be  it  further  enacted,  that  in  every  Lord  ciuuiceiior, 
case  in  which  the  Lord   High  Chancellor,  Lord   Keeper  or  ^TOtoMnJent 
Lords  Commissioners  for  the  custody  of  the  great  seal,  or  to  a  disposition 
other  the  person  or  persons  entrusted  with  the  care  and  com-  Su  indjto  maito 
mitment  of  the  custody  of  the  persons  and  estates  of  persons  '^^^  orders  m 
found  lunatic,  idiot  and  of  unsound   mind,  or  his  Majesty's  S^sJTry^l^^and'f 
High  Court  of  Chancery,  shall  be  the  protector  of  a  settlement,  "J-lji^^^LRJt***" 
such  Lord  High  Chancellor,  Lord  Keeper  or  Lords  Commis-  protm:tor^he 
sioners,  or  person  or  persons  so  entrusted  as  aforesaid  (I),  or  the  b??2id  iSthoVt* 
said  Court  of  Chancery  (as  the  case  may  be),  while  protector  his  cooMnt. 
of  such  settlement,  shall,  on  the  motion  or  petition  in  a  sum- 
mary way  by  a  tenant  in  tail  under  such  settlement,  have  full 
power  to  consent  to  a  disposition  under  this  act  by  such  tenant 
m  tail,  and  the  disposition  to  be  made  by  such  tenant  in  tail 
upon  such  motion  or  petition  as  aforesaid  shall  be  such  as  shall 
be  approved  of  by  such  Lord  High  Chancellor,  Lord  Keeper 
or  Lords  Commissioners,  or  person  or  persons  so  entrusted  as 
aforesaid,  or  the  said  Court  of  Chancerv  (as  the  case  may  be) ; 
and  it  shall  be  lawful  for  such  Lord  fiigh  Chancellor,  Lord 
Keeper  or  Lords   Commissioners,   or  person  or  persons  so 
entrusted  as  aforesaid,  or  the  said  Court  of  Chancery  (as  the 
case  may  be),  to  make  such  orders  in  the  matter  as  shall  be 
thought  necessary  (m);    and  if  such  Lord  High  Chancellor, 
Lora  Keeper  or  Lords  Commissioners,  or  person  or  persons  so 
entrusted  as  aforesaid,  or  the  said  Court  of  Chancery  (as  the 
case  may  be),  shall,  in  lieu  of  any  such  person  as  aforesaid,  be 
the  protector  of  a  settlement,  and  there  shall  be  any  other 
person  protector  of  the  same  settlement  jointly  with  such  person 
as  aforesaid,  then  and  in  every  such  case  the  disposition  by  the 
tenant  in  tail,  though  approved  of  as  aforesaid,  shall  not  be 
valid,  unless  such  other  person  being  protector  as  aforesaid  shall 
consent  thereto  in  the  manner  in  which  the  consent  of  the  pro- 
tector is  by  this  act  required  to  be  given. 

(0  See  ante,  p.  357*  n.  (d). 

(m)  An  order  has  been  made  by  the  Lord  Chancellor,  ai  protector,  £ar 
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Abolition  of  Fines  and  Recoveries. 

enabling  a  qvasi  tenant  in  tail  in  remainder  of  a  sum  of  stock,  of  which  the 
tenant  for  life  was  a  lunatic,  to  dispose  of  the  fund. 

In  Grant  v.  Yea,  3  M.  &  Keen,  245,  the  lunatic  was  tenant  for  life,  and 
^*'^" *y *he  jiig  eldest  son  qu<ui  tenant  in  tail  in  remainder,  of  a  sum  in  the  three  per 
power  ofeonsent-  ^'^^*  consols,  being  the  produce  of  lands  which  had  been  sold  under  an 
Ing  gWen  to  the  order  of  the  court,  and  declared  to  be  subject  to  the  same  uses  as  the  lands 
L<wd  CbanoelJor.  had  been  subject  to.  The  son  petitioned  that  the  Lord  Chancellor,  as  pro- 
tector under  the  above  act,  would  concur  with  the  petitioner  in  barring  the 
estate  tail  and  ulterior  limitations  to  which  the  stock  was  subject,  for  the 
purpose  of  enabling  the  petitioner  to  convert  the  stock  into  money,  to  be 
applied  in  the  purchase  of  a  commission  in  the  army.  It  was  stated  in  an 
affidavit  made  in  support  of  the  petition  by  the  lunatic's  brother-in-law, 
who  was  committee  of  the  estate,  that  the  lunatic  was  in  a  state  of  hope- 
leas  lunacy ;  that  he  was  possessed  of  landed  estates  of  the  value  of  2,500/. 
a  year,  and  of  property  in  the  funds  yielding  an  annual  income  of  400/. ; 
that  a  yearly  allowance  of  1,300/.  was  made  to  his  wife  for  the  maintenance 
of  the  lunatic  t  and  that  the  petitioner,  who  was  a  lieutenant  in  the  army, 
had  an  allowance  of  400/.  a  year  out  of  the  estate ;  and  the  purpose  to 
which  the  principal  part  of  the  money  in  question  was  to  be  applied  wss 
the  purchase  of  a  captain's  commission  for  the  petitioner,  who  had  entered 
the  army  with  the  full  approbation  of  his  father,  and  who,  it  was  repre.» 
sented,  had  now  a  favourable  opportunity  of  purchasing  a  step.  The  15tb, 
22nd,  83rd,  48th,  49th  and  Tlst  sections  of  the  act  were  referred  to.  The 
committee  of  the  estate  and  next  of  kin,  and  the  lunatic's  younger  brother, 
who  had  a  charge  upon  the  fund,  consented  to  the  application.  Lord  Chan- 
cellor Brougham  expressed  his  opinion  that  this  was  a  case  which  fell 
within  the  provisions  of  the  83rd  and  48th  sections  of  the  act  referred  to, 
and  that  the  circumstances  were  such  as  to  justify  him  in  exercising  his 
discretion.  The  master  to  whom  a  reference  was  made  having  found  the 
facts  stated  in  the  petition,  an  order  was  made  directing  the  stock  to  be  sold, 
and  the  produce  to  be  paid  to  the  committee,  to  be  applied  for  the  advance- 
ment of  the  petitioner  in  the  army,  and  that  the  petitioner's  allowance  out 
of  his  father's  estate  should  be  reduced  to  the  extent  of  the  dividends  of 
the  stock  sold. 

The  cases  deciding  (/n  re  BlewUt,  8  M.  &  R.  259 :  /»  re  Wood,  3  My.  & 
Cr.  266),  that  the  Lora  Chancellor  has  no  jurisdiction  where  the  tenant  in 
tail  in  possession  is  a  lunatic,  have  been  overruled,  (/n  re  Blewiti,  2  Jur., 
N.  S.  217,  see  ante,  p.  351,  n.  (x).) 

The  principles  by  which  the  Lord  Chancellor,  when  protector  of  the 
settlement  in  the  place  of  a  lunatic,  will  be  guided  in  giving  or  withhold- 
ing his  consent,  are  more  fully  laid  down  in  a  case  which  came  before  Lord 
Cottenham.  In  re  Newman  (2  Myl.  &  Cr.  112),  the  lunatic  was  tenant  for 
life,  with  remainder  to  his  children  as  tenants  in  common  in  tail,  with  re- 
mainder over  to  the  brother  and  sisters  of  the  lunatic  as  tenants  in  common 
in  tail,  with  an  ultimate  remainder  to  the  right  heirs  of  the  testator.  The 
lunatic  was  forty-three  years  old,  had  no  child,  and  was  unmarried.  The 
eldest  son  of  the  testator,  and  eldest  brother  of  the  lunatic,  was  the  tes- 
tator's heir-at-law;  and  he  had  a  remainder  in  tail  in  one-sixth,  with  the 
ultimate  remainder  in  fee  in  the  entirety.  Application  was  made  to  the  court 
by  the  husband  of  one  of  the  daughters  of  the  testator,  who  was  entitled,  in 
default  of  issue  of  the  lunatic,  to  an  estate  tail  in  one-sixth,  praying  that 
the  Lord  Chancellor  would  consent  on  behalf  of  the  lunatic  tenant  for  life 
to  a  deed,  the  object  of  which  was  to  bar  the  issue  of  that  daughter,  and  of 
course  to  destroy  the  remainder  to  the  heirs  of  the  settlor,  in  order  to  give 
^  this  share  of  the  property  to  the  husband  and  wife  to  dispose  of  as  they 

pleased,  for  it  was  proposed  to  be  settled  to  such  uses  as  the^  should  appoint. 
Lord  Cottenham^  C,  in  delivering  judgment,  said,  '*  This  peution  came  before 
roe  as  protector  of  the  settlement  under  the  Fines  and  Recoveries  Act,  to 
induce  me  to  consent  to  a  deed  of  disposition  on  the  part  of  the  lunatic, 
who  is  tenant  for  life,  to  act,  in  fact,  for  the  tenant  for  life,  in  order  to  give 
effect  to  a  recovery  {thereby  meaning  a  deed  qfdiepoHtion  under  this  act).  As 
protector  of  the  settlement,  the  only  duty  of  the  court  is,  to  see  what,  in 
reference  to  the  interests  of  the  family,  it  would  be  proper  for  the  tenant 
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for  life  to  do ;  tnd  the  object  must  be  rather  to  protect  the  objects  of  the  3  f  4  Will*  4, 
settlement,  than  to  give  any  benefit  to  one  member  of  the  family  to  the  ex-  c.  74,  #.  48, 
elusion  of  the  others.  Now,  if  nothing  is  done,  one-sixth  will  go  to  this 
daughter  and  her  children  if  she  has  any,  and  if  not  to  the  eldest  son  of 
the  testator  as  his  right  heir ;  and  I  am  asked  to  consent  to  that  which  will 
take  it  away  from  the  eldest  son,  and  take  it  away  from  the  family,  by  giving 
it  to  the  husband  of  the  daughter.  That  would  be  anything  but  protecting 
the  settlement;  it  would  be  destroying  the  settlement;  giving  the  estate 
to  a  person  not  a  member  of  the  family,  namely,  the  husband  of  the  daugh- 
ter. I  should  not  consider  that  it  would  be  a  proper  act  for  the  tenant  for 
life  to  concur  in  a  deed  of  disposition  to  that  etfect'* 

The  Lord  Chancellor,  in  acting  as  protector  of  a  settlement  in  the  place 
of  a  lunatic,  considers  the  monu  as  well  as  the  legal  result  of  his  consent 
to  bar  remainders.  And  where  the  only  child  of  the  lunatic  who,  upon  her 
marriage,  bad  converted  her  estate  tail  into  a  base  fee,  reserving  a  power 
of  appointment,  required  his  consent  to  bar  the  remainders  over,  the  Lord 
Chancellor  refused  his  consent,  the  remainder  over  being  to  the  brother 
of  the  lunatic,  (/it  re  Oraydon,  14  Jur.  211 ;  1  Mac.  &  O.  655  ;  2  Hall  9c 
T.  182.) 

Real  estates  were  devised  to  trustees,  upon  trust,  to  raise  by  sale  or  mort'. 
gage  thereof  sufficient  to  pay  the  debts  and  legacies  of  the  testatrix,  and 
subject  thereto,  to  the  use  of  A.  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainders  over.  In  a  suit,  instituted  in  the  Court 
of  Exchequer,  for  the  payment  of  the  debts  and  legacies  of  the  testatrix,  a 
decree  for  a  sale  was  pronounced,  under  which  accordingly  a  sale  was  had ; 
but  pending  the  proceedings  in  the  suit.  A.,  the  tenant  for  life,  died,  leaving 
him  surviving  three  sons,  of  whom  S.,  the  eldest,  and  first  tenant  in  tail 
under  the  will  of  the  testatrix,  was  a  lunatic,  and  so  found  by  inquisition. 
Upon  an  application  in  the  matter  of  the  lunacy,  on  the  part  of  the  plaintiffii 
in  the  Exchequer  suit,  that  the  committee  should  be  directed  to  execute  the 
necessary  deed,  to  bar  the  estate  tail  of  the  lunatic,  the  court  refused  to 
make  the  order.  It  seems  that  if  the  legal  fee  was  in  the  trustees,  the  con- 
currence of  the  committee  of  the  lunatic  was  not  necessary.  {In  re  Skerrettt 
2  Uru.  &  War.  685.) 

The  court  had  no  jurisdiction  under  stat.  1  Will.  4,  c.  65,  and  8  &  4 
Will.  4,  c.  74,  to  authorize  the  committee  of  the  estate  of  a  lunatic  tenant 
in  tail  in  possession  to  grant  leases  of  the  lunatic's  estate  for  a  term  of 
twenty-one  years,  so  as  to  bind  the  reipainderman.  {In  re  Starkie^  8  M.  & 
Keen,  247 ;  see  Cnllum  v.  Upton,  19  Law  J.,  Chan.  276.)  By  stat  18  8e  19 
Vict.  c.  18,  the  Lord  Chancellor,  in  matters  of  lunacy,  is  enabled  to  em- 
power committees  of  the  esutes  of  lunatics  to  grant  leases  binding  on  the 
isaue  or  remaindermen. 


Evidence  of  Consent  for  a  Lunatic^  S^c. 

49.  Provided  always,  and  be  it  farther  enacted,  that  in  every  ordsrofthtLord 
ca«e  in  which  the  Lord  High  Chancellor,  Lord  Keeper  or  fo^J?t5i5S,j5J^;>f 
Lords  Commissioners  for  the  custody  of  the  great  seal,  or 
other  the  person  or  persons  intrusted  with  the  care  and  com- 
mitment of  the  custody  of  the  persons  and  estates  of  persons 
found  lunatic,  idiot,  and  of  unsound  mind  (n),  or  his  Majesty*s 
High  Court  of  Chancery,  shall  be  the  protector  of  a  settlement, 
no  document,  or  instrument,  as  evidence  of  the  consent  of  such 
protector  to  the  disposition  of  a  tenant  in  tail  under  such  settle- 
ment, shall  be  requisite  beyond  the  order  in  obedience  to  which 
the  disposition  shall  have  been  made. 

(n)  See  ante,  p.  857,  n.  (d), 
S.  B  B 
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Abolition  of  Fines  and  Recoveries. 

XIII.  Estates  Tail  in  Copyholds. 
Qualified  Application  of  previous  Clauses  to. 

50.  All  the  previous  clauses  in  this  act,  so  far  as  circum- 
stances and  the  different  tenures  will  admit,  shall  apply  to 
lands  held  by  copy  of  court  roll,  except  that  a  disposition  of 
any  such  lands  unaer  this  act  by  a  tenant  in  tail  thereof,  whose 
estate  shall  be  an  estate  at  law,  shall  be  made  by  surrender,  and 
except  that  a  disposition  of  any  such  lands  under  this  act  by  a 
tenant  in  tail  thereof,  whose  estates  shall  be  merely  an  estate  in 
equity,  may  be  made  either  by  surrender,  or  by  a  deed  as  here- 
inafter provided,  and  except  so  far  as  such  clauses  are  other- 
wise altered  or  varied  by  the  clauses  hereinafter  contained  (o). 

(o)  Copyholds  are  not  within  the  stat.  De  donu  (13  Edw.  1,  c.  1 ;  Cro.  Car. 
44,  46,)  and  therefore  not  entailable,  except  by  special  custom ;  {Doe  v. 
Trubfft  2  W.  Bl.  946;  3  Dougl.  803;)  and  where  no  such  custom  exists  in 
the  manor,  the  party,  who  would  otherwise  be  tenant  in  tail,  will  take  a  fee 
simple  conditional  at  common  law.  {Doe  d.  Spencer  ▼.  Clark,  5  B.  &  Aid. 
458  ;  Simpson  v.  Simpson^  4  Bing.  N.  C.  333;  Moore  v,  Moore t  2  Ves.  sen. 
596 ;  Doe  d.  Bleeard  v.  Simpsm,  3  Scott,  N.  R.  774  ;  Hardcastle  v.  Denmwm, 
10  C.  B.,  N.  S.  606.    See  ante,  p.  318.) 

The  testator  having  surrendered  copyholds  to  the  use  of  his  will,  devised 
them  to  trustees  for  sixty  years,  on  certain  trusts,  subject  to  which  be  de- 
vised to  H.  for  life,  remainder  to  his  first  son  in  tail,  with  remainders  over, 
witli  a  proviso  for  cesser  of  the  term.  On  the  death  of  the  testator,  in  181 S, 
the  trustees  were  admitted  and  a  fine  was  paid :  the  trusts  of  the  term  were 
satisfied.  By  a  private  act,  the  7  &  8  Vict.  c.  xxiv,  new  trustees  therein 
named  were  empowered  to  sell  the  copyholds,  freed  and  discharged  from  the 
limitations  of  tne  will,  and  b^  any  surrender  by  them  made,  according  to 
the  custom  of  the  manor,  and  in  the  same  manner  as  if  they  were  the  copy- 
bold  tenants  of  the  same,  to  surrender  them  to  the  use  of  the  purchaser,  his 
heirs  and  assigns.  No  estate  was  given  to  the  new  trustees  by  the  act :  it 
contained  a  clause  saving  the  rights  of  all  persons  except  those  interested 
under  the  will.  The  new  trustees  sold  the  copyholds,  and  tendered  a  sur- 
render to  the  steward,  which  was  refused,  on  the  grounds  that  they  must  be 
admitted  tenants  of  the  manor  before  they  could  surrender,  and  that  the 
estate  tail  could  only  be  barred  by  surrender  for  that  purpose,  on  which  by 
the  custom  of  the  manor  a  fine  would  be  due  to  the  lord.  The  court  thought 
the  custom  of  the  manor  by  no  means  showed  the  necessity  of  two  surren- 
ders, and  in  reference  to  sections  15,  22,  4<),  42,  50  and  52  of  3  &  4  Will  4, 
c.  74,  it  seemed  clear  that  the  tenant  for  life  and  remainderman  in  tail 
might  (independent  of  the  private  act)  by  one  surrender  have  barred  the 
entail  and  conveyed  to  the  purchaser,  and  that  only  one  fine  would  in  such 
case  have  been  payable,  it  being  always  recollected  that  the  tenant  for  life 
and  remainderman  had  already  been  admitted  by  the  operation  of  the  ad- 
mittance of  the  original  trustees.  (Reg*  y.  Lords  qf  the  Manor  ofWeedon^ 
Beck,  18  Law  J.,  Q.  B.  289;  IS  a  B.  808.) 

Before  the  passing  of  this  act  there  were  several  modes  of  barring  entails 
in  copyholds  besides  that  by  recovery : — By  forfeiture  and  re- grant,  a  cus- 
tom said  to  be  peculiar  to  the  manor  of  Wakefield;  (Pilkington  y,  Slattkep, 
1  Sid.  314;  2  Keb.  127;)  although  it  seems  that  it  would  have  been 
efiectual  if  established  in  any  other  manor.  {Pilkington  v.  Bagekaw,  Sty. 
450;  Carr  v.  Singer,  2  Ves.  sen.  606.)  Concurrent  customs  in  a  manor 
court  to  bar  enuils  in  copyholds,  by  recovery  and'ty  surrender,  were  good"; 
(Doe  cT  WaUhead  v.  Ossingbrooke,  2  Bing.  70;  Everaliy,  AnaiUy,  2  Str. 
1197;  1  Wils.  26;  Doe  v.  Truby,  2  W.  BL  It  944;)  and  slight  evi. 
dence  was  held  sufficient  to  prove  the  latter,  because  it  was  adverse  to  the 
interest  of  those  who  made  the  evidence.  {Doe  d.  Dauncey  v.  Dauncey,  7 
TaunU  674.    See  Roe  d.  Bennett  v.  Ji{frey,  2  Maule  &  Selw.  92 ;  Doe  v* 
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Mason,  3  Wils.  63.)    And  as  a  custom  of  entailing  copyhold  estates  would    8^4  Will.  4, 
create  a  perpetuity,  unless  there  were  some  means  devised  to  bar  them,  it       c,  74,  «.  50. 

has  been  adjudged,  that  where  there  was  no  custom  to  bar  the  entail  by    — 

recovery,  it  might  be  barred  by  common  surrender,  or  even  by  a  surrcjider 
to  the  use  of  a  will,  (Carr  v.  Singer,  2  Ves.  sen.  606, )  by  three  judges,  against 
the  opinion  of  ffilles,  C.  J.,  who  thought  a  recovery  was  the  proper  method 
of  barring  the  entail.  The  presumption  is,  that  a  surrenaer  will  bar  an 
estate  tail  in  copyholds  until  a  contrary  custom  is  shown.  (Goold  v.  White^ 
1  Kay,  683.  See  1  Watk.  on  Cop.  178;  1  Scriv.  on  Cop.  pp.  54—71, 4th 
ed.)  Before  this  act  the  same  mode  of  barring  an  equitable  entail  in  copy- 
holds must  have  been  pursued,  as  was  required  by  the  special  custom  of  the 
manor  for  barring  an  entail  in  the  legal  estate.  (3  Ves.  127  ;  3  Atk.  815  ; 
1  Watk.  on  Cop.  180,  181.)  It  will  be  seen  that,  by  this  act,  an  equitable 
entail  in  copyholds  mav  be  barred  either  bv  surrender  or  bv  deed.  (See 
post,  8.  53,  p.  873.) 


Consent  of  Protector  hy  Deed. 

61,  Provided  always,  and  be  it  further  enacted,  that  if  the  Attothedeedof 
consent  of  the  protector  of  a  settlement  to  the  disposition  of  entxyof^ontbe 
lands  held  by  copy  of  court  roll  by  a  tenant  in  tail  thereof  shall  SJ^ilSJor^ 
be  given  by  deed,  such  deed  shall,  either  at  or  before  the  time  MttE^entof 
when  the  surrender  shall  be  made  by  which  the  disposition  shall  JSJi^S'jfdSfto 
be  effected,  be  executed  bv  such  protector,  and  produced  to  the  the  dispotitioB  of 
lord  of  the  manor  of  which  the  lands  are  parcel,  or  to  his  •  tenant  in  tau. 
steward,  or  to  the  deputy  of  such  steward ;  and  the  consent  of 

such  protector  shall  be  void  unless  such  deed  shall  be  so  exe- 
cuted and  produced ;  and  on  the  production  of  the  deed  the 
lord,  or  steward,  or  deputy  steward,  shall,  by  writing  under  his 
hand,  to  be  indorsed  on  the  deed,  acknowledge  that  the  same 
was  produced  within  the  time  limited,  and  shall  cause  such 
deed,  with  the  indorsement  thereon,  to  be  entered  on  the  court 
rolls  of  the  manor ;  and  the  indorsement,  purporting  to  be  so 
signed,  shall  of  itself  be  primA  facie  evidence  that  the  deed  was 
produced  within  the  time  limited,  and  that  the  person  who  signed 
the  indorsement  was  the  lord  of  the  manor,  or  his  steward,  or 
the  deputy  of  such  steward ;  and  afler  such  deed  shall  have 
been  so  entered  the  lord  of  the  manor  or  his  steward,  or  the 
deputv  of  such  steward,  shall  indorse  thereon  a  memorandum 
signed  by  him,  testifying  the  entry  of  the  same  on  the  court 

Consent  of  Protector  not  by  Deed, 

62.  Provided  always,  and  be  it  further  enacted,  that  if  the  i^  teethe  wwwnt 
consent  of  the  protector  of  a  settlement  to  the  disposition  of  of  aMt^men^of 
lands  held  by  copy  of  court  roll  by  a  tenant  in  tail  thereof  shall  SJJ^vli'by'**'' 
not  be  given  by  aeed,  then  and  in  such  case  the  consent  shall  be  deed,  and  the 
given  by  the  protector  to  the  person  taking  the  surrender  by  JiJJJSSe  of*5ie 
which  the  disposition  shall  be  effected;  and  if  the  surrender  tame  on  the 
shall  be  made  out  of  court,  it  bhall  be  expressly  stated  in  the  **^  "^• 
memorandum  of  such  surrender  that  sucn  consent  had  been 

given, and  such  memorandum  shall  be  signed  by  the  protector; 
and  the  lord  of  the  manor  of  which  the  mnds  are  parcel,  or  his 

'A  '  T-  B  B  2  .    ,  / 

^^  j%-<^  -A-.^     O^    (Uff*^^   /s-e^i-)       >yvwM     Let     'Kw^*      ^^       /u^  M"      -i*, 

JUla4    pA     iM/*-ut4^#Ov  Digitized  by  V^J-OOQIC 


372  Abolition  of  Fines  and  Recoveries. 

«  *  4  miu  4,  steward,  or  the  deputy  of  such  steward,  shall  cause  the  memo- 
c,  74,  $.  52.  randum,  with  such  statement  therein  as  to  the  consent,  to  be 
entered  on  the  court  rolls  of  the  manor;  and  such  memorandum 
shall  be  good  evidence  of  the  consent  and  of  the  surrender 
therein  stated  to  be  made ;  and  the  entry  of  the  memorandum 
on  the  court  rolls,  or  a  copy  of  such  entry,  shalb  be  as  available 
for  the  purposes  of  evidence  as  any  other  entry  on  the  court 
rolls,  or  a  copy  thereof;  but  if  the  surrender  shall  be  made  in 
court,  the  lord  of  the  manor,  or  his  steward,  or  the  deputy  of 
such  steward,  shall  cause  an  entry  of  such  surrender,  containing 
a  statement  that  such  consent  had  heen  given,  to  be  made  on 
the  court  rolls  (o) ;  and  the  entry  of  such  surrender  on  the  court 
rolls,  or  a  copy  of  such  entry,  shall  be  as  available  for  the  pur- 
poses of  evidence  as  any  other  entry  on  the  court  rolls,  or  a 
copy  thereof  (p). 

Entry  on  court  ( o)  A  disentailin|r  assurance,  in  order  to  operate  upon  copyhold  lands  under 

roUi  to  b«  within    this  act,  must  be  entered  on  the  court  rolls  witliin  six  calendar  months  after 

six  months.  the  date  of  its  execution,  by  analogry  to  the  time  within  which  an  assurance 

atifeciing  freehold  lands  is  required  to  be  enrolled  in  the  Court  of  Chancery. 

(Honeywood  v.  Foster,  30  Beav.  1 ;  7  Jur.,  N.  S.  1264;  30  Law  J.,  Chan. 

930  ;  9  W.  R.  855.     See  s.  41,  ante,  p.  365.) 

ETidence  of  entxy       (p)  A  copy  uf  a  court  roll  under  the  steward's  hand  is  good  evidence  to 

in  court  rollt.         prove  the  copyholder's  estate,  so  an  examined  copy  of  the  court  roll  is  good 

evidence,  if  sworn  to  be  a  true  one.     (1  Keb.  567, 720;  Comb.  138,  337  -,  12 

Mod.  24;  Bull.  N.  P.  247  a,  7th  edit.)    A  surrender  and  admittance  may 

be  proved  by  the  original  entries  made  by  the  steward,  without  producing  a 

copy  stamped,  as  required  by  stat.  48  Geo.  3,  c  149.     {Doe  d.  Bennington  v. 

HatU  16  East.  208.) 

Where  a  surrender  of  a  copyhold  was  duly  made  and  presented  by  the 
homage,  but  no  entry  of  such  surrender  and  presentment  was  made  on  the 
court  rolls,  it  was  held  that  such  surrender  and  presentment  might  be  proved 
by  a  draft  of  an  entry  produced  from  muniments  of  the  manor,  and  the  parol 
testimony  of  the  foreman  of  the  homage  who  made  such  presentment  {Dm 
d.  Priestley  v.  Calloway,  6  Barn.  &  Cres.  484.) 

The  provisions  in  statute  48  Geo.  3,  c.  149,  ss.  32,  33,  requiring  every 
surrender  of  copyhold  and  admittance,  &c.,  made  out  of  court,  or  a  memo- 
randum thereof,  to  be  stamped ;  and  in  case  of  a  surrender,  &c.,  in  court, 
the  steward  to  make  and  deliver  to  the  tenant  a  stamped  copy  of  the  court 
roll,  are  merely  revenue  regulations,  and  not  intended  to  vary  the  rules  of 
evidence;  and,  therefore,  a  surrender  and  admittance  out  of  court  (presented 
and  inroUed  afterwards)  may  be  proved  by  an  examined  copy  of  the  court 
roll,  without  producing  the  original  surrender,  &c.,  or  memorandum  thereof. 
{Doe  d.  Cawthotn  v.  Mee,  4  B.  &  Ad.  617.)  An  examined  copy  of  court 
rolls  is  admissible  in  evidence  to  prove  a  surrender  of  copyhold  lands,  with- 
out being  stamped ;  the  provision  in  55  Geo.  3,  c  184,  as  to  copies  of  court 
rolls,  applying  only  to  such  copies  as  are  given  out  and  signed  by  the 
steward.  {Doe  d.  Burrows  v.  Freeman,  12  Mees.  k  W.  844.)  In  ejectment 
for  copyholds,  the  court  rolls  of  the  manor,  containing  an  entry  of  a  pre- 
sentment by  the  homage  of  a  surrender  to  the  plaintiff  out  of  court,  and  of 
bis  admittance,  are  evidence  of  his  title  against  the  alleged  surrenderor. 
IDoe  d.  Garrod  v.  Olley,  4  P.  &  Dav.  275;  12  Ad.  &  EIL  481.) 


Power  to  eqult. 
ablo  tenants  in 


Disposition  of  equitable  Estates  Tail  in  Copyholds. 
63.  Provided  always,  and  be  it  further  enacted,  that  aHenant 
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in  tail  of  lands  held  by  copy  of  court  roll,  whose  estate  (q)  shall    3^4  Will,  4, 

be  merely  an  estate  in  equity,  sliall  have  full  power  by  deed  to     c.  74,  <.  53, 

dispose  of  such  lands  under  this  act  in  the  same  manner  in  un of  copyhoidi 

every  respect  as  he  could  have  done  if  they  had  been  of  free-  iJndiby'd^d!**'^ 

hold  tenure ;  and  all  the  previous  clauses  in  this  act  shall,  so 

far  as  circumstances  will  admit,  apply  to  the  lands  in  respect  of 

which  any  such  equitable  tenant  in  tail  shall  avail  himself  of 

this  present  clause;  and  the  deed  by  which  the  disposition  shall 

be  effected  shall  be  entered  on  the  court  rolls  of  the  manor  of 

which  the  lands  thereby  disposed  of  may  be  parcel;   and  if 

there  shall  be  a  protector  to  consent  to  the  disposition,  and  such 

protector  shall  give  his  consent  by  a  distinct  deed,  the  consent 

shall  be  void  unless  the  deed  of  consent  be  executed  by  the 

protector  either  on  or  any  time  before  the  day  on  which  the 

deed  of  disposition  shall  be  executed  by  the  equitable  tenant  in 

tail ;  and  such  deed  of  consent  shall  be  entered  on  the  court 

rolls ;  and  it  shall  be  imperative  on  the  lord  of  the  manor,  or 

his  steward,  or  the  deputy  of  such  steward,  when  required  so  to 

do,  to  enter  such  deed  or  deeds  on  the  court  rolls,  and  he  shall 

indorse  on  each  deed  so  entered  a  memorandum,  si^rned  by  him, 

testifying  the  entry  of  the  same  on  the  court  rolls :  provided 

always,  that  every  deed  by  which  lands  held  by  copy  of  court 

roll  shall  be  disposed  of  under  this  clause,  by  an  equitable 

tenant  in  tail  thereof,  shall  be  void  against  any  person  claiming 

such  lands,  or  any  of  them,  for  valuable  consideration  under 

any  subsequent  assurance  duly  entered  on  the  court  rolls  of  the 

minor*  ot  which  the  lands  may  be  parcel,  unless  the  deed  of  •  x«ye manor. 

disposition  by  the  equitable   tenant  in  tail  be  entered  on  the 

court  rolls  of  such  manor  before  the  subsequent  assurance  shall 

have  been  entered  {q), 

(q)  It  seems  that  the  expression  ought  to  have  been  ''whose  estate  tail 
shall  be  merely  an  estate  in  equity."  See  the  50th  section,  ante,  p.  d70» 
which  probably  supplies  the  omission.  (Sugd.  Statutes,  p.  224,  pi.  6,  2nd 
ed.) 

(r)  This  section  only  applies  to  equitable  estates  of  tenants  in  tail  of  This  act  does 
lands  held  by  copy  of  court  roll;  the  court,  therefore,  refused  a  mandamus  not  extend  to 
to  the  lord  of  a  manor,  commanding  him  to  enter  on  the  court  rolls  an  in-  J^ldsr**'^^^ 
denture  touching  certain  customary  freehold  hereditaments,  although  it 
appeared  that  the  steward  of  the  manor  was  accustomed  to  give  admittances 
signed  by  him  to  the  grantee  of  such  hereditaments,  but  did  not  inrol  the 
deed  by  which  they  were  granted.  (Reg.  v.  Jngleton  {Lord  of  Manor),  8 
Dowl.  P.  C.  693.)  This  was  a  rule  calling  on  the  lord  and  steward  of  the 
manor  of  Ingleton,  in  the  West  Riding  of  Yorkshire,  to  show  cause  why  a 
mandamus  should  not  issue,  directing  them  to  enter  on  the  rolls  an  in- 
denture concerning  certain  customary  freehold  lands  within  the  manor.  It 
appeared  that  a  testator  devised  the  customary  freeholds  to  trustees  upon 
trust  for  W.  O.  for  life,  and  then  to  his  first  and  other  sons  in  tail  in  strict 
settlement.  W.  O.  and  his  eldest  son,  being  desirous  to  bar  the  equitable 
entail  in  these  customary  lands,  did,  on  the  29th  July,  1839»  execute  an 
indenture  of  bargain  and  sale,  by  which  the  lands  were  conveyed  to  W.  W., 
upon  trust  for  W.  O..  his  heirs  and  assigns  for  ever.  The  lands  in  question 
were  parcel  of  the  manor  of  Ingleton,  and  there  were  payable  in  respect  of 
them  to  the  lords  of  the  manor  certain  fixed  rents,  suits  and  services.  The 
lands  were  not  held  by  copy  of  court  roll,  nor  did  they  pass  by  surrender 
and  admittance,  but  were  conveyed  by  deed  in  the  nature  of  a  grant,  whose 
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Z  ^^  WUL  4,    operatiTe  words  were — "grant,  bargain,  tell,  alien,  surrender  and  cooTey." 
c.  74,  s.  63.      The  habendum  ran  thus :  '*  to  hold  to  the  said  (purchaser),  his  heirs  and 

"~-^— —  assigns  for  evfr,  according  to  the  custom  of  the  said  manor,  and  under  the 
rents,  dues,  suits  and  services  usual  and  accustomed."  Such  deeds  are  not 
inrolled  on  the  court  rolls,  but  remain  with  the  purchaser ;  and  on  their 
production  at  a  subsequent  court,  it  is  customary  for  such  purchaser  to  re- 
ceive an  admittance  engrossed  on  plain  parchment  signed  by  the  steward, 
and  this  constitutes  him  legal  tenant.  By  the  custom  of  the  manor  persons 
claiming  to  be  equitably  interested  are  not  recognized ;  but  it  is  otherwise  as 
regards  the  last  legal  tenant,  the  claims  of  whose  heir,  devisee  or  grantee, 
are  acknowledged.  It  is  also  the  custom  of  the  manor  that  entails  adjecting 
the  customary  lands  may  be  barred  by  surrender  to  a  trustee,  on  which  sur- 
render certain  fines  are  payable  to  the  lord.  It  further  appeared  that  there 
were  no  court  rolls^notning  but  the  verdicts  of  the  juries  in  loose  sheets, 
and  signed  by  the  juries  successively;  nor  has  the  steward  the  power  tu 
make  any  entry  on  their  papers,  unless  at  the  holding  of  a  court  On  the 
Ist  December,  1824,  the  trustees,  under  the  testator's  will,  had  been  ad- 
mitted tenants,  and  their  admittance  stated  the  nature  of  the  estate  which 
they  held.  One  of  the  trustees  having  since  died,  the  surviving  trustee,  in 
whom  the  legal  estate  was,  had  given  a  notice  to  the  steward  not  to  admit 
any  other  person  as  tenant.  In  pursuance  of  the  act  3  &  4  Will.  4,  c  74, 
an  application  was  made  to  enter  the  indenture  of  the  29th  July,  1839,  on 
the  court  rolls.  That  application  having  been  refused,  a  rule  was  ob- 
tained for  a  mandamus,  which  was  discharged  on  the  ground  that  the 
fi3rd  section  of  the  act  was  inapplicable,  and  no  other  provision  was 
made  by  the  statute  for  estates  of  this  tenure.  (Reg.  v.  The  Lord  and 
Steward  qf  the  Manor  qf  Ingleton,  4  Jurist,  700.  See  Carlisle  v.  Towns,  2 
B.  &  Ad.  585.) 
MsDdamus.  In  applying  for  a  mandamus  to  the  steward  of  a  manor  to  inrol  a  deed  of 

disposition  pursuant  to  stat  3  &  4  Will  4,  c.  74,  s.  53,  it  is  not  necessary  to 
annex  a  copy  of  the  deed  itself,  if  the  contents  are  stated  in  the  affidavit. 
(Crosby  v.  ForUscue,  5  Dowl.  P.  C.  275.) 


Inrolment  not 
neoetiary  aa  to 
copyholds. 


Dispensation  with  Inrolment. 

54.  Provided  always,  and  be  it  Airtber  enacted,  that  in  no 
case  where  any  disposition  under  this  act  of  lands  held  by  copy 
of  court  roll,  by  a  tenant  in  tail  thereof,  shall  be  effected  by 
surrender  or  by  deed,  shall  the  surrender  or  the  memorandum, 
or  a  copy  thereof,  or  the  deed  of  disposition,  or  the  deed,  if  any, 
by  which  the  protector  shall  consent  to  the  disposition,  require 
inrolment,  otherwise  than  by  entry  on  the  court  rolls. 


TlUpea]  of  the 
I  Bankrupt  Act, 
'  I «  Oeo.  4,  e.  16, 
N>.  8ft»  an  far  — 
relstet  to  ettotet 
UU.  but  noi  to 
extend  to  lands  of 
a  banknipt  under 
a  commiislon  or 
flat  itioed  on 
or  before  the  SUt 


XIV.  Bankrupt's  Estate  Tail. 
Partial  Repeal,  6  Oeo.  4,  c.  16. 

55.  After  the  thirty-first  day  of  December,  one  thousand 
eight  hundred  and  thirty-three,  so  much  of  an  act  (6  Geo.  4, 
c.  16),  as  empowers  the  commissioners  named  in  any  coftimis- 
sion  of  bankrupt  issued  against  a  tenant  in  tail  to  make  sale  of 
any  lands,  tenements  and  hereditaments,  situate  either  in  Eng- 
land or  Ireland,  whereof  such  bankrupt  shall  be  seised  of  any 
estate  tail  in  possession^  reversion,  or  remainder,  and  whereof 
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no  reversion  or  remainder  is  in  the  crown,  the  gift  or  provision    8  4-4  WW.  4, 
of  the  crown, shall  be  and  the  same  is  hereby  repealed  :  pro-     g-  74,  s,  55, 
vided  always,  that  such  repeal  shall  not  extend  to  the  lands,  December.  i833, 
whatever  the  tenure  may  be,  of  any  person  adjudged  a  bankrupt  ftS!m«  »cti7 
under  any  commission  of  bankrupt,  or  under  any  fiat  which,  m 
pursuance  of  the  said  act  (6  Geo.  4,  c.  16),  or  of  any  former  act 
concerning  bankrupts,  or  of  an  act  (1  &  2  Will.  4,  c.  66),  hath 
been  or  shall  be  issued  on  or  before  the  thirty- first  day  of  De- 
cember, one  thousand  eieht  hundred  and  thirty-three :  provided 
also,  that  such  repeal  shall  not  have  the  effect  of  reviving  in 
any  respect  the  acts  repealed  by  the  said  act  of  the  sixth  year 
of  the  reign  of  King  George  the  Fourth,  or  any  of  them  (  p). 

(p)  By  12  &  13  Vict.  c.  106,  h.  208,  such  of  the  clauses  of  the  act  3  &  4  Will.  CUoms  in  8  ft  4 
4,  c.  74,  as  are  numbered  respectively  in  the  copies  of  that  act  printed  by  ?^»H!'Ji*  SlL^Ia 
her  Majesty's  printers,  56,  57,  58,  59,  60,  61,  62,  63,  64,  65,  66,  67,  68,  69,  Se  dUpiuion  of 
71,  72,  73,  shall  extend  and  apply  to  proceedings  in  bankruptcy  under  a  eiutet  tail  under 
petition  for  adjudication  of  bankruptcy  as  fully  and  effectually  as  if  those  **J?*]?£?'***' 
clauses  were  re-enacted  in  this  act  and  expressly  extended  to  such  pro-  JJJdSimi  imde?" 
ceedings.  petition  for  a^Ju- 

By  Stat.  6  Geo.  4,  c.  16,  s.  65,  (re-enacting  the  21  Jac.  1,  c.  19,  s.  12,)  dication. 
it  was  enacted,  that  the  commissioners  should,  by  deed  indented  and  in-  Power  of  com- 
rolled,  make  sale,  for  the  benefit  of  the  creditors,  of  any  lands,  tenements  missionen  under 
and  hereditaments,  situate  either  in  England  or  Ireland,  whereof  the  bank-  'onner  bankrupt 
nipt  is  seised  of  any  estate  in  tail  in  possession,  reversion  or  remainder,  and  *°^' 
whereof  no  reversion  or  remainder  was  in  the  crown,  the  gift  or  provision  of 
the  crown ;  and  every  such  deed  should  be  good  against  the  bankrupt,  and 
the  issue  of  his  body,  and  against  all  persons  claiming  under  him  after  he 
became  bankrupt,  and  against  all  persons  whom  the  said  bankrupt,  by  fine, 
common  recovery,  or  any  other  means,  might  cut  off  or  debar  from  any  re- 
mainder, reversion,  or  other  interest  in  or  out  of  any  of  the  said  lands, 
tenements  and  hereditaments. 

Where  a  remainderman  in  tail  became  a  bankrupt,  the  commissioners^ 
could  only  convey  a  base  fee,  and  even  where  a  joint  commTssion  issued 
against  the  tenant  for  life  and  the  tenant  _in  tail  i.n  remainderj^it  was  held  y 
that  the  execution  of  the  power  by  the  commissioners  operated  sej^ar^tely 
on  each  estate,  and  that  when  executed  it  could  not  do  more  than  convey  an 
estate  for  life  and  a  base  fee.  {Jervis  v.  Tayleury  3  B.  &  Aid.  557.)  Where 
there  is  no  custom  of  entailing  lands  in  a  manor  under  a  limitation  to  a  man 
and  the  heirs  of  his  body,  he  takes  a  fee  simple  conditional,  which  might 
have  been  conveyed  during  the  life  of  the  bankrupt  by  the  commissioners 
under  the  provisions  of  the  13  Eliz.  c.  7,  s.  11  ;  and  notwithstanding  his 
death  before  any  such  conveyance,  the  commissioners  might  execute  a  valid 
conveyance  of  such  estate  after  his  death,  pursuant  tostat.  1  Jac.  1,  c.  15,  s. 
17.  (Doe  d.  Spencer  v.  Clark,  5  B.  &  Aid.  458.)  In  that  case  it  was  ob- 
served by  Holroyd,  J.,  that  it  was  unnecessary  to  determine  what  would  be 
the  effect  of  a  bargain  and  sale  executed  by  the  commissioners  after  the 
death  of  the  bankrupt,  in  a  case  where,  during  his  life,  he  had  been  seised 
of  an  estate  tail  But  it  seems,  by  a  recent  case,  {Ex  parte  SomerviUe,  In  re 
Loseombe,  1  Mont.  &  Ayr.  408,)  that  an  estate  tail  passed  by  the  common 
bargain  and  sale,  which  used  to  be  made  to  the  assignees ;  and  that  under 
the  65th  section  of  6  Geo.  4,  c.  16,  the  commissioners  could  convey  an  estate 
tail,  of  which  the  bankrupt  was  seised,  after  his  death,  or  if  not,  that  the 
commissioners  would  be  justified  in  executing  such  a  conveyance,  in  order 
to  have  the  question  settled.  Where  a  trader  sold  an  estate,  and  conveyed 
it  as  tenant  in  fee-simple,  with  the  usual  covenant  for  further  assurance,  and 
became  bankrupt,  and  it  was  afterwards  considered  that  he  was  tenant  in 
tail  only,  it  was  ordered  that  the  commissioner  should  be  at  liberty  to  exe- 
cute a  deed  of  confirmation  to  the  purchaser.  (Ex  parte  Fripp,  1  De  Gex, 
293.) 


Digitized  by 


Google 


376 


/ 


Abolition  of  Fines  and  Recoveries, 


S  ^  4  "WiiL  4,   ^    Where  a  tenant  in  tail,  having  mortgaged  liis  estate,  afterwardt  hecanie 
c.  74y  «.  55.  ^  bankrupt,  it  was  held  that  his  assignees  under  the  commission  took  the 

(estate  discharged  of  the  mortgage.     {Beck  v.   JVeUh^  1   Wils.  276.    See 

SiurgU  V.  Morse,  6  Jur.,  N.  S.  766 ;  28  Beav.  S98  :  2  De  O.,  F.  &  J.  223,  see 
p.  232.  See  anie,  p.  228.)  But  if  the  baiikrupt  had  covenanted  with  the 
mortgagee  for  further  assurance,  a  court  of  equity  wouJci  compel  tlie  assignees 
either  to  redeem  or  to  be  foreclo  e^,  and  execute  proper  conveyances  to  the 
mortgagee.  (7^  v.  Ddului,  8  Br.  C.  C.  595;  Edwards  v.  JppUby,  2  Br. 
C.  C.  652,  n. ;  see  Coote  on  Mortgages,  214 — 222.)  Under  the  6  Geo.  4,  c. 
16,  8.  ^5,  the  equitable  mortgagee  of  a  bankrupt  tenant  in  tail  was  entitled 
to  have  his  lien  made  good  as  against  the  fee  simple  of  the  premises  of 
which  the  bankrupt  was  seised  in  tail.  {Ex  parte  Wise^  1  Mont.  &  M.  65.) 
The  Stat.  6  Gea  4,  c  16,  s.  70,  did  not  enable  the  assignees  of  a  bankrupt 
mortgagor  to  revest  the  legal  estate  in  themselves  by  tender  or  payment  to 
the  mortgagee  after  the  day  on  which,  by  the  deed,  the  mortgage  becomes 
absolute  in  default  of  payment ;  though  a  tender  or  payment  be^re  the  day 
will,  under  that  section,  vest  the  legal  estate  in  them.  ( Dunn  v.  Mastey,  6 
Ad.  &  El.  479 ;  1  Nev.  &  P.  578.)  Where  a  legal  mortgage  was  executed 
bv  the  bankrupt  in  pursuance  of  a  previous  equitable  mortgage,  but  not  till 
after  the  mortgagee  had  notice  of  the  act  of  bankruptcy,  and  was  conse- 
quently  an  unavailable  security :  it  was  held,  that  it  did  not  operate  as  a 
merger  of  the  equitable  mortgage,  and  that  the  pany  was  entitled  to  the 
usual  order  as  equitable  mortgagee.  {Ex  parte  Harvey,  re  Emery,  3  Dea. 
547 ;  4  Dea.  52 ;  see  Ex  parte  Haines,  Re  Bameli,  4  Dea.  20.)  Although 
an  equiuble  mortgagee  gives  notice  to  the  tenant  to  pay  him  the  rent,  he 
does  not  thereby  entitle  himself  to  the  rent  accruing  before  the  order  for 
sale.  {Ex  parte  Scott,  Re  Pearson ;  Ex  parte  hurrell.  Re  Norman,  3  Dea.  76 ; 
Ex  parte  Somerville,  3  Dea.  8e  Ch.  668  ;  1  Mont.  &  A.  408.)  Where  the  de- 
posit was  of  deeds  conveying  an  equity  of  redemption  of  premises  in  fee,  of 
which  the  party  subsequently  paid  off  the  mortgage,  it  was  held  that  the 
creditor  was  entitled  to  the  full  benefit  of  the  security  so  exonerated ;  so  also 
of  shares  in  estates  at  the  time  of  the  deposit  undivided,  but  for  the  equality 
•  of  partition  of  which  the  bankrupt  had  subsequently  paid  a  consideration, 
and  acquired  the  entirety  of  a  portion.  {Ex  parte  Bisdee,  1  Mont,  D.  &  D. 
333.) 

Where  the  mortgage  deed  contained  a  covenant  not  to  call  in  the  mort< 
gage  money  for  five  years,  if  the  interest  was  paid  regularly,  it  was  held 
that,  on  the  bankruptcy  of  the  mortgagor,  the  mortgagee  claiming  to  prove 
was  entitled  to  the  usual  order  of  sale.  {Ex  parte  Bignold,  8  Dea.  151 ;  3 
Mont  &  A.  447  ;  see  Ex  parte  Jones,  4  Dea.  750.) 


Actual  Tenant  in  Tail. 
ThteemmiK  06.  Any  Commissioner  acting  in  the  execution  of  any  fiat 

a^fM^d^Mi  ^^^^^  ^^^  ^^^  thirty-first  day  of  December,  one  thousand 
tenant  te  tall  eight  hundred  and  thirty-three,  shall  be  issued  in  pursuance  of 
l!IJ?!lfiw  tS!*^'  ^^®  ^^^  ^^^  (1  &  2  Will.  4,  c.  56)y  under  which  any  person 
siAtofDceembtr,  shall  be  adjudged  a  bankrupt  who  at  the  time  of  issuing  such 
du^woflhs**'  fi*^  ^^  at  any  time  afterwards,  before  he  shall  have  obtained  his 
certificate,  shall  be  an  actual  tenant  in  tail  of  lands  of  any 
tenure,  shall  by  deed  dispose  of  such  lands  to  a  purchaser  for 
valuable  consideration,  for  the  benefit  of  the  creditors  of  such 
actual  tenant  in  tail,  and  shall  create  by  any  such  disposition  as 
large  an  estate  in  the  lands  disposed  of  as  the  actual  tenant  in 
tail,  if  he  had  not  become  bankrupt,  could  have  done  under 
this  act  at  the  time  of  such  disposition :  proTided  always,  that 


dispose 
lands  of  the 
bankrupt  to  a 
puTcbater. 
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if  at  the  time  of  the  disposition  of  such  lands,  or  any  of  them,   8  f  4  Will  4, 

by  such  commissioner  as  aforesaid,  there  shall  be  a  protector  of     <?»  74,  m,  56. 

the  settlement  by  which  the  estate  of  such  actual  tenant  in  tail 

in  the  lands  disposed  of  by  such  commissioner  was  created,  and 

the  consent  of  such  protector  would  have  been  requisite  to  have 

enabled  the  actual  tenant  in  tail,  if  he  had  not  become  bankrupt, 

to  have  disposed  of  such  lands  to  the  full  extent  to  which,  if 

there  had  been  no  such  protector,  he  could  under  this  act  have 

disposed  of  the  same,  ana  such  protector  shall  not  consent  to  the 

disposition,  then  and  in  such  case  the  estate  created  in  such 

lands,  or  any  of  them,  by  the  disposition  of  such  commissioner, 

shall  be  as  larj^e  an  estate  as  the  actual  tenant  in  tail,  if  he  had 

not  become  bankrupt,  could  at  the  time  of  such  disposition  have 

created  under  this  act  in  such  lands  without  the  consent  of  the 

protector. 

Life  Estate  in  Remainder  of  Non-Trader. 

By  the  Bankruptcy  Act,  1861,  where,  under  any  settlement  Life  eiute  in  w- . 
or  will,  a  bankrupt  non-trader  shall  be  entitled  to  a  life  estate  "^*^*«'*«' 
in  remainder,  expectant  upon  the  death  or  deaths  of  any  pre- 
vious tenant  or  tenants  for  life,  witli  any  remainder  over  to  the 
bankrupt's  issue,  or  the  heirs  of  his  body,  or  any  of  them,  as 
purchasers,  the  life  estate  of  such  bankrupt  non-trader  shall  not 
be  sold  before  it  falls  into  possession,  without  an  express  direc- 
tion of  the  court.    (24  &  25  Vict.  c.  1 34,  s.  115.) 


Base  Fee, 

57.  Any  commissioner  acting  in  the  execution  of  any  such  commUsioner  in 
fiat  as  aforesaid,  under  which  any  person  shall  be  adjudged  a  «a»«of«tenani 


tail  entitled  to 


bankrupt,  who  at  the  time  of  issuing  such  fiat,  or  at  any  time  a  bate  fee  becom- 
afterwards  before  he  shall  have  obtained  his  certificate,  shall  be  S^tbSe^'Kfni*"' 
a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  no  protector,  by 
shall  by  deed  dispose  of  such  lands  to  a  purchaser  for  valuable  of^e*iand?of 
consideration,  for  the  benefit  of  the  creditors  of  the  person  so  the  bankrupt  to » 
entitled  as  aforesaid,  provided  at  the  time  of  the  disposition  ^^^    "' 
there  be  no  protector  of  the  settlement  by  which  the  estate  tail 
converted  into  the  base  fee  was  created ;  and  by  such  disposition 
the  base  fee  shall  be  enlarged  into  as  large  an  estate  as  the  same 
conld  at  the  time  of  such  disposition  have  been  enlarged  into 
under  this  act  by  the  person  so  entitled  if  he  had  not  become 
bankrupt. 

Consent  of  Protector* 
68.  The  commissioner  acting  in  the  execution  of  any  such  ai  to  the  content 
fiat  as  aforesaid  under  which  a  person  being,  or  before  obtain-  ?„  caae'^ofbMlk- 
ing  the  certificate  becoming,  an  actual  tenant  in  tail  of  lands  of  ruptcy. 
any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of 
any  tenure,  shall  be  adjudged  a  bankrupt,  shall,  if  there  shal^ 
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3  4*  4  Witt.  4,  be  a  protector  of  the  settlement  by  which  the  estate  tail  of  such 
c.  74,  i.  58.  actoal  tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee 
(as  the  case  may  be),  was  created,  stand  in  the  place  of  such 
actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  so 
far  as  regards  the  consent  of  such  protector ;  and  the  dispo- 
sition of  such  lands,  or  any  of  them,  by  such  commissioner  as 
aforesaid,  if  made  with  the  consent  of  such  protector,  shall, 
whether  such  commissioner  may  have  made  under  this  act  a 
prior  disposition  of  the  same  lands  without  the  consent  of  such 
protector  of  not,  or  whether  a  prior  sale  or  conveyance  of  the 
same  lands  shall  have  been  made  or  not,  under  the  said  acts  of 
the  sixth  year  of  Kine  George  the  Fourth,  and  the  first  and 
second  years  of  King  William  the  Fourth,  or  either  of  them,  or 
any  acts  hereafter  to  be  passed  concerning  bankrupts,  have  the 
same  effect  as  such  disposition  would  have  had  if  such  actual 
tenant  in  tail,  or  tenant  in  tail  so  entitled  as  aforesaid,  had  not 
become  bankrupt,  and  such  disposition  had  been  made  by  him 
under  this  act  with  the  consent  of  such  protector ;  and  all  the 
previous  clauses  in  this  act,  in  regard  to  the  consent  of  the  pro- 
tector to  the  disposition  of  a  tenant  in  tail  of  lands  not  held  by 
copy  of  court  roll,  and  in  regard  to  the  time  and  manner  of 
giving  such  consent,  and  in  regard  to  the  inrolment  of  the  deed 
of  consent,  where  such  deed  shall  be  distinct  from  the  assurance 
by  which  the  difiposition  of  the  commissioner  shall  be  effected, 
shall,  except  so  far  as  the  same  may  be  varied  by  the  clause  next 
hereinafter  contained,  apply  to  every  consent  that  may  be  given 
by  virtue  of  this  present  clause. 

Inrolment f  ^c.  of  Deeds  of  Disposition  and  Consent. 

•A«*«^«^w>^-  59.  Every  deed  by  which  any  commissioner  acting  in  the 
™?he  deed^r*^  cxecutiou  of  any  such  fiat  as  aroresaid  shall,  under  this  act, 
SSJoidtandL  dispose  of  lands  not  held  by  copy  of  court  roll,  shall  be  void 
and  the  entnr  on  unless  ifiroUcd  in  his  Majesty's  High  Court  of  Chancery  witliin 
the  2«?of  d*^'  ^i*  calendar  months  after  the  execution  thereof;  and  every  deed 
porttioB  of  cojnr.  by  which  any  commissioner  acting  in  the  execution  of  any  such 
ofM»deed"  ^^^  ^  aforesaid  shall,  under  this  act,  dispose  of  lands  held  by 
wKumtiU  copy  of  court  roll,  shall  be  entered  on  the  court  rolls  of  the 

manor  of  which  the  lands  may  be  parcel ;  and  if  there  shall  be 
a  protector  who  shall  consent  to  tne  disposition  of  such  lands 
held  by  copv  of  court  roll,  and  he  shall  give  his  consent  by  a 
distinct  deed,  the  consent  shall  be  void,  unless  the  deed  of  con- 
sent be  executed  by  the  protector  either  on  or  at  any  time  before 
the  day  on  which  the  deed  of  disposition  shall  be  executed  by 
the  commissioner;  and  such  deed  of  consent  shall  be  entered  on 
the  court  rolls ;  and  it  shall  be  imperative  on  the  lord  of  every 
manor  of  which  any  lands  disposed  of  under  this  act  by  any 
such  commissioner  as  aforesaid  may  be  parcel,  or  the  steward  of 
such  lord,  or  the  deputy  of  such  steward,  to  enter  on  the  court 
rolls  of  the  manor  every  deed  required  bv  this  present  clause  to 
be  entered  on  the  court  rolls,  and  he  shall  indorse  on  ei&rj  deed 
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so  entered  a  meroorandum,  signed  by  him,  testifying  the  entry   8^4  mil,  4, 
of  the  same  on  the  court  rolls.  c  74,  s.  59. 

Enlargement  of  Base  Fees. 

60.  If  any  commissioner  acting  in  the  execution  of  any  such  SuhMquent  en- 
fiat  as  aforesaid  shall,  under  this  act,  dispose  of  any  lands  of  JS^ld  b?*** 
any  tenure,  of  which  the  bankrupt  shall  be  actual  tenant  in  tail,  tbe  dispotition  of 
and  in  consequence  of  there  being  a  protector  of  the  settlement  **»*«<>°*™*«»*«°"- 
by  which  the  estate  of  such  actual  tenant  in  tail  was  created 

and  of  his  not  giving  his  consent,  only  a  base  fee  shall  by  such 
disposition  be  created  in  such  lands,  and  if  at  any  time  after- 
wards during  the  continuance  of  the  base  fee  there  shall  cease 
to  be  a  protector  of  such  settlement,  then  and  in  such  case,  and 
immediately  thereupon,  such  base  fee  shall  be  enlarged  into  the 
same  estate  into  which  the  same  could  have  been  enlarged  under 
this  act,  if  at  the  time  of  the  disposition  by  such  commissioner 
as  aforesaid  there  had  been  no  such  protector. 

Enlargement  of  Base  Fees  subsequent  to  Conveyance* 

61.  If  a  tenant  in  tail  entitled  to  a  base  fee  in  lands  of  any  BnUrgement  of 
tenure  shall  be  adjudged  a  bankrupt  at  the  time  when  there  5uwitTo*thJ*Se 
shall  be  a  protector  of  the  settlement  by  which  the  estate  tail  orconveywiceof 
converted  mto  the  base  fee  was  created,  and  if  such  lands  shall  theBMkrupt" 
be  sold  or  conveyed  under  the  said  acts  of  the  sixth  year  of  ^'•* 

King  George  the  Fourth,  and  the  first  and  second  years  of 
King  William  the  Fourth,  or  either  of  them,  or  any  other  acts 
hereafter  to  be  passed  concerning  bankrupts,  and  if  at  any  time 
afterwards  during  the  continuance  of  the  base  fee  in  such  lands 
there  shall  cease  to  be  a  protector  of  such  settlement,  then  and 
in  such  case,  and  immediately  thereupon,  the  base  fee  in  such 
lands  shall  be  enlarged  into  the  same  estate  into  which  the  same 
could  have  been  enlarged  under  this  act,  if  at  the  time  of  the 
adjudication  of  such  bankruptcy  there  had  been  no  such  pro- 
tector, and  the  commissioner  acting  in  the  execution  of  the  fiat 
under  which  the  tenant  in  tail  so  entitled  shall  have  been  ad- 
judged a  bankrupt  had  disposed  of  such  lands  under  this  act. 

Confirmation  of  voidable  Estates. 

62.  Provided  always,  and  be  it  further  enacted,  that  where  A  voidable  ertate 
an  actual  tenant  in  tail  of  lands  of  any  tenure,  or  a  tenant  SflTSurehiiwby 


in  tail  entitled  to  a  base  fee  in  lands  of  any  tenure,  shall  have  {?JKP{!i*®"f°* 
already  created  or  shall  hereafter  create  in  such  lands,  or  any  of  bant  °"*  "* 
them,  a  voidable  estate  in  favour  of  a  purchaser  for  valuable  **"f.^^ .     v 

.«         .  .  .  •  .     r   ..  ...         entUleo  to  a  bate 


already  created  or  shall  hereafter  create  in  such  lands,  or  any  of  bankrupt,°or  by  1 
them,  a  voidable  estate  in  favour  of  a  purchaser  for  valuable  Ji"5Sj/"o^"bi 
consideration,  and  such  actual  tenant  in  tail,  or  tenant  in  tail  so  fee  becoming 
entitled  as  aforesaid,  shall  be  adjudged  a  bankrupt  under  any  SSl^'by  thl!dis- 
such  fiat  as  aforesaid,  and  the  commissioner  acting  in  the  exe-  position  of  the 
cution  of  such  fiat  shall  make  any  disposition  under  this  act  of  V^!^^l^S!^m^ 
the  lands  in  which  such  voidable  estate  shall  be  created,  or  Jeing  iucii  with 
any  of  them,  then  and  in  such  case,  if  there  shall  be  no  pro-  theraoMaiVto^ 
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be  a  protector ; 
but  not  against  a 
purchaaer  with- 
out notice. 


8  f  4  mn.  4,  tector  of  the  settlement  by  which  the  estate  tail  of  the  actual 
e.  74,  *.  62.  tenant  in  tail,  or  the  estate  tail  converted  into  a  base  fee,  as  the 
case  may  be,  was  created,  or  being  such  protector  he  shall 
consent  to  the  disposition  by  such  commissioner  as  aforesaid, 
whether  such  commissioner  may  have  made  under  this  act  a 
previous  disposition  of  such  lands  or  not,  or  whether  a  prior 
sale  or  conveyance  of  the  same  lands  shall  have  been  made  or 
not  under  the  said  acts  of  the  sixth  year  of  King  Greorge  the 
Fourth  and  the  first  and  second  years  of  Ring  William  the 
Fourth,  or  either  of  them,  or  any  other  acts  hereafter  to  be 
passed  concerning  bankrupts,  the  disposition  by  such  com- 
missioner shall  have  the  effect  of  confirming  such  voidable 
estate  in  the  lands  thereby  disposed  of  to  its  full  extent  as 
against  all  persons  except  those  whose  rights  are  saved  by  this 
act ;  and  it  at  the  time  of  the  disposition  by  such  commissioner, 
in  the  case  of  an  actual  tenant  in  tail,  there  shall  be  a  protector, 
and  such  protector  shall  not  consent  to  the  disposition  by  such 
commissioner,  and  such  actual  tenant  in  tail,  if  he  had  not  been 
adjudged  a  bankrupt,  would  not  without  such  consent  have 
been  capable  under  this  act  of  confirming  the  voidable  estate 
to  its  full  extent,  then  and  in  such  case  such  disposition  shall 
have  the  effect  of  confirming  such  voidable  estate  so  far  as  such 
actual  tenant  in  tail,  if  he  had  not  been  adjudged  a  bankrupt, 
could  at  the  time  of  such  disposition  have  been  capable  unaer 
this  act  of  confirming  the  same  without  such  consent ;  and  if 
at  any  time  after  the  disposition  of  such  lands  by  such  commis- 
sioner, and  while  only  a  base  fee  shall  be  subsisting  in  such 
lands,  there  shall  cease  to  be  a  protector  of  such  settlement,  and 
such  protector  shall  not  have  consented  to  the  disposition  by 
such  commissioner,  then  and  in  such  case  such  voidable  estate, 
so  far  as  the  same  may  not  have  been  previouslv  confirmed, 
shall  be  confirmed  to  its  full  extent  as  against  all  persons  ex- 
cept those  whose  rights  are  saved  by  this  act:  proviaed  always, 
that  if'the  disposition  by  any  such  commissioner  as  aforesaid 
shall  be  made  to  a  purchaser  for  valuable  consideration,  who 
shall  not  have  express  notice  of  the  voidable  estate,  then  and 
in  such  case  the  voidable  estate  shall  not  be  confirmed  against 
such  purchaser  and  the  persons  claiming  under  him. 


Avoidance  of  Acts  of  Bankrupt. 

Acta  or  a  bank-  63.  All  acts  and  deeds  done  and  executed  by  a  tenant  in 
taiS^voiT**  *5iit  *^^^  ^^  lands  of  any  tenure,  who  shall  be  adjudged  a  bankrupt 
any  di»podtion  Under  any  such  fiat  as  aforesaid,  and  which  shall  affect  such 
Sw  comndi^' '^^  lands,  or  any  of  them,  and  which,  if  he  had  been  seised  of  or 
iioner.  entitled  to  such  lands  in  fee  simple  absolute,  would  have  been 

void  against  the  assignees  of  the  bankrupt's  estate,  and  all 
persons  claiming  under  them,  shall  be  void  against  any  disposi- 
tion which  may  be  made  of  such  lands  under  this  act  by  such 
commissioner  as  aforesaid. 
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Powers  of  Bankrupts  reset^ved,  where.  c.  74,  *.  64. 

64.    Provided  always,   and    be  it  further   enacted,    that,  subject  to  the 
subject  and  without  prejudice  to   the   powers  of  disposition  JJJ'^'JiiJ."  ^ 
given  by  this  act  to  the  commissioner  acting  in  the  execution  of  iioner.andtothe 
any  such  fiat  as  aforesaid  under  which  a  person  being,  or  before  SSmeS*!** 
obtaining  his  certificate  becoming,  an  actual  tenant  in  tail  of  banfrupt'tenant 
lands  of  any  tenure,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  hi/^we«*o?S^ 
lands  of  any  tenure,  shall  be  adjudged  a  bankrupt,  and  also  posmon. 
subject  and  without  prejudice  to  the  estate  in  such  lands  which 
may  be  vested  in  the  assignees  of  the  bankrupt's  estate  and  also 
subject  and  without  prejudice  to  the  rights  of  all  persons  claim- 
ing under  the  said  assignees  in  respect  of  such  lands  or  any  of 
them,  such  actual  tenant  in  tail,  or  tenant  in  tail  so  entitled  as 
aforesaid,  shall  have  the  same  powers  of  disposition  under  this 
act  in  regard  to  such  lands  as  he  would  have  bad  if  he  had  not 
become  bankrupt. 

A.,  in  November,  1841,  mortgaged  estates  of  which  he  was  tenant  in  tail 
in  remainder,  and  the  indenture,  which  was  not  enrolled,  contained  the 
usual  covenant  for  further  assurance.  In  September,  1842,  A.  was  adjudi- 
cated a  bankrupt,  and  subsequently  received  his  certificate.  In  July,  1855, 
an  order  was  made  which  declared  that  A.  was  entitled  to  two  parts  of  the 
estates  in  S.,  and  that  ihey  were  comprised  in  the  mortgage  deed.  A  dis- 
entailing assurance  was  in  February,  1856,  tendered  by  the  mortgagee  to 
A.  for  execution,  but  he  refused  to  execute  it;  and  thereupon  a  bill  was 
filed  against  A.  and  his  assignees  in  bankruptcy,  praying  that  it  might  be 
decreed  pursuant  to  his  covenant  for  further  assurance,  to  execute  and  de- 
liver to  the  plaintiff  a  proper  disentailing  assurance  of  all  the  hereditaments 
in  S.,  to  which  he  was  entitled  for  an  estate  in  tail  male.  A  demurrer  to 
the  bill  by  A.  was  allowed,  and  the  bill  was  subsequently  dismissed.  {Davis 
V.  ToUemache,  2  Jur.,  N.  S.  1181.)  It  seems  that,  unless  there  be  words 
in  a  conveyance  to  show  it  was  intended  that  the  covenant  for  further 
assurance  should  extend  to  enlarging  the  estate  conveyed,  and  to  barring 
an  interest  in  other  persons  than  the  grantor,  the  court  will  not  resort  to  its 
extraordinary  jurisdiction  for  specific  performance  to  compel  the  grantor  to 
execute  an  as'^urance  of  a  kind  that  was  not  contemplated  when  the  grant 
was  made,  {lb.)  Stuart,  V.  C,  said,  **  what  the  intention  of  the  legislature 
was  in  passing  this  particular  clause  I  cannot  exactly  define,  but  it  is  per- 
fectly plain  that  it  reserved  to  the  bankrupt,  from  the  operation  of  the 
bankrupt  laws,  an  extraordinary  power  which,  but  for  this  clause,  he  could 
not  have  had.  In  case  the  deed  had  contained  a  specific  covenant  for 
barring  the  entail,  he  was  by  no  means  prepared  to  say  that  upon  the  con- 
struction of  this  section  it  is  not  possible  that  at  law  the  bankrupt  might 
have  been  liable  for  damages  for  non-execution  of  that  covenant  But  his 
impression  was  that  the  right  to  recover  upon  a  covenant  expressly  to  exe- 
cute a  disentailing  deed,  and  a  right  to  recover  damages  for  the  non-execu- 
tion of  a  disentailing  deed,  such  non-execution  being  averred  as  a  breach 
of  the  covenant  for  further  assurance,  are  entirely  di&rent  things."  {Davis 
T.  TolUmache,  lb.  1185.) 


Disposition  where  Bankrupt  is  dead. 
65.  Any  disposition  under  this  act  of  lands  of  any  tenure  The  difposition 
by  any  commissioner  acting  in  the  execution  of  any  such  fiat  Soier  ofThe^ 
as  aforesaid  under  which  a  person  being,  or  before  obtaining  undsofabank* 
his  certificate  becoming,  an  actual  tenant  in  tail  of  such  lands,  uS'«h(3T,"t*th« 


Digiti 


iz*ed  by  Google 


382 


Abolition  of  Fines  and  Recoveries. 


operation  m  if 
h«  were  alive. 


34-4  mn.  4,  or  a  tenant  in  tail  entitled  to  a  base  fee  in  such  lands,  shall  be 
^.74,  *.  65^  adjudged  a  bankrupt,  shall,  although  the  bankrupt  be  dead  at 
bankrupt  be  the  time  of  the  disposition,  be  in  the  following  cases  as  valid 
2Slih?retom*en.  ^^^  effectual  as  the  same  would  have  been,  and  have  the  same 
tkmed  the  lame  operation  Under  this  act  as  the  same  would  have  had,  if  the 
bankrupt  were  alive ;  (that  is  to  say,)  in  case  at  the  time  of  the 
bankrupt's  decease  there  shall  be  no  protector  of  the  settlement 
by  which  the  estate  tail  of  the  actual  tenant  in  tail,  or  the  estate 
tail  converted  into  a  base  fee,  as  the  case  may  be,  was  created ; 
or  in  case  the  bankrupt  had  been  an  actual  tenant  in  tail  of  such 
lands,  and  there  shall  at  the  time  of  the  disposition  be  any 
issue  inheritable  to  the  estate  tail  of  the  bankrupt  in  such  lands, 
and  either  no  protector  of  the  settlement  by  which  the  estate 
tail  was  created,  or  a  protector  of  such  settlement  who,  in  the 
manner  required  by  this  act,  shall  consent  to  the  disposition,  or 
a  protector  of  such  settlement  who  shall  not  consent  to  the 
disposition ;  or  in  case  the  bankrupt  had  been  a  tenant  in  tail 
entitled  to  a  base  fee  in  such  lands,  and  there  shall  at  the  time 
of  the  disposition  be  any  bsue  who  if  the  base  fee  had  not  been 
created  would  have  been  actual  tenant  in  tail  of  such  lands, 
and  either  no  protector  of  the  settlement  by  which  the  estate 
tail  converted  into  a  base  fee  was  created,  or  a  protector  of  such 
settlement  who,  in  the  manner  required  by  this  act,  shall  con- 
sent to  the  disposition. 


RTery  dlspotttton 
by  the  commii- 
•ioner  of  copyhold 
land!  where  the 
estate  shall  not 
be  equiuble,  to 
have  the  same 
operation  as  a 
surrender;  and 
the  person  to 
whom  such  land 
shall  have  been 
disposed  of  may 
claim  to  be  ad- 
mitted on  paying 
the  fines,  ftc. 


Disposition  of  Copyholds, 
66.  Every  disposition  which  under  this  act  may  be  made 
by  any  commissioner  acting  in  the  execution  of  an^  such  fiat  as 
aforesaid  of  lands  held  by  copy  of  court  roll  shall,  in  every  case 
in  which  the  estate  of  the  bankrupt  in  such  lands  shall  not  be 
merelv  an  estate  in  equity,  operate  in  the  same  manner  as  if 
such  lands  had,  for  the  same  estate  which  shall  have  been  ac- 
quired by  the  disposition  by  such  commissioner  as  aforesaid, 
been  duly  surrendered  into  the  hands  of  the  lord  of  the  manor 
of  which  they  may  be  parcel,  to  the  use  of  the  person  to  whom 
the  same  shall  have  been  disposed  of  by  such  commissioner; 
and  the  person  to  whom  the  lands  shall  have  been  so  disposed 
of  by  such  commissioner  may  claim  to  be  admitted  tenant  of 
such  lands,  to  hold  the  same  by  the  ancient  rents,  customs  and 
services,  in  the  same  manner  as  if  such  lands  had  been  duly 
surrendered  to  his  use  into  the  hands  of  the  lord  of  the  manor 
of  which  such  lands  may  be  parcel,  and  shall,  upon  being  ad- 
mitted tenant  of  such  lands,  to  hold  the  same  as  aforesaid,  pay 
the  fines,  fees,  and  other  dues  which  could  have  been  lawfully 
demanded  upon  such  admittance  if  such  lands  had,  for  the  same 
estate  which  shall  have  been  acquired  by  the  disposition  by  such 
commissioner  as  aforesaid,  passed  by  surrender  into  the  hands 
of  the  lord,  to  the  use  of  the  person  so  admitted. 


As  to  copyholds 
and  customary 
lands  of  bank*  ' 
rupu 


By  24  &  25  Vict,  c  134,  s.  114,  the  Court  of  Bankruptcy  shall  have  power  ; 
to  dispose  for  the  benefit  of  the  creditors  of  any  estate  or  interest,  at  law  or 
in  equity,  which  at  adjudication  or  afterwards  before  order  of  discharge  a 
bankrupt  has  in  any  copyhold  or  customary  land,  and  to  make  an  order 
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vesting  the  land  or  such  estate  or  interest  as  the  bankrupt  has  therein,  in  8  4*  4  WilL  4, 

such  person  and  in  such  manner  as  the  court  shall  direct.    (See  12  &  13  c.  74,  «.  6^. 

Vict  c.  106,  s.  210.)  


Merits,  Covenants,  and  Conditions. 
67.  The  rents  and  profits  of  any  lands  of  which  any  com-  Atiigneei  to  i«- 
missioner  acting  in  the  execution  of  any  such  fiat  as  afore-  S^Ji  of"a  i»ni>* 
said  hath  power  to  make  disposition  under  this  act  shall  in  the  nipt  of  which 
meantime  and  until  such  disposition  shall  be  made,  or  until  it  hM^jS.™*?©**"" 
shall  be  ascertained  that  such  disposition  shall  not  be  required  make  dUposUion, 
for  the  benefit  of  the  creditors  of  the  person  adjudged  bankrupt  SSveSinti  Mlf 
under  the  fiat,  be  received  by  the  assignees  of  the  estate  of  the  JJJg^iJn'®  ^Thi* 
bankrupt,  for  the  benefit  of  his  creditors;  and  the  assignees  SauStoappiy 
may  proceed  by  action  of  debt  for  the  recovery  of  such  rents  iJndl,*but  m\*o 
and  profits,  or  may  distrain  for  the  same  upon  the  lands  sub-  other  lands  only 
ject  to  the  payment  thereof,  and  in  case  any  action  of  trespass  ^imuSoie? 
shall  be  brought  for  taking  any  such  distress  may  plead  thereto  ^y  ditpose  of 
the  general  issue,  and  give  this  act  or  other  special  matter  in  nipi'i  death. 
evidence,  and  also,  in  case  any  such  distress  shall  be  replevied, 
shall  have  ooweT  to  avow  or  make  cognizance  generally  in  such 
manner  ana  form  as  any  landlord  may  now  do  by  virtue  of  the 
statute  11  Geo.  2,  c.  19,  or  by  any  other  law  or  statute  now  in 
force  or  hereafter  to  be  made  for  the  more  effectually  recovering 
of  rent  in  arrear;  and  such  assignees  and  their  bailiffs,  agents, 
and  servants,  shall  also  have  aU  such  and  the  same  remedies, 
powers,  privileges,  and  advantages  of  pleading,  avowing,  and 
making  cognizance,  and  be  entitled  to  the  same  costs   and 
damages,  and  the  same  remedies  for  the  recovery  thereof,  as 
landlords,  their  bailiffs,  agents,  and  servants,  are  now  or  here- 
after may  be  by  law  entit^  to  have  when  rent  is  in  arrear ; 
and  such  assignees  shall  also  have  the  same  power  and  authority 
of  enforcing  the  observance  of  all  covenants,  conditions  and 
agreements  in  respect  of  the  lands  of  which  sucli  commissioner 
as  aforesaid  hath  the  power  of  disposition  under  this  act,  and 
in  respect  of  the  rents  and  profits  thereof,  and  of  entry  into  and 
upon  the  same  lands  for  the  non-observance  of  any  such  cove- 
nant, condition,  and  agreement,  and  of  expelling  and  amoving 
therefrom  the  tenants  or  other  occupiers  thereof,  and  thereby 
determining  and  putting  an  end  to  the  estate  of  the  persons  who 
shall  not  have  observed  such  covenants,  conditions,  and  agree- 
ments, as  the  bankrupt  would  have  had  in  case  he  had  not  been 
adjudged  a  bankrupt :  provided  always,  that  this  clause  shall 
apply  to  all  lands  held  by  copy  of  court  roll,  but  shall  only 
apply  to  those  lands  of  any  other  tenure  which  any  commis- 
sioner acting  in  the  execution  of  any  such  fiat  as  aforesaid  mav 
have  power  to  dispose  of  under  this  act  after  the  bankrupt  s 


Previous  Clauses  as  to  Bankrupts  to  apply  to  Ireland. 
68.  All  the  provisions  in  this  act  contained  for  the  benefit  of  AiitheproTisioni 
the  creditors  of  persons  who  under  such  fiats  as  aforesaid  shall  roglu^  to  bank- 
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c.  74,  t,  68. 

ropU  shall  apply 
to  their  lands  in 
Ireland. 


ProTtstons  of  the 
Irish  act  at  to 
bankrupts  apply 
to  their  lands  in 
England. 


Abolition  of  Fines  and  Recoveries, 

be  adjudged  bankrupts  after  ibe  tbirty-first  day  of  December, 
one  thousand  eight  hundred  and  thirty-three^  and  for  the  con- 
firmation in  consequence  of  bankruptcy  of  voidable  estates 
created  by  them,  shall  extend  and  apply  to  the  lands  of  any 
tenure  in  Ireland  of  such  persons  as  fully  and  effectually  as  if 
this  act  had  throughout  extended  to  lands  of  any  tenure  in  Ire- 
land ;  saving  always  the  rights  of  the  King's  most  excellent 
Majesty,  his  heirs  and  successors,  to  any  reversion  or  remainder 
in  the  crown  in  lands  in  Ireland  {q). 

(9) -Sections  48,  49,  50,  51.  52,  53,  54,  55,  56,  57,  58  and  59  of  the 
4  &  5  Will.  4,  c.  92,  as  to  bankrupts'  lands  in  Ireland,  with  the  omission  of 
copyholds,  agree  in  substance  and  efTect  with  sects.  65, 56,  57, 58,  59,  60,  61» 
62,  63.  64,  65  and  67  of  the  3  &  4  Will.  4,  c.  74.  By  the  4  &  5  Will.  4, 
c.  92,  s.  60,  it  is  enacted,  that  all  the  provisions  in  that  act  contained  for 
the  benefit  of  the  creditors  of  persons  who,  under  such  commissions  as  afore- 
said, (i.  e.  itsutd  under  Irith  ttaU  11  if  12  Geo,  8,  e,  8,)  shall  be  adjudged 
bankrupts  after  the  31st  October,  1834,  and  for  the  confirmation  in  conse- 
quence of  bankruptcy  of  voidable  estates  created  by  them,  shall  extend  and 
apply  to  the  lands  of  any  tenure  in  England  of  such  persons,  as  fully  and 
effectually  as  if  the  act  had  throughout  extended  to  land  of  any  tenure  in 
England. 


Inrolment  of  Deeds  in  Ireland, 
Deeds  relating  to       69.  Provided  always^  and  be  it  further  enacted,  that  in  all 
banknipti'*in  Ire-  ca^^  of  bankruptcy,  cvery  deed  of  disposition  under  this  act  of 
i*"*h  c  *""f ***  '*^"^  ^^  Ireland  by  any  commissioner  acting  in  the  execution 
Chancery  Uiera.     o£  any  such  fiat  as  aforesaid,  and  also  every  deed  by  which  the 

Crotector  of  a  settlement  of  lands  in  Ireland  shall  consent,  shall 
e  inrolled  in  his  Majesty *s  High  Court  of  Chancery  in  Ireland 
within  six  calendar  months  after  the  execution  thereof,  and  not 
in  his  Majesty's  High  Court  of  Chancery  in  England  (r). 
I>eedi  relating  to  (r)  The  61st  section  of  the  Irish  stat  4  &  5  Will.  4,  c.  92,  provides,  that 
ln£nffS!od\'o  be  '"  cases  of  bankruptcy  every  deed  of  disposition  under  that  act  of  lands 
inroUmi  In  Couit  i"  England,  by  any  commissioner  acting  in  the  execution  of  any  such  com* 
of  Chancery  mission  as  aforesaid,  and  also  every  deed  by  which  the  protector  of  a  tettle- 

^^*^'  ment  of  lands  in  England  shall  consent,  shall  be  inrolled  in  his  Majesty's 

High  Court  of  Chancery  in  England  within  six  calendar  months  after  the 
execution  thereof,  and  not  in  his  Migesty's  High  Court  of  Chancery  in 
Ireland. 


XV.  Money  to  be  laid  out  in  Lands  to  bb  Entailed. 
Repeal  of  Stat.  7  Geo,  4,  c.  45. 
Repeal  of  lAe  70,  After  the  thirtjr-first  day  of  December,  one  tboosand 

TisUxJ^^'uto  eight  hundred  and  thirty-three,  an  act  (7  Geo.  4,  c.  45),  shall 
''"ced^be?  *^°*"  ^®  *"^  *^^  samc  is  hereby  repealed,  except  as  to  such  proceed* 
itt  January,  ings  Under  the  act  hereby  repealed  as  shall  have  been  commenced 
''**•  before  the  first  day  of  January,  one  thousand  eight  hundred 

and  thirty-four,  and  which  may  be  continued  under  the  autho- 
rity and  according  to  the  provisions  of  the  act  hereby  repealed : 
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provided  always,  that  the  act  (39  &  40  Geo.  3,  c.  56)  repealed   3  4-4  w^'/.  4, 
oy  the  said  act  of  the  seventh  year  of  the  reign  of  his  late  Ma-     g-  7^»  f*  70. 
jesty  King  George  the  Fourth  shall  not  be  revived  (<).  m  &  40  oeo.  3, 

(0  Money  directed  to  be  laid  out  in  the  purchase  of  land  is  considered  J;/i*'edf *  ***  *** 
by  a  court  of  equity  as  converted  into  real  estate.     Formerly  a  person  who  old  mode  of 
would  have  been  entitled  to  the  land,  if  purchased,  as  tenant  in  tail,  was  barring  ettatet 
enabled  by  a  court  of  equity  to  receive  the  money  if  he  could  have  acquired  tail  in  entailed 
the  fee  by  fine,  but  not  if  a  recovery  would  have  been  requisite,  In  which  nwn«y« 
case  it  was  necessary  to  purchase  land  in  order  to  suffer  a  recovery.    This 
inconvenience  was  removed  by  the  two  acts  mentioned  in  this  section,  which 
provided  that  in  all  cases  where  money  under  the  control  of  any  court  of 
equity,  or  of  which  trustees  were  possessed,  should  be  subject  to  be  invested 
in  the  purchase  of  freehold  or  copyhold  lands,  to  be  settled  in  such  manner 
that  it  would  be  competent  for  the  persons  who  would  be  the  tenants  in  tail 
of  any  estate  therein,  either  alone  or  with  the  owners  of  any  particular  pre- 
ceding estates  therein,  to  bar  such  estates  tail  and  remainders,  it  should  not 
be  necessary  to  have  such  money  actually  invested  in  lands,  but  a  court  of 
equity,  on  the  petition  of  the  person  who  would  be  tenant  of  such  estates 
tail  and  the  party  having  any  antecedent  estates  (being  adults,  or  femes 
covert  separately  examinea),  might  order  such  money  to  be  paid  to  them, 
or  applied  as  they  should  appoint     The  order  under  the  act,  if  made  in 
vacation,  was  to  take  effect  only  in  case  the  party  should  be  living  on  the 
second  day  of  the  ensuing  term.  (5  Ves.  12  ;  6  Ves.  116.)  The  order  would 
not  have  been  made  in  term  unless  there  were  time  to  suffer  a  recovery,  (8 
Ves.  609,)  nor  in  any  case,  without  a  reference  to  the  master  to  inquire 
whether  the  parties  had  incumbered  their  interests  in  the  money.     (6  Ves. 
676.)    But  where  tlie  fiind  was  subject  to  charges,  the  court  would  order  it 
to  be  transferred  to  the  tenant  in  tail,  after  providing  for  such  charges.    (In 
re  Lord  SomervUle^  2  Sim.  &  Stu.  470.     See  other  cases  which  arose  under 
the  7  Gea  4,  c  45,  in  3  Russ.  369,  416 ;  5  Russ.  5.)    The  Irish  sut.  4  Sf 
5  Will.  4,  c  92,  8. 62,  repealed  the  Irish  sut.  58  Geo.  3,  c  46,  and  7  Geo.  4, 
c.  45,  after  the  31st  October,  1834,  except  as  to  proceedings  cQiomence  j 
before  Ist  November,  1834. 


Mode  of  Disposition  of  entailed  Money* 

71.  Lands  to  be  sold,  whether  freehold  or  leasehold,  or  of  any  The  previous 
other  tenure,  where  the  money  arising  from  the  sale  thereof  SSTwhTtloni^to 
shall  be  subject  to  be  invested  in  the  purchase  of  lands  to  be  appir  to  lands  of 
settled,  so  that  any  person,  if  the  lands  were  purchased,  would  JJid.^^where'ui^ 
have  an  estate  tail  therein,  and  al8o  money  subject  to  be  in-  Si**JiJJSJJ^^°JJ^ 
vested  in  the  purchase  of  lands  to  be  settled,  so  that  any  person,  invest^  m^bo 
if  the  lands  were  purchased,  would  have  an  estate  tail  therein,  K*b?MUj/edf°*** 
shall  for  all  the  purposes  of  this  act  be  treated  as  the  lands  to  and  where  money 
be  purchased,  and  be  considered  subject  to  the  same  estates  as  liJ^tS^ta^iuw  • 
the  lands  to  be  purchased  would,  if  purchased,  have  been  ac-  manner, 
tually  subject  to ;  and  all  the  previous  clauses  in  this  act,  so  far 
as  circumstances  will  admit,  shall,  in  the  case  of  the  lands  to  be 
sold  as  aforesaid  being  either  freehold  or  leasehold,  or  of  any  other 
tenure,  except  copy  of  court  roll,  apply  to  such  lands  in  the 
same  manner  as  if  the  lands  to  be  purchased  with  the  money  to 
arise  from  the  sale  thereof  were  directed  to  be  freehold,  and 
were  actually  purchased  and  settled  ;  and  shall,  in  the  case  of 
the  lands  to  be  sold  as  aforesaid  being  held  by  copy  of  court 
roily  apply  to  such  lands  in  the  same  manner,  as  if  the  lands  to 
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s  f  4  miL  4,  be  purchased  with  the  money  to  arise  from  the  sale  thereof 
c.  74,  M,  71.  ^gyg  directed  to  be  copyhold,  and  were  aotaally  purchased  and 
settled ;  and  shall  in  the  case  of  money  subject  to  be  invested  in 
tlie  purchase  of  land  to  be  so  settled  as  aforesaid,  apply  to  such 
money  in  the  same  manner  as  if  such  money  were  directed  to 
be  laid  out  in  the  purchase  of  freehold  lands,  and  such  lands 
were  actually  purchased  and  settled  j  save  and  except  that  in 
every  case  where  under  this  clause  a  disposition  shall  be  to  he 
made  of  leasehold  lands  for  years  absolute  or  determinable,  so 
circumstanced  as  aforesaid,  or  of  money  so  circumstanced  as 
aforesaid,  such  leasehold  lands  or  money  shall,  as  to  the  person 
in  whose  favour  or  for  whose  benefit  the  disposition  is  to  be 
made,  be  treated  as  personal  estate,  and,  except  in  case  of 
bankruptcy,  the  assurance  by  which  the  disposition  of  such 
leasehold  lands  or  money  shall  be  effected  shall  be  an  assign- 
ment  by  deed,  which  shall  have  no  operation  under  this  act  un- 
less inrolled  in  his  Majesty's  High  Court  of  Chancery  within 
six  calendar  months  after  the  execution  thereof;  and  in  every 
case  of  bankruptcy  the  disposition  of  such  leasehold  lands  or 
money  shall  be  made  by  the  commissioner,  and  completed  by 
inrolment  in  the  same  manner  as  hereinbefore  required  in  r^ard 
to  lands  not  held  by  copy  of  court  roll(t). 

0>)«eioriMt  (t)  The  object  of  this  section  is  to  make  the  substitute  for  fines  and  re- 

coveries  applicable  to  money  to  be  laid  out  in  land  to  be  entailed,  and  to 
allow  it  to  be  unfettered  by  the  same  process  as  the  land  itself  would  be  if 
purchased.  When  by  means  of  the  substitute  the  money  is  discharged  firom 
the  entail  and  remainder,  or,  as  may  sometimes  happen,  from  an  entail 
only,  the  trustees  will,  if  the  money  should  be  discharged  from  aU  interests 
and  charges  subsequent  to  the  entail,  and  there  should  be  none  such  sub- 
sisting, either  upon  the  interest  in  tail,  or  prior  thereto,  pay  it  over  imme- 
diately to  the  person  barring  the  entail,  and  will,  if  there  should  be  any 
interests  and  charges  still  subsisting,  hold  it  in  trust  for  the  person  barring 
the  entail,  and  the  persons  entitled  to  such  interests  and  charges.  If  the 
money  should  be  in  court,  it  may  be  paid  upon  application  to  the  court,  on 
producing  evidence  that  the  person  barring  the  entail  is  entitled  to  receive 
it  (See  1  Real  Property  Rep.  36.)  An  order  was  made  for  payment  out  of 
court  of  a  sum  of  stock,  of  which  the  petitioner  was  quaH  tenant  in  tail  in 
possession  under  a  settlement,  on  his  producing  the  deed  inrolled,  or  an 
affidavit  of  the  inrolment  of  the  deed,  whereby,  in  pursuance  of  the  provision 
of  this  section,  he  had  barred  the  estate  tail  and  remainder  over  in  the  stock 
in  question.     (In  re  SmytUt  8  M.  &  Keen,  249.) 

A.  being  entitled  as  qwui  tenant  in  tail  to  a  sum  of  stock,  executed  a  dis- 
entailing deed,  which  was  duly  inrolled  in  Chancery,  and  presented  a 
petition  for  the  transfer  of  the  stock.  This  deed  was  produced  at  the  hear* 
ing  of  the  petition,  with  the  certificate  of  the  clerk  of  inrolments  indorsed, 
but  no  evidence  was  given  of  the  execution  of  the  deed.  It  was  held,  that 
the  petitioner's  title  was  not  made  out  by  the  production  of  the  deed,  and 
that  evidence  of  his  execution  of  the  deed  ought  to  be  given.  {BUh»p  v. 
De  Burgh,  Law  J.  1846.  Ch.  36.) 
I     Where  a  tenant  in  tail  becomes  entitled  to  a  fund  in  court  exceeding  in 

Jt  I  amount  200/.,  an  order  for  payment  out  will  not  be  made  unless  a  disen- 
I  tailing  deed  has  been  executed.  {Re  Tylden's  Trust,  8  Law  T.,  N.  S.  631.) 
I  On  payment  out  of  court  of  railway  purchase  money  for  land  belonging 
I  to  a  tenant  in  tail,  a  disentailing  deed  having  been  executed,  although  such 

y  ■  deed  applies  to  all  the  estates,  of  which  a  very  small  portion  has  been  taken 
by  the  company,  the  deed  must  be  made  an  exhibit,  and  an  affidavit  attesting 
the  execution  is  not  sufficient    (Re  Field**  Eetate,  11  W.  R.  927.) 
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73.  So  far  as  regards  any  person  adjudged  a  bankrupt  under  Lands  of  any 
any  such  fiat  as  aforesaid,  the  provisions  of  the  clause  lastly  JJ^^^i'^iISj' 
hereinbefore  contained  shall,  for  the  benefit  of  the  creditors  of  the  purciuM. 
the  bankrupt,  apply  to  lands  in  Ireland  to  be  sold,  whether  {S**^*A»I?^^ 
freehold  or  leasehold,  or  of  any  other  tenure,  where  the  money  the  purchaw  of 
arising  from  the  sale  thereof  shall  be  subject  to  be  inyesrted  in  taSed,  utdTmoner 
the  purchase  of  lands  to  be  settled,  so  that  the  bankrupt,  if  the  under  the  control 
lands  were  purchased,  would  have  an  estate  tail  therein,  and  tquUy^nUt\anA, 
also  to  money  under  the  control  of  any  court  of  equity  in  Ire-  •SjfJS^in  iSe*"" 
land,  or  of  or  to  which  any  individuals  as  trustees  may  be  pos-  manner,  to  bo 
sessed  or  entitled  in  Ireland,  and  which  shall  be  subject  to  be  "SUSe'of  banJf 
invested  in  the  purchase  of  lands  to  be  settled,  so  that  the  bank-  ruptoy. 
rupt,  if  the  lands  were  purchased,  would  have  an  estate  tail 
therein,  as  fully  and  effectually  as  if  this  act  had  throughout 
extended  to  Ireland :  provided  always,  that  every  deed  to  be 
executed  by  any  commissioner  or  protector,  in  pursuance  of  this 
clause,  in  regard  to  lands  in  Ireland  to  be  so  sold,  as  aforesaid, 
shall  be  inrolled  in  his  Majesty's  Hieh  Court  of  Chancery  in 
Ireland  within  six  calendar  months  alter  the  execution  thereof; 
but  every  deed  to  be  executed  by  any  commissioner  or  pro- 
tector, in  pursuance  of  this  clause,  in  regard  to  money  subject 
to  be  invested  in  the  purchase  of  lands  to  be  so  settled  as  afore- 
said, shall  be  inrolled  in  his  Majesty's  High  Court  of  Chancery 
in  Eneland  within  six  calendar  months  after  the  execution 
thereof  iumI  not  in  his  Majesty's  High  Court  of  Chancery  in 
Ireland :  (u)  saving  always  the  rights  of  the  King's  most  excel- 
lent Majesty,  his  heirs  and  successors,  to  any  reversion  or  re- 
mainder in  the  crown  in  lands  in  Irekuid  to  be  sold. 

(«)  This  saving  is  not  in  the  corresponding  section  in  the  Irish  seat  4  % 
5  Will.  4,  c  92,  s.  64. 


XVI.  The  Inrolment  of  Deeds,  tco. 

78.  Any  rule  or  practice  requiring  deeds  to  be  acknowledged  AttodoodtiMiair 
before  the  inrolment  shall  not  apply  to  any  deed  by  this  act  re-  S^^lJirafSnent. 
(juired  to  be  inrolled  in  his  Majesty's  High  Court  of  Chancery 
in  England  or  Ireland  (op). 

(jr)  The  stat.  12  &  18  Vict.  c.  109,  ss.  17,  18,  directs  a  seal  to  be  provided 
for  the  inrolment  office,  and  certificates  of  inrolment  to  be  written  upon  every 
deed  to  be  inrolled,  which  certificates,  when  sealed,  are  to  be  admitted  as 
evidence. 

By  the  Irish  act,  4  &  5  Will.  4,  c.  92,  s.  73,  it  is  provided,  that  anv  rule 
or  practice  requiring  deeds  to  be  acknowledged  before  inrolment  shall  not 
appl)r  to  any  deed  by  that  act  required  to  be  inrolled  in  the  Court  of  Chan^ 
eery  in  Ireland. 
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S  ^  4  Will.  4, 
c.  74, «.  74^  Belation  hack  of  inroUed  Deeds. 

Every  deed  to  be  74.  Everj  deed  required  to  be  inrolled  in  his  Majesty's  High 
kidl^rmcmiy*^**  Court  of  Chancery  in  England  or  Ireland,  by  which  lands  or 
fhaii'^'dupoMd  money  subject  to  be  invested  in  the  purchase  of  lands  shall  be 
toulweffectMtf  disposcd  of  uudcT  this  act,  shall,  when  inrolled  as  required  by 
inroiment  not  this  act,  operate  and  take  effect  in  the  same  manner  as  it  would 
i«<lttire<L  }iBYe  done  if  the  inroiment  thereof  had  not  been  required,  except 

that  every  such  deed  shall  be  void  against  any  person  claiming 
the  lands  or  money  thereby  disposed  of,  or  any  part  thereof, 
for  valuable  consideration,  under  any  subsequent  deed  duly  in- 
rolled  under  this  act,  if  such  subsequent  aeed  shall  be  first 
inrolled  (y)» 

(y)  This  clause  of  the  act  will  render  it  necessary  for  purchasers  and 
mortgagees  to  have  the  deed  under  which  they  take  inrolled  without  any 
delay,  and  it  will  be  proper  for  them  to  ascertain,  by  search  at  the  inroiment 
office,  that  no  conveyance  prior  to  that  under  which  thev  claim,  made  by 
the  tenant  in  tail,  ha^  been  inrolled-  A  bargain  and  sale,  when  acknow- 
ledged and  inrolled,  has  relation  to  the  time  of  execution,  >and  if  the 
grantee  dies  within  six  months,  and  afterwards  it  is  acknowledged  and  in- 
rolled,  it  is  good,  because  it  is  a  collateral  act  required  by  act  of  parliament, 
And  not  arising  from  the  nature  of  the  instrument  itfelC  (2  Ve&  sen.  79. 
3ee  Com.  Pig.  bargain  and  Sale  (B.  9).) 


Fees  on  Inroiment  of  Deeds. 
The  Court  of  7S*  It  shall  be  lawful  for  his  Majesty's  Hi?h  Court  of  Chan- 

Sirth?feS^  eery  in  England,  as  to  deeds  to  be  inrolled  m  England  under 
psid  for  the  in-  this  act,  and  for  his  Majesty's  High  Court  of  Chancery  in  Ire- 
rohnentof  deed.,  |^^^^  ^^  j^  j^g  j^  y^^  mrolled  in  Ireland  under  this  act,  from 
time  to  time  to  make  such  orders  as  the  court  shall  think  fit 
touching  the  amount  of  the  fees  and  charges  to  be  paid  for  the  in- 
roiment of  such  deeds  (z),  and  to  be  paid  for  searches  for  such 
deeds  in  the  office  of  inrolments,  and  to  be  paid  for  copies  of  the 
inroiment  of  deeds  under  this  act,  where  such  copies  are  examined 
with  the  inrolments,  and  signed  by  the  proper  officer  having  the 
custody  of  such  inrolments. 

(z)  It  is  understood  that  no  order  has  been  made  as  to  the  fees ;  the 
charge  now  made  for  inrolling  deeds  in  Chancery  is  about  1«.  per  folia 


The  Court  of  76.  It  shall  be  lawful  for  his  Majesty's  Court  of  Common 

SmUto  the*Sei*  ^^^^  *'  Westminster  from  time  to  time  to  make  such  orders  as 

for  entries  on        the  court  shall  think  fit  touching  the  amount  of  the  fees  and 

do'SHment^S^  charges  to  be  paid  for  the  entries  of  deeds  by  this  act  required 

deeds,  and  for       to  be  entered  on  the  court  rolls  of  manors,  and  for  the  indorse- 

takiDg  consents,    jj^^j^^  thereon,  and  for  taking  the  consents  of  the  protectors  of 

settlements  of  lands  held  by  copy  of  court  roll,  where  such 

consents  shall  not  be  given  by  deed,  and  for  taking  surrenders 

by  which  dispositions  shall  be  made  under  this  act  by  tenants 
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in  tail  of  lands  held  by  copy  of  court  roll,  and  for  entries  of  3  ^  4  Win,  4, 

such  surrenders  or  the  memorandums  thereof  on  the  court  c-  74,  s,  76. 
rolls. 


XVII.  Op  Alienation  by  Married  Women. 
Oeneral  enabling  Clause* 
77.  After  the  thirty-first  dajr  of  December,  one  thousand  Amwriea 
eight  hundred  and  thirty-three,  it  shall  be  lawful  for  every  mar-  huSand-I^con^" 
ried  woman,  in  every  case  except  that  of  being  tenant  in  tail,  currence,  to  du- 
for  which  provision  is  already  made  by  this  act  (z),  by  deed  to  SSSey  suWect"to 
(I)  dispose  ofllands  of  any  tenure.' and  money  subject  to  be  invested  Surebwe  of  lands* 
(a.)  in  the  purchase  of  lands,  and  also  to  dispose  of,  release  (a),  sur-  and  of  any  estate' 
C3)  render  or  extinguish  any  estate  which  she  alone,  or  she  and  her  reSSleandex^ 
husband  in  her  right,  may^ave  in  any  lands  of  any  tenure,  or  tinguub  powere 
in  any  such  money  as  aforesaid,  and  also  to  release  or  ex  tin-  ■•  • ''«™®  •«*«• 
('Anguish  any  power  which  may  be  vested  in  or  limited  or  reserved 
to  her  in  regard  to  any  lands  of  any  tenure,  or  any  such  money 
as  aforesaid,  or  in  regard  to  any  estate  in  any  lands  of  any  tenure, 
or  in  any  such  money  as  aforesaid,  as_fully  and  effectually  as  she  ^ 
could  do  if  she  were  a  feme  sole  (&),  save  and  except  that  no  such 
' — dlSposi'tion,  release,  sufrren^er,  or  extinguishment  shall  be  valid 
and  effectual  unless  the  husband  concur  in  the  deed  by  which  the 
same  shall  be  effected,  nor  unless  the  deed  be  acknowledged  by 
her(c)  as  hereinafter  directed  (d) :  provided  always,  that  this  act  Not  to  extend  to 
shall  not  extend  to  lands  held  by  a  copy  of  court  roll  of  or  to  which  SJf^".  *"  "" 
a  married  woman,  or  she  and  her  husband  in  her  right,  may  be 
seised  and  entitled  for  an  estate  at  law,  in  any  case  in  which  any  * 

of  the  objects  to  be  effected  by  this  clause  could  before  the  pass* 
ing  of  this  act  have  been  effected  by  her,  in  concurrence  with 
her  husband,  by  surrender  into  the  hands  of  the  lord  of  the 
manor  of  which  the  lands  may  be  parcel. 

(«)  See  section  40,  anie^  p>  S50. 

(a)  The  Irish  stet.  4  &  5  Will.  4,  c.  92,  s.  68,  contains  the  word  **  dis* 
claim." 

Sir  /.  Romilly^  M.  R.,  was  of  opinion  that  on  principle  and  preponderance  Acknowledged 
of  authority  it  is  established  that  before  this  statute  a  fine  was  necessary  to  ^^^  ^hen  necet- 
pass  the  interest  of  a  married  woman  in  that  part  of  her  fee  simple  estate  ^^^' 
which  did  not  belong  to  her  husband,  and  that  since  that  statute  an  acknow* 
ledgment  under  this  section  is  necessary  for  that  purpose*  notwithstanding 
that  the  estate  of  the  wife  is  given  to  her  separate  use.     A  married  womann 
may  dispose  of  her  life  interest  in  real  estate  given  to  her  for  her  separate 
use,  and  which  she  is  not  restrained  firom  anticipating,  and  also  of  her  ab- 1 
solute  interest  in  personalty,  whether  in  possession  or  reversion,  without  aj 
deed  acknowledged.  {Leehmere  v.  ttrotheridge,  1 1  W.  R.  814,  see  pp.  817, 818.) 
In  Adams  v.  GambU^  12  Ir.  (^h.  R.,  N.  S.  102,  it  was  held  that  a  married 
woman  could  dispose  of  freeholds  settled  to  her  separate  use  as  if  she  were 
a  feme  sole  without  an  acknowledgment  under  the  statute.    The   Lord 
Chancellor  of  Ireland  dissented  from  that  decision.    (See  Re  Trevylyan,  31 
Law  J.,  Ch.  660 ;  Re  Hayes,  9  W.  R.  769,  post,  p.  896.) 

(6)  Where  a  married  woman  was  entitled  to  a  fund  to  be  raised  out  of  real  Revenlonary  fn- 
estate  on  the  death  of  a  tenant  for  life,  it  was  held  that  a  deed  executed  tcre«t  in  proceeds 


during  the  lifetime  of  the  tenant  for  life  by  her  and  her  husband,  and  the  w'«*l««^'«« 
parties  entitled  to  the  estate,  and  acknowledged  by  her  under  this  act,  would 
not  bar  her  right.    {Hobby  v.  Allen,  15  Jur.  835;  20  Law  J.,  Chanc  199.) 
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3^4  fFili,  4,    But  it  hat  tince  been  decided  that  a  married  woman  may  convey  a  re- 
e.  74,  #.  77.      ▼ertionary  interest  in  a  sum  of  money  the  produce  of  real  estate  directed  to 

be  sold  by  trustees  after  the  death  of  the  tenant  for  life.    {Tmer  t.  Turner, 

20  BeaT.  560 ;  24  Law  J.,  Chan.  663.)  The  interest  of  a  married  woman 
in  the  proceeds  of  real  estate  devised  by  the  will  under  which  she  took  such 
interest,  upon  trust  for  sale,  was  held  to  pasa  by  her  deed  executed  and 
acknowledged  according  to  the  provisions  of  tms  statute,  whether  such 
interest  be  in  possession  or  reversion,  and  whether  the  sale  of  the  real  estate 
be  or  be  not  made.  (Briggt  v.  Ckamberlam,  11  Hare,  69.)  In  this  case, 
Wood,  V.  C,  observed,  "  In  the  case  before  me  there  is  a  devise  to  trustees 
to  sell  the  real  estate,  and  out  of  the  proceeds  this  lady  and  the  other  chil- 
dren of  the  testator's  nephew  are  to  be  paid  their  respective  shares.  There 
is  therefore  a  legal  ana  an  equitable  interest  created,  and  that  equitable 
interest  in  the  estate  b  not  in  the  trustees,  but  in  the  several  persons  for 
whose  benefit  the  sale  is  to  be  made,  and  the  case  appears  to  me  to  fall  as 
distinctly  as  it  can  do  within  the  words  of  the  statute."  (76.  77.  See 
interpretation  of  word  **  estate,"  anU^  s.  1,  p.  316.  See  May  v.  Roper^  4  Sim. 
860 ;  Forbet  v.  jidamt,  9  Sim.  462 ;  Sugden's  Real  Prop.  Statutes,  pp.  252, 
233,  2nd  ed.    Section  79,  post,) 

In  Cn(fis  V.  Middleton,  8  De  G.,  M.  ft  O.  212,  Knight  Bruce  said,  in 
reference  to  this  section  there  does  not  occur  the  least  reason  to  believe  that 
those  who  framed  or  those  who  passed  the  act  denied  or  meant  to  restrain 
either  the  voluntary  or  any  other  alienation  of  any  property  or  interest 
which  immediately  before  die  passing  of  the  act  was  either  voluntarily  or 
for  value  alienable.    (See  ante,  p.  347.) 

(c)  B V  8  ft  9  Vict  0.  106,  contingent  and  other  like  interests,  and  also 
rights  of  entry,  may  be  disposed  of  bv  deed ;  but  every  such  disposition  by 
a  married  woman  must  be  conformable  to  the  provisions  of  thu  act.  (See 
pott.) 

Klght  of  dower  Soon  after  the  passing  of  this  act  doubts  were  raised  whether  under  this 

included  in  this     clause  a  married  woman  could  extinguish  her  right  of  dower.    The  question 

stetioa.  could  apply  only  to  women  who  were  married  before  the  1st  January,  1834, 

and  whose  rights  of  dower  are  saved  by  stat.  3  ft  4  Will.  4,  c.  105,  s.  14. 
(See  the  word  *'  estate  "  in  the  interpretation  clause,  ante,  p.  816 ;  Co.  Litt. 
345  b.) 

Sir  E.  Sugdon  observes  (Sugd.  on  Stat  234,  2nd  ed.),  the  Dower  Act  (3  ft 
4  Will.  4,  c.  105)  does  not  prevent  a  married  woman,  with  the  concurrence 
of  her  husband,  from  barring  her  dower ;  but  the  statute  3  ft  4  Will.  4,  c 
74,  has  abolished  the  only  modes  by  which  that  could  have  been  accom- 
^  plished.     In  framing  the  present  section,  the  right  of  dower  is  not  sclentifi- 

cally  provided  for,  but  the  intention  is  obvious,  and  the  married  woman  is 
"^  empowered  to  extinguish  any  estate  which  she  has  in  the  lands ;  and  the 
word  **  estate"  is,  by  the  first  section,  extended  to  any  interest  in  lands,  and 
a  ^owef\  therefore,  does  appear  to  be  given  to  married  women  tad  their 
husbands  to  bar  dower. 

Eltctlon.  A  married  woman  can  elect  so  as  to  affect  her  interest  in  real  property, 

without  deed  acknowledged  under  this  act,  and  where  she  has  so  elected, 
the  court  can  order  a  conveyance  accordingly,  the  ground  of  such  order 
being,  that  no  married  woman  shall  avail  herself  of  fraud.  (Bwrrom  v. 
Barrow,  4  Kay  ft  J.  409;  4  Jur.,  N.  S.  1049;  27  L.  J.,  Ch.  678.) 

Dischdmti.  Doubu  were  entertained  whether  a  married  woman,  by  a  deed  acknow- 

ledged according  to  this  act,  can  diseimm ;  an  opinion  in  the  affirmative  has 
.  been  expressed  by  the  editor  of  the  last  edition  of  Cruise's  Digest  (7  voL  p. 
13,  4  vol.  p.  19,  n.)  on  the  ground  that  although  there  might  not  be  words 
in  ttie  clause  which  technically  and  strictly  apply  to  the  interest  of  the /me 
covert  trustee,  which  until  the  trust  is  accepted  is  a  potential  rather  than  an 
actual  *'  estate ;"  yet  that  it  would  be  in  entire  accordance  with  the  spirit  and 
intent  of  the  act,  to  construe  a  disclaimer  within  the  operation  of  the  clause* 
as  the  act  is  intended  to  substitute  assurances  for  fines  and  recoveries ;  and 
before  the  act  a/esM  covert  trustee  might  have  disclaimed  by  fine.  And  by 
the  first  section  of  the  act  it  is  declar^  that  the  wonl  ettate  shall  extend  to 
**any  interest  in,  upon^  or  effecting  lands,  either  at  law  or  in  equity."  The 
Irish  sUtuU  4  ft  5  Will.  4,  c.  92,  s.  68,  conUins  the  additional  word  dis- 
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claim^  after  the  words  "  dispose  of."    By  8  &  9  Vict.  c.  106,  s.  7,  a  married    3^4  WiU.  4, 
woman  may  disclaim  by  deed  made  coDformabie  to  this  act  e.  74,  «.  77. 

The  old  doctrine  was,  that  an  estate  of  freehold  could  be  disclaimed  only  

by  matter  of  record.     {Butler  and  Baker' $  case,  8  Rep.  26  )     But  it  is  esta-  ^  .  ^ 

blished  by  modern  authorities  that  a  deed  is  sufficient  for  that  purpose.  O^^o*'**'^  "W 
Although  a  devise,  being  primd  facie  for  the  devisee's  benefit,  is  supposed  ^f^A^Asuti  t>^' 
to  be  accepted  by  him  until  he  does  some  act  to  show  his  dissent,  yet  be  ^X^tl^<*^  • 
may  by  deed  under  his  hand  and  seal,  without  matter  of  record,  renounce  ^fhaiiMJK,  ^ 
the  estate,  and  make  it  as  to  him  null  and  void.    ( Townsam  v.  Tickell,  S   "p^V^   j 
B.  k  Aid.  81.)    This  case  has  been  followed  in  a  case  where  a  deed  of  dis-      «^  wc*ot. 
claimer  by  a  devisee  in  trust  of  freehold  and  copyhold  property  was  held  to        10  ea.  iy 
vest  the  entire  legal  estate  in  his  co- trustees.    (Begbie  v.  Crooks  2  Bing. 
N.  C.  70  J  2  Scott,  128;  and  see  observations  on  Tomuoti  v.  TtekeU,  in  4 
M.  &  R.  189,  and  in  2  Scott,  130.) 

It  is  most  prudent  that  a  deed  of  disclaimer  should  be  executed  by  a 
person  named  trustee,  who  refuses  to  accept  the  trust,  because  such  deed  is 
dear  evidence  of  the  disclaimer,  and  admits  of  no  ambiguity ;  but  thei^ 
may  be  conduct  which  amounts  to  a  clear  disclaimer.  As  where  a  person 
named  as  executor  and  trustee  under  a  will  did  not  formally  renounce  pro- 
bate until  after  the  death  of  the  acting  executrix,  nor  did  he  ever  disclaim 
by  deed  the  trust  of  the  real  estate ;  but  he  purchased  a  part  of  the  real 
estate,  and  took  the  conveyance  from  the  widow,  who  was  tenant  for  lift, 
and  the  heur,  to  whom  the  estate  must  have  descended,  upon  the  disclaimer 
of  the  trust  During  the  life  of  the  acting  executrix,  however,  he  interfered 
in  the  disposition  of  the  testator's  property,  as  her  friend  or  agent :  it  was 
held,  that  he  was  not  under  the  circumstances  chargeable  as  executor  or 
trustee.  (Siaeey  v.  Eiph,  1  Mylne  &  Keen,  196.)  A  disclaimer  by  one  of 
the  three  executors  of  a  will,  who  were  directed  to  sell  copyholds  by  a  deed 
executed  some  time  after  the  sale,  reciting  that  he  had  from  the  testator's 
decease  declined  to  act,  and  had  never  acted  in  the  executorship  or  trusts 
of  the  will,  was  held  to  be  a  refusal  ab  initio,  there  being  nothing  to  impeach 
the  bona  fidee  of  the  transaction.  (Peppercorn  v.  Wayman,  5  De  G.  &  S. 
230 ;  21  Law  J.,  Chan.  827.  See  Hwrrie  v.  fVatkint,  2  Kay  &  J.  478,  as  to 
presuming  a  disclaimer  by  a  devisee.) 

An  interest  devised  vests  in  the  devisee  by  presumption  of  law  before 
entry.  (Co.  Litt.  Ill,  a.)  Where  the  devisee  of  an  estate  refused  to  take 
it  saying  she  was  entitled,  as  heir  at  law,  and  would  not  accept  any 
benefit  by  the  will  of  the  devisor:  it  was  held,  that  this  was  not  such  a  dis- 
claimer as  prevented  her  from  afterwards  bringing  an  ejectment  on  her  title 
as  devisee.  (Doe  d.  Smyth  v.  Smyth,  6  B.  &  C.  112;  9  D.  &  R.  136.) 
In  the  last  case  it  was  said  by  the  court  not  to  be  necessary  to  decide 
whether  the  renunciation  and  disclaimer  may  be  by  parol ;  because  in  what- 
ever form  they  are  made,  a  disclaimer  of  an  estate  in  land  must  be  clear 
and  unequivocal.  (/6.  117.)  It  seems  that  a  devise  of  copyholds  may  be 
disclaimed  by  word  of  mouth  only  before  the  devisee  has  been  admitted* 
(>7r«  V.  Wilson,  10  B.  &  C.  5  ;  6  M.  &  R.  140 ;  see  Shepp.  Touchs.  462.) 
A  gift  of  personal  chattels,  as  well  as  a  lease  for  a  term  of  years,  may  be 
waived  and  avoided  by  parol.  (1  Ventr.  128.)  On  a  disclaimer  by  a 
devisee  the  estate  will  descend  to  the  heir,  or  pass  to  a  remainderman. 
(/6.  116.)  And  on  the  disclaimer  of  one  of  two  assignees  of  a  term,  the 
whole  interest  will  vest  in  the  other.  (Smith  v.  Wheeler,  1  Vent  128 ;  2 
Keb.  772.)  The  disclaimer  of  one  of  several  trustees  has  the  effect  of 
vesting  the  estate  in  the  other  trustees  exclusively.  {SmaU  v.  Manaood,  0 
B.  ft  C.  300 ;  Browell  v.  Reed,  1  Hare,  435.)  At  the  reading  of  a  testator's 
will  after  his  death,  which  devised  lands  upon  certain  trusts,  the  devisee  in 
trust  said,  "  I  ought  to  have  had  51.  for  being  trust"  The  trustee,  by  deed 
executed  sixteen  years  after  the  testator's  death,  had  disclaimed  all  the  pro- 
perty  devised  by  the  will,  with  all  the  trusts  thereof.  It  was  left  to  the 
jury  to  decide  whether  the  trustee  had  assented  to  the  devise ;  but  the  court 
held,  that  the  above  expression  was  so  ambiguous,  that  it  ought  not  to  have 
been  left  to  the  jury  as  evidence  importing  the  trustee's  assent  to  the  devise. 
Unless  there  was  unequivocal  evidence  of  assent,  the  subsequent  disagree- 
ment by  deed  of  disclaimer  would  avoid  the  estate  ab  initio,  and  vest  the 
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S  Sr  4  WilU  4,    legal  estate  in  the  other  trustee ;  so  that,  as  bis  heirs  bad  diacUimed,  it 
c.  74,  «.  77.      would  revert  to  the  heir  at  law  of  the  testator.     (Doe  d.  Chidgey  ▼.  Harrisg 

16  Meet.  &  W.  617.) 

In  Crewe  v.  Dickint  4  Ves.  97»  one  of  two  trustees  released  and  conveyed 
to  his  co-trustee,  and  he  having  sold,  the  trustee  who  had  released  refused 
to  join  in  the  receipt  for  the  purchase-money :  and  it  was  held,  that  the 
trustee  must  be  considered  as  having  accepted  the  trusty  he  having  con- 
veyed and  released  to  his  co-trustee,  and  that  the  purchaser  was  not  bound 
to  accept  the  title.  With  reference  to  the  last  case  Lord  Eldom  said,  (2 
Swanst.  370,)  "If  the  essence  of  the  act  is  disclaimer,  and  if  the  point  were 
rtt  inlegrOf  I  should  be  inclined  to  say,  that  if  the  mere  fisct  of  disclaimer  is 
to  remove  all  difficulties,  and  vest  the  estate  in  the  other,  trustees,  a  party 
who  releases,  and  thereby  declares  that  he  will  not  take  as  trustee,  gives 
the  best  evidence  that  he  will  not  take  as  trustee.  The  answer  that  the 
release  amounts  to  more  than  a  disclaimer,  is  much  more  technical  than 
an^  reasoning  that  deserves  to  prevail  in  a  court  of  equity."  And  his  lord- 
ship expressed  an  opinion,  that  if  a  person  who  is  appointed  co-trustee  by 
any  instrument,  executes  no  other  act  than  a  conveyance  to  his  co-trustees, 
where  the  meaning  and  intent  of  that  conveyance  is  disclaimer,  the  distinc- 
tion is  not  sufficiently  broad  to  act  upon.  {Nicholson  v.  Wordsworth,  2 
Swanst  371.)  But  a  trustee  of  real  estate,  who  disclaimed  all  estate, 
powers,  3rc.  in  the  estate  devised,  was  held  not  to  be  a  necessary  party  in 
a  conveyance  to  a  purchaser,  nor  in  a  receipt  for  the  purchase,  money. 
{Adams  v.  Taunton,  6  Madd.  438.  See,  in  addition  to  the  cases  cited,  Litt. 
BS.  684,  685  ;  stat.  21  Hen.  8,  c  4  ;  Co.  Litt.  1 13,  a;  Bon\faHt  v.  Greenfield, 
Cro.  EliE.  80 ;  Godb.  77  ;  Anon.  4  Leon.  207 ;  Hawkins  v.  Kewtp,  3  East, 
410;  Thomson  v.  Leach,  2  Vent  198;  Carth.  211,  230;  2  Salk.  616;  Show. 
P.  C.  151 ;  3  Lev.  284;  1  Show.  296;  Rep.  temp.  Holt  665,)  It  was  held, 
that  a  discretionary  power  given  to  two  trustees  to  sell  copyholds,  one  of 
whom  disclaimed,  might  be  exercised  by  the  other  trustee.  {Affleck  v. 
James,  13  Jur.  739.)  Trustees  who  declined  to  act  have  been  directed  to 
convey  by  the  Court  of  Chancery.  {AUomey-General  v.  Doyley,  2  Eq.  Cas- 
Abr.  194;  Hussey  v.  Markham,  Rep.  temp.  Finch,  258.)  In  these  cases  the 
trustees  were  discharged  from  the  trusts  by  force  of  the  decree,  and  there- 
fore an  acceptance  could  not  be  inferred  firom  the  form  of  the  instrument. 
In  Sharp  v.  Sharp,  2  B.  &  Aid.  405,  it  was  held  that  trustees  had  not  acted, 
though  they  had  conveyed  the  estate  instead  of  disclaiming. 

A  testator  ffave  a  legacy  of  1,1  OOt  to  two  persons,  upon  certain  trusts  for 
the  benefit  of  his  daughter  and  her  children  ;  he  then,  after  making  some 
other  devises  and  bequests,  proceeded  to  give  a  messuage  to  the  same  per- 
sons, upon  trust  for  his  widow  for  her  life,  and  after  her  decease,  to  apply 
the  rents  for  his  grandson  H.  during  his  minority,  and  to  convey  the  mes- 
suage to  H.  at  twenty-one;  and  he  appointed  his  widow  sole  executrix. 
At  the  time  of  the  widow's  death,  H.  had  attained  twenty-one;  and  after- 
wards, by  a  deed  which  recited  the  devise  of  the  messuage  upon  the  trusts 
of  the  will  therein  stated,  the  death  of  the  widow,  and  that,  in  her  lifetimet 
H.  attained  twenty-one,  *'  wherebv  it  became  unnecessary  for  them  to  act 
in  the  trust  declared  by  the  will,  and  in  fact  they  never  intermeddled 
therein ;  but  inasmuch  as  the  legal  estate  in  the  said  messuage  was  still 
outstanding  in  them  by  virtue  of  the  recited  will,  they  had  consented,  at  the 
request  of  H.,  to  convey  such  estate  to  him,"  the  two  persons  named  in  the 
deed  conveyed  the  devised  messuage  to  H.:  it  was  held,  that  the  execution 
of  this  deed  was  of  itself  sufficient  evidence  that  the  persons  who  executed 
it  had  accepted  and  acted  in  the  trusts  of  the  will.  ( Urch  v.  Walker,  3 
My.  &C.  702.) 

A  feme  covert  made  a  disposition  of  property,  at  to  which  it  was  doubtful 
whether  it  was  settled  to  her  separate  use.  The  husband  disclaimed :  it 
was  held,  that,  whether  separate  property  or  not,  the  husband's  disclaimer 
gave  eflfect  to  the  disposition  of  the  wife.  {Ryerqft  v.  Christy,  3  Beav. 
238.) 
DlflTereni  kinds  of  Powers  are  either  appendant  or  in  gross,  or  altogether  collateral:  ap- 
powere.  pendant,  when  the  exercise  of  therti  is  m  the  first  instance  to  interferewilhy 

and  to  a  certain  extent,  to  supersede,  the  estate  of  the  donee  of  such  power; 
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in  groro.  when  they  do  not  commence  until  the  determinatiop  pf  the  estate    8  4-4  WilU  4, 
of  the  donee  i  and  collateral,  wlien  tFe  donee  has  no  estate  at  all  in  the.pip-.     c.  74,  $,  77. 
pertv  which  is  the  subject  ofLthfi^pflver.    A  power  reserved  to  a  tenant  fori 
life  to  make  leases  in  possession  is  appendant ;  for,  by  the  exercise  of  it, 
the  term  created  by  it  necessarily  precedes  the  estate  of  the  tenant  for  life, 
to  whom  it  is  reserved.     A  power  to  a  tenant  for  life  to  jointure  is  a  power 
in  gross ;  for  the  jointure  created  by  it  must  necessarily  take  effect  after  the 
death  of  the  particular  tenant.    Where  an  estate  is  limited  to  the  use  of  A. 
for  life,  with  remainders  over  to  other  persons,  and  with  a  power  of  revoca- 
tion and  new  appointment  reserved  to  A.,  this  power  is  botn  appendant  and 
collateral.     It  is  appendant  as  to  the  estate  for  life  of  A.,  and  collateral  as  to 
the  estates  in  remainder.    A  power  wholly  collateral  is  reserved  to  a  stranger, 
baring  no  legal  estate  in  the  property  settled.    As  where  an  estate  is  limited 
in  strict  settlement,  and  a  power  is  reserved  to  a  stranger  to  revoke  the  ex-' 
iating  uses,  and  limit  new  ones.    (1  Sand,  on  Uses,  169,  170,  4th  ed.) 

In  Albany* s  case  (1  Rep.  Ill),  it  was  held,  that  the  reserved  power  of  the 
grantor,  who  took  an  estate  for  life  under  the  settlement,  mignt  be  extin- 
guished by  his  released  In  Diggers  case  ( 1  Rep.  173),  it  washel'cf.'tiiat  tlie 
reserved  power  of  the  grantor,  who  took  by  the  deed  also  an  estate  for  life, 
being  to  be  executed  by  deed  indented  and  inroUed,  was  extinguished  by 
bis  fine,  levied  after  a  revocation,  but  before  inrolment.  In  Leigh  v.  Winter, 
(Sir  W.  Jones,  411,)  it  was  held,  that  the  grantor  who  took  by  the  settle- 
ment an  estate  for  life  could  release  his  reserved  power  of  revocation.  In 
Bird  V.  Christopher  (Styles,  .389),  it  was  held,  that  if  A.  enfeoff  with  power 
of  revocation,  and  afterwards  levy  a  fine^  the  power  is  extinguished.  In 
King  V.  Melting  (I  Yentr.  225),  it  was  held,  that  a  power  in  the  devisee  for 
life  to  jointure  his  wife  was  extinguished  by  a  recovery.  In  Tomlinson  ▼. 
DighUm  (IP.  Wms.  149),  it  seems  to  be  admitted,  that  where  there  is  a 
devisee  for  life,  with  power  to  appoint  to  her  children ^  the  power  would  "be 
extinguished  by  fine.  In  SavUle  v.  Blacket  (1  P.  Wms.  777).  it  ^as  held, 
that  a  tenant  for  ninety-nine  years,  if  he  should  so  long  live,  extinguished 
his  power  to  charge  the  estate  with  a  sum  of  money,  by  joining  in  a  reco- 
very and  re-settlement  of  the  estate,  because  he  would  otherwise  defeat  his 
own  grant. 

Where  a  tenant  for  life,  haying  a  power  to  charge  the  estate  after  his 
death  for  the  benefit  of  his  children,  levied  a  fine,  the  power  was  held  to  bg 
extinguished.  Thus  where  by  a  marriage  settlement  lands  were  limited  to 
the  use  of  the  husband  for  life,  remainder  to  the  wife  for  life,  remainder  to 
trustees  for  a  term  of  400  years,  to  commence  fi-om  the  decease  of  the  sur- 
vivor of  the  husband  and  wife,  remainder  to  the  heirs  of  the  body  of  the  wife 
begotten  by  the  husband,  remainder  to  the  heirs  of  the  husband.  The  trust 
of  the  term  was,  in  case  there  should  be  issue  of  the  marriage  a  son,  and  one 
or  more  younger  child  or  children,  who  should  live  to  attain  his,  her  or  their 
age  or  ages  of  twenty-one  years,  to  raise  such  sum,  not  exceeding  200/.  in 
the  whole,  as  the  husband  and  wife  should,  by  any  deed  or  writing,  or  his 
or  her  last  will  and  testament,  appoint ;  and  in  default  of  such  appointment, 
or  subject  thereto,  after  the  monies  so  appointed  should  have  been  raised, 
and  the  costs  of  the  trustees  paid,  the  term  was  to  cease  or  be  assigned  to 
attend  the  inheritance.  There  were  younger  children  of  the  marriage,  who 
attained  twenty-one.  The  wife  died,  without  having  joined  in  any  appoint- 
ment, and  afterwards  the  husband  levied  a  fine  of  the  premises:  and  it  was 
held,  that  the  power  was  extinguished.  (Bickley  v.  Guest,  1  Russ.  &  Mylne, 
440.) 

So  where  an  estate  was  devised  to  A.  for  life,  remainder  to  such  of  his| 
children  surviving  him  as  he  should  by  deed  or  will  appoint,  with  remainder  I  ^ 
to  the  use  of  the  first  son  of  A.  in  tail,  with  remainders  over,  and  the  son  I  ^ 
joined  with  his  father  in  suffering  a  recovery,  it  was  held,  that  the  power  was  | 
destroyed,  {Snuth  v.  Death,  5  Madd.  871 ;  and  see  Jessonv,  Wright,  2  Bligh, 
15,)  where  Lord  Redesdale  said,  **  How  can  a  man,  having  a  power  for  the 
benefit  of  his  children,  destroy  it?"      Lord  HalCt  in  Edwards  v.  Slater 
(Hardres,  410),  seemed  to  be  of  opinion,  that  where  the  party  to  execute 
the  power  has  or  had  an  estate  in  the  land,  it  is  not  simply  collateral ;  and 
whether  it  be  appendant  to  his  estate,  as  a  leasing  power,  or  unconnected 
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3^4  WUL  4,  with  his  particular  estate,  and  therefore  in  gross,  might  he  destroyed  by  re- 
c  74,  «.  77.  lease,  fine  or  feoffment.  In  West  ▼.  Bemey  (1  Russ.  ft  Mylne,  485),  Sir 
/.  Leachf  M.  lU  expressed  an  opinion,  "  that  eTery  power  reserred  to  « 
grantee  for  life,  though  not  appendant  to  his  own  estate,  as  a  leasing  power, 
put  to  take  effect  after  the  determinatTon  of  his  own  estate,  and  therfefilWi  hi 
gross,  may  he  extinguished.  In  respectoT  his  freehold  interest,  be  can  act 
upon  the  estate;  and  bis  dealing  with  the  estate,  so  as  to  create  interests 
inconsistent  with  the  exercise  of  his  power,  must  extinguish  his  power. 
The  general  principle  is,  that  it  is  not  permitted  to  a  man  to  defeat  his  own 
grant.  Such  a  power  in  gross,  m  tenant  for  Tile,  would  not  be  defeated  by 
a  conveyance  of  his  life  estate,  as  a  power  appendant  or  leasing  power 
would  be  defeated ;  because  his  conveyance  of  the  life  estate  is  not  incon- 
sistent with  the  exercise  of  his  power."  It  was  determined  by  Lord  Mmu- 
field  (Ren  d.  Mali  t.  Bulktleyt  1  Dougl.  292),  that  if  a  tenant  for  life,  with 
power  to  grant  leases  when  in  possession  for  twenty-one  years,  to  take  effect 
m  possession  and  not  in  rcTersion,  reserving  the  best  rent,  &c,  convey  his 
life  estate  to  trustees  to  pay  an  annuity  for  his  life,  and  the  surplus  to  him* 
self,  the  power  is  not  thereby  extinguished  ;  but  he  may  still  grant  leases, 
agrreeably  to  the  terms  of  the  power.  So  where  there  was  a  power  in  a  strict 
settlement,  enabling  three  successive  tenants  for  life,  **  respectively  when 
and  as  they  shall  respectively  be  in  the  aeiual  poeseseion  of  the  said  lands," 
&o.,  by  virtue  of  the  limitations  of  the  settlement,  and  not  before,  to  make 
leases,  &c.  for  lives  or  years.  The  second  tenant  for  life  conveyed  his  life 
estate  to  three  persons,  in  trust  to  secure  to  them  an  annuity  during  his  life, 
and  subject  thereto  to  pay  the  surplus  rents  to  him, — the  conveyance  con- 
taining a  covenant  on  the  part  of  the  grantees,  that  in  case  the  then  lease 
should  expire  during  the  life  of  the  grantor,  it  should  be  lawful  for  him  to 
let  the  premises  as  he  should  think  proper ^  with  their  consent,  provided  a  rent 
not  less  than  the  existing  rent  should  be  reserved.  The  old  lease  having 
expired,  the  second  tenant  for  life,  with  the  consent  of  die  grantees,  made  a 
pew  lease.  Under  these  circumstances  it  was  held,  that  the  power  was  not 
inseparably  annexed  to  the  estate  for  life;  and  though  it  might  not  be  com- 
petent for  the  tenant  for  life  to  derogate  from  his  own  act,  still  he  had  here 
expressly  reserved  an  authority  to  let ;  and  that  the  new  lease,  being  con- 
formable both  to  the  power  and  the  covenant,  was  good.  Abbotl,  C.  J.,  said, 
'*  We  ought  not  to  hold  that  such  a  power  is  extinguished  by  a  transfer  of 
the  estate,  unless  we  see  clearly  in  the  language  of  the  deed,  whereby  the 
power  is  created,  that  the  donor  of  the  power  intended  inseparably  to  annex 
it  to  the  life  estate  given,  and  to  a  continuance  of  that  estate  in  the  identical 
person  to  whom  it  is  given."  The  words  **  and  not  before"  were  much 
relied  on  to  show  that  the  clause  pointed  out  only  the  order  in  which  the 
successive  tenants  for  life  were  to  execute.  (Long  v.  Rankin,  App.  Sugd.  on 
Powers,  676,  4th  ed.;  2  Chance  on  Powers,  669,  600.) 

A  power  simply  eoUateral,  that  is,  a  power  to  a  stranger  who  has  no  interest 
in  the  land,  cannot  be  extinguished  or  suspended  by  any  act  of  his  own  or 
others  with  respect  to  the  landr  It  is  clear,  too,  it  cannot  be  released,  where 
it  is  to  be  exercised  for  the  benefit  of  another,  as  in  the  case  of  a  power  to 
executors  to  sell  lauds.  (Co.  Litt.  265  b ;  11  Rep.  Ill  a.)  But  where  Ae 
power  is  for  the  benefit  of  the  partyj.  as  a  power  to  charge  a  sum  of  money 
for  himself,  it  may  be  released ;  and  in  such  a  case  his  joining  in  a  convey- 
ance of  the  land,  clear  of  the  charge,  would  be  a  release.  (  Wesi  v.  Bemey, 
1  Russ.  ft  Mylne,  4.34,  435.) 

An  authority  to  consent  to  the  exercise  of  a  power  of  sale  appears  to  be 
subject  to  the  same  rules,  with  reference  to  extinguishment  ana  suspension, 
as  an  authority  to  execute  a  power.  (Earl  and  Conmiess  of  Jersey  v.  Dtoae, 
6  B,&  Aid.  569;  10  Moore,  311 ;  Roper  y.  Halifax,  8  Taunt.  845.)  The 
trustees  of  a  marriage  settlement  were  empowered  to  invest  the  trust  funds 
in  land,  and  afterwards  to  resell  the  lands,  with  the  consent  of  the  husband 
and  wife.  After  the  trustees  had  invested  part  of  the  funds  in  land,  the 
husband,  who  was  tenant  for  life,  conveyed  his  interest  under  the  settlement 
to  a  purchaser  by  the  description  of  all  his  life,  and  other  estate  and  interest 
in  all  the  monies,  stocks,  fund  and  securities,  and  messuages,  lands,  ftc, 
into  which  the  monies,  &c.  were,  or  at  any  time  hereafter  might  be,  con- 
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Terted  and  changed.     It  was  held,  that  the  husband's  power  to  consent  to  a    S  4>  4  Will.  4, 
resale  of  the  lands  was  not  destroyed  by  his  alienation  of  his  interest  under      e,  74,  #•  77. 

the  settlement.    ( War  burton  y,  Pam^  16  Sim.  62^;  18  Law  J.,  Chanc.  812.   

See  Hill  ▼.  PrUchard,  1  Kay,  894,  ante^  p.  869.)  A  general  power  of  ap- 
pointment  given  to  husband  and  wife,  during  their  joint  lives,  was  held  not 
to  be  destroyed  by  a  conveyance  by  the  huslumd  under  the  Insolvent  Act  to 
the  provisional  assignee.  {Jonet  v.  Winwood,  3  Mees.  &  W.  65S ;  10  Sim. 
160;  Mcrgan  v.  Rutson,  16  Sim.  284;  Badkam  v.  JTm,  7  Bing.  69ff ;  1  M. 
&  Scott,  14;  1  M.  &  Keen,  82.) 

By  a  marriage  settlement  of  the  husband's  lands,  after  a  life  estate  limited 
to  the  husband,  &c.,  a  joint  power  was  reserved  to  the  husband  and  to  his 
wife  to  appoint  the  estate  in  favour  of  children,  with  a  condngrent  limitation 
to  the  children  (which  in  the  events  which  happened  could  not  take  effect) 
and  the  reversion  in  fee  to  the  husband.  It  was  held,  that  the  bankruptcy 
of  the  husband  prevented  a  subsequent  exercise  of  the  joint  power  to  th* 
prejudice  rfthe  tusigneee,  (Hole  v.  Eicoit,  2  Keen,  444;  4  My.  flc  Cr.  187  ( 
see  Thorpe  v.  Goodall,  17  Yes.  888;  1  Rose,  40,  270.)  Bv  6  Geo.  4,  c  16, 
s.  77,  and  12  &  18  Vict,  c  106,  s.  147,  the  assignees  of  a  bankrupt  are 
enabled  to  exercise  for  the  benefit  of  the  creditors  all  powers  vested  in  a 
bankrupt,  which  he  might  execute  for  his  own  benefit  (except  the  right  of 
nomination  to  a  vacant  ecclesiastical  benefice). 

A  husband  and  wife  cannot,  either  jointly  or  severally,  appoint  an  attorney 
to  alienate  the  wife's  lands.  {Graham  v.  Jackson,  6  Q.  B.  811 ;  Law  J.IB^ 
Q.  B.  129.) 

(d)  See  s.  79,  post. 

Saving  of  other  Powers. 

78.  Provided  always,  and  be  it  further  enacted,  that  the  Thepowenof 
powers  of  disposition  given  to  a  married  woman  hy  this  act  JJ^positionaiven 
shall  not  interfere  with  any  power  which,  independently  of  this  woman  by  this 
act,  may  be  vested  in  or  limited  or  reserved  to  her,  so  as  to  }£^"^th*»nj^' 
prevent  her  from,  exercising  such  power  in  any  case,  except  so  other  powers, 
far  as  by  any  disposition  made  by  ner  under  this  act  she  may  be 
prevented  from  so  doing  in  consequence  of  such  power  having 
oeen  suspended  or  extinguished  by  such  disposition  (e). 

(e)  In  the  corresponding  clause  in  the  Irish  statute,  4  &  6  Will.  4,  c  92, 
s.  69,  the  following  qualification  is  added,  **  but  such  powers  of  disposition 
shall  not  enable  a  married  woman  to  dispose  of  lands,  or  any  estate  therein, 
where  the  settlement  or  other  instrument  under  which  she  may  be  entitled 
to  the  same  shall  contain  a  valid  restriction  against  the  anticipation  thereof 
by  such  married  woman."  Lord  Lyndhurst^C,  took  this  clause  in  the  sub- 
sequent act  to  be  an  expression  by  the  legislature  of  what  was  meant  by  the 

EnglUh  act.    (Baggett  v.  Meux,  1  Phill.  C.  C.  628.)  -  ^  •        / 

No  clause  or  provision  in  any  settlement  restraining  anticipation  shall     cIm^*^-*<  *^V^^^^ 
prevent  the  court  from  exercising,  if  it  shall  think  fit,  any  powers  given  by  ooXubJ**^'^^ 

the  Settled  Estates  Act.    (19  8c  20  Vict,  c  120,  s.  87.) 

The  act  which  authorizes  a  judicial  separation  between  husband  and  wife 
makes  her,  after  such  separation,  in  effect,  tifeme  sole,  but  provides  that  the 
act  shall  not  prevent  her  from  joining  at  any  time  during  the  separation  in 
the  exercise  of  any  joint  power  given  to  herself  and  her  husband.  (20  &  21 
Victc  88,  S.26.) 

Where  an  act  of  parliament  authorizes  the  purchase  of  lands  in  which  a  SotomnltiM  dU- 
fime  covert  is  interested,  and  gives  the  Court  of  Exchec^uer  authority  to  dis-  5J?*|^j!52i5^  t. 
tribute  the  purchase-money  amonest  the  parties  beneficially  entitled  thereto,       orpariiaincnt. 
the  exercise  of  that  authority  by  the  court  is  in  lieu  of  the  solemnities  ordi- 
narily required  for  the  conveyance  of  the  real  property  of  a  feme  eoeertj  or 
on  payment  of  her  money  out  of  court    (JBx  parte  Ellisonf  its  Trinity  House 
Corporation  Act,  2  Y.  &  Coll.  628.) 

Purchase-monev  belonging  to  a  married  woman,  which  has  been  paid 
iiito  Court  by  a  railway  company,  may  be  paid  out  to  her  upon  her  examina- 
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8^4  Will.  4,    tion  without  a  deed  acknowledged.     (Re  Hayes,  9  W.  R.  769.     See  Re 
c.  74,  $,  78.       Trewylyan,  81  Law  J.,  Ch.  560.) 

-  r-r- —       The  disabilitiet  of  married  women  at  common  law,  independent  of  parti- 

aHoo?T^marrkd     *^**^"'*  customs,  to  alien  their  property,  whether  real  or  personal,  either  by 
iromon.  deeds  or  wills,  are  well  known.    (See  Harg.  Co.  Litt.  111b,  n.  (4).)    The 

wife  of  a  man  who  has  abjured  the  realm,  or  been  transported,  may  act  at 
if  her  husband  were  dead.  (Co.  Litt.  182;  2  Vem.  104;  8  P.  Wms.  87.) 
Through  the  medium  ofpow^ca  and  trusts,  however,  a  married  woman  has 
long  been  ajjowed  to  haveTboth  at  law  and  in  equity,  the  full  dominion 
r^  over  pr&perty  independent  of  her  husband.  A  wife  may,  without  her  hus- 
band, execute  a  naked  authority,  as  to  sell  lands  whether  given  before  or 
after  coverture,  and  though  no  special  words  are  used  to  dispense  with  the 
disability  of  coverture.  (Co.  Litt.  112  a,  and  n.  (6).)  The  rule  is  the  same 
where  both  an  interest  and  an  authority  pass  to  the  wife,  if  the  authority  is 
collateral  to  and  does  not  flow  from  the  interest,  because  then  the  two  are 
unconnected,  as  if  they  W€fe  vested  in  different  persons.  (Rep.  temp.  Finch, 

1846.)  As,  too,  SLjeme  covert  may  without  her  husband  convey  lands  in  exe- 
cution of  a  mere  power  or  authority,  so  she  may  with  equal  effect  in  per- 
formance of  a  condition^  where  land  is  vested  in  her  on  c<)ndition  to  convey 
to  others.  (W.  Jones,  137,  138.)  The  reason  why  in  these  instances  the 
wife  may  convey  without  her  husband  seems  to  be,  that  he  can  receive  no 
prejudice  fi'om  her  acts,  but  a  great  one  might  arise  to  others  if  his  concur- 
rence should  be  essential.  (Harg.  Co.  Litt.  112  a,  n.  (6).)  'Jlie  same  rea- 
soning has  been  urved  in  favour  of  the  power  of  a  married  woman  to  convey 
an  estate  of  freehold  vested  in  her  as  a  trustee ;  but  as  the  law  takes  no 
notice  of  trusts,  the  better  opinion,  sanctioned  by  uniform  practice,  is,  that 
as  to  estates  of  freehold  which  a  married  woman  has  as  trustee,  no  effectual 
conveyance  could  formerly  be  made  by  her  without  fine  or  recovery,  nor  now 
without  a  deed  duly  acknowledged.    (See  1  Prest.  on  Abs.  887.) 

By  the  custom  of  London,  confirmed  by  statute  34  &  85  Hen.  8,  c  22, 
and  of  several  other  cities  and  boroughs,  as  Norwich,  &c.,  &c.,  a  married 
woman,  on  being  privately  examined  before  the  mayor,  may  bind  herself  by 
a  deed  acknowledged  and  inrolled,  (Hob.  225;  Com.  Dijr.  London,  (N.  8),) 
according  to  the  custom  of  the  city  or  borough.  (2  Inst  678;  1  Prest. 
Abst.  ZfA\  Roper  on  Husband  and  Wife,  581 ;  4  Cruise's  Dig.  tit.  xxxii, 
ch.  2,  pi.  ZZ,)  By  statute  82  Hen.  8,  c.  28,  the  husband  and  wife  may 
together,  under  certain  restrictions,  make  leases  of  the  wife's  lands  for  three 
lives  or  twenty-one  years.  If  the  requisites  of  the  statute  be  not  complied 
with,  the  lease  is  only  voidable,  not  actually  void ;  and  by  her  receipt  of 
rent  after  her  husband's  death  the  lease  will  be  confirmed.  {Doe  v.  Welter, 
7  T.  R.  478.)  By  statute  11  Geo.  4  &  1  Will.  4,  c.  66,  s.  12,  (repealing  29 
Geo.  2,  c.  81,)  a  married  woman  entitled  to  any  lease  or  leases  for  life  or 
lives,  or  for  any  term  of  years,  either  absolute  or  determinable  upon  the 
death  of  one  or  more  person  or  persons,  may  apply  to  a  court  of  equity  by 
petition  or  motion,  and  by  the  order  of  such  court  may  by  deed  only  sur- 
render  such  lease  or  leases,  and  accept  and  take  for  her  own  benefit  a  new 
lease  or  leases,  during  such  number  of  lives,  determinable  upon  lives,  or  for 
such  number  of  years  as  were  mentioned  in  the  lease  or  leases  surrendered 
at  the  making  thereof  respectively,  or  otherwise,  as  those  courts  should 
direct  This  act  was  extended  to  Ireland  by  5  &  6  Will.  4,  c  17.  Before 
29  Geo.  2,  c  81,  married  women  could  not  surrender  leases  without  a  fine. 
(Price  V.  Butts,  2  Roll.  168.)  A  deed  acknowledged  under  this  act,  being 
less  expensive  than  an  application  to  a  court  of  equity,  will  probably  hi 
now  adopted. 

It  has  long  been  firmly  settled,  that  a  married  woman  may  execute  a 
power  whether  appendant,  in  yross  or  Mmply"rollati»ral.  (  Harrii  v.  Orakam, 
1  Rolf.  Xbr.  329,  pi.  12  ;  2  Roll.  Abr.  247,  pi.  6 ;  Gibbons  v.  MouUon,  Finch, 
346;  Daniel  V.  Upley,  Latch.  89;  Godb.  827,  pi.  419;  Tomlinson  v.  Dightom, 
1  P.  Wms.  149;  Travel  v.  Travel,  8  Atk.  711,  cited  2  Ves.  sen.  191,)  as  wejl 
over  a  copvhold  as  a  fifeel>9|4  estate.  (Driver  v.  Thompson,  4  Taunt  29t) 
Thus,  if  a  married  woman  is  tenant  for  life,  with  a  power  of  leasing  in  pos- 
session, she  could  not  heretofore  create  a  mortgage  term  without  a  fine  or 
recovery,  nor  now  without  a  deed  acknowledged  according  to  this  statute, 
but  by  the  mere  execution  of  her  power  she  may  iQake  a  lease,  which  will 
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at  least  in  part,  and  may  perhaps  wholly,  take  effect  out  of  her  interest.    3  <f  4  Will,  4, 
So  if  she  has  a  general  power  of  appointment,  with  remainder,  in  default      c.  74, «.  78. 

of  appointment,  to  herself  in  fee,  she  could  not  by  the  old  law  affect  the  

remainder  vested  in  her,  except  by  a  fine  or  recovery,  nor  under  this  act 
without  a  deed  acknowledged;  but  she  may  defeat  the  remainder,  and 
convey  away  the  estate  by  the  execution  of  her  power. 

A  power  of  disposing  of  real  estate  may  be  given  to  a  married  woman,  in  what  way 
either  by  way  of  trust  or  of  power  over  an  use.     In  the  first  instance,  powers  may  be 
suppose  a  woman  having  a  real  estate  before  marriage,  and  either  before  or  ^^^womcn. 
after  marriage  by  a  pjroper  conveyance  conveys  such  estate  to  trustees  in 
trust  for  herself  duringner  coverture  for  her  separate  use ;  and  afterwards 
that  it  shall  be  in  trust  for  such  person  as  she  shall  by  any  writing  under 
her  hand  and  seal  or  by  will  appoint,  and  in  default  of  appointment  to  her 
heirs,  and  after  marriage  she  makes  an  appointment  in  pursuance  of  the 
power,  it  will  be  a  good  declaration  of  trust,  and  would  defeat  the  right  of 
her  heir  at  law.    (2  Ves.  sen.  191.)     A  power  is  a  mode  which  the  owner 
of  an  estate  ^'WCTYC*  to  himself  or  gj^  to  another,  through  the  medium  of 
_the  Statute  of  Uses,  of  raising  and  passing  an  estate.    ( 10  Ves.  2657)    THe" 
right  of  disposing  of  an  estate  may  be  reserved  to  a  married  woman  by  way 
of  power  over  an  use,  as  where  an  estafe~is  conveyed  to  the  use  of  herself 
for  life,  remainder  to  the  use  of  such  persons  as  she  shall  appoint,  and,  in 
default  of  appointment,  to  her  own  right  heirs,  by  the  execution  of  such 
power,  she  alone  can  dispose  of  the  remainder  in  exclusion  oTHer  heirs.    (2 
Vet.  sen.  l^TJ" 

A  power  coupled  with  an  interest  given  to  a  single  woman  to  be  executed 
by  her,  being  tole^  cannot  be  exercised  during  marriage.  {Marquis  rf Antrim 
V.  Duke  of  BucHngham,  1  Ch.  Cas.  17;  1  Eq.  Abr.  348,  pi.  4.)  And 
where  there  is  an  express  dispensation  with  coverture,  powers  coupled  with 
an  interest  may  be  exercised  notwithstanding  coverture;  an  opinion  had 
prevailed  that  where  there  is  no  dispensation  with  coverture  that  such 
powers  could  be  executed.  (Sugd.  on  Powers,  150 ;  Harg.  Co.  Litt  112  a, 
n.  (b);  1  Prest  on  Abs.  838;  Watk.  Conv.  by  Gov.  890,  n.  (a).)  It  has 
been  decided  that  an  appointment  made  by  a  married  woman  during 
coverture  is  valid,  notwithstanding  the  surrender  by  which  the  power  was 
created  did  not  contain  any  express  dispensation  with  the  disability  arising 
firom  coverture,  the  court  being  of  opinion  that  there  was  an  implied  dispen- 
sation with  coverture,  and  that  the  meaning  of  the  settlement  was,  that  the 
power  should  be  executed  by  the  married  woman,  whether  she  were  covert 
or  sole.  (Doe  d.  Blomfield  v.  Eyre,  3  C.  B.  557;  see  p.  678,  affirmed  in 
error,  5  C.  B.  713;  see  pp.  741,  745.) 

A  power  resting  on  articles  only  made  before  marriage  will  enable  the 
wife  to  dispose  of  property.  By  articles  before  marriage,  the  intended 
husband  covenanted  that  he  would  execute  all  such  acts  and  conveyances 
as  should  be  necessary  for  vesting  any  estate  which  might  descend  to  bia 
wife,  in  such  persons  as  she  should  name,  in  trust  for  her  sole  and  separate 
use,  and  to  be  subject  to  such  disposition  as  she  should  make  thereof,  by 
any  deed  or  writing  under  her  hand  and  seal,  or  by  her  last  will  and  tes- 
tament. The  wife  havinff  become  entitled  to  a  trust  estate  in  some  lands 
devised  them  by  her  wilL  And  it  was  decreed  that  the  power  was  well 
fireated  and  executed.  (  Wright  v.  Cadogan,  1  Br.  P.  C.  486 ;  Ambl.  468  ; 
2  Eden,  239 ;  see  Doe  v.  Staple,  2  T.  R.  684.)  But  a  mere  contract  by  the 
wife  to  convey,  entered  into  after  marriage,  whether  for  her  own  benefit  or 
that  of  others,  would  be  void.  {Dillon  v.  Orace,  2  Sch.  &  Lef.  462 ;  Worrall 
V.  Jacob,  3  Mer.  256.) 

A  condition  in  a  feoffment  or  grant  not  to  alien  to  any  person  is  void.  Condition  re- 
(6  Rep.  41  b.)    A  grantee  may  be  restrained  fi-om  aliening  for  a  particular  ^SlT^*  ****"" 
time  or  to  a  particular  person.    {Large* s  caee,  2  Leon.  82;  3  Leon.  182;  * 

Mu$champ*t  case,  Bridgro.  134.)  So  a  devise  in  fee  on  condition  that  the 
devisees  should  not  alien,  except  to  their  sisters  or  their  children,  is  good. 
{Doe  V.  Pearson,  6  East,  172 ;  Cuthbert  v.  Furrier,  Jac.  417 ;  Rots  v.  Host,  1 
Jac  &  W.  158.) 

The  old  way  of  expressing  a  trust  for  a  married  woman  was,  that  the  Iciantes  amilnit 
trustees  should  pay  into  her  proper  ban  is  and  upon  her  receipt  only ;  and  lanticipaUodr' 
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d  ^  4  WilL  i,  I  under  tucfa  a  trust  she  could  dispose  of  her  interest  When  once  it  was 
c.  74,  4.  78.    !  established  that  the  separate  estate  of  a  married  woman  was  to  be  so  for 

enjoyed  by  her  as  a/<me  *ofe,  as  to  possess  all  the  incidents  of  property,  and 

^  that  she  might  therefore  dispose  of  it  as  if  •oU,  it  was  necessary,  in  orider  to 
,  protect  her  against  the  husband's  righu,  to  qualify  the  gift  by  prohibiting 
anticipation.    {Pybu$  t.  Smith,  1  Vee.  jun.  189 ;  3  Br.  C  C.  340.) 

The  words  **  not  to  be  paid  by  aMHdpatUmf*  seem  to  have  been  first  in- 
troduced by  Lord  T^ar^^,  who,  it  is  said,  did  not  attempt  to  take  away  any 
power  the  law  gare  her  as  incident  to  property,  which  being  a  creature  of 
equity,  she  could  not  have  at  law ;  but  as  under  the  words  of  the  settlement 
it  would  have  been  her's  absolutely,  so  that  she  could  alien,  Lord  Thwrlow 
endeaToured  to  prevent  that,  by  imposing  upon  the  trustees  the  necessity  of 
paying  to  her  from  time  to  time,  and  not  by  anticipation,  reasoning  thus— 
that  equity  makin^^  her  the  owner  of  it,  and  enabling  her,  as  a  married 
woman,  to  alien,  might  limit  her  power  over  it ;  but  the  case  of  a  disposition 
to  a  man,  who,  if  he  has  the  property,  has  the  power  of  aliening,  is  quite 
different.  (See  Bnmdom  v.  Robhuoitj  18  Ves.  434,  435.)  Thus,  under  a 
trust  to  pay  the  dividends  of  a  fund  from  time  to  time  into  the  proper  hands 
of  a  man,  or  on  bis  proper  order  or  receipt  subscribed  with  his  own  hand, 
to  the  intent  that  the  same  should  not  be  grantable,  transferable  or  o^er- 
wiae  assignable,  by  way  of  anticipation  of  an^  unreceived  payment  or  pay- 
ments thereof,  or  any  part  thereof,  and  on  his  decease  the  principal  to  be 
paid  to  such  persons  as  in  a  course  of  administration  would  become  entitled 
to  his  personal  estate :  it  was  held,  that  it  was  a  life  interest,  liable  to  be 
assigned  under  a  commission  of  bankruptcy ;  for,  generally  speaking,  where 
property  is  given  to  a  man  for  life,  the  donor  cannot  take  away  the  incidents 
to  a  life  estate,  one  of  which  is  a  power  of  disposition.  {Bramdon  v.  Rohhum^ 
18  Ves.  429;  1  Rose,  197  ;  see  Qrtnei  v.  DolfMn,  1  Sim.  66;  19  Ves.  88; 
and  the  cases  cited  1  Swanst  481,  n.)  So  where  trustees  under  a  will  have 
a  discretion  as  to  the  manner  of  the  application  of  the  trust  frind  for  the 
benefit  of  a  particular  person,  but  no  power  to  apply  it  otherwise  than  for 
the  benefit  of  such  eesimi  que  trutt  during  his  life,  his  interest  passed  to  his 
assignees  under  the  Insolvent  Act,  notwithstanding  a  proviso  in  the  wiH 
that  he  should  not  have  power  to  sell,  mortgsge  or  anticipate  the  income  of 
the  fund.  {Green  v.  S^er,  1  Russ.  dc  M.  395 ;  see  Lear  v.  Leggett^  lb.  690; 
2  Sim.  479;  Pym  v.  Lockyar,  12  Sim.  394.)  But  where  by  the  ezpres- 
aions  used  in  a  will  it  can  be  collected  to  have  been  the  intention  of  the 
testator  that  the  estate  shall  cease  on  bankruptcy,  it  will  do  so.  As  where 
tliere  was  no  gift,  but  a  direction  that  the  payment  should  be  made  into  the 
donee's  proper  hands,  but  not  to  hU  assigns,  and  for  his  own  use  and  benefit, 
and  there  was  a  proviso  that  if  the  party  should  by  any  ways  or  means 
whatever  sell,  dispose  of  or  incumber  the  right  he  had  for  life,  then  his 
interest  to  cease,  and  the  trustees  to  apply  it  for  the  benefit  of  his  children : 
it  was  held,  that  on  the  bankruptcy  of  the  tenant  for  life  his  interest  ceased, 
and  that  his  children  became  entitled.  (Cooper  y.  Wyatt,  5  Madd.  482; 
Page  V.  Way,  3  Beav.  20.)  In  Shee  v.  HaU,  (13  Ves.  404,)  a  gift  for  lifo, 
with  comprehensive  words  restraining  the  disposition  of  it,  and  giving 
it  over  in  that  event,  was  held  to  cease  by  the  party's  taking  advantage 
of  the  Insolvent  Act.  (See  mutinson  v.  Wilkinson,  Coop.  C.  C.  295;  2 
Wils.  C.  C.  47 ;  Snowdon  v.  Dales,  7  Sim.  524 ;  Godden  v.  Oowhurst,  10  Simu 
642;  Anson  v.  Holmes,  1  Johns.  &  H.  530.) 

It  is  now  settled,  that  if  property  be  given  or  settled  to  the  separate  use 
of  a  woman  unmarried  when  the  settlement  or  gift  takes  effect,  and  she  be 
prohibited  against  anticipating  it,  it  will,  if  not  alienated  by  her  when  dip- 
covert,  be  enjoyed  by  her  as  her  separate  estate  during  any  coverture  or 
covertures  to  which  she  may  afterwards  be  subject ;  and  she  will,  during 
the  existence  of  such  coverture  or  eovertures,  be  unable  to  anticipate  it 
( TuUett  V.  Armstrong,  1  Beav.  1  ;  affirmed,  on  appeal,  by  Lord  Cottenkam, 
4  My.  &  Cr.  377.)  In  Barton  v.  Briscoe,  (Jac.  603,)  it  was  held,  that  the 
restraint  on  anticipation  continued  in  force  only  during  the  coverture,  and 
therefore  where,  by  a  settlement  made  after  marriage,  Uie  dividends  of  cer- 
tain sums  of  stock  were  to  be  paid  by  trustees  to  the  separate  use  of  a  mar- 
ried woman,  but  not  so  as  to  deprive  herself  of  the  benefit  thereof  by  sale, 
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mortgage,  charge,  or  otherwise  in  the  way  of  anticipation,  with  remainder    Z  ^  ^  WiU.  4, 
as  she  should  appoint  by  will,  and  in  default  of  appointment  to  A.,  the      c.  74,  #.  7(t. 

court  after  the  death  of  the  husband  ordered  the  fund  to  be  transferred  upon  

the  consent  of  the  widow  and  her  daughter,  the  latter  being  entitled  in  de- 
fault of  appointment  So  a  clause  against  anticipation,  annexed  to  a  life 
interest  in  a  trust  fund  bequeathed  to  a  female  infant,  does  not  prevent  her, 
after  she  comes  of  age  and  before  marriage,  from  effectually  assigning  her 
whole  interest  in  the  legacy.  (Brown  ▼.  PococK  2  Russ.  &  Mylne,  210; 
2  Mylne  &  Keen,  189.    See  Mastey  v.  Parker,  Id.  174.) 

The  clause  against  anticipation  may  be  confined  to  a  particular  cover- 
ture.    {Knight  V.  Knight,  6  Sim.  121 ;  Bradley  v.  Hughes,  8  Sim.  140.) 

Real  estate  was  devised  to  A.,  the  wife  of  B.,  her  heirs  and  assigns  for 
ever,  for  her  use  and  benefit,  with  power  to  appoint,  and  in  default,  re- 
mainder  over.  Personal  estate  was  given  to  A.  tor  her  sole  and  separate 
use,  independent  of  her  husband  B.,  and  her  receipts  alone  to  be  sufficient 
discharges :  it  was  held,  that  the  limitations  to  the  separate  use  of  A.  did 
not  extend  beyond  the  husband  specifically  named.  (Moore  v.  Morris,  4 
Drew.  88;  8  Jur.,  N.  S.  652.) 

It  is  now  settled  that  a  gift  to  the  separate  use  without  power  of  antici- 
pation will  operate  upon  all  the  covertures  of  a  woman,  unless  the  provisions 
are  destroyed  while  she  is  discovert;  whether  or  not  the  provisions  for 
separate  use  and  against  anticipation  are  applicable  to  the  whole  of  the  life 
estate  given,  or  only  to  a  particular  coverture,  must  depend  upon  the  con- 
struction of  the  words  of  the  gift.  By  a  post-nuptial  settlement  a  sum  of 
money,  the  property  of  the  wife,  was  vested  in  trustees  upon  trusts  which 
were  construed  to  operate  as  a  direction  to  pay  the  dividends  to  the  wife 
for  life,  or  to  her  appointees,  without  anticipation :  it  was  held,  that  the 
restraint  against  anticipation  operated  during  the  whole  life  of  the  wife,  and 
was  not  restricted  to  an  existing  coverture  by  the  introduction  of  additional 
words,  which  obviously  applied  only  to  such  existing  coverture.  If  the 
restriction  forms  part  of  the  only  sentence  which  gives  any  estate,  and  is 
in  words  made  part  of  the  gift,  then  the  estate  and  the  restriction  must  be 
commensurate.  (In  re  Gqffee,  1  Mac.  &  G.  541 ;  1  Hall  &  T.  %Z5 ;  7  Hare, 
101.) 

A  court  of  equity  will  give  effect  during  coverture  to  a  clause  in  restraint 
of  alienation  annexed  to  a  gift  to  a  married  woman  for  her  separate  use, 
whether  the  subject  of  the  gift  be  real  or  personal  estate,  or  whether  it  be 
in  fee  or  only  for  life.  Lord  Lyndhurst,  C,  said,  **  After  the  case  of  Tullett 
V.  Armstrong,  (4  My.  ft  Cr.  877,)  there  can  be  no  doubt  about  the  doctrine 
of  this  court  respecting  the  property  given  to  the  separate  use  of  a  married 
woman ;  and  it  is  clear  that  that  doctrine  applies  as  much  to  an  estate  in 
fbe  as  to  a  life  estate.  The  object  of  the  doctrine  was  to  give  a  married 
woman  the  enjoyment  of  property  independent  of  her  husband ;  but  to  se- 
cure that  object  it  was  absolutely  necessary  to  restrain  her  during  coverture 
from  alienation.  The  reasoning  evidently  applies  to  a  fee  as  much  as  to  a 
life  estate,  to  real  propertv  as  much  as  to  personal.  The  power  of  a  married 
woman,  independent  of  the  trust  for  separate  use,  ma^  be  diff*erent  in  real 
estate  from  what  it  is  in  personal ;  but  a  court  of  equity  having  created  in 
both  a  new  species  of  estate  may  in  both  cases  modify  the  incidents  of  that 
estate.**    (BaggeH  v.  Meux,  1  Phill.  C.  C.  627.) 

Lands  were  devised  to  trustees  **  for  the  use  and  benefit  of  T.,  the  rents 
and  profits  of  which  estate  she  should  receive  from  the  tenants  herself  while 
she  lives,  whether  married  or  single."  In  a  later  part  of  the  will,  which 
did  not  contain  anything  authorizing  a  sale  or  mortgage,  the  testatrix 
directed  that  no  sale  or  mortgage  of  the  estate  or  its  rents  should  take  place 
during  the  life  of  T.,  who  was  unmarried  when  the  will  was  made,  but  who 
had  married  after  the  death  of  the  testatrix :  it  was  held,  that  she  took  an 
estate  for  life  for  her  separate  use,  without  power  of  anticipation,  and  that 
a  mortgage  made  by  her  and  her  husband  was  therefore  invalid.  (Goulder 
V.  Camm,  1  De  G.,  F.  &  G.  146.) 

A  testator  bequeathed  personal  estate  in  trust  for  the  use  of  a.fsme  covert, 
and  without  power  of  anticipation.  The  legatee  was,  at  the  date  of  the  will, 
domiciled  abroad,  and  had  continued  so  ever  since.     By  the  law  of  her 
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3  4*  4  Witt,  4,    domicile  the  restraint  against  anticipation  was  disregarded,  but  the  court, 
c.  74,  t,  78.      nevertheless,  refused  to  give  effect  to  a  beneficial  arrangement  made  by  her 
"       anticipating  her  income.    {Peillon  v.  Brooking,  25  Beav.  218.) 

By  lease  and  release,  by  way  of  marriage  settlement,  lands,  the  inheritance 
of  the  wife,  were  conveyed  by  her  to  trustees  and  their  heirs,  to  the  use  of 
the  wife  and  her  assigns,  until  the  marriage  ;  and  from  the  solemnization  of 
the  marriage  in  trust  for  the  wife  and  her  assigns  during  her  life,  for  her 
own  sole  and  separate  use,  independent  of  the  debts,  control,  or  engage- 
ments of  the  husband ;  and  from  her  decease  to  the  use  of  the  husband^his 
heirs  and  assigns :  it  was  held,  that  the  trustees  did  not  take  the  legal  estate 
during  the  life  of  the  wife,  but  that  the  use  was  executed  in  her,  notwith- 
standing the  words  "  to  her  own  sole  and  separate  use,'*  &c  Parke,  B., 
observed,  **  Although  no  doubt  it  is  highly  probable  that  these  parties  in- 
tended to  give  the  trustees  the  legal  estate  auring  the  life  of  the  wife,  they 
have  not  used  apt  words  for  that  purpose.  We  cannot  collect  clearly  from 
the  words  of  the  deed,  that  they  intended  to  give  the  trustees  an  active 
trust,  to  exclude  the  husband  from  control,  by  giving  the  estate  to  the 
trustees  in  order  to  pay  over  the  rents  and  profits  to  the  wife.  The  limita- 
tion to  her  sole  and  separate  use  is  therefore  void  at  law,  and  the  use  is 
executed  in  the  wife,  although  the  husband  ia  a  trustee  for  her  in  equity." 
(  mUiams  V.  Waters,  14  Mees.  &  W.  166 ;  see  p.  173.) 
Power  of  dlspo-  Although  the  law  acknowledges  no  separate  estate  in  the  wife,  it  is  other- 
f^aratoMtate.  ^**®  ^^  *  court  of  equity,  where  the  wife  m  the  absence  of  any  clause  against 
^^^  anticipation  is  permitted  to  deal  with  such  proper^  as  if  she  were  ttfeme  sole, 

not  only  as  to  strangers,  but  as  to  her  husband.  Therefore,  where  in-a  deed 
executed,  upon  a  separation  between  husband  and  wife,  by  them  and  by  the 
trustees  of  their  marriage  settlement,  the  wife  charged  her  separate  property 
comprised  in  the  settlement  with  the  payment  of  an  annuity  to  the  husband, 
and  the  husband  released  his  marital  rights  in  respect  of  all  future  property 
acquired  by  the  wife :  it  was  held,  that  the  release  by  the  husband  was  a 
good  consideration  for  the  grant  of  the  annuity  by  the  wife,  and  that  the 
payment  of  it  would  be  enforced  by  the  court.  {Logan  v.  BirkeU,  1  Mylne 
&  Keen,  220.) 

Where  a  testator  devised  a  freehold  estate  to  trustees,  in  trust  to  pay  the 
rents  as  the  same  should  become  due  and  payable  into  the  hands  of  his 
wife,  and  not  otherwise,  for  her  life  for  her  separate  use,  and  directed  that 
the  receipts  of  his  wife  alone  for  what  was  actually  paid  into  her  own  proper 
hands  should  be  good  discharges  to  bis  trustees,  it  was  held  that  the  wife 
had  power  to  alienate  her  life  estate ;  Sir  /.  Leach,  V.  C,  observing,  that  it 
was  too  late  to  contend  that  a  lady  is  restrained  from  the  power  of  alienating 
her  life  interest,  because  it  is  given  to  her  sole  and  separate  use,  and  is  to 
be  paid  into  her  own  proper  hands,  and  upon  her  receipt  alone.  The  con- 
trary having  been  settled  by  repeated  authorities,  the  construction  given  to 
the  expressions  in  question  was,  that  they  were  intended  onlv  to  exclude 
the  marital  claims  of  any  present  or  after- taken  husband,  and  not  to  con- 
trol that  right  of  disposition  which  is  incident  to  property.  (Acton  v.  White^ 
I  Sim.  &  Stu.  429;  see  Sugd.  Pow.  118,  119, 5th  ed.;  Barrymore  ▼.  Ellu,  8 
Sim.  1.  See  Cox  v.  Chamberlain,  4  Ves.  631  ;  Roach  v.  Wadham,  6  East, 
289 ;  Wilde  v.  Fort,  4  Taunt  334.)  A  mere  direction  to  pay  income  to  the 
wife's  separate  use  from  time  to  time  will  not  restrain  her  ftom  alienation. 
{Parkes  v.  White,  11  Ves.  222.) 

In  Alexander  v.  Young,  (6  Hare,  393,)  stock  was  bequeathed  to  the 
separate  use  of  a  married  woman  for  life,  and  after  her  decease  to  her 
appointee  by  deed  or  will ;  with  a  direction  that  any  appointment  by  deed 
should  not  come  into  operation  until  after  her  death.  Wigram,  V.  C,  held, 
an  irrevocable  appointment  by  deed  might  be  made,  and  that  the  clause 
could  not  be  read  as  amounting  to  a  restraint  against  anticipation. 

The  intention  to  restrain  anticipation  must  be  clearly  expressed,  but  it 
is  not  necessary  in  all  cases  that  negative  words  should  be  introduced  in 
the  receipt  clause  to  complete  the  restraint  on  alienation,  for  that  clause 
must  be  construed  to  relate  to  the  income,  subject  to  such  restraints  as  are 
imposed  by  the  former  part  of  the  settlement  (Harrop  v.  Howard,  3  Hare, 
624;  Moore  v.  Moore,  1  Coll.  54;  Medley  v.  Horton,  8  Jur.  853.) 
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No  particular  form  of  words  is  necessary  to  impose  a  restraint  on  antici-    3  4*  ^  '^^^  4* 
patioa  in  a  limitation  to  the  separate  use  of  a  married  woman,  the  question       c.  74,  #.  78. 
being  one  of  intention.    (Baker  t.  Bradley ^  2  Jur.,  N.  S.  98  ;  25  Law  J.,  — ~ 
Chanc  7.)     By  an  instrument  giving  property  in  trust  for  a  married  woman 
and  her  assigns  for  her  life  for  her  separate  use,  it  was  declared  that  the 
receipts  of  the  married  woman  alone,  or  of  some  person  or  persons  autho- 
rized by  her  to  receive  any  payment  of  the  rents  and  income  after  such 
payment  should  have  become  due,  should  alone  be  good  discharges :  it  waa 
held,  that  she  was  restrained  from  anticipation.    (lb.)    The  case  of  Field  ▼. 
Evans,  15  Sim.  375,  was  approved  o£    (lb,) 

A  testator  bequeathed  leasehold  and  other  personal  estates  to  trustees  in 
trust  to  pay  the  renta,  &c.,  to  such  person  or  persons  as  a  married  woman 
should,  by  writing  under  her  hand  from  time  to  time,  but  not  by  way  of 
anticipation,  appoint,  and  in  default  of  such  appointment,  or  so  far  as  the 
same  should  not  extend,  into  her  proper  hands  for  her  sole  and  separate  use^ 
with  a  direction  that  her  receipts,  notwithstanding  coverture,  should  be 
good  discharges,  and  after  her  death  in  trust  for  her  children.  It  was  held, 
upon  the  particular  terms  of  the  gift,  that  the  restraint  on  anticipation 
applied  to  an  assignment,  by  the  married  woman,  of  her  separate  estate  as 
well  as  to  an  appointment  in  execution  of  her  power,  notwithstanding  the 
will  did  not  provide  that  her  receipts  alone  should  be  good  discharges. 
(Broum  v.  Bat^ford,  I  PhilL  C.  C.  620  ;  11  Sim.  127.  See  Moore  v.  Moore^ 
1  CoIL  C.  C.  64;  Field  v.  Evant,  15  Sim.  375 ;  Harnett  v.  Macdougall,  8 
Beav.  187.)  A  gift  of  property  to  the  separate  use  of  a  woman,  "  but  not 
to  be  sold  or  mortgaged,"  was  held  to  restrain  anticipation.  (Steedman  v. 
Poofe,  6  Hare,  193.) 

It  seems  well  established,  that  a  settlement,  gif^,  or  limitation  of  personal 
property  to  the  separate  use  of  a  woman,  or  in  similar  words,  without  any 
restraint  on  her  alienation,  enables  her  not  only  to  receive  and  apply  to 
her  separate  use  the  income,  but  to  dispose  of  the  capital  or  corpus,  either 
by  an  act  inter  vivos,  or  by  will.  ( Rich  v.  Cockell,  9  Ves.  369 ;  Fettiplace  v. 
Gorges,  1  Ves.  jun.  46 ;  3  Br.  C.  C.  8 ;  see  also  Peacock  v.  Monk,  2  Ves.  sen. 
191 ;  Hearle  v.  Greenbank,  3  Atk.  696 ;  1  Ves.  sen.  298.)  Where  an  estate 
in  fee  simple  is  conveyed  for  the  separate  use  of  a  married  woman,  without 
an  express  power  of  appointment  reserved  to  her,  she  cannot  during  her 
coverture  dispose  of  the  fee  simple,  without  the  concurrence  of  her  hus- 
band in  such  assurance  as  is  required  for  passing  her  interest  in  lands. 
(See  1  Sand.  Uses,  345,  4th  ed. ;  Chance  on  Powers,  pi.  545 ;  Goodill  v. 
Brigham,  1  Bos.  &  P.  192.)  Thus  where  lands  were  devised  to  a  trustee 
and  his  heirs,  in  trust  for  the  separate  use  of  a  married  woman,  and  to  con- 
vey the  same  to  her,  her  heirs  and  assigns,  free  from  the  control  of  her 
present  or  any  future  husband,  and  to  permit  her  to  take  the  rents  and 

{>rofit8:  it  was  held,  that  she  had  no  power  of  devising  the  premises,  for  the 
egal  estate  was  vested  in  the  trustee  for  securing  her  against  her  husband's 
rights,  with  the  beneficial  interest  in  fee  in  her,  without  the  incidental 
power  of  devising,  and  upon  her  death  the  trustee  became  seised  for  the 
heir  at  law,  notwithstanding  she  had  executed  a  will  in  &vour  of  another 
person.  (Doe  d.  Stevens  v.  Scott,  1  Moore  &  P.  317;  4  Bing.  505.)  A 
married  woman.having  real  property  settled  to  her  separate  use,  with  a  tes- 
tamentary power  over  it,  may  dispose  of  leaseholds  and  other  chattels  pur^ 
chased  with  the  produce  of  it,  but  not  of  real  estate  so  purchased.  (Churchill 
V.  l>ublin,  9  Sim.  447.) 

A  husband  and  wife  cannot  effectually  dispose  of  the  life  interest  of  the 
wife  in  a  fund  not  settled  to  her  separate  use,  beyond  the  duration  of  the 
coverture.  (Stife  v.  Everitt,  1  M.  &  Craig,  87.)  The  Court  6f  Chancery 
will  not  supply  the  want  of  an  acknowledgment  of  a  deed  by  a  married 
woman,  to  do  so  would  deprive  married  women  of  that  protection  which  the 
law  has  thrown  round  them.  (Lassence  v.  Tiemey,  14  Jur.  182,  186;  1 
Mao.  &  O.  551 ;  see  p.  572.)  A  feme  covert,  to  whose  sole  and  separate 
use  a  reversionary  interest  in  personal  property  was  given,  may  assign  that 
interest  as  if  she  was  Vifeme  sole ;  and  her  assignment  will  bind  her  right  in 
case  she  survive  her  husband.  (Keene  v.  Johnstone,  1  Jones  &  Carey,  Ir.  R. 
255.)    A  siarried  woman,  to  whom  a  rent-charge  for  life  in  reversion  W98 
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8  4"  ^  ^*''*  ^*  devised  to  her  separate  use  without  the  intervention  of  trustees,  joined  with 
e.  74,  t,  78.      her  husband  in  assigning  it  for  valuable  consideration ;  such  assignment 

>—   was  held  to  bind  her  after  her  husband's  decease,  although  no  fine  had  been 

levied.    {M<yor  v.  Lamley,  2  Russ.  &  M.  3^5.) 

A  fund  in  court  was  subject  to  a  trust  for  a  husband  for  life,  remainder 
to  his  wife  for  life,  remainder  to  their  son  absolutely.  The  husband  and 
son,  by  deed,  surrendered  and  released  their  respective  interests  to  the  wife, 
for  the  express  purpose  of  giving  her  a  present  absolute  interest  in  the  fund, 
and  thereby  enabling  her  to  assign  it  at  once  to  the  son.  But  a  petition 
by  the  three  for  the  payment  of  the  fund  to  the  son  was  refused,  on  the 
ground  that  the  Court  of  Chancery  will  not  establish  an  equitable  merger 
by  analogy  to  law,  where  the  effect  wouid  be  to  defeat  its  own  rules  and 
practice  m  the  protection  of  married  women  from  the  marital  control. 
(  WMttle  V.  Helming,  2  Phill.  C.  C.  731 ;  11  Beav.  222 ;  12  Jur.  1079  ;  Story 
T.  Tonge,  7  Beav.  91.)  Skadwell,  V.  C,  had,  in  several  cases  under  similar 
circumstances,  ordered  the  transfer  of  trust  funds.  (14  Sim.  592 — 599 ;  see 
mtkop  V.  Colebrooke,  16  Sim.  39.) 

Although  the  power  to  impose  a  restraint  against  anticipation  in  the  case 
of  a  married  woman  is  a  creature  of  equity,  still  the  imposition  of  the  re- 
straint is  the  act  of  the  settlor,  and  the  court  will  not  assist  in  removing  the 
restraint,  although  it  would  be  for  the  benefit  of  the  married  woman. 
Therefore  a  legacv  to  a  married  woman,  upon  condition  that  she  and  her 
husband  absolutely  convey,  or  cause  to  be  conveyed,  their  interests  in  an 
estate  vested  in  trustees,  upon  trust  for  herself  for  life,  without  power  of 
anticipation,  with  remainder  to  her  children,  cannot  be  paid  to  her,  as  she  is 
unable  to  comply  with  the  condition.  {Robinson  v.  IFheelwrightf  2  Jur., 
N.  S.  564:  25  Law  J..  Chan.  385  ;  21  Beav.  214 ;  2  Jur.,  N.  S.  32.) 

Where  purchase  money  paid  into  court  by  a  railway  company  belongs  to 
a  married  woman,  the  court  will  pay  it  out  to  her  without  deed  acknowleti^d, 
but  simply  upon  her  examination.  (Re  Hayei,  9  W.  R.  769.)  The  court 
will  not  order  payment  to  a  married  woman  on  her  separate  receipt  without 
examination.    {Gibbons  v.  Kibbey,  7  Jur.,  N.  S.  1298 ;  10  W.  R.  55.) 


Every  deed  by  a 
married  woman, 
not  executed  by 
her  as  protector, 
to  be  acknow- 
ledged by  her 
before  a  Judge, 
ftc. 


Acknowledg- 
ments by  manied 
women  may  be 
received  by  Judge 
of  county  conrt. 


Acknowledgment  of  Deeds. 

79.  Every  deed  to  be  executed  by  a  married  woman  for  any 
of  the  purposes  of  this  act,  except  such  as  may  be  executed  by 
her  in  the  character  of  protector  for  the  sole  purpose  of  giving 
her  consent  to  the  disposition  of  a  tenant  in  tail,  shall,  upon  her 
executing  the  same,  or  afterwards,  be  produced  and  acknow- 
ledged by  her  as  her  act  and  deed  before  a  judge  of  one  of  the 
superior  courts  at  Westminster,  or  a  master  in  chancery  (c),  or 
before  two  of  the  perpetual  commissioners,  or  two  special  com- 
missionersi  to  be  respectively  appointed  as  hereinafter  pro- 
vided (J). 

(c)  The  office  of  Master  in  Chancery  is  now  abolished.  (15  &  16  Vict, 
c.  80,s.  1.) 

Any  acknowledgment  to  be  made  by  any  married  woman  under  3  &  4 
Will.  4,  c.  74,  may  be  received  by  a  judge  of  a  county  court,  in  the  same 
manner  as  such  acknowledgment  may  be  received  by  a  judge  of  a  superior 
court.    (19  &  20  Vict.  c.  108,  s.  73.) 

By  schedule  C.  to  the  latter  act,  the  fee  for  taking  the  acknowledgment 
of  a  married  woman  is  W. 

{d)  Where  any  married  woman  shall  be  seised  or  possessed  of  or  entitled 
to  any  estate  or  interest,  manorial  or  otherwise,  in  land  proposed  to  be 
conveyed  for  the  purposes  of  the  act  affording  facilities  for  the  conveyance 
and  endowment  of  sites  for  schools,  she  and  her  husband  may  convey  the 
same  for  such  purposes  by  deed,  without  any  acknowledgnient  thereof.  (4 
&  5  Vict  c.  38,  8.  5.) 
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An  acknowledgment  by  a  married  woman  before  two  commisiionera,  one    3  i(-  4  Will.  4, 
of  whom  was  interested,  was  held  to  be  void.    (Bank*  v.  OUertott,  10  Exch.      c.  74,  «.  79. 
168  ;  28  Law  J.,  Exch.  285  ;  lU  OUerton,  15  C.  B.  796.)  

The  Statute  17  k  18  Vict.  c.  75,  intituled  <<  An  Act  to  remove 
Doubts  concerniDg  the  due  Acknowledgmeut  of  Deeds  by 
Married  Women  m  certain  Cases/*  was  passed  on  the  7th 
August,  1854.    This  act  recites  the  above  section. 

And  whereas  it  is  apprehended  that  deeds  executed  by  mar- 
ried women  under  the  provisions  of  the  said  act  may  be  liable 
to  be  invalidated  by  the  circumstance  that  the  judge,  or  master 
in  chancery,  or  one  or  both  of  the  commissioners,  taking  the 
acknowledgment,  may  be  or  may  have  been  interested  or  con- 
cerned, either  as  a  party  or  otherwise,  in  the  transaction  giving 
occasion  for  such  acknowledgment,  and  it  is  not  expedient  that 
deeds  executed  in  good  faith  under  such  circumstances  should 
be  invalidated :  it  is  therefore  enacted  as  follows : — 

1.  No  deed  which  has  been  acknowledged  or  which  shall  ^/S^ittlm-"* 
hereafter  be  acknowledged  by  a  married  woman  before  a  jud^e  peachsbie  by 

of  one  of  the  superior  courts  of  Westminster,  or  a  master  m  ^J^i^fire**' 
chancery,  or  before  two  of  the  perpetual  commissioners  or  two  whom  same  was 
special  commissioners  appointed  as  by  the  said  act  is  required,  i^^^tod.' 
snail  be  impeached  or  impeachable  at  any  time  after  the  certi- 
ficate of  such  acknowledgment  has  been  filed  of  record  in  the 
Court  of  Common  Pleas  at  Westminster,  by  reason  only  that 
such  judge  or  master  in  chancery,  or  such  commissioners,  or 
either  of  them,  was  or  were  interested  or  concerned,  either  as  a 
party  or  parties,  or  as  attorney  or  solicitor  or  clerk  to  the  attor- 
ney or  solicitor  of  one  of  the  parties,  or  otherwise,  in  the  trans- 
action giving  occasion  for  sucn  acknowledraient 

2.  Proviaed,  that  if  any  proceeding  instituted  before  the  suying  prooeed- 
thirteenth  day  of  July,  one  thousand  eight  hundred  and  fifty-  SSw^tS'^JJ"' 
four,  in  the  said  Court  of  Common  Pleas,  for  the  purpose  of  knowiedgment. 
quashing  or  taking  off  the  file  of  records  of  the  said  court  any 
certificate  of  an  acknowledgment  of  a  deed  by  a  married 

woman,  on  the  ground  that  such  judge  or  master  in  chancery, 
or  ^ther  of  such  commissioners,  was  interested  or  concerned  as 
aforesaid,  shall  be  pending  at  the  passing  of  this  act,  it  shall  be 
lawful  for  the  said  court  to  proceed  with  and  dispose  of  the 
same  as  if  this  act  had  not  passed,  except  that  if  the  said  court 
shall  be  satisfied  that  any  person  or  persons  acting  bond  fide  has 
or  have  been  induced  by  the  terras  of  the  ordei-s  made  by  the 
said  court  in  Hilary  Term,  one  thousand  eight  hundrea  and 
thirty-four,  to  acknowledge,  or  to  accept  a  title  depending  on 
the  acknowledgment  of,  anv  deed  or  deeds  before  commis- 
sioners, one  01  whom  may  have  been  interested  or  concerned 
as  aforesaid,  the  said  court  may  refuse  to  permit  the  certificate 
to  be  quashed  or  taken  off  the  file  on  such  terms  as  to  the  pay- 
ment of  costs  and  expenses  as  the  said  court  shall  think  fit  to 
make. 

8.  The  Court  of  Common  Pleas  may  from  time  to  time  pSj^y^Se" 
make  any  rules  which  to  them  may  seem  fit  for  preventing  rule  for  prerent- 
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c.  74,  s.  79. 

ere  who  are  in* 
tereeted  tnm 
taking  acknow- 
ledgmenU. 
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anj  oommissionere  interested  or  oonoemed  as  aforesaid  from 
taking  any  acknowledgment  under  the  said  recited  act,  any- 
thing herein  contained  to  the  contrary  notwithstanding,  so 
nevertheless  that  no  such  rule  shall  make  invalid  any  acknow- 
ledgment after  the  certificate  shall  have  been  filed  of  record  as 
aforesaid. 


The  Judge,  fte. 
before  iMeiving 
such  acknow- 
ledgment, to 
examine  her 
apart  from  her 
husband. 


Mscaminaiion. 
80.  Such  judge,  master  in  chancery,  or  commissioners  afore- 
said, before  he  or  they  shall  receive  the  acknowledgment  by 
any  married  woman  of  any  deed  by  which  any  disposition,  re- 
lease, surrender,  or  extinguishment  shall  be  made  by  her  under 
this  act,  shall  examine  her,  apart  from  her  husband,  touching 
her  knowledge  of  such  deed,  and  shall  ascertain  whether  she 
freely  and  voluntarily  consents  to  such  deed,  and,  unless  she 
freely  and  voluntarilv  consent  to  such  deed,  shall  not  permit 
her  to  acknowledge  the  same ;  and  in  such  case  such  deed  shall, 
so  far  as  relates  to  the  execution  thereof  by  such  married 
woman,  be  void  (e). 

(e)  No  person  connected  with  the  husband  ought  to  be  present  when  a 
married  woman's  examination  as  to  her  consent  is  taken.  {Re  Bendythe,  3 
Jur.,  N.  S.  727 ;  26  Law  J^  Chan.  814.)  The  court  directed  the  officers  to 
file  an  acknowledgment  of  a  married  woman  who  was  deaf  and  dumb.  The 
nature  of  the  transaction  having  been  duly  explained  to  her  by  signs,  and 
she  in  like  manner  signifying  her  assent,  and  these  facts  appearing  upon 
affidavit  and  also  upon  the  certificate.  (Re  Harpert  7  Scott,  N.  IL  431; 
6  Man.  &  G.  732.)  The  form  of  the  certificate  of  acknowledgment  by  a 
deaf  and  dumb  woman,  and  the  affidavit  to  verify  the  same,  are  in  Macqueen 
on  Husband  and  Wife,  App.  pp.  31—34. 

The  Court  of  Chancery  nas  no  jurisdiction  to  compel  a  conveyance  by  a 
married  woman  pursuant  to  its  decree.  In  Jordan  v.  Joitet,  2  PhilL.C.  C. 
170,  the  plaintiff  was  equitable  mortgagee  of  an  estate  by  virtue  of  a  deposit 
of  title  deeds  made  by  Mrs.  Jones  when  sole,  she  being  at  the  time  mort. 
gagee  in  fee  of  the  estates.  The  suit  was  for  a  foreclosure  of  the  mortgage 
or  a  sale.  By  the  decree  it  was  ordered  that  the  estate  should  be  sold,  and 
that  all  proper  parties  should  join  in  the  conveyance  as  the  master  should 
direcL  The  estate  was  accordingly  sold,  and  the  purchaser  having  paid  his 
money  into  court  was  let  into  possession;  but  Mrs.  Jones  and  her  husband 
refused  to  execute  the  deed  of  conveyance ;  whereupon  an  order  was  made 
by  IVigraiih  V.  C,  that  Mrs.  Jones  should  execute  a  conveyance  pursuant 
to  the  decree,  and  acknowledge  it  before  a  master  or  commissioner,  as  re- 
quired by  this  act  But,  upon  appeal.  Lord  Cottenham,  C,  reversed  his 
Honor's  order,  being,  after  some  hesitation,  of  opinion,  *'  that  the  court  had 
DO  authority  to  make  such  an  order  against  a  married  woman." 

Where  a  ward  of  court  married  without  consent,  and  after  she  atuined 
her  majority  executed,  by  the  direction  of  the  Court  of  Chancery,  a  settle- 
ment  of  real  estate  to  which  she  was  equitably  entitled,  and  did  not  acknow- 
ledge the  deed  under  this  act :  it  was  held,  that  the  heir  was  not  bound,  as 
the  court  could  not  have  compelled  the  wife  to  acknowledge  the  deed. 
(Field  V.  Moore,  Field  v.  Brown,  7  De  G.,  M.  &  G.  691.) 

A  married  woman,  a  party  to  a  creditor's  suit  for  the  administration  of 
the  estate  of  a  person  of  whom  she  was  heir  at  law,  was,  by  the  decree  in  the 
cause,  ordered  to  convey.  She  accordingly  executed  the  deed,  but  refused 
to  acknowledge  it  under  this  statute.  The  purchaser,  by  his  petition, 
prayed  a  reference  to  the  master  under  the  stat  1  Will  4,  c  60,  to  inquire 
whether  she  was  a  trustee,  and  the  court  referred  it  to  the  master  to  inquire 
whether  the  conveyance  executed  by  her  was  a  proper  one  to  be  executed 
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and  acknowledged  by  her  under  the  decree,  and  if  not,  to  approve  of  a  piToper    3  <^  4  WUL  4^ 
conveyance.    {^BilUng  v.  Webb,  12  Jur.  247  ;  1  De  G.  &  S.  716.)  c.  74,  «.  80. 


Appointment  of  perpetual  Commissioners, 

81.  For  the  purpose  of  providing  convenient  means  of  taking  Astotheappoint- 
acknowledgraents  by  married  women  of  the  deeds  to  be  exe-  "mmiMteiSifOT 
cuted  by  them  as  aforesaid,  the  Lord  Chief  Justice  of  the  Court  each  county  or 
of  Common  Pleas  at  Westminster  shall  from  time  to  time  maSng^tratuid 
appoint  such  proper  persons  as  he  shall  think  fit,  for  every  {|J*p*%u'*^' 
countv,  riding,  division,  soke  or  place,  for  which  there  may  be  inissionen  and " 
a  clerk  of  the  peace,  to  be  perpetual  commissioners  for  taking  thedeiivciyof 
such  acknowledgments^  and  such  commissioners  shall  be  remov-  ^^^  **' 
able  by  and  at  the  pleasure  of  the  said  Lord  Chief  Justice ;  and 
lists  of  the  names  of  such  commissioners  for  the  time  being, 
with  the  names  of  their  place  of  residence,  and  the  counties, 
ridings,  divisions,  sokes,  or  places  for  which   they  shall  be 
respectively  appointed  to  act,  shall  from  time  to  time  be  made 
out  and  be*  kept  bv  the  officer  of  the  Court  of  Common  Pleas 
at  Westminster  with  whom  the  certificates  of  the  acknowledg- 
ments by  married  women  are  to  be  lodged  as  hereinafter  men- 
tioned;  and  such  officer  shall  fi*om  time  to  time  transmit, 
without  fee  or  reward,  to  the  clerk  of  the  peace  for  each 
county,  riding,  division,  soke  or  place,  or  his  deputy,  a  copy 
of  the  list  to  be  so  from  time  to  time  made  out  for  that  county, 
riding,  division,  soke  or  place,  and  such  officer  shall  deliver  a 
copy  signed  by  him,  of  the  list  for  the  time  being  for  any 
county,  riding,  division,  soke  or  place,  to  any  person  applying 
for  the  same ;  and  the  clerk  of  the  peace  for  eacn  county,  riding, 
division,  soke  or  place,  or  his  deputy,  shall  deliver  a  copy, 
signed  by  him,  of  the  list  last  transmitted  to  him  as  aforesaid  to 
any  person  applying  for  the  same  (e). 

(e)  By  23  &  24  Vict.  c.  127,  a.  30,  every  appointment  made  after  28th  Appointment  to 
August,  1860,  of  any  attorney  or  solicitor,  under  this  section,  to  be  a  perpetual  *»  regiatercd. 
commissioner  for  taking  acknowledgments  of  married  women  under  this  act 
shall,  before  any  such  authority  or  appointment  is  acted  upon,  be  brought 
to  the  regristrar  by  the  person  to  whom  the  same  is  granted,  or  some  person 
on  his  behalf,  and  the  registrar  shall,  in  books  to  be  kept  for  that  purpose, 
enter  the  particulars  of  every  such  authority  or  appointment  on  payment  of 
one  shilling,  and  the  registrar  shall  mark  such  authority  or  appointment  as 
having  been  entered,  and  with  the  date  of  the  entry ;  and  such  books  shall 
at  all  times  be  open  to  public  inspection  during  office  hours  without  fee  or 
reward. 


Power  of  perpetual  Commissioners. 

82.  Provided  always,  and  be  it  further  enacted,  that  any  Power  of  per- 
person    appointed  commissioner   for   any  particular  county,  Jtoncrs^nSTon- 
riding,  division,  soke  or  place,  shall  be  competent  to  take  the  ^S^i'S^' 
acknowledgment  of  any  married  woman  wheresoever  she  may         r  p  ace. 
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8^4  WW,  4,   reside,  and  wheresoever  the  lands  or  money  in  respect  of  which 
g.  74,  *.  82.     jjjg  acknowledgment  is  to  be  taken  may  be  (f). 

(/)  The  two  commissioners  who  take  the  acknowledgment  in  England 
must  both  be  appointed  for  the  county  in  which  the  acknowledgment  is 
taken.    ( fVebster  to  Cariine,  4  Man.  &  G.  27  ;  1  Dowl.  P.  C.  N.  S.  678.) 

The  commissioners  for  taking  the  acknowledgments  of  married  women 
have  a  lien  for  their  fees  on  the  instruments  in  their  joint  possession,  and  if 
a  deed  were  in  the  possession  of  one  only,  he  might,  if  authorized  by  the 
other,  detain  the  deed  for  that  other's  lien.  {Ex  parte  Groves  3  Bing.  N.  C. 
864.) 


Special  Commissioners. 
If,  fhmi  being  be-  83.  In  thosc  cascs  where,  by  reason  of  residence  beyond  seas, 
imitdimMa  01*  ill-health,  or  any  other  safiicient  cause,  any  married  woman 
!»•  projjen***  k  ^hall  be  prevented  from  making  the  acknowledgment  required 
SSSowiJjSient,  by  this  act  before  a  judge  or  a  master  in  chancery,  or  anv  of 
slSerltolbr***  perpetual  commissioners  to  be  appointed  as  aforesaid,  it 

point^i.  ^^  shall  be  lawful  for  the  Court  of  Common  Pleas  at  Westminster, 
or  any  judge  of  that  court,  to  issue  a  commission  specially  ap- 
pointing any  person  therein  named  to  be  commissioners  to  take 
the  acKnowledgment  by  any  married  woman  to  be  therein 
named  of  any  such  deed  as  aforesaid  (g) :  provided  always, 
that  every  such  commission  shall  be  made  returnable  within 
such  time,  to  be  therein  expressed,  as  the  said  court  or  judge 
shall  think  fit. 

(g)  The  following  b  the  form  of  a  special  commission  issued  under  this 
section : — 

*'  I  [namt  rfj*dge1,  one  of  the  justices  of  her  Migesty's  Court  of  Common 
Pleas  at  Westminster,  do,  by  virtue  of  the  statute  in  that  case  made  and 
provided,  appoint  A.  B.  and  C.  D.  special  commissioners,  to  take  the 

acknowledgment  of  Ann j  the  wife  of  E.  F.,  now  residing  at  ,  in 

»-— ,  of  any  deed  by  which  it  is  intended  to  pass  the  estate  of  her  the  said 
Ann  [or  to  bar  the  dower  of  her  the  said  Ann]  as  a  married  woman,  pur- 
suant to  the  sutute  8  &  4  Will.  4,  c.  74.  And  I  do  order  and  dhrect  that 
this  commission  shall  be  executed  and  returned  to  the  proper  officer  of  the 
court  on  or  before  the day  of ,  186 — . 

"  Dated  this day  of ,  186— =.•• 

"  Entered." 

The  court  will  not  enlarge  the  time  for  returning  a  special  commission 
for  taking  an  acknowledgment  of  a  married  woman  abroad,  where  it  has 
been  executed  after  the  return  day  named  therein.  (Re  Carter,  9  C.  B^ 
N.  S.  791.) 

The  court  will  enlarge  the  time  for  returning  a  special  commission  for 
taking  the  acknowledgment  of  a  married  woman  abroad  where  it  has  been 
duly  executed,  but  its  return  has  been  unavoidably  delayed  until  after  the 
return  day  therein  named. 

The  court  allowed  a  commission  with  the  certificate  of  acknowledgment 
and  affidavit  to  be  received  and  filed,  notwithstanding  the  omission  of  the 
month  in  the  jurat  of  the  affidavit.    (Re  Fan  Ufford,  9  C.  B.,  N.  S.  789.) 

The  court  will  enlarge  the  time  for  returning  a  commission  for  taking  the 
acknowledgment  of  a  married  woman  abroad  under  this  act,  where,  by  reason 
of  the  remoteness  of  the  residences  of  the  parties,  the  time  has  proved  to 
be  too  short.    (Re  Booth,  5  C.  B.,  N.  S.  540.) 

The  acknowledgment  of  a  married  woman  taken  abroad  under  this  act 
must  be  taken  by  the  persons  mentioned  in  the  commission ;  and  therefore, 
where  there  were  variances  between  the  names  of  the  persons  designated  in 
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the  commission  as  comipissioners  and  the  names  in  the  signatures  attached,  Z  ^^  Will,  4, 
the  court  required  that  there  should  be  an  identification  by  affidavits  of  c.  74,  i,  83. 
persons  on  the  spot  bearing  positive  testimony  to  the  fact. 

A  commission  was  directed  to  William  Bates,  lawyer,  John  Howey, 
wholesale  grocer,  and  Alexander  Cummins,  wholesale  grocer,  all  of  De- 
buque,  in  the  state  Iowa,  in  the  United  States  of  America.  The  certificate 
of  acknowledgment  was  signed  by  Andrew  Cummins  and  John  Hoey. 
The  affidavit  of  verification  was  made  by  Hoey,  who  described  himself  as 
one  of  the  commissioners,  and  stated  the  certificate  was  signed  by  Andrew 
Cummins,  "  the  other  commissioner."  An  affidavit  was  produced  made 
by  the  solicitor  who  prepared  and  sent  out  the  commission,  who  stated  that 
"he  verily  believed  that  Andrew  Cummins  and  John  Hoey,  who  signed 
the  certificate  of  acknowledgment,  and  John  Hoey,  who  made  the  affidavit 
of  the  due  taking  thereof,  were  the  persons  to  whom  the  commission  was 
intended  to  be  directed.  The  court  refused  to  allow  the  documents  to  be 
received  and  filed  without  an  affidavit  by  some  person  acquainted  with  the 
place,  who  could  more  clearly  identify  the  parties  for  those  intended.  (Re 
Booth,  5  C.  B..  N.  S.  541 ;  4  Jur.,  N.  S.  1801 ;  28  L.  J.,  C.  P.  138.) 

A  commission  to  take  the  acknowledgment  of  a  deed  by  a  married  woman 
at  Poonah,  in  the  East  Indies,  was  addressed  to  commissioners,  one  of  whom 
was  described  as  **  Edward  C.  Jones,"  a  collector  and  magistrate  at  that 
place.  The  acknowledgment  was  duly  taken  by  Mr.  Jones  and  one  of  the 
other  commissioners,  but  Jones  signed  the  certificate  and  affidavit  of  veri- 
fication,  '*  Edmund  C.  Jones."  The  court  allowed  the  document  to  be 
received  and  filed  upon  the  production  of  affidavits  showing  that  Edmund 
C.  Jones  was  the  person  to  whom  the  commission  was  intended  to  go,  that 
he  had  always  been  described  in  the  register  at  the  India  House  as  "  Edward 
C.  Jones,"  and  that  there  was  no  other  collector  of  that  name  in  the  Com- 
pany's service.     (Re  Price,  17  C.  B. 708.) 

An  affidavit,  verifying  the  certificate  of  acknowledgment  of  a  deed  by  a 
married  woman  before  special  commissioners,  ought  to  show  clearly  that  the 
persons,  who  purported  to  have  taken  the  acknowledgment,  were  the  com- 
missioners named  in  the  commission.  The  court  allowed  a  defect  in  that 
respect  to  be  supplied  b^  affidavit.    (Re  Faughan,  1  C.  B  ,  N.  S.  314.) 

A  commission  for  taking  the  acknowledgment  of  a  married  woman  abroad, 
under  this  act,  was  addressed  to  "  Robert  Roger  Strong,  registrar  of  the 
Supreme  Court  of  Wellington,  New  Zealand ;"  and  on  its  return  the  acknow- 
ledgment was  found  to  have  been  taken  by  "  Robert  Rodger  Strang,  regis- 
trar of  the  Supreme  Court  of  Wellington :"  it  was  held,  that  the  objection 
might  be  got  over  by  a  slight  explanation  on  affidavit  showing  the  identity 
of  the  party :  it  was  held  also,  that  an  objection  that  the  affidavit  was  sworn 
before  "  I.  K.,  a  solicitor  of  the  Supreme  Court  of  Wellington,  and  a  com- 
missioner for  taking  affidavits  there,"  was  insurmountable.  (Re  Smith,  10 
C.  B.,  N.  S.  344 ;  9  W.  R.  656.) 

The  court  allowed  a  commission  for  taking  the  acknowledgment  of  a  deed 
by  a  married  woman  at  Sydney,  in  New  South  Wales,  to  go  out  with  a  blank 
for  her  christian  name,  which  was  unknown,  (In  re  Appleton,  1  C.  B.  477,) 
but  when  the  commission  is  returned,  the  court  will  require  strict  proof  of 
her  identity.  (In  re  Athertcn,  8  Dowl.  &  L.  26.)  The  court  allowed  a  com- 
mission for  taking  the  acknowledgment  of  a  married  woman  in  Australia, 
under  this  section,  to  go  out  with  a  blank  for  a  christian  name  of  the  hus- 
band, which  (the  marriage  having  taken  place  there)  was  unknown  here. 
(In  re  Legge,  15  C.  B.  364.)  Where  the  acknowledgment  of  a  married 
woman  had  been  taken  in  a  remote  part  of  India,  under  peculiar  circum- 
stances, in  the  absence  of  all  the  commissioners,  before  two  gentlemen  who 
were  not  named  in  the  commission,  the  court  allowed  the  commission  to  be 
amended  by  inserting  their  names  therein.  (Re  Stubhe,  4  Man.  &  O.  609.) 
It  is  not  necessary  to  state  in  a  certificate  under  this  section  the  specific 
place  at  which  the  acknowledgment  of  a  married  woman  has  been  taken  ;  it 
IS  enough  if  the  deed  appear  to  have  been  executed  within  the  terms  of  the 
commission.  (Bx  parte  Hutchinson,  17  L.  J.,  C.  P.  HI ;  5  C.  B.  499 ;  5 
Dowl.  &  L.  523.) 

Where  an  affidavit  verifying  the  certificate  of  acknowledgment  by  a  mar- 
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3  4>  4  WUl  4,    ried  woman,  taken  abroad  by  commissioners  under  a  general  commission 

c  74, «.  83.      pursuant  to  this  act,  varied  from  the  form  given  by  Reg.  Gen.,  H.  T.  1834, 

"~~~-~~~  in  not  stating  where  the  acknowledgment  was  taken,  but  contained  sufficient 

to  satisfy  the  court  that  the  commission  had  been  bonA  fide  acted  on  beyond 

the  seas,  the  court  allowed  the  certificate  to  be  filed,  as  the  rule  of  court  is 

not  a  statutable  rule.     (Re  Partridge,  17  C.  B.  18 ;  1  Jur^  N.  S.  1 140.) 

The  affidavit  verifying  the  certificate  of  the  acknowledgment  of  a  married 
woman,  taken  by  commission  under  this  section  of  the  act,  may  be  filed 
subsequently  to  the  filing  of  the  certificate.    (Anon.t  5  M.  &  Scott,  62,) 


When  a  married 
woman  shall  ac- 
knowledge a 
deed,  the  penon 
takins  the  ac- 
knowledgment to 
sign  a  memoran- 
dum  to  the  efl^ 
here  mentioned : 


Memorandum  of  Acknowledgment. 

84.  When  a  married  woman  shall  acknowledge  anj  such 
deed  as  aforesaid,  the  judge,  master  in  chancery  or  commis- 
sioners taking  such  acknowledgment,  shall  sign  a  memorandum, 
to  be  indors^  on  or  written  at  the  foot  or  in  the  margin  of  such 
deed,  which  memorandum,  subject  to  any  alteration  which  may 
from  time  to  time  be  directed  bj  the  Court  of  Common  Pleas, 
shall  be  to  the  following  effect ;  videlicet^ 

*  This  deed,  marked  [here  add  some  letter  or  other  mark 

*  for  the  purpose  of  iaentification],  was  this  daj  produced 

*  before  me  [or  us]  and  acknowledged  by  therein 
^  named  to  be  her  act  and  deed ;  previous  to  which  acknowled^- 

*  ment  the  said  was  examined  by  me  [or  us]  separately 

*  and  apart  from  her  husband,  touching  her  knowledge  of  the 

*  contents  of  the  said  deed  and  her  consent  thereto,  and  declared 

*  the  same  to  be  freely  and  voluntarily  executed  by  her'  (g). 

(g)  A  certificate  of  acknowledgment  of  a  deed  by  a  married  woman  was 
allowed  to  be  filed  where,  in  lieu  of  the  form  given  in  this  section,  the  com- 
missioners merely  certified  that  the  lady  was,  as  they  believed,  of  full  age. 
{E*  parte  Wallis,  7  C.  B.,  N.  S.  808;  6  Jur.,  N.  S.  201.) 

Certificate  of  Acknowledgment. 
and  also  sign  a      And  the  samc  ludse,  master  in  chancerv  or  commissioners,  shall 

certificate  of  the        •  J.  ^  o  '      -    .  .  .  x         .         ,  .    ,   ' 

taking  of  such  ac- 


ukhfff  o^s^oh^ac.  ^l^^  sig"  a  Certificate  of  the  taking  of  such  acknowledgment, 
knowUdgment  to  to  be  written  or  iugrossed  on  a  separate  piece  of  parchment, 


mentioned.  which  certificate,  subject  to  any  alteration  which  may  from 

time  to  time  be  directed  by  the  Court  of  Common  Pleas,  shall 
be  to  the  following  effect  \  videlicet^ 

*  These  are  to  certify  that  on  the  day  of  , 

'  in  the  year  one  thousand  eight  hundered  and  ,  before 

'  me  the  undersigned  Sir  Nicholas  Conyngham  Tindal^  Lord 

*  Chief  Justice  of  the  Court  of  Common  Pleas  at  Westminster ^ 

*  [or  before  me  Sir  James  Parke,  knight,  one  of  the  justices  of 

*  the  Court  of  King's  Bench  at  Westminster;  or  before  me  the 
'  undersigned  James  William  Farrer,  one  of  the  masters  in 

*  ordinary  of  the  Court  of  Chancery;    or  before  us  A.  B, 

*  and  C.  D.  two  of  the  perpetual  com- 

*  missioners  appointed  for  the  for  tdcing  tne  acknow- 

*  iedgments  of  deeds  by  married  women  pursuant  to  an  act 
'  passed  in  the  year  of  the  reign  of  his  Majesty  King 
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'  William  tbe  Fourth,  intituled  An  Act  [insert  the  tiiUafthit   8*4  wm.  4, 
'  Acf] ;  or  before  us  the  undersigned  A,  B.  and  U,  2>.      g-  74,  s.  84. 

'  two  of  the  commissioners  specially  appointed  pursuant 

*  to  an  act  passed  in  the  year  of  the  reien  of  his  Ma- 
'  jesty  King  WiUiam  the  Fourth,  mtituled  An  Act  Hneert  the 

*  title  of  this  Act"],  for  taking  the  acknowledgment  or  any  deed 
^  by  the  wife  of  ]  appeared  personally 

'  tne  wife  of  and  produced  a  certain  mdenture.  marked 

*  [here  add  the  marh']^  bearing  date  the  day  of 

'  and  made  between  [insert  the  names  of  the  parties^  and 

*  acknowledged  the  same  to  be  her  act  and  deea  (g) :  And  I 

*  [or  we]  do  hereby  certify  that  the  said  was,  at  the 

*  time  of  her  acknowledging  the  said  deed,  of  full  age  and 

*  competent  understanding,  and  that  she  was  examined  oy  me 
'  [or  us]  apart  from  her  husband,  touching  her  knowledge  of 
'  the  contents  of  the  said  deed,  and  that  siie  freely  and  volun- 

*  tarily  consented  to  the  same/ 

(g)  When  the  above  form  of  certificate  to  be  made  by  commissioners  for 
taking  the  acknowledgments  of  married  women  will  not  suit  tbe  particular 
circumstances  of  the  case,  the  Court  of  Common  Pleas  will  make  a  special 
order  for  the  alteration  in  that  case.  Thus  where  lands  were  vested  in  two 
infant  females,  one  of  whom  was  married,  and  a  conveyance  had  been  ordered 
to  be  made  in  pursuance  of  the  stat.  1 1  Geo.  4  fir  I  Will.  4,  c.  60,  ss.  6,  7$ 
the  commissioners  for  taking  the  acknowledgment  having  refused  to  take 
the  acknowledgment,  the  court  directed  them  to  take  it,  and  to  omit  the 
words  "of  full  age"  in  the  certificate.  (Re  Luke,  1  Scott,  80;  S,  C,  I 
Bing.  N.  R.  265.)  In  general  the  certificate  will  not  be  filed  unless  tbe 
affidavit  state  positively  that  the  woman  is  of  full  age.  A  statement  of 
belief  is  not  sufficient  {Re  CaverUy,  8  Scott,  147.)  The  certificate  of  the 
acknowledgments  of  two  married  women,  taken  under  this  act,  stated  them 
to  have  acknowledged  the  execution  of  indentures  of  lease  and  release ; 
they  were  parties  only  to  the  indenture  of  release.  The  court,  upon  motion, 
refused  to  order  the  amendment  of  the  certificate.  {Ex  parte  Witty  and 
Salt,  9  Dowl.  P.  C.  838;  8  Man.  &  G.  201;  Re  White,  8  Scott,  N.  R. 
591.) 

Where  property  is  sold  under  the  compulsory  provisions  of  an  act  of  ProvisloBfor 
parliament,  that  part  of  the  rule  of  Hilary  Term,  4  Will.  4,  which  directs  ^^•^ 
inquiry  to  be  made  of  a  married  woman  at  the  time  of  acknowledging  a 
deed  to  convey  her  interest  under  this  statute,  whether  any  provision  is 
made  for  her  in  consideration  of  her  so  giving  up  her  interest,  is  inappli- 
cable.    {Re  Foster,  7  C  B.  120.) 

Where  the  amount  of  the  consideration  which  forms  the  inducement  for 
a  married  woman  to  give  up  her  interest  in  an  estate  was  too  small  (40/.) 
to  form  the  subject  of  a  settlement,  and  tbe  arrangement  was  that  the 
amount  should  be  paid  to  tbe  wife,  the  court  allowed  the  acknowledgment 
to  be  registered.    {Ex  parU  Webber,  5  C.  B.  179.) 

The  court  refused  to  allow  a  certificate  of  acknowledgment  by  a  feme 
covert  to  be  filed,  where  it  appeared  froip  her  answers  to  the  inquiry  of  the 
commissioner  as  to  whether  she  intended  to  give  up  her  interest  in  the 
estate  without  any  provision  being  made  for  her  in  lieu  thereof,  that  the 
consideration  for  her  consent  was  a  provision  made  for  her  by  her  husband's 
will,  although  it  was  shown  by  another  affidavit  that  she  perfectly  under- 
stood that  to  be  no  provision,  inasmuch  as  the  will  was  revocable.  {Re 
Dixon,  4  C.  B.  631.) 

The  officer  appointed  under  this  section  is  justified  in  declining  to  re- 
ceive and  file  an  acknowledgment  of  a  deed  by  a  married  woman,  convey- 
ing her  interest  in  property,  where  a  provision  is  made  for  her  in  lieu  of 
such  her  interest,  and  the  commissioner  merely  certifies  that  the  deed 
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8^4  Wilh  4y    declaring  tbe  trusts  of  that  provision  <*ha8  been  already  engrossed,  and  was 
c.  74,  s.  84.     produced  before  him ;"  and  the  court  will  not  make  any  order  on  the  sub. 

ject  until  they  are  satisfied  that  the  deed  has  been  duly  executed.     (Re 

Dallas,  10  C.  B.,  N.  S.  846 ;  80  L.  J.,  C.  P.  282.) 


Filing  of  Certificate  with  Affidavit. 

Certificate,  with        86.  Ereiy  8uch  Certificate  as  aforesaid  of  the  taking  of  an 
aflidavii  verifying  acknowledgment  by  a  married  woman  of  any  such  deed  as 
io!Jgedwith*ioine  aforesaid,  together  with  an  affidavit  by  some  person  verifying 
cwm  of  Common  ^^®  M^^e,  and  the  signature  thereof  by  the  party  by  whom  the 
pieac,  who^ahaii    Same  shall  purport  to  be  signed,  shall  be  lodged  with  some 
S  mi^of^rt"*  ^®^®'  ®^  ^^^'  ^^^^  ^^  Common  Pleas  at  Westminster,  to  be 
in  the  court.        appointed  as  hereinafter  mentioned ;  and  such  officer  shall  ex- 
amine the  certificate,  and  see  that  it  is  duly  signed,  either  by 
some  judge  or  master  in  chancery,  or  by  two  commissioners 
appointed  pursuant  to  this  act,  and  duly  verified  by  affidavit  as 
aforesaid,  and  shall  also  see  that  it  contains  such  statement  of 
particulars,  as  to  the  consent  of  the  married  woman,  as  shall 
from  time  to  time  be  required  in  that  behalf;  and  if  all  the 
requisites  in  this  act  in  regard  to  the  certificate  shall  have  been 
complied  with,  then  such  officer  shall  cause  the  said  certificate 
and  the  affidavit  to  be  filed  of  record  in  the  said  Court  of  Com- 
mon Pleas  (h). 

(h)  See  the  General  Order  as  to  affidavits,  Nov.  24,  1862(18  C.  B.,  N.  S. 
2tpost,  p.  424);  and  as  to  affidavits  of  acknowledgments  in  any  colony,  &c., 
Gen.  Order,  Jan.  13,  1863  (13  C.  B.,  N.  S.  405,  post,  p.  424. ) 

In  Scotland  and  Ireland  the  affidavit  must  be  sworn  before  a  commis- 
sioner for  taking  affidavits  in  the  Court  of  Common  Pleas  at  Westminster, 
appointed  pursuant  to  the  statute  3  &  4  Wilt.  4,  c.  42,  s.  42. 

In  France  the  affidavit  may  be  sworn  before  the  consul,  vice-consul,  or 
any  attorney  or  attornies  of  either  of  the  superior  courts  at  Westminster. 

The  certificate  of  acknowledgment  of  a  deed  by  a  married  woman  de- 
scribed her  as  Mary,  the  reputed  wife  of  A.  B.,  otherwise  Mary  S.,  spinster; 
she  was  similarly  described  in  the  affidavit  of  verification  and  in  the  deed 
itself.  The  court  directed  their  officer  to  receive  and  file  the  certificate 
and  affidavit.  {Ex  parte  Francis,  5  C.  B.  498  ;  17  L.  J.,  C.  P.  1 10.)  The 
acknowledgment  of  a  deed  by  a  married  woman,  where  the  affidavit,  veri- 
fying such  acknowledgment^  varied  in  its  title  and  commencement  from  tbe 
form  prescribed  by  the  rule  of  H.  T.,  4  Will.  4,  was  allowed  to  pass;  the 
affidavit  being  one  upon  which  perjury  could  be  assigned.  {Re  S9»a»,  3 
Man.  &  G.  236.)  The  certificate  of  acknowledgment  of  a  married  woman 
to  bar  her  dower,  taken  under  a  special  commission,  was  verified  by  an 
affidavit  written  on  paper,  contrary  to  the  usual  practice  of  the  court,  by 
which  such  documents  are  required  to  be  on  parchment.  It  was  held,  that 
the  affidavit  and  other  documents*might  be  received  and  filed.  {Ex  parte 
Cart,  17  L.  J.,  C.  P.  107  ;  5  C.  B.  496;  6  Dowl.  &  L.  488.)  An  acknow- 
ledgment of  a  deed  by  a  married  woman  under  this  act  was  taken  in  1842, 
and  the  certificate  and  memorandum  thereof  duly  signed  by  tbe  commis- 
sioners, but  by  some  inadvertence  on  the  part  of  the  solicitor  employed  in 
the  transaction  there  was  no  affidavit  of  verification  and  the  documents  were 
not  filed.  After  the  lapse  of  thirteen  years  the  court  allowed  the  certificate 
to  be  received  and  filed  upon  an  affidavit  by  the  surviving  commissioner, 
stating  that  it  had  always  been  his  practice,  and  as  he  believed  that  of  his 
co-commissioner,  to  make  all  inquiries  of  the  married  woman  before  taking 
her  acknowledgment,  and  that  from  the  circumstance  of  his  having  signed 
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the  certificate  and  memorandum,  he  verily  believed  that  all  proper  inquiries    8  4*  ♦  Will  4, 
had  been  made  on  this  occasion,  though,  from  the  lapse  of  time,  he  waa  un-       c.  74,  i.  86. 
able  positively  to  state  what  the  answers  were.     (Re  Wame^  15  C.  B. 
767.) 

The  affidavit  verifying  the  certificate  of  a  married  woman's  acknowledg- 
roent  of  a  deed  may  be  made  by  one  of  the  commissioners  who  took  the 
acknowledgment,  if  he  be  a  practising  attorney,  and  the  other  commissioner 
has  no  interest  in  the  matter.  {Re  Sckolfield,  8  Bing.  N.  C.  293  }  8  Scott, 
657.) 

The  court  directed  an  acknowledgment  by  a  married  woman  to  be  filed, 
although  it  was  doubtful  whether  there  was  not  an  eraeure  in  the  jurat  of 
the  affidavit  of  acknowledgment,  it  being  certain  that  there  was  a  rasure  in 
it.    {Re  MiUard,  6  Dowl.  &  L.  86,  C.  P.) 

The  court  refused  to  direct  the  officer  to  receive  a  certificate  and  affidavit 
of  an  acknowledgment,  the  affidavit  having  an  interlineation  in  an  im- 
portant part,  without  anything  to  denote  that  the  interlineation  had  been 
made  before  the  affidavit  waa  sworn.  (Re  fVorthhgtoH,  5  C.  B.  511  ;  Re 
Page,  6  Dowl.  &  L.  475.)  The  court  allowed  a  certificate  of  an  acknow. 
ledgment  and  affidavit  of  verification  (taken  in  New  South  Wales)  to  be 
received  and  filed,  notwithstanding  an  erasure  in  a  material  part  of  the 
affidavit,  there  being  satisfactory  evidence  (by  affidavit)  that  the  erasure 
was  made  before  the  acknowledgment  and  affidavit  were  taken  and  sworn. 
{Re  BIfigle,  15  C.  B.  449.)  It  is  no  objection  to  the  filing  of  a  certificate  of 
acknowledgment  under  this  act,  that  the  date  of  the  certificate  is  written  on 
an  erasure.    {Jnon.  16  C.  B.  574.) 

The  court  permitted  the  affidavit  verifying  the  notarial  certificate  of  an 
acknowledgment  under  this  act  to  be  received,  notwithstanding  an  erasure 
in  the  jurat,  the  court  being  satisfied  that  there  had  been  a  substantial 
compliance  with  the  statute,  and  the  erasure  having  arisen  from  circum* 
stances  over  which  the  parties  had  no  control.  {Re  Denton,  6  C.  B.,  N.  S. 
287.)  The  jurat  of  an  affidavit  of  the  due  taking  of  an  acknowledgment  at 
Sydney  had  an  interlineation  in  the  body  of  it,  and  an  erasure  in  the  jurat. 
The  court  refused  to  allow  it  to  be  filed.  {Re  Tierney,  15  C.  B.  761.)  In 
the  jurat  of  an  affidavit  of  the  due  taking  of  an  acknowledgment  at  Cal- 
cutta, the  name  of  one  of  the  deponents  was  interlined :  it  Was  held,  that 
the  affidavit  could  not  be  received.  {Re  Fagan,  5  C.  B.  436.)  The  court 
refused  to  allow  the  amendment  of  the  certificate  of  the  acknowledgment 
by  a  married  woman  of  a  deed  conveying  an  interest  in  land  where  the  com- 
mission issued  in  January,  1848,  and  the  certificate  erroneously  stated  the 
acknowledgment  of  the  deed  to  have  been  taken  in  February,  1847.  {Re 
mUard,  6  C.  B.  758.) 

In  the  case  of  an  acknowledgment  taken  abroad,  the  court  will  not  dis- 
pense with  an  affidavit  of  verification,  sworn  and  authenticated  according  to 
the  local  law,  unless  it  be  distinctly  shown  that  great  inconvenience  would 
result  from  a  strict  adherence  to  the  ordinary  rule.  {Re  Crawford,  4  C  B. 
626.)  The  court  refused  to  direct  the  proper  officer  under  8  &  4  Will.  4, 
c.  74,  to  receive  and  file  an  acknowledgement,  where  the  affidavit  of  verifi- 
cation was  sworn  before  the  British  minister  at  Florence,  it  not  appearing 
that  there  was  any  difficulty  in  getting  it  sworn  before  some  properly-con- 
stituted authority  at  that  place.    {Re  Baroness  Dunsonp,  7  C.  B.  119.) 

Whore  an  acknowledgment  is  taken  abroad,  the  affidavit  verifying  the 
certificate  need  not  name  the  place  where  it  is  taken.  In  this  country  it  is 
necessary  that  it  should  appear  that  the  acknowledgment  was  taken  before 
commissioners  duly  authonzed  to  act  in  the  place  where  it  is  taken.  But 
the  same  reasons  do  not  apply  in  the  case  of  an  acknowledgment  taken 
abroad.    {Re  Sh^fflebottom,  6  Soott,  898 ;  Re  Partridge,  17  C.  B.  18.) 

The  court  allowed  a  certificate  of  an  acknowledgment  taken  at  Adelaide 
under  this  act  to  be  filed,  notwithstanding  the  affidavit  of  verification  omitted 
to  mention  the  place  where  the  acknowledgment  was  taken,  it  appearing 
by  affidavit  that  the  acknowledgment  was  taken  at  that  place.  {Re  Saun- 
derson,  8  C.  B.,  N.  S.  98 ;  6  Jur.,  N.  S.  1873 ;  29  Law  J.,  C.  P.  264 ;  8  W.  R. 
417.)  A  statement  in  the  affidavit  of  verification  of  an  acknowledgment 
under  this  statute,  that  it  was  taken  **  at  Madeira,"  is  sufficiently  precise. 
{Ez  parte  Hutchinson,  5  C.  B.  499;  6  Dowl.  &  L.  523.) 
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8  4>  4  Will  4,        The  court  pennitted  a  certificate  of  acknowledgment  under  this  act  to 
e,  74,  «.  85.      be  filed,  although  the  affidavit  to  excuse  the  want  of  a  notarial  certificate 

^  ( which  wag  sworn  by  one  of  the  commissioners  taking  the  acknowledgment, 

and  was  in  other  respects  sufficient,)  erroneously  stated  that  the  affidavit 
verifying  the  certificate  was  sworn  by  the  other  commissioner,  when  in  £ict  it 
was  sworn  by  the  deponent  himselL    (Re  Tayhr,  4  Scott,  N.  R.  328;  Re 
Warburiom,  8  Man.  &  G.  688.) 
CominiMionen  to       By  stat.  8  &  4  Will.  4,  c  42,  s.  42,  the  iuperior  courts  of  common  law 
ScotUnd  ^'d*  *"    *"^  equity  at  Westminster  have  the  same  powers  of  granting  commissivos 
Irelaod.  *"  ^^  taking  and  receiving  affidavits  in  Scotland  and  Ireland,  to  be  used  and 

read  in  Uie  said  courts  respectively,  as  they  then  had  in  the  counties  in 
England  and  Wales,  and  town  of  Berwick-upon-Tweed,  and  in  the  Isle  of 
Man,  by  virtue  of  the  statutes  then  in  force,  (see  29  Car.  2,  c.  5 ;  6  Geo.  8f 
c.  60,  s.  2 ;  6  Geo.  4,  c.  106,  ss.  9,  10 ;  11  Gea  4  &  1  Will.  4,  c.  76,  s.  18,) 
and  persons  falsely  swearing  before  persons  so  authorized  are  liable  to  the 
penalties  of  perjury.  In  Scotland  and  Ireland  it  should  therefore  seem 
that  the  affidavit  must  be  sworn  as  required  by  the  Rule  Hilary  Term, 
4  WilL  4,  or  before  a  person  authorized,  under  the  stat  8  8c  4  Will.  4,  c  42, 
8. 42,  to  take  affidavits  in  those  countries.  Tlie  stat  66  Geo.  8,  c  157,  em- 
powers the  courts  of  law  and  equity  in  Ireland  to  grant  commissions  for 
taking  affidavits  in  all  parU  of  Great  Britain.  An  affidavit  verifying  the 
certificate  of  acknowledgment,  taken  in  pursuance  of  the  79th  section  of 
Ireland.  ^^jj,  ^^^^  ^^  sworn  in  Ireland,  not  before  a  commissioner  appointed  for 

taking  affidavits  in  the  Court  of  Common  Pleas,  there  having  been  no  such 
commissioner  appointed  for  Ireland  under  the  8  &  4  Will.  4,  c.  42,  s.  42, 
but  before  a  commissioner  for  taking  affidavits  in  the  Court  of  Common 
Pleas  in  Ireland.  The  officer  appointed  by  the  commissioner  to  file  the 
certificates  and  affidavits  under  tne  89th  section  of  this  act  having  declined 
to  receive  the  certificate  and  affidavit,  on  the  ground  that  the  latter  was  not 
sworn  before  a  person  properly  qualified,  on  a  motion  to  have  them  filed, 
Tindalf  C.  Jn  said  the  statute,  and  the  rules  of  court  made  in  pursuance 
thereof,  require  the  affidavit  of  the  taking  of  the  acknowledgment  to  be 
sworn  before  a  judge  of  this  court,  or  a  commissioner  appointed  for  taking 
affidavits  in  this  court  The  affidavit  in  this  case  is  a  mere  nullity ;  perjury 
could  not  be  assigned  upon  it  (Re  Andenon,  2  Scott,  626 ;  2  Bing.  N.  C. 
485.) 
Britith  ooniul.  it  ^as  decided  that  a  British  consul  at  a  foreign  port  has  authority  under 

the  statute  6  Geo.  4,  c.  87,  s.  20,  (which  authorizes  the  consul-general  or 
consul  to  administer  an  oath  whenever  the  same  should  be  requiied,  and  to 
do  all  such  notarial  acts  as  a  notary  public  may  do,)  to  certify  as  to  the 
handwriting  and  authority  of  the  party  before  whom  is  sworn  the  affidavit 
verifying  the  certificate  of  taking  an  acknowledgment  of  a  married  woman 
(abroad),  under  this  act  (Re  Barber ^  2  Scott,  486;  2  Bing.  N.  C.  268; 
4  Dowl.  P.  C.  640.)  Although  a  British  consul  in  a  foreign  country  has 
not  power,  per  se^  to  administer  oaths  of  verification  of  the  proceedings 
before  a  commission  under  the  28th  section  of  this  act,  yet  if  a  notary 
public  in  the  foreign  country  certify  that  by  the  laws  of  that  country  the 
British  consul  has  power  to  administer  an  oath,  an  affidavit  of  verification 
made  before  the  consul  will  be  received.  (Ex  parte  Hutchineon^  6  Dowl.  & 
L.  528  ;  5  C.  B.  499.)  The  court  allowed  an  acknowledgment  to  be  re- 
ceived and  filed  under  this  act,  where  the  affidavit  verifying  the  same  was 
sworn  before  "  the  provisional  British  consul  for  the  Society  Islands,**  it 
appearing  that  there  was  no  notary  or  any  other  official  person  before  whom 
it  could  be  sworn  within  many  hundred  miles.  (Re  Darling,  2  C.  B.  847.) 
The  court  dispensed  with  the  notarial  certificate  in  the  case  of  an  acknow- 
ledgment taken  at  Corfu  under  this  act,  it  being  sworn  that  there  was  no 
English  notary  resident  in  the  island.    (Re  Hurst,  15  C.  B.  410.) 

The  court  refused  to  allow  a  certificate  of  acknowledgment  taken  in 
Ontario  under  this  act  to  be  filed,  when  the  affidavit  of  verification  pur- 
ported  to  be  sworn  before  J.  S.,  an  attorney  of  the  supreme  court  The 
affidavit  must  be  sworn  before  a  magistrate,  and  his  authority  to  administer 
oaths  certified  by  a  notary  public.    (Re  Woodman,  11  C.  B.,  N.  S.  680.) 

There  being  sufficient  upon  the  documents  reasonably  to  satisfy  the 
court  that  the  commission  has  been  bonA  fide  executed,  the  court  permitted 
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them  to  be  received,  though  the  notarial  certificate  did  not  in  terms  verify    3  4"  ^  ^>^  ^* 
the  signature  of  the  justices  of  the  peace  before  whom  the  affidavit  of  veri-       c.  74,  «.  85. 

ficAtion  purported  to  be  sworn.    {Re  Foster^  6  C.  B.,  N.  S.  644;  28  Law  J., 

C.  P.  138.) 

It  is  no  objection  that  the  notarial  certificate  b  on  paper  instead  of 
parchment.  (Re  Cock,  6  C.  B.,  N.  S.  543;  28  Law  J.,  C.  P.  188;  E* parte 
Carr,  amie,  p.  410.) 

By  Stat.  18  &  19  Vict  c.  42,  ss.  1,  2,  3,  oaths  may  be  administered  by 
ambassadors  and  other  officers  exercising  their  functions  in  any  foreign 
country,  and  by  consuls  exercising  their  functions  in  any  foreign  place. 
Affidavits  taken  before  such  ambassadors,  &c.,  may  be  used  in  the  courts  in 
the  United  Kingdom.  Documents  are  to  be  evidence  without  proof  of  seal 
or  signature  of  ambassador  or  other  official  person. 

A  notarial  certificate  is  not  required  when  the  affidavit  is  sworn  before 
any  British  diplomatic  minister  or  consular  agent  authorized  by  the  last  act. 
Prior  to  the  passing  of  the  last  act,  an  affidavit  sworn  before  the  British 
consul  at  Paris,  to  obtain  an  order  to  dispense  with  the  concurrence  of  the 
husband  of  a  married  woman  under  the  91st  section  of  this  act,  was  not 
admissible.    (Re  Cooper,  16  C.  B.  225.) 

The  court  directed  the  officer  to  receive  an  affidavit  verifying  the  certi-  0«nn«ny. 
ficate  of  an  acknowledgment  b^  a  married  woman,  under  this  act,  made  by 
a  notary  public  at  Carlsruhe  in  Germany,  the  commissioner  himself  de- 
cluiing  to  make  the  affidavit.  (Re  Peareail,  2  Scott,  N.  R.  188 ;  1  Man. 
&  G.  973  ;  9  Dowl.  P.  C.  46.)  An  affidavit  of  a  married  woman's  acknow- 
ledgment of  a  deed  in  foreign  parts  was  admitted,  on  showing  that  affidavits 
are  not  usually  signed  at  Hamburg.  (Ex  parte  Birch,  4  Bing.  N.  C.  394.) 
In  re  Eady,  (6  Dowl.  615,)  it  was  held,  that  an  affidavit  made  in  Germany, 
verifying  the  certificate  of  acknowledgment  of  a  married  woman  resident  in 
that  country,  should  be  made,  not  before  the  British  consul,  but  before 
a  native  courL  It  was  also  held  to  be  no  objection  to  the  affidavit  that  it 
was  originally  in  the  German  language,  if  it  were  translated,  and  the  trans* 
lation  verified  by  a  notary.  The  oath,  too,  might  likewise  be  administered 
in  German,  if  it  were  interpreted  to  the  deponent. 

Where  an  acknowledgment  of  a  married  woman  was  taken  at  Milan,  the  Milan.' 
court  allowed  a  certified  copy  of  an  act  of  the  Imperial  Royal  Civil  Tribunal 
of  that  city  to  be  received  and  filed  in  lieu  of  the  affidavit  verifying  the 
certificate  of  the  commissioners  upon  the  production  of  an  affidavit  from  a 
competent  party,  showing  that  by  the  law  of  that  country  depositions  on 
oath  are  always  deposited  amongst  the  records  of  the  court,  and  that  office 
or  certified  copies  only  are  delivered  out  to  the  parties.  (Re  Clericetti,  15 
C.  B.  762.) 

An  affidavit  verifying  the  due  taking,  in  Ru8sia»  of  the  acknowledgement  Rnttia. 
of  a  deed  by  a  married  woman,  made  before  the  British  consul,  was  held 
sufficient;  it  having  been  stated  in  the  notarial  certificate,  made  in  a  former 
case,  that  the  laws  of  Russia  do  not  grant  authority  to  any  magistrate  to 
administer  oaths  to  any  person  whatever.  ( Daoy  v.  Maltwood,  2  Man.  & 
G.  424;  E*  parte  Bayley  or  Daly,  2  Scott,  N.  R.  823 ;  9  Dowl.  P.  C.  380; 
Re  Barber,  4  lb,  640;  Re  Eady,  6  lb,  615.)  The  court  directed  an  ac- 
knowledgment under  3  &  4  Will.  4,  c.  74,  s.  79,  to  be  received  and  filed 
under  sect  85,  where  the  affidavit  verifying  the  certificate  of  the  commis- 
sioners was  sworn  before  A.  B.,  "  minister  of  the  British  chapel  at  Moscow," 
it  being  deposed  to  in  an  affidavit  by  the  secretary  of  the  Russia  company 
in  London,  that  A.  B.  was  in  the  habit  of  administering  oaths  to  British 
subjects  there,  and  certified  b^  two  merchants  at  Moscow  that  there  was  no 
English  notary  public  or  British  consul  or  vice-consul  within  400  miles 
of  £at  city.  (Re  Pickersgill,  6  Man.  &  G.  250;  6  Scott,  N.  R.  831.)  An  India, 
acknowledgment  by  a  married  woman  was  taken  before  commissioners  in 
India,  pursuant  to  the  provisions  of  this  act,  and  an  affidavit  to  that  efi*ect 
was  sworn  before  a  magistrate  having  competent  authority.  A  person,  de- 
scribing himself  as  mi^or-^eneral,  certified  that  the  affidavit  had  been  so 
sworn,  and  that  the  authority  was  competent,  and  stated  that  there  was  no 
notary  at  the  place.  On  affidavits  of  the  general's  handwriting  and  rank, 
the  court  held  the  certiAcate  sufficient    (Re  Daly,  17  L.  J.,  C.  P.  1 ;  5  C.  B. 
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3^4  Will,  4,  128 ;  5  Dowl.  &  L.  333.)  The  court,  under  verif  peculiar  circumstances, 
c.  74,  $.  85.  allowed  a  commission  for  taking  the  acknowledgment  of  a  married  woman  in 
India  to  be  amended  by  inserting  therein  the  names  of  two  gentlemen  before 
whom  the  acknowledgment  had  been  taken,  and  who  were  not  originally 
named  therein  as  commissioners,  and  also  dispensed  with  a  notarial  certifi- 
cate, and  received  an  affidavit  sworn  before  a  **  political  agent;"  the  place 
at  which  the  acknowledgment  was  taken  being  a  very  remote  part  of  India, 
•ad  it  appearing,  though  not  by  affidavit,  that  there  was  no  notary  public, 
nor  any  magistrate  before  whom  an  oath  could  be  taken  within  sevml  hun- 
dred miles.  {Rt  Stubbs,  6  Scott,  N.  R.  327.) 
America.  The  affidavit  verifying  the  acknowledgment  of  a  married  woman,  taken  in 

Philadelphia,  commenced  as  follows : — "  Be  it  remembered,  that  on  the  10th 
December,  1840,  came  before  me  J.  B.,  Esq.,  alderman  of  Philadelphia,  &c^ 
J.  8.,  &c.,  and  in  due  course  of  law  deposed  and  swore,  &c"  It  then  pro- 
ceeded  in  the  form  of  an  affidavit,  was  subscribed  by  the  deponent,  and  was 
accompanied  by  the  usual  notarial  certificate.  The  court  directed  the  affi- 
davit to  be  received,  although  it  was  not  in  exact  compliance  with  the  rule 
of  H.  T.,  4  WUl.  4.  (Ex  parte  Shaw,  9  Dowl.  P.  C.  839. )  The  court  refused 
to  file  the  certificate  of  an  acknowledgment  by  a  married  woman,  resident  in 
America,  verified  by  an  affidavit  made  before  a  notary  public,  without  an 
affidavit  that  notaries  public  are  the  proper  officers  for  taking  affidavits  in 
America ;  and  also  as  to  the  identity  of  the  commissioners.  {Anom^  3  Jur. 
126;  S,  C,  nom.  Ex  parte  Mann,  7  Scott,  142 ;  5  Bing.  N.  C.  226 ;  Re  Price, 
17  C.  B.  708.)  Upon  an  acknowledgment  of  a  conveyance  by  a  married 
woman  taken  in  a  township  of  Pennsylvania,  the  court,  in  lieu  of  notarial 
certificate,  received  a  certificate  of  an  officer  describing  himself  as  **  the 
prothonotary  and  clerk  of  the  Court  of  Common  Pleas  in  and  for  Centre 
County,  Pennsylvania,'*  it  being  sworn  that  there  was  no  notary  public 
within  eighty  miles  of  the  place.  (Re  Way,  6  Man.  &  G.  1046;  7  Scott, 
N.  R.  999.)  The  court  refused  to  allow  an  affidavit  and  notarial  certificate 
of  an  acknowledgment  to  be  filed  under  this  section,  the  affidavit  purporting 
to  be  sworn  before  one  G.,  a  commissioner  for  taking  affidavits  in  the  Court 
of  Queen's  Bench,  Canada  West,  and  the  notary  certifying  him  to  be  a 
commissioner  of  that  court,  and  as  such  qualified  to  administer  oath.  {Re 
Street,  2  C.  B.  364.) 

The  court  allowed  a  special  commission  for  taking  the  acknowledgment 
in  America,  the  certificate  of  the  taking  thereof  and  the  affidavit  of  verifica- 
tion to  be  filed  pursuant  to  this  section,  notwithstanding  that  there  was  a 
slight  defect  in  that  part  of  the  affidavit  which  negatived  the  interest  of  the 
commissioners,  and  that  the  jurat  did  not  show  where  the  affidavit  was 
sworn.    {Re  Chandler,  1  C.  B.,  N.  S.  323.) 


Effect  of  filing  Certificate^  relation  hack. 

On  filing  certifl-        86.  When  the  certificate  of  the  acknowled^ent  of  a  deed 
«^..*hede^by  ^y  a  married  woman  shall  be  so  filed  of  record  as  aforesaid,  the 
^ct%m  time    deed  so  acknowledged  shall,  so  far  as  re^rds  the  disposition, 
mentf"*^^****      release,  surrender  or  extinguishment  thereoy  made  by  any  mar- 
ried woman  whose  acknowledgment  shall  be  so  certified  con- 
cerning any  lands  or  money  comprised  in  such  deed,  take  effect 
from  the  time  of  its  being  acknowledged,  and  the  subsequent 
filing  of  such  certificate  as  aforesaid  shall  have  relation  to  such 
acknowledgment  {g), 

(g)  A  deed  executed  by  a  married  woman  to  pass  real  estate,  and  in- 
dorsed with  a  memorandum  of  acknowledgment  before  a  judge,  under  the 
84th  section  of  this  act,  b  not  etfectual  unless  a  certificate  of  that  acknow- 
ledgment be  filed  of  record  in  the  Court  of  Common  Pleas  as  required  by 
this  section.    {Jolly  v.  Handcock,  7  Ezch.  820 ;  22  Law  J.,  Exch.  38.) 
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The  obvious  meaning  of  this  section  is  this :  the  certificate,  when  filed,  is    Z  Sf  ^  Will.  4, 
to  have  relation  back  to  the  date  of  the  acknowledgment,  when  it  shall  itself      'c,  74,  «.  86. 

take  efiiBct ;  but  if  the  certificate  be  not  filed,  that  then  the  acknowledgment    

shall  not  have  any  efiect  whatever.  It  is  clear,  that  the  legislature  passed 
this  statute  for  the  purpose  of  enabling  married  women  to  perform  certain 
acts  which  are  to  be  considered  as  valid  only  when  done  in  a  certain  pre- 
scribed manner ;  and  further,  that  the  fact  of  those  acts  having  been  done 
in  the  maimer  required  is  also  to  be  recorded.  {Jolly  v.  Handcoek,  7  Exch. 
824.) 


Index  of  Certificates. 

87.  The  officer  of  the  Court  of  Common  Pleas,  with  whom  The  onicer  with 
such  certificates  as  aforesaid  shall  be  lodged,  shall  make  and  TateJ^re^SJ^Jd' 
keep  an  index  of  the  same,  and  such  index  shall  contain  the  to  make  an  in- 
names  of  the  married  women  and  their  husbands  alphabetically  dcxoftheiame. 
arranged,  and  the  dates  of  such  certificates  and  of  the  deeds  to 

which  the  same  shall  respectively  relate,  and  such  other  par- 
ticulars as  shall  be  found  convenient ;  and  every  such  certificate 
shall  be  entered  in  the  index  as  soon  as  may  be  after  such  cer- 
tificate shall  have  been  filed. 

Copies  of  Certificate — Evidence. 

88.  After  the  filing  of  any  such  certificate  as  aforesaid,  the  officer  to  deliver 
officer  with  whom  the  certificate  shall  be  lodged  shall  at  any  J»te%cd,ThiSh 
time  deliver  a  copy,  signed  by  him,  of  any  such  certificate  to  •hail  be  evideaoe. 
any  person  applymg  for  such  copy  ;  and  every  such  copy  shall 

be  received  as  evidence  of  the  acknowledgment  of  the  deed  to 
which  such  certificate  shall  refer. 

Power  of  Court  of  Common  Pleas  defined. 

89.  The  Lord  Chief  Justice  of  the  Court  of  Common  Pleas  chief  Jwttce  of  ^ 
at  Westminster  shall  from  time  to  time  appoint  the  person  who  ap^i^uhe oncer 
shall  be  the  officer  with  whom  such  certificates  as  aforesaid  ^*j{5flcaS?8*hSi 
shall  for  the  time  being  be  lodged,  and  may  remove  him  at  ^lodged;  and 
pleasure;  and  the  Court  of  Common  Pleas  at  Westminster  JJSeTtJudiiS?* 
shall  also  from  time  to  time  make  such  orders  and  regulations  the  examination, 
as  the  court  shall  think  fit,  touching  the  mode  of  examination  ^^aca^ain- 
to  be  pursued  by  the  commissioners  to  be  appointed  under  this  davitt»  ftc. 
act,  and  touching  the  particular  matters  to  be  mentioned  in 

such  memorandums  and  certificates  as  aforesaid,  and  the  affi- 
davits verifying  the  certificates,  and  the  time  within  which  any 
of  the  aforesaid  proceedings  shall  take  place,  and  touching  the 
amount  of  the  fees  or  charges  to  be  paid  for  the  copies  to  be  de- 
livered by  the  clerks  of  the  peace  or  their  deputies,  or  bv  the 
officer  of  the  said  court,  as  hereinbefore  directed,  and  also  of 
the  fees  or  charges  to  be  paid  for  taking  acknowledgments  of 
deeds  and  for  examining  married  women,  and  for  the  proceed- 
ings, matters  and  things  required  by  this  act  to  be  had,  done,  and 
executed  for  completing  and  giving  efiect  to  such  acknowledg- 
ments and  examinations. 
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3  <f  4  wm.  4,       'fb^  25  &  26  Vict,  c  96,  enacts,  that  the  officer  appointed 
c.  74,  t.  89.     under  the  last  section  and  his  successors,  shall  respectively  from 
ooeer  to  hold      and  after  the  7th  of  August,  1862,  hold  such  office  and  appoint- 
durtng  good  ment  during  good  behaviour. 

2.  Provided  always,  that  the  said  officer  and  his  successors 
shall  hold  the  said  office  subject  to  any  regulations  which  may 
be  hereafter  made  by  parliament  concerning  the  same  or  the 
duties  thereof;  and  in  the  event  of  such  office  being  abolished, 
or  of  the  duties  thereof  being  transferred  or  altered  by  any  act 
to  be  hereafter  passed,  or  of  any  alteration  being  made  by  com- 
petent authority  in  the  fees,  emoluments,  or  remuneration  to  be 
allowed  to  such  officer,  the  said  officer  and  his  successors  shall 
not  be  entitled  to  make  any  claim  to  compensation  which  he  or 
they  would  not  have  been  entitled  to  make  if  this  act  had  not 


behartour; 

and  lubjeet  to 
any  reguUtiooa 
which  may  be 
heraafter  Diada 
by  ParliaiDMit. 


A  married  wo- 
man to  lie  sepa- 
rately examined 
on  the  sui  render 
of  an  equitable 
estate  in  copy- 
holds, as  If  soeh 
estate  were  legtl. 


Disposition  of  Equitable  Interests. 

90.  In  every  case  in  which  a  husband  and  wife  shall,  either  in 
or  out  of  court,  surrender  into  the  hands  of  the  lord  of  the  manor 
any  lands  held  by  copy  of  court  roll,  parcel  of  the  manor,  and 
in  which  she  alone,  or  she  and  her  husband  in  her  right,  may 
have  an  equitable  estate,  the  wife  shall,  upon  such  surrender 
being  made,  be  separately  examined  by  the  person  taking  the 
surrender  in  the  same  manner  as  she  would  have  been  if  the 
estate  to  which  she  alone,  or  she  and  her  husband  in  her  ri^ht, 
may  be  entitled  in  such  lands  were  an  estate  at  law  instead  of 
a  mere  estate  in  equity ;  and  every  such  surrender,  when  such 
examination  shall  be  taken,  shall  be  binding  on  the  married 
woman  and  all  persons  claiming  under  her ;  and  all  surrenders 
heretofore  made  of  lands  simi&rly  circumstanced,  where  the 
wife  shall  have  been  separately  examined  by  the  person  taking 
the  surrender,  are  hereby  declared  to  be  good  and  valid  (t). 

(I)  A  feme  covert  who  surrenders  copyhold  lands  ought  previously  to  be 
examined  separately  from  her  husband  by  tlie  steward  of  the  manor,  although 
by  special  custom  such  examination  may  be  made  before  two  customary 
tenants.  (Driper  d.  Berry  ▼.  Thompion,  4  Taunt  298.  See  1  Watk.  on  Cop. 
by  Gov.  89.)  A  custom  in  a  manor  required  that  the  consent  of  the  hus- 
band to  the  surrender  by  his  wife  should  be  expressed  in  the  surrender  and 
admission.  A  surrender  was  made  by  the  wife  at  a  general  court,  and  the 
husband  was  present  at  that  court,  but  in  the  surrender  his  consent  was  not 
expressed :  it  was  held,  that  the  surrender  was  inoperative,  and  that  the 
court  could  not  infer  from  circumstances  that  the  husband's  consent  had 
been  given.  It  seems  that  such  a  surrender  would  not  be  good  even  if  the 
husband  were  divested  of  all  property  at  the  time.  {Doe  d.  Skelton  v.  Shel- 
ton,  4  Nev.  &  M.  857 ;  8  Ad.  &  £11.  265 ;  1  Harr.  &  Wol.  287.) 

It  seems  that  a  special  custom  may  authorize  a  surrender  by  the  wife 
alone,  with  the  assent  of  the  husband.    (Taylor  v.  PhiUipe,  1  Yes.  sen.  229; 

1  Watk.  on  Cop.  64).     But  a  custom  for  the  wife  to  dispose  of  her  copyhold 
esute  by  surrender  without  the  husband's  assent  is  bad.  {Stevens  v.  Tyrrell^ 

2  Wils.  1.     See  fFkite  v.  Driver,  4  Taunt  294 ;  Doe  d.  NethercoU  v.  BitrtU, 
5  B.  &  Aid.  492.) 

It  was  held,  that  a  surrender  of  a  copyhold  estate,  to  which  a  feme  covert 
was  entitled,  after  secret  examination  by  the  steward,  to  the  use  of  her  hus- 
band, in  his  presence  and  with  his  consent,  testified  by  his  immediate  admit- 
tance, was  valid,    {Scamm  v.  Maw,  8  Bing.  878 1  S.a,l\  Moore,  248.) 
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A  surrender  by  the  wife  of  a  copyholder  with  his  consent,  and  after  having    3^4  Will.  4, 
been  separately  examined,  to  the  use  of  a  purchaser  from  the  assignees  of  the       c,  74,  $.  90. 

husband,  wbo  had  become  bankrupt,  was  held  effectual  to  bar  her  right  of 

freebench.  if  any  such  existed  by  special  custom,  although  at  the  time  of 
such  surrender,  the  purchase  not  having  been  completed,  the  purchaser  had 
not  any  legal  estate  in  the  premises.    (Wood  v.  Lambirlh,  1  Phill.  C.  C.  8.) 


Dispensation  with  Husband's  Concurrence. 
91.  Provided  always,  and  be  it  further  enacted,  that  if  a  hu8-  Court  of  common 
band  shall  in  consequence  of  being  a  lunatic,  idiot,  or  of  un-  of tTbut"  and  *'"* 
sound  mind,  and  whether  he  shall  have  been  found  such  bv  in-  being  lunatic,  ftc. 
quisition  or  not,  or  shall  from  any  other  cause  be  incapable  of  JJSilhu'concar- 
executing  a  deed,  or  of  making  a  surrender  of  lands  held  by  J^n««'  the  ixfrd 
copv  of  court  roll,  or  if  his  residence  shall  not  be  known,  or  he  chanceuoror 
shall  be  in  prison,  or  shall  be  living  apart  from  his  wife,  either  Jitrottcd  with  lu- 
by  mutual  consent  or  by  sentence  of  divorce,  or  in  consequence  natici,or  the  Court 
of  his  being  transported  beyond  the  seas,  or  from  any  other  SiSe  piStelito*" 
cause  whatsoever,  it  shall  be  lawful  for  the  Court  of  Common  of  a  settlement  in 
Pleas  at  Westminster,  by  an  order  to  be  made  in  a  summary  J^^l'**^****"' 
way  upon  the  application  of  the  wife,  and  upon  such  evidence 
as  to  tne  said  court  shall  seem  meet,  to  dispense  with  the  con* 
currence  of  the  husband  in  any  case  in  which  his  concurrence 
is  required  by  this  act  or  otherwise ;  and  all  acts,  deeds,  or  sur- 
renders to  be  done,  executed,  or  made  by  the  wife  in  pursuance 
of  such  order,  in  regard  to  lands  of  any  tenure,  or  in  regard  to 
money  subject  to  be  invested  in  the  purchase  of  lands,  shall  be 
done,  executed,  or  made  by  her  in  the  same  manner  as  if  she 
were  a  feme  sole,  and  when  done,  executed,  or  made  by  her 
shall  (but  without  prejudice  to  the  rights  of  the  husband  as  then 
existing  independently  of  this  act)  be  as  good  and  valid  as  they 
would  have  been  if  the  husband  had  concurred  (k)  :  provided 
always,  that  this  clause  shall  not  extend  to  the  case  of  a  married 
woman  where  under  this  act  the  Lord  High  Chancellor,  Lord 
Keeper  or  Lords  Commissioners  for  the  custody  of  the  great 
seal,  or  other  the  person  or  persons  intrusted  with  the  care  and 
commitment  of  the  custodv  of  the  persons  and  estates  of  persons 
found  lunatic,  idiot,  and  of  unsound  mind,  or  his^ajesty's  High 
Court  of  Chancery,  shall  be  the  protector  of  a  settlement  in  lieu 
of  her  husband. 

(k)  Upon  a  motion  on  the  part  of  a  married  woman  to  convey  her  interest  Husband  of 
in  property  without  the  concurrence  of  her  husband,  on  the  ground  that  he  unsound  mind, 
it  of  unsound  mind,  the  affidavit  must  show  in  distinct  terms,  or  by  neces- 
sary inference,  that  the  husband  is  a  lunatic  at  the  time  of  the  application, 
{Re  Turner^  3  C.  B.  166.)  The  court  refused  to  dispense  with  the  con- 
currence of  the  husband  of  a  married  woman  in  the  conveyance  of  her 
interest  in  property,  upon  an  affidavit  merely  stating  that  the  husband  and 
wife  were  living  apart,  and  that  the  former  was  in  a  very  nervous  and  ex- 
citable state,  and  that  it  was  believed  that  it  would  be  very  difficult,  if  not 
wholly  impossible,  to  procure  the  execution  by  him  of  an^  deed  or  other 
legal  instrument,  but  required  an  affidavit  showing  an  efi^tual  applica- 
tion to  him  for  the  purpose.  (Re  Murphy,  5  Scott,  N.  R.  166;  4  Man.  & 
G.635.) 

8.  SB 
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S  4*  4  ^i^'  ^>        A  husband  being  a  minor  the  court  granted  a  rule  under  this  seetion  to 
C.74,  9,  91.      enable  the  wife  to  execute  a  conveyance  of  her  separate  property  without 
his  concurrence.    (Re  Haigh,  2  C.  B.,  N.  S.  198;  3  Jur^  N.  8.  S71  ;  26 
Law  J.,  C.  P.  209.) 

The  court  granted  an  order  to  dispense  with  the  concurrence  of  the  hus- 
band in  a  conveyance  by  the  wife  of  her  separate  property  under  this  section, 
upon  an  affidavit  showing  that  he  had  absconded  and  had  not  been  heard  of 
since  the  year  1837,  although  it  also  appeared  that  she  had  in  the  mean- 
time married  again.     (Ex  parte  Yamall,  17  C.  B.  189.) 

The  court  dispensed  with  the  concurrence  of  the  husband  (who  was  living 
separate  from  his  wife)  in  the  convevance  of  property  in  which  the  wife  had 
a  separate  interest  under  the  will  of  her  deceased  father,  where  the  husband 
had  refused  to  execute  the  deed.  {Re  Perrin,  14  C.  B.  420.) 
Hmbsad  sbnad.  Upon  the  affidavit  of  a  married  woman  that  her  husband  had  absconded 
in  1831,  after  committing  an  act  of  bankruptcy,  had  never  been  heard  of 
since,  but  was  believed  to  be  in  America,  leave  was  granted  for  her  to  pass 
her  life  interest  in  certain  freehold  property,  pursuant  to  the  77th  and  91st 
sections  of  this  act.  {Ex  parte  Mary  GUI,  1  Bing.  New  Rep.  168.  See 
Cruise's  Dig.  vol.  vii.  p.  1,  4th  ed.)  The  Court  of  Common  Pleas  authorized 
m/eme  covert  to  convey  her  copyhold  property,  her  husband  having  resided 
abroad  for  more  than  twenty  years  with  another  woman.  {Ex  parte  Skirlep^ 
5  Bing.  N.  S.  226 ;  7  Dowl.  P.  C.  258.)  In  support  of  an  application  for 
an  order  to  dispense  with  the  concurrence  of  the  husband  of  a  married 
woman  to  the  deeds  of  conveyance  of  certain  property,  under  this  section,  it 
was  sworn  that  the  husband  had  absconded  from  home,  and  had  since  sailed 
for  Port  Phillip ;  that  since  the  departure  of  the  ship,  his  wife  had  heard 
nothing  of  him,  and  that  she  believed  him  to  be  on  his  said  voyage  ;  that 
her  husband  had  been  made  a  bankrupt,  and  that  her  interest  in  the  pro- 
perty in  question  passed  to  his  assignees;  and  also,  that,  her  husband 
having  sold  the  property,  she  was  desirous  of  completing  the  conveyance ; 
held  sufficient.  {Ex  parte  Stone,  9  Dowl.  P.  C.  843.)  The  court  granted 
leave  to  take  the  acknowledgment  of  a  married  woman  without- the  concur- 
rence of  her  husband,  under  sections  75  and  91  of  this  act,  where  it  appeared 
that  the  parties  lived  together  only  seventeen  weeks  after  marriage,  in  1829, 
when  the  husband  went  away,  and  the  wife  after  many  inquiries  was  not 
able  to  find  him.  {Jnon,  2  Jurist,  945,  C.  P.)  The  court  refused,  in  1847, 
to  dispense  with  the  concurrence  of  a  husband,  upon  an  affidavit  merely 
stating  that  he  entered  a  government  steamer  in  January,  1844,  and  that 
the  last  the  wife  had  heard  of  him  was,  that  in  January,  1845,  he  was  on 
board  another  government  steamer  at  New  Zealand  ;  and  that  she  believed 
it  was  his  intention  never  to  return.  {Ex  parte  Gilmore,  3  Com.  B.  967.) 
The  court  will  not  grant  a  rule  to  enable  a  married  woman  to  execute  a 
conveyance  without  her  husband's  concurrence,  upon  the  mere  statement 
that  the  husband,  a  seaman,  has  gone  abroad,  and  has  not  been  heard  of  for 
some  years,  and  that  the  wife  has  been  informed  that  he  is  dead.  The  affi- 
davit must  show  some  reasonable  ground  for  presuming  the  statement  to 
be  true.     {Ex  parte  Taylor,  7  C.  B.  1.) 

To  warrant  the  court  to  make  an  order,  under  this  section,  to  dispense 
with  the  concurrence  of  the  husband  in  the  conveyance  of  the  wife's  pro- 
perty, on  the  ground  of  his  being  beyond  the  seas,  it  must  be  shown  that  he 
has  absented  himself  under  such  circumstances  as  to  induce  the  court  to 
infer  that  he  has  no  intention  to  return  to  this  country.  {Re  Squires,  17 
C.  B.  176.)  An  order  will  not  be  granted  when  it  appears  that  the  husband 
is  in  correspondence  with  the  wife,  and  remitting  sums  of  money  for  her 
support,  however  small.    (Tb.) 

By  a  marriage  settlement  made  in  1R44,  the  freehold  property  of  the  in- 
tended wife  was  conveyed  to  trustees  upon  trust  to  permit  the  husband  to 
receive  the  rents  during  coverture,  or  until  the  wife  should  by  writing  under 
her  hand  otherwise  direct  or  appoint,  and  after  such  direction  or  appoint- 
*  ment,  upon  trust  for  the  separate  use  of  the  wife,  and  afler  her  death  for  her 
appointee.  The  deed  also  contained  a  power  of  sale  to  be  exercised  by  the 
trustees**  at  the  request  and  by  the  direction  of  the  husband  and  wife  during 
their  joint  lives,  such  request  and  direction  to  be  testified  by  some  writing 
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under  the  hands  and  seals  of  the  husband  and  wife."    The  husband  receiTed    3  4"  ^  WiU.  4» 
the  rents  and  profits  down  to  1851,  when  the  wife  exercised  her  power  of      e,  74,  #.  91. 

appointment  by  the  trustees  to  receive  the  rents  and  profits,  and  to  apply  

them  to  her  separate  use.  In  1852,  the  husband  went  to  Australia  and  had 
not  been  heard  of  since  December,  1857,  when  he  was  at  Geelong ;  and  the 
wife  deposed  to  her  belief  that  he  would  never  return  to  this  country.  The 
court  refused  to  dispense  with  the  concurrence  of  the  husband  in  the  con- 
veyance of  th^  property  under  this  section,  it  also  appearing  that  no  appli- 
cation had  been  made  to  him  to  concur.  {Rs  Eden,  5  C.  B.,  N.  S.  282 ;  28 
Law  J.,  C.  P.  4.)  The  court  made  an  order,  under  this  section,  to  dis- 
pense with  the  concurrence  of  the  husband  in  a  conveyance  of  the  wife's 
property,  upon  an  affidavit  stating,  that,  having  fallen  into  distressed  cir- 
cumstances, the  husband,  about  two  monthi  beforef  left  England  for  Aus- 
tralia, with  the  intention  of  never  returning,  and  that  he  had  ever  since 
been  living  separate  and  apart  from  his  said  wife,  (its  KeUeift  l^  C.  B. 
197.) 

An  order  that  a  married  woman  might  be  at  liberty  to  make,  without  the  Hatband  and 
concurrence  of  her  husband,  a  disposition  of  lands  to  which  she  was  entitled  ^*f*  ••ps»*«d. 
as  tenant  in  tail  in  possession,  and  tenant  in  fee  simple,  was  made  on 
affidavit  that  the  wife  was  entitled  to  the  property,  that  she  and  her  hus- 
band lived  separate  from  each  other,  and  that  ne  had  been  found  a  lunatic 
by  inquisition  in  1833.  (Ex  parte  Thonuu,  4  Moore  8e  Scott,  331.)  The 
concurrence  of  the  husband,  in  the  conveyance  by  his  wife  of  her  separate 
property,  will  be  dispensed  with,  where  the  parties  are  living  apart  by 
mutual  consent,  and  the  husband  refuses  to  join  in  the  execution  unless 
part  of  the  purchase- money  is  paid  to  him.  (Re  Woodcock,  1  Man.  St  Q^ 
N.  8.  437.) 

So  an  order  for  dispensing  with  the  husband's  concurrence  was  made  on 
affidavit,  stating  the  marriage  in  1816 1  that,  in  1820,  the  husband  left  bis 
wife,  and  that  she  had  never  heard  of  or  received  any  information  respecting 
him  since,  and  that  his  present  residence  was  altogether  unknown  to  her; 
that  she  watf  entitled  in  her  own  right  to  the  entirety  of  certain  copyhold 
premises,  which  she  had  been  compelled  to  mortgage;  and  that,  if  the 
application  were  not  granted,  she  would  be  liable  to  incur  a  forfeiture.  (Ex 
parte  Shmttleworth,  4  Moore  &  Scott,  332,  n.  (b).) 

In  support  of  an  application  for  a  married  woman  to  be  permitted  to  Affidavlti. 
convey  her  interest  in  an  estate,  without  the  concurrence  of  her  husband, 
an  affidavit  was  produced,  sworn  by  the  sister  of  the  married  woman,  who 
stated  that  the  person  on  whose  behalf  the  application  was  made  was 
speechless,  the  court  refused  to  grant  the  application  without  an  affidavit 
that  the  married  woman  herself  had  been  examined.  (Re  Williame,  2 
Scott,  N.  R.  120;  1  Man.  &  O.  881 ;  9  Dowl.  P.  C.  72.)  The  court  will 
not  dispense  with  the  affidavit  of  a  married  woman  herself,  upon  an  appli- 
eation  under  this  section,  for  an  order  for  the  conveyance  of  the  property  of 
the  wife  without  the  concurrence  of  her  husband.  (Ex  parte  Bruce,  9 
DowL  P.  C.  840.) 

The  court  refused  to  grant  a  rule  to  enable  a  married  woman  to  execute 
a  conveyance  without  the  concurrence  of  her  husband,  upon  an  affidavit 
merely  stating  that  the  parties  were  living  apart  by  mutual  consent,  but 
required  an  affidavit  showing  that  an  application  had  been  made  to  the 
husband  to  execute  the  deed,  and  that  he  had  refused  to  do  so.  (Ex  parte 
Trtnery,  1  C.  B.,  N.  S.  187.) 

The  court  will  not  permit  a  married  woman  to  execute  a  conveyance 
under  this  section  without  the  concurrence  of  her  husband,  where  he  had 
refused  to  concur  upon  an  affidavit  merely  stating  that  the  wife  had  left 
her  husband  in  consequence  of  his  violence,  and  was  living  apart  from  him. 
(Re  Price,  13  C.  B.,  N.  S.  286.) 

Upon  a  motion  under  this  section  to  dispense  with  the  concurrence 
of  the  husband  in  a  conveyance  of  the  wife's  separate  interest  in  certain 
property,  in  addition  to  an  affidavit  that  the  parties  were  living  apart  by 
mutual  consent,  and  that  the  husband  had  been  applied  to  but  had  refused 
to  execute  the  conveyance,  the  court  required  an  affidavit  negativing  the 
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9  4*  4  Will,  4,    wife's  receipt  of  any  allowance  from  her  husband.    {Ex  parte  FUh,  9  C.  B., 

c.74,#.  91.      N.  S.  715.) 
~  An  order  to  enable  a  married  woman  to  make  a  convejrance  of  her  pro- 

perty without  her  husband's  concurrence,  cannot  be  made  without  an 
affidavit  from  her  negativing  any  communication  from  him.  But  where  a 
delay  until  the  following  term  would  have  caused  great  inconvenience  to 
the  parties,  the  court  gave  directions  for  the  order  to  be  drawn  up  in  vaca- 
tion, on  the  production  of  an  affidavit.  {Re  HvrrfaU^  3  Man.  &  G.  132.) 
An  affidavit  of  ^  married  woman  to  obtain  an  order  of  the  court,  empower- 
ing her  to  make  a  conveyance  of  her  property  without  her  husband's  con- 
currence, is  sufficient  if  sworn  (where  the  party  is  residing  abroad)  before 
an  officer,  whom  the  certificate  of  a  notary  public  certifies  to  be  a  person 
empowered  by  law  to  take  affidavits.    (Re  Sc^ff,  1  Dowl.  &  L.  911.) 

Where  an  application  is  made  to  the  court  to  dispense  with  the  concur- 
rence of  the  husband  in  a  conveyance  of  the  wife's  property,  an  affidavit 
describing  her  as  **  widow  "  is  informal.  {In  re  Noy,  7  Scott,  N.  R.  434.) 
The  court  declined  to  receive  an  affidavit  in  which  she  was  deacribed  as 
"  wife  or  widow."     {Re  Anderton,  3  C.  B.,  N.  S.  »ll.) 

Upon  a  motion  to  dispense  with  a  husband's  concurrence  in  a  deed  for 
the  conveyance  by  the  wife  of  her  separate  property,  the  affidavit  muat 
contain  the  addition  or  description  of  the  husbano.  {Re  Gardner,  1  C.  B., 
N.  S.  215.) 

The  affidavit,  upon  which  a  motion  is  founded  under  this  statute,  must 
describe  the  deponent  '*as  the  wife  of,  &c,"  even  though  circumstances  are 
disclosed,  showing  a  well-grounded  belief  that  the  husband  is  dead.  {E* 
parte  Sparrow,  12  C.  B.  334.) 

The  following  form  of  rule  to  dispense  with  the  husband's  concurrence 
in  tbe  conveyance  of  property,  to  which  the  wife  alone  was  entitled,  was 
made  in  Ex  parU  Di^U,  5  Man.  &  G.  378 ;  6  Scott,  N.  R.  30):->'*It  is 
ordered  that  the  said  Ann  Tanner  DuffiU  be  at  liberty,  by  deed  or  sur- 
render, to  dispose  of,  release,  surrender  or  extinguish  all  her  estate  and 
interest  of  and  in  the  hereditaments  and  premises  m  the  said  affidavit  men- 
tioned, to  such  person  or  persons  as  she  may  think  fit,  without  the  concur- 
rence of  her  said  husband,  it  appearing  to  the  court,  by  the  said  affidavit, 
that  the  said  Henry  Holland  Duffill  is  living  apart  from  his  aaid  wife  by 
sentence  of  divorce."    (  /5.) 


XVIII.  Ireland. 

Inland.  92.  This  act  shall  oot  extend  to  Ireland,  except  where  the 

same  is  expressly  mentioned  (/). 

(/)  By  4  &  5  Will.  4,  c  92,  the  provisions  of  this  act  have  been  extended 
to  Ireland,  with  the  omission  of  sections  4,  5  and  6  (onto,  pp.  327 — 330), 
relating  to  lands  held  by  ancient  demesne,  and  sections  50,  51,  52,  53,  54 
{anU,  pp.  370—374),  66,  76,  90,  relating  to  copyholds  (see  ante,  pp.  382, 
388,  416.)  The  other  variations  between  the  two  statutes  have  been 
already  noticed.    (See  ante,  pp.  315,  339,  344,  345,  361,  384,  387,  389.) 

The  clauses  in  4  &  5  Will  4,  c.  92,  with  respect  to  the  disposition  of 
estates  tail  under  bankruptcies,  are  extended  to  proceedings  under  the 
Irish  Bankrupt  and  Insolvent  Act,  1857,  20  &  21  Vict.  c.  60,  s.  340. 

This  act  applies  to  lands  locally  situate  in  the  town  of  Berwick- upon 
Tweed.    (6  &  7  Will.  4,  c.  103,  s.  6.) 
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XIX.  Ordbrs  op  the  Court  op  Common  Pleas,  made  in   «  f  4  miu  4, 

PURSUANCE  OP  THE  ABOVE  ACT,  IN  HiLART  TeRM,  1834.  <^'  74. 

**  Whereas  it  has  been  found  expedient  to  make  alterations  in  the 
General  Rules  made  in  Michaelmas  term  last  hy  this  Court,  for  the  pur« 
pose  of  cariyinpf  into  effect  the  statute  passed  in  the  Srd  and  4th  years  of 
the  reign  of  his  present  Mi^esty,  cap.  74,  intituled  *  An  Act  for  the 
Abolition  of  Fines  and  RecoTeries,  and  for  the  substitution  of  more  simple 
modes  of  Assurance;" 

'*  And  WHEREAS  it  is  necessary  to  make  Orders  touching  the  amount  of 
the  reasonable  Fees  and  Charges  to  be  taken  by  the  several  persons  ap* 
pointed  to  carry  the  powers  of  the  said  act  into  execution  ;  and  it  will  be 
convenient  that  all  the  Orders  and  Regulations  made'  by  the  Court  under 
the  said  act  should  be  contained  in  the  same  rule: 

'*  Now  IT  IS  HEREBY  ORDERED,  that  the  Said  General  Rules  be  and  the 
same  are  hereby  revoked ;  provided  that  this  present  Rule  shall  not  be  con- 
strued in  any  respect  to  invalidate  any  proceedings  which,  before  the  1st 
day  of  March  next  ensuing,  shall  have  been  taken,  pursuant  to  the  direction 
of  the  said  Rules  of  Michaelmas  term  last: 

"  And  it  is  hereby  further  ordered,  that,  where  any  acknowledg- 
ment shall  be  made  by  any  married  woman  of  any  deed  under  and  by  virtue 
of  the  said  act,  before  commissioners  appointed  under  the  said  act,  one  at 
least  of  the  said  commissioners  shall  be  a  person  who  is  not  in  any  manner 
interested  in  the  transaction  giving  occasion  for  such  acknowledgment,  or 
concerned  therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent  so  interested  or  concerned. 

**  And  it  is  further  ordered,  that  before  the  commissioners  shall 
receive  such  acknowledgment,  they,  or  in  case  one  of  them  shall  be  inte- 
rested or  concerned  as  aforesaid,  Uien  such  one  of  them  as  shall  not  be  so 
interested  or  concerned,  do  inquire  of  every  married  woman  separately  and 
apart  from  her  husband  and  from  the  attorney  or  solicitor  concerned  in  the 
transaction,  whether  she  intends  to  give  up  her  interest  in  the  estate  to  be 
passed  by  such  deed,  without  having  any  provision  made  for  her  in  lieu  of, 
or  in  return  for,  or  in  consequence  of  her  so  giving  up  such  interest :  and 
where  such  married  woman  in  answer  to  such  inquiry  shall  declare  that  she 
intends  to  give  up  such  her  interest  without  any  provision,  and  the  said 
commissioners  shall  have  no  reason  to  doubt  the  trutn  of  such  declaration, 
and  shall  verily  believe  the  same  to  be  true,  then  they  shall  prpceed  to  re- 
ceive the  said  acknowledgment}  but  if  it  shall  appear  to  them  or  to  such 
one  of  them  as  aforesaid,  that  it  is  intended  that  provision  is  to  be  made  for 
any  such  married  woman,  then  the  commissioners  shall  not  take  her  ac- 
knowledgment until  they  are  satisfied  that  such  provision  has  been  actually 
made  by  some  deed  or  writing  produced  to  them,  or  if  such  provision  shall 
not  have  been  actually  made  before,  then  the  commissioners  shall  require 
the  terms  of  such  intended  provision  to  be  shortly  reduced  into  writing,  and 
shall  verify  the  same  by  their  signatures  in  the  margin,  at  the  foot  or  at  the 
back  thereof.    (See  anU,  pp.  408.  409.) 

'*  And  it  is  hereby  further  ordered,  that  the  affidavit  verifying  the 
certificate  to  be  made  pursuant  to  the  said  act,  and  which  certificate  shall 
be  in  the  form  contained  in  the  said  act,  shall  (except  in  such  cases  where 
the  acknowledgment  shall  be  taken  elsewhere  than  in  England,  Wales,  or 
Berwick-upon-Tweed)  be  made  by  some  practising  attorney  or  solicitor  of 
one  of  the  oourto  at  Westminster,  or  of  one  of  the  counties  palatine  of  Lan- 
caster or  Durham,  and  that  in  all  cases  it  shall  be  deposed,  in  addition  to 
the  verification  of  the  said  certificate,  that  the  deponent  (or,  if  more  than  one 
person  join  in  the  affidavit,  that  one  or  more  of  the  deponents)  knew  the 
person  or  persons  making  such  acknowledgment ;  and  that,  at  the  time  of 
making  such  acknowledgment,  the  person  or  persons  making  the  same  was 
or  were  of  full  age  and  competent  understanding ;  and  that  one  at  least  of 
the  commissioners  taking  such  acknowledgment,  to  the  best  of  his  (depo- 
nent's) knowledge  and  belief  is  not  in  any  manner  interested  in  the  trans- 
action giving  occasion  for  the  taking  of  such  acknowledgment,  or  concerned 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor, 
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8  4'^  ^^^-  ^f  ^  sffcnt,  so  interested  or  concerned ;  and  that  the  names  and  reaidenoes  of 
e.  74.  the  said  commissioners,  and  also  the  place  or  places  where  such  acknoiv-- 

ledffroent  or  acknowledgments  shall  be  taken,  shall  be  set  forth  in  such 

affiaavit:  And  that  previously  to  such  acknowledgment  being  taken,  the 
deponent  had  inquired  of  such  married  woman  (or  if  more  than  one,  of 
each  of  such  married  women)  whether  she  intended  to  |rive  up  her  inte- 
rest  in  the  estate  to  be  passed,  and  alao  the  answer  given  thereto;  and 
where  anj  auch  married  woaoan,  in  answer  to  such  inquiry,  shall  declare 
that  she  intends  to  give  np  her  interest  irithout  any  proviaion,  the  deponent 
shall  state  that  he  has  no  reason  to  doubt  the  truth  of  such  deolaration,  and 
be  verily  believes  the  same  to  be  true.  And  where  any  provision  baa  been 
agreed  to  be  made,  the  deponent  shall  state  that  the  aama  had  been  made 
by  deed  or  writing,  or,  if  not  actually  made  before,  that  the  ternia  of  the 
intended  proviaion  have  been  reduced  into  writing,  which  deed  or  writing 
he  verily  believes  has  been  produced  to  the  aaid  (judge,  master,  or)  oom« 
nissioners. 

'*  And  it  is  bbkiby  further  ordered,  that  the  affidavit  shall  state 
the  parish  or  several  parishes,  or  place  or  several  places,  and  the  county  or 
counties  in  which  the  several  premises  wherein  any  such  married  woman 
shall  appear  to  be  interested  shall  by  deed  be  described  to  be  situate. 

**  And  it  is  hereby  further  ordered,  that  the  affidavit  shall  be  in 
the  form  hereunto  annexed,  aubject  to  such  Tariatioos  as  the  circumstanees 
of  the  case  shall  render  necessary,  or  such  affidavit  may  be  made  where  it  is 
found  convenient  by  one  of  the  said  commissioners,  with  such  variations  in 
the  form  thereof  as  shall  be  necessary  in  that  behalf. 

"  And  it  is  uerebt  further  ordered,  that  the  certificates  and  affi- 
davits verifying  th'e  same,  shall,  within  one  month  from  the  making  the  ac- 
knowledgment, be  delivered  to  the  proper  officer  appointed  under  the  said 
act ;  and  that  the  officer  shall  not  after  that  time  receive  the  aame  without 
the  direction  of  the  court  or  a  judge. 

**  And  it  is  hereby  further  ordered,  that  the  feea  or  charges  to  be 
paid  for  the  copies  to  be  delivered  by  the  clerks  of  the  peace,  or  their  depu- 
ties, or  by  the  officer  of  the  said  court,  and  for  taking  acknowledgments  of 
deeds,  and  for  examining  married  women,  and  for  the  proceedings,  matters, 
and  things  required  by  the  said  act  to  be  had,  done,  and  executed,  for  com- 
pleting and  giving  effect  to  auch  acknowledgmenta  and  exaroinationa,  shall 
be  as  follows: — (a) 

To  a  judge  or  master  (o),  for  taking  the  acknowledgment  of  every 
married  woman  ( p),  of  which  7#.  6d.  will  be  paid,  in  the  case  of 
a  judge,  to  bis  clerk,  and  the  residue  thereoi  will  be  paid  over 
to  the  treasury ;  and  in  the  case  of  a  master,  the  whole  will  be 
paid  over  to  the  treaaury,  or  the  Fee  Fund  Account  of  the  Court 
ofChancery 16    8 

To  the  two  perpetual  commisaioners  for  taking  the  acknowledg- 
ment of  every  married  woman,  when  not  required  to  go  ftirther 
than  a  mile  from  their  residence,  being  IZ*.  4dL  f or  each  com- 
missioner      1    6    8 

To  each  commissioner  when  required  to  go  more  than  one  mile, 
but  not  exceeding  three  miles,  besides  his  reaaonable  travelling 
expenses    1     1    0 

To  each  commissioner,  where  the  distance  required  shall  exceed 

three  miles,  besides  his  reasonable  travelling  expenaea 2    2    0 

To  the  clerk  of  the  peace,  or  his  deputy,  for  every  search 0    1    0 

(n)  See  ante,  p.  415,  a.  89. 

(o)  The  office  of  Master  in  Chancery  is  now  abolished.  (15  &  16  Vict, 
c.  80,  s.  1.)  The  fee  of  taking  an  acknowledgment  by  judge  of  a  eoonty 
court  is  one  pound. 

(p)  By  an  order  made  in  Michaelmaa  term,  1862 : — In  pursuance  of  the 
Common  Law  Procedure  Act,  1862,  among  the  fees  to  be  taken  at  the  judgee' 
chambers  in  the  superior  courts  of  common  law  is  the  following  (all  other 
fees  being  thereby  aboliahed):— Every  acknowledgment  by  married  womoo, 
lOf.    (1  EIL  &  BL  261,  266,  267.) 
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To  th«  same,  for  every  copy  of  a  list  of  commissioners,  proTided    £    x.  d. 
such  Ibt  sball  not  exceed  the  number  of  100  names    0    6    0 

To  the  same  for  every  further  complete  number  of  50  names,  an 
additional  0    2    6 

To  the  officer  for  every  search • ••••     0     1     0 

To  the  same,  for  every  official  copy  of  the  certificate    0    2    6 

To  the  same,  for  every  official  copy  of  a  list  of  commissioners,  pro- 
vided sudi  list  shall  not  exceed  the  number  of  100  names  ....     0    5    0 

To  the  same,  for  tvery  further  complete  number  of  50  names  ad- 
ditional  ;*;••*.* :**     0    2    6 

To  the  same,  for  preparing  every  special  commission,  including 
a  fee  of  5#.  to  the  clerk  of  the  Chief  Justice  or  other  judge  for 
thefiat 0  15    0 

To  the  same,  for  examining  the  certificate  and  affidavit,  and  filing 
and  indexing  the  same,  as  required  by  the  said  act  of  the  Srd 
and  4th  Win.  4,  c.  74    0    6    0 

**And  it  is  hereby  further  ordered,  that  the  fees  and  charges  to 
be  paid  for  the  entries  of  deeds,  required  by  the  said  act  to  be  entered  on 
the  court  rolls  of  manors,  and  for  the  indorsements  thereon,  and  for  taking 
the  consents  of  the  protectors  of  settlements  of  land  held  by  copy  of  court 
roll,  where  such  consents  shall  not  be  given  by  deed,  and  for  taking 
surrenders,  by  which  dispositions  shall  be  made  under  the  said  act  bv 
tenants  in  tail  of  lands  held  by  copy  of  court  roll,  and  for  entries  of  such 
surrenders,  or  the  memorandums  thereof,  on  the  court  rolls,  shall  be  as 
follows : — 

£  :   d. 
For  the  indorsements  on  the  deed  of  the  memorandum  of  pro- 
duction and  memorandum  of  entry  on  court  rolls,  to  be  signed 
by  the  lord,  steward  or  deputy  steward,  each  indorsement  of 

memorandum  5«.  together    0  10    0 

For  the  entries  on  the  court  rolls  of  deeds,  and  the  indorsements 

thereon,  at  per  folio  of  72  words 0    0    6 

For  taking  the  consent  of  each  protector  of  settlement  of  lands. .     0  13     4 

For  taking  the  surrender  by  each  tenant  in  tail  of  lands 0  13     4 

For  entries  .of  such  surrenders,  or  the  memorandums  thereof,  in 
the  court  rolls,  at  per  folio  of  72  words 0    0    6 

N.  C.  TiNDAL. 

J.  A.  Parr. 

J.  B.  BOSANQUET. 

£.  H.  Alderson." 
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3^4  mit.  4, 
C.74. 


The  fbllofring  additional  Rules  were  made  in  Trinity  Term,  1884:— 

'*  It  is  ORDERED,  that  from  and  after  the  last  day  of  this  term,  where 
such  parts  of  the  affidavit,  verifying  the  certificate  of  acknowledgment  taken 
in  pursuance  of  the  late  act  of  parliament,  respecting  fines  and  recoveries, 
as  state  *  the  deponeni*8  knowledge  of  the  paity  making  the  acknowledg- 
ment, and  her  being  of  full  age,*  cannot  be  deposed  to  by  a  commissioner, 
or  by  an  attorney  or  solicitor,  the  same  may  be  deposed  to  by  some  other 
person,  whom  the  person  before  whom  the  affidavit  shall  be  made  shall 
consider  competent  so  to  do. 

**And  it  is  further  ORDERED,  that  where  more  than  one  married 
woman  phall  at  the  same  time  acknowledge  the  same  deed,  respecting  the 
same  property,  the  fees  directed  by  the  said  rules  to  be  taken  shall  be  taken 
for  the  first  acknowledgment  only. 

''And  the  fees  to  be  taken  for  the  other  acknowledgment  or  acknowledg- 
ments, how  many  soever  the  same  may  be,  shall  be  one- half  of  the  original 
,  fees,  and  so  also  where  the  same  married  woman  shall  at  the  same  time 
acknowledge  more  than  one  deed  respecting  the  same  property. 
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S  ^4  Will, 4,        " And  where,  in  either  of  the  ahove  cases,  there  shall  be  more  than  one 
e.  74.  acknowledgment,  all    such  acknowledgments  may  be    included    in  one 

certificate  and  affidavit. 

"In  every  case  the  acknowledgment  of  a  lease  and  release  shall  be 
considered  and  paid  for  as  one  acknowledgment  only. 

N.  C.  TiNDAL. 

J.  A.  Paek. 
S.  Gasbllb. 

J.  B.  BOSANQUET." 


GENERAL  ORDER. 

Affidavits  of  Verification  of  Certificates  of  Acknowledgments  under  S  &  4 
Will.  4,  c.  74. 

Affldariu  nndw  ^'  ^^^  '^^  ^^^^  ^^  ^^^  ^^7  o^  Easter  Term  next  inclusive,  every 
s  ft  4  Will.  4,  affidavit  of  the  verification  of  certificates  of  acknowledgments  of  deeds  of 
c.  74.  married  women,  except  as  herein  after  provided,  shall  be  drawn  up  in  the 

first  person  and  shall  be  divided  into  paragraphs,  and  every  paragraph  shall 
be  numbered  consecutively,  and  as  nearly  as  mav  be  shall  be  confined  to  a 
distinct  portion  of  the  subject ;  provided  that  tnis  rule  shall  not  be  appli- 
cable to  anv  such  affidavits  where  the  acknowledgments  have  been  taken 
out  of  Ensland  and  Wales  under  special  commissions  issued  prior  to  the 
said  first  day  of  Easter  Term  next. 

2.  The  officer  with  whom  all  such  certificates  are  filed  is  empowered  in 
the  interval  between  the  date  of  this  rule  and  the  said  first  day  of  Easter 
Term  next  to  receive  and  file  any  affidavits  of  verification,  whether  drawn 
up  in  the  first  or  third  person. 

By  the  Court.* 

•  November  24th,  1862,  18  C.  B.,  N.  S.  2.    See  forms  of  affidavits,  post. 


1863. 
AfRdsTitt  on  ae- 
knowledgmtntt. 


GENERAL  ORDER. 

Affidavits  on  Acknowledgments. 

With  respect  to  acknowledgements  of  deeds  by  married  women  taken  in 
any  colony  or  foreign  possession  being  part  of  the  dominions  of  her  Majesty, 
—It  is  ordered,  that  affidavits  verifying  the  same  made  before  any  court  or 
judge,  magistrate,  commissioner,  noury  public  or  other  person  authorized  to 
administer  an  oath,  and  containing  in  the  jurat  a  statement  by  such  court  or 
judge,  magistrate,  commissioner,  notary  public  or  other  person  of  the  name 
or  title  of  the  office  or  authority  which  he  or  they  respectively  hold  and 
execute,  shall  be  received  as  a  sufficient  compliance  with  the  requirements 
of  the  3  &  4  Will.  4,  c.  74,  s.  85,  relating  to  affidavits  of  verification. 

By  the  Court* 

•  January  Idth,  1868,  18  C.  B.,  N.  S.  408. 
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XX.  Alienation  of  the  Estates  of  Married  Women 
IN  Personal  Estate. 

20  &  21  Victoria,  c.  57. 

An  Act  to  enable  Married  Women  to  dispose  of  Reve^'sionary 
Interests  in  Personal  Estate.  [25th  August,  1857.] 

Be  it  enacted  as  follows : 

1.  After  the  thirtj-first  daj  of  Decemher,  ooe  thousand  ei^ht    20  f  21  VUsu 
hundred  and  fifly-seven,  it  shall  be  lawful  for  every  mamed      c.57,#.l. 
woman  by  deed  to  dispose  of  every  future  or  reversionary  J'**^  •  Carried  women 
rest,  whether  vested  or  contingent,  of  such  married  woman,  or  may  dispose  of 
her  husband  in  her  right,  in  any  personal  estate  whatsoever  to  SJSS^S^r?*" 
which  she  shall  be  entitled  under  any  instrument  made  after  the  sonai  esute,  and 
said  thirty-first  day  of  December,  one  thousand  eight  hundred  and  S?^uchTJtiIte, 
fifly-seven  (except  such  a  settlement  as  after  mentioned),  and  and  also  their 
also  to  release  or  extinguish  an^  power  which  may  be  vested  in  men?<mt  ©rs^c^h 
or  limited  or  reserved  to  her  in  regard  to  any  such  personal  «»*»*•  *»  peases- 
estate,  as  fully  and  effectually  as  she  could  do  if  she  were  a  *  **"* 

feme  sole,  and  also  to  release  and  extinguish  her  right  or  equity 
to  a  settlement  out  of  any  personal  estate  to  which  she,  or  her 
husband  in  her  right,  may  oe  entitled  in  possession  under  any 
such  instrument  as  aforesaid,  save  and  except  that  no  such  dis- 
position,  release,  or  extinguishment  shall  be  valid  unless  the 
iiusband  concur  in  the  deed  by  which  the  same  shall  be  effected, 
nor  unless  the  deed  be  acknowledged  by  her  as  hereinafter 
directed :  provided  always,  that  notning  herein  contained  shall 
extend  to  any  reversionary  interest  to  which  she  shall  become 
entitled  by  virtue  of  any  deed,  will  or  instrument,  by  which  she 
shall  be  restrained  from  alienating  or  affecting  the  same. 

2.  Every  deed  to  be  executed  in  England  or  Wales  by  a  mar-  Deeds  to  be  ao. 
ried  woman  for  any  of  the  purposes  of  this  act  shall  be  acknow-  ^JJ^JS^^^^ 
ledged  by  her,  and  be  otherwise  perfected,  in  the  manner  by  the  in  the  milll'^TO. 
act  3  &  4  Will.  4,  c.  74,  prescribed  for  the  acknowledgment  and  ^Ju^^i)?. 'f  fo, 
perfecting  of  deeds  disposing  of  interests  of  married  women  in  disposing  of  in- 
land; and  every  deed  to  be  executed  in  Ireland  by  a  married  |5,Ten*oTwiand 
woman  for  any  of  the  purposes  of  the  act  shall  be  acknowledged  ui  England  or 
by  her  and  be  otherwise  perfected  in  the  manner  by  the  act  4  &  j„*jj^j^^  ^  ^ 
5  Will.  4,  c.  92,  prescribed  for  the  acknowledgment  and  per-  A  ?mu.*  if  ^ 
fecting  of  deeds  disposing  of  interests  of  married  women  in  land :  **•  •*• 

and  all  and  singular  the  clauses  and  provisions  in  the  said  acts 
concerning  the  disposition  of  lands  by  married  women,  including 
the  provisions  for  dispensing  with  the  concurrence  of  the  hus- 
banas  of  married  women,  in  the  cases  in  the  said  acts  mentioned, 
shall  extend  and  be  applicable  to  such  interests  in  personal  es- 
tate, and  to  such  powers  as  may  be  disposed  of,  ]*eleased,  or 
extinguished  by  virtue  of  this  act,  as  fully  and  effectually  as 
if  such  interests  or  powers  were  interests  in  or  powers  over 
land. 
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20  <f  21  Viet.       8.  Provided  always*,  that  the  powers  of  disposition  given  to  a 
c.  57,  *.  8.       married  woman  bj  this  act  shall  not  interfere  with  any  power 
The  powen  of       whicb  independently  of  this  act  may  be  vested  in  or  limited  or 
by  thu^Sit  to  reserved  to  her,  so  as  to  prevent  her  from  exercising  such  power 
interfere wkh  any  in  any  case,  cxccpt  SO  far  as  by  anv  disposition  made  by  her 
other  powers.       under  this  act  she  may  be  prevented  from  so  doing,  in  conse- 
quence of  such  power  having  been  suspended  or  extinguished 
by  such  dbposition. 
Act  not  to  extend      4.  Provided  always,  that  the  powers  of  disposition  hereby 
mwTied  welmin'   gi^^n  to  a  married  woman  shall  not  enable  her  to  dispose  of  any 
upon  murtege.     interest  in  personal  estate  settled  upon  her  by  any  settlement  or 
aj^reement  for  a  settlement  made  on  the  occasion  of  her  mar* 
riage. 
Not  to  extaBd  to       5.  This  act  shall  not  extend  to  Scotland. 

ScoCUnd. 
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MARRIAGE  SETTLEMENTS  BY  INFANTS. 

18  &  19  VicTORiJS,  c,  43. 

An  Act  to  enable  Infants^  with  the  Approbation  of  the  Court 
of  Chancery f  to  make  binding  Settlements  of  their  Meal 
and  Personal  Estate  on  Marriage  (a). 

[2nd  July,  1865.] 

Whbrbas  great  inconyeniencesand  disadyantaeeB  arise  in  con-     18  4  19  net. 
sequence  of  persons  who  marry  daring  minority  oeing  incapable       «•  48, «.  1. 
of  making  binding  settlements  of  their  property :  for  remedy 
whereof  it  is  enacted,  as  follows : 

1.  From  and  after  the  passing  of  this  act  it  shall  be  lawful  JjjJJ^the"*'^' 
for  every  infant  upon  or  in  contemplation  of  his  or  her  mar-  Sttion  ©nKe"^ 
riage,  with  the  sanction  of  the  Court  of  Chancery,  to  make  ^j^Tmlike^ud 
a  valid  and  binding  settlement  or  contract  for  a  settlement  of  all  letneinents  or 
or  any  part  of  his  or  her  property,  or  property  over  which  he  or  uemlSTu  o? theiV 
she  has  any  power  of  appomtment,  whether  real  or  personal,  "«>  and  penonai 
and  whether  m  possession,  reversion,  remainder,  or  expectancy ;  Sge!  **^°  """ 
and  every  conveyance,  appointment,  and  assignment  of  such 
real  or  personal  estate,  or  contract  to  make  a  conveyance,  ap- 
pointment, or  assignment  thereof,  executed  by  such  infant,  with 
the  approbation  of  the  said  court,  for  the  purpose  of  giving  effect 
to  sucn  settlement,  shall  be  as  valid  and  effectual  as  if  the  per- 
son executing  the  same  were  of  the  full  age  of  twenty-one  years : 
provided  always,  that  this  enactment  shdl  not  extend  to  powers 
of  which  it  is  expressly  declared  that  they  shall  not  be  exercised 
by  an  infant. 

(a)  By  23  &  24  Vict  c.  88,  in  the  interpretation  of  the  act  18  &  19  Vict   Thevordt 
c.  48,  and  for  all  the  ohjects  and  purposes  thereof,  the  words  "  the  Court  of  *'  Court  of  Chan- 
Chancery*'  shall  include  and  be  taken  to  include  the  Court  of  Chancery  in  JJJJ^e  act  toin- 
Ireland,  and  all  orders  made  and  approbations  already  given  by  the  Court  elude  Court  of  ' 
of  Chancery  in  Ireland  in  cases  provided  for  and  contemplated  by  the  said   Chanceiy  In  Ire- 
act  shall  be  as  valid  and  binding  in  law  as  if  the  words  *'  the  Court  of  ^^ 
Chancery  in  Ireland"  had  been  expressly  contained  in  the  said  act  in  all 
the  places  where  the  words  *'the  Court  of  Chancery"  are  mentioned 
therein. 


2.  Provided  always,  that  in  case  any  appointment  under  a  in  case  tniknt  die 
power  of  appointment,  or  any  disentailing  assurance,  shall  have  JJint^Xt'.Xi. 
been  executed  by  any  infant  tenant  in  tail  under  the  provisions  to  be  void.* 
of  this  act,  and  such  infant  shall  afterwards  die  under  age,  such 
appointment  or  disentailing  assurance  shall  thereupon  become 
abdolutely  void. 
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8.  The  sanction  of  the  Court  of  Chancery  to  anj  such  settle- 
ment or  contract  for  a  settlement  may  be  given,  upon  petition 
presented  by  the  infant  or  his  or  her  guardian,  in  a  summary 
way,  without  the  institution  of  a  suit ;  and  if  there  be  no  guar- 
dian, the  court  may  require  a  guardian  to  be  appointed  or  not, 
as  it  shall  think  fit ;  and  the  court  also  may.  if  it  shall  think 
fit,  require  that  any  persons  interested  or  ai)pearin^  to  be  in- 
terested in  the  property  should  be  served  with  notice  of  such 
petition  (h). 

(6)  Od  a  petirion  by  a  female  infant  under  this  act,  praying  a  refe- 
rence to  approve  of  a  proper  settlement,  and  stating  that  the  intended 
marriage  had  the  sanction  and  approbation  of  the  infant's  father,  the  Lord 
Chancellor  made  the  order  without  directing  any  inquhry  as  to  the  propriety 
of  the  marriage.  {Re  Dalton,  6  De  G.,  Mac.  &  G.  201  ;  2  Jur.,  N.  S.  1077 ; 
2S  Law  J.,  Chan.  75.)  He  considered  that  the  provisions  of  the  act  do  not 
impose  on  the  court  any  other  duty  than  that  of  looking  to  the  propriety  of 
the  settlement,  though  what  in  each  particular  case  might  be  a  proper  settle- 
ment must  sometimes  lead  to  an  inquiry  as  to  all  the  circumstances  connected 
with  the  marriage.    {lb.) 

It  is  still  undecided,  notwithstanding  the  above  case,  whether  on  the 
petition  of  an  infant  under  this  act,  praying  a  reference  to  approve  of  a 
proper  settlement  of  the  infant's  property,  this  statute  has  relieved  the 
court  from  inquiring  into  the  propriety  of  the  proposed  marriage.  But 
the  court  will  make  uie  reference  where  there  is  proper  evidence  of  the  pro^* 

griety  of  the  proposed  marriage.  {Re  Strong,  2  Jur.,  N.  S.  1241 ;  26  Law  J., 
h.  64.) 

The  draft  of  the  settlement,  when  not  drawn  by  one  of  the  conveyancing 
counsel,  will  be  directed  to  be  taken  into  chambers  to  be  perused  by  the 
chief  clerk  and  approved  by  the  judge.  {Re  fFilliams,  8  W.  R.  678 ;  6  Jur., 
N.  S.  1064.)  The  court  refused  to  sanction  the  insertion  of  a  clause  in  a 
settlement  to  be  made  by  a  female  infant  on  her  marriage,  providing  that 
no  person  professing  the  Roman  Catholic  religion  should  take  any  interest 
under  the  settlement.  The  court,  however,  sanctioned  the  insertion  of  a 
clause  making  it  compulsory  on  the  successive  owners,  or  their  husbands,  to 
assume  the  name  and  arms  of  the  ancestor  from  whom  the  settlor  derived 
the  estates.    {lb,) 

In  a  settlement  under  this  act  there  ought  not  to  be  any  limitation  to 
collaterals,  or  any  benefit  conferred  upon  the  guardian  of  the  minor  whose 
property  is  put  in  settlement     {Re  htCUniock,  10  Ir.  Ch.  R.,  N.  S.  469.) 

The  court  has  no  jurisdiction  under  this  act  to  approve  a  settlement  of  an 
infant's  property  originally  made  without  iu  concurrence.  {Per  Stuart, 
V.  Cn  Re  Fuller'e  Settlement,  Feb.  10,  1860 ;  Morgan's  Chancery  Acts,  249, 
3rd  ed.) 

The  ordinary  course  upon  a  petition  is  for  the  court,  after  hearing  counsel, 
to  adjourn  the  petition  into  chambers.  This  proceeding  does  not  make  the 
infant  a  ward  of  court,  and  the  court  is  not  therefore  called  upon  to  sanction 
the  marriage  but  only  the  settlement  (Judge's  Regul.  by  Bloxam,  p.  4S.) 
No  order  is  drawn  up,  but  a  note  signed  by  the  registrar  is  left  at  chambers 
with  the  petition,  and  a  summons  to  proceed  on  the  petition  is  usually  issued. 
Upon  the  return  of  this  summons,  or  at  an  adjourned  meeting,  evidence  is 
produced  in  conformity  with  the  general  order.  (1  Smith's  Ch.  Pr.  1149, 
7th  ed.) 

The  proposals  for  the  settlement  of  the  property  of  the  infant,  and  of  the 
person  to  whom  such  infant  is  proposed  to  be  married,  are  submitted  to  the 
judge  (8th  Aug.  1867;  20  Judge's  Regul.)  and  considered.  The  draft  of 
such  settlement  is  settled  at  chambers  and  then  engrossed,  and  an  affidavit 
verifying  such  engrossment  is  made  and  filed,  and  an  ofiice  copy  produced 
at  chambers.  The  chief  clerk  thereupon  signs  the  usual  memorandum  in 
the  margin  of  the  engrossment,  and  indorses  on  the  original  petition  a 
minute  of  the  order  made,  and  from  such  minute  a  formal  order  i$  drawn  up 
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by  the  registrar,  which  it  passed  and  entered  in  the  usual  way.    The  settle-    18  4"  1^  ^<<^'* 
ment  is  then  executed  by  the  necessary  parties,  and  the  marriage  takes       c.  43, «.  8. 

place.    (1  Smith's  Ch.  Pr.  1149,  1160,  7ih  ed.)  

Upon  applications  to  obtain  the  sanction  of  the  court  to  infants  making  Erldenee  on 

settlements  on  marriage  under  the  act  of  18  &  19  Vict  c.  48,  evidence  '^^^IIS*^?!!,* 

is  to  be  produced  to  show—  ^        ^       * 

1.  The  age  of  the  infant 

2.  Whether  the  infant  has  any  parents  or  guardians. 

8.  With  whom  or  under  whose  care  the  infant  is  living,  and  if  the  infant 
has  no  parents  or  guardians,  what  near  relations  the  infant  has. 
4.  The  rank  and  position  in  life  of  the  infant  and  parents. 
6.  What  the  infant's  property  and  fortune  consist  of. 

6.  The  age,  rank  ancf  position  in  life  of  the  person  to  whom  the  infant  is 
about  to  be  married. 

7.  What  property,  fortune  and  income  such  person  has. 

8.  The  fitness  of  the  proposed  trustees  and  their  consent  to  act 

The  proposals  for  the  settlement  of  the  property  of  the  infant  and  of  the 
person  to  whom  such  infant  is  proposed  to  be  married  are  to  be  submitted 
to  the  judge.    (Gen.  Order  in  Chancery,  August  8,  1867.) 


4.  Provided  always,  that  nothing  in  this  act  contained  shall  JJSetViSC?  *** 
apply  to  an^  male  infant  under  the  age  of  twenty  years^  or  to  twenty  or  females 
any  female  infant  under  the  age  of  seventeen  years.  ySuTorlw  ***" 
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LAW    OF    DOWER. 
3  &  4  Will.  IV.  c.  105. 


An  Act  for  the  Amendment  of  the  Law  relating  to  Dower  (a). 

[29th  Angast,  1883.  J 


8^4  Fr?//.4y 

c.  105.  «.  1. 

MttAoing  of  th0 
wwds  in  the 
act. 

"Lmd." 


Numlier. 


The  objects  of 
this  set. 


Law  of  dower* 


Interpretation  Clause. 

Be  it  enacted,  that  the  words  and  expressions  hereinafter  men* 
tioned,  which  in  their  ordinary  si^incation  have  a  more  con- 
fined or  a  different  meaning,  shall  in  this  act,  except  where  the 
nature  of  the  provision  or  the  context  of  the  act  shall  exclude 
such  construction,  be  interpreted  as  follows ;  that  is  to  say,  the 
word  '^  land "  shall  extena  to  manors,  advowsons,  messuages, 
and  all  other  hereditaments,  whether  corporeal  or  incorporeal 
(except  such  as  are  not  liable  to  dower),  and  to  any  share 
thereof;  and  every  word  importing  the  singular  number  onlv 
shall  extend  and  be  applied  to  several  persons  and  things  as  well 
as  one  person  or  thing. 

(a)  The  principal  objects  of  this  statute  are, 

Ist  To  make  equitable  estates^n  pfMsession  liable  to  dower,  and  to  dis- 
pense with  the  necessity  of  the  actualseisin  of  thehusband. 

2nd.  To  take  away  the  right  of  dower  out  of  lands  disposed  of  by  the 
husband  in  his  lifetime  or  by  his  will,  and  to  give  partial  charges  created  by 
the  husband  priority  over  the  right  of  dower. 

3rd.  To  enable  the  husband  to  bar  the  right  of  dower  by  a  declaration  in 
a  deed  or  in  a  will.  The  act  does  not  extend  to  widows  married  on  or  be- 
fore the  1st  of  January,  1834. 

The  reasons  upon  which  the  alterations  in  the  law  of  dower  are  founded, 
will  appear  by  the  following  extract  from  the  First  Report  of  the  Commis- 
sioners of  Real  Property ;  references  to  some  of  the  decisions  upon  the 
subject  will  be  found  in  the  notes  by  the  Editor. 

**  The  present  law  of  dower  gives  to  a  surviving  wife  a  right  to  have  as- 
signed to  her  for  her  life  one-third  of  all  the  lands  and  her^litaments,  with 
a  few  exceptions,  such  as  common  ions  nombre  and  personal  annuities,  (see 
Co.  Litt.  32  a;  Lyster  v.  Mahoney,  1  Dm.  k  War.  236,)  of  which  her  hus- 
band was  seised  in  law,  (that  is,  had  the  legal  property  by  descent,  there 
being  at  the  same  time  no  possession,)  or,  in  fact,  for  an  estate  of  inherit- 
ance in  possession  at  any  time  during  the  marriage,  notwithstanding  any 
alienation  or  disposition  which  the  husband  may  have  made  of  the  esutes, 
or  any  part  of  them." 

[Dower  is  due  of  mines  wrought  during  coverture,  whether  by  the  hus- 
band or  by  lessees  for  years,  whether  paying  pecuniary  rents  or  rents  in 
kind,  and  whether  the  mines  are  under  the  husband's  own  land,  or  have 
been  absolutely  granted  to  him  to  take  the  whole  stratum  in  the  lands  of 
others.  Such  a  grant  is  a  grant  of  a  real  hereditament  in  fee  simple.  But 
dower  is  not  due  of  mines  or  strata  unopened,  whether  under  the  husband's 
soil  or  under  the  soil  of  others.  1  f  lands  assigned  for  dower  contain  an  open 
mine,  tenant  in  dower  may  work  it  for  her  own  benefit.  (Stoughtou  t.  Lee, 
1  Taunt.  401.)— Ed.] 
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A.  died  intestate,  seised  of  real  estates,  under  which  were  seams  of  coal,    S  4"  ^  ^^^  ^> 
but  no  mines  had  been  opened  at  the  time  of  his  death.     Upon  a  bill  being      e.  106,  #.  1. 

filed  by  his  infont  daughter  and  heirera  at  law  bv  her  next  friend  for  the  ad-  

ministration  of  his  estate,  it  was  by  the  order  of  the  court  declared  that  the 
intestate's  widow  was  entitled  to  dower  out  of  his  freehold  estates,  and  it 
was  referred  to  the  master  to  inquire  what  was  due  to  the  widow  for  dower 
from  the  death  of  the  intestate,  and  the  widow  was  appointed  receiver  of 
the  renU  and  profits  of  the  estate,  and  was  directed  to  pay  the  interest  of  a 
sum  to  be  raised  by  mortf^e,  to  retain  a  sum  for  the  maintenance  of  the 
in&nt,  and  to  pay  the  residue  of  the  rents  and  profits  into  court  to  the  ac- 
count of  the  infant,  and  the  master  was  ordered  to  prosecute  an  inquiry 
directed  by  a  decree  on  the  hearing,  respecting  ^e  leasing  the  estates  for 
coal  mines.  Under  an  order  of  the  court,  the  widow,  as  receiver,  felled 
poles  and  small  timber  on  the  real  estate,  and  accounted  for  the  proceeds  of 
the  sale  in  passing  her  accounts.  Afterwards,  the  widow  again  married. 
The  master  found  it  would  be  fit  that  the  whole  estate  should  be  let  for  coal 
mines.  An  order  was  made  approving  of  a  provisional  agreement  entered 
into  for  a  lease,  and  directed  that  the  agreement  should  be  carried  out  by  a 
lease  to  be  settled  in  chambers.  A  lease  was  afterwards  settled  in  which 
the  infant  granted  and  demised,  and  the  widow  as  guardian,  with  the  con- 
sent of  her  second  husband,  granted,  demised,  leased  and  confirmed  all  the 
mines  under  the  estate,  except  within  a  certain  area  round  a  house,  the  rents 
and  royalties  (and  a  rent  or  sum  of  4/.  4«.  for  every  acre  of  the  surface  used 
for  raising  coal)  being  reserved  to  the  infant.  All  the  covenants  were  entered 
into,  by  or  with  the  infant :  it  was  held,  first,  that  the  proceedings  which  had 
taken  place  did  not  amount  to  an  assignment  of  dower.  {Dicken  v.  Homer, 
I  Drew.  &  Sm.  284;  29  Law  J.,  Ch.  778.)  Secondly,  that  the  widow  was 
entitled  in  respect  of  her  dower  to  one-third  of  the  yearly  income  which  had 
arisen  or  might  arise  from  the  amount  of  the  purchase-money  of  poles  and 
small  timber  cut  and  sold  under  the  direction  of  the  court.  ( /6.)  Thirdly, 
that  as  the  lease  was  intended  to  be  made  for  the  benefit  of  the  infant  alone, 
the  widow  was  not  entitled  in  respect  of  dower  to  any  benefit  from  the  rents 
and  profits  of  the  mines  and  minerals  opened  and  raised  since  the  decease 
of  her  husband,  (lb,)  It  was  also  held,  that  until  an  assignment  the  widow 
was  entitled  to  one-third  of  the  rents  of  the  real  estate  of  the  land,  exclusive 
of  the  rents  and  profits  of  the  mines,  but  inclusive  of  the  rents  paid  by  the 
lessees  for  any  portion  of  the  surface  of  the  land  used  for  the  purpose  of 
the  mines,  {lb.)  It  seems  that  a  widow  dowable  of  the  real  estate  of  her 
husband,  not  having  done  any  act  to  preclude  her  from  doing  so,  may  claim 
one- third  of  the  income  of  the  proceeds  arising  from  the  royalties  of  mines 
opened  after  her  husband's  decease,  but  that  she  is  not  entitled  to  one-third 
as  corpus.    (/6.)— [Ed.] 

[The  widow  of  a  man  to  whom  an  estate  was  devised  in  fee,  with  a  limi- 
tauon  over  to  the  testator's  heir,  in  case  the  devisee  had  no  children  or 
issue,  was  held  to  be  entitled  to  dower.  (Moody  v.  King,  10  Moore,  223; 
8,  a,  2  Bing.  447.)— Ed.] 

**  It  does  not  give  dower  out  of  lands  to  which  the  husband  had  a  right, 
but  of  which  he  had  not  seisin  in  law  or  in  fact. 

'*  The  widow  is  not  entitled  to  take  possession  of  any  land  for  her  dower, 
the  assignment  is  to  be  made  by  the  heir;  and  if  he  neglect  it,  or  do  it 
unfairly,  she  can  compel  a  just  assignment  by  legal  process,  and  generally 
recover  compensation  for  the  detention." 

[To  entitle  a  woman  to  damages  in  dower,  it  must  be  alleged  and  proved 
that  the  husband  died  seised  of  an  estate  of  inheritance.  (Jones  v.  Jones,  2 
C.  &  J.  601  ;  A  C,  2  Tyrw.  5S1.)-Ed.] 

"  The  heir  has  no  right  to  denude  the  estate  of  timber  as  against  the 
dowress ;  therefore  where  a  testator  died  seised  of  certain  estates,  out  of 
which  his  widow  was  entitled  to  dower,  the  heir  of  the  testator  entered  into 
possession  of  the  estates  and  cut  down  timber,  the  produce  of  which  timber 
was  paid  into  court :  it  was  held  that  the  widow  was  entitled  to  a  third  of 
the  produce  for  life.    (Bishop  v.  Bishop,  5  Jur.  981.) 

"  This  law  appears  well  adapted  to  the  state  of  freehold  property  which  ^^  ^w  of  dower 
existed  at  the  time  when  it  was  established,  and  during  a  long  period  after-  lu^lt^£g^" 
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Lam  of  Dower, 

wards ;  alienation  was  at  first  prohibited,  and  it  long  remained  rare ;  a  dis- 
position by  will,  except  as  to  estates  in  a  few  districts  devisable  by  custom, 
was  not  allowed,  so  that  the  estate  of  the  husband  descending  of  course  to 
his  heir,  there  was  not  likely  to  be  any  difficulty  in  finding  the  lands  a 
share  of  which  was  to  be  assigned,  nor  any  interference  with  the  property  of 
third  persons  in  making  the  assignment ;  besides  all  which  there  was  no 
fiind  for  maintaining  the  widow  but  the  real  estate. 

**  This  sute  of  things  has  for  a  long  period  been  so  much  changed,  as  to 
make  the  original  law  of  dower  highly  inconvenient  Estates  are  now  fre- 
quently  conveyed  away  and  charged  b^  the  husbsnd,  and  it  is  desirable 
that  there  should  be  a  power  of  so  doing  free  from  ihe  burden  of  dower. 
The  great  increase,  too,  of  personal  property  affords  other  means  of  providing 
for  widows. 

'*  The  legislature  long  since,  by  the  statute  of  27  Hen.  8,  c.  10,  provided 
a  method  of  diminishing  the  evil  to  some  extent,  by  making  a  jointure  of  a 
certain  description  ffiven  before  marriage  a  bar  of  the  right  of  dower,  though 
such  jointure  may  be  of  inadequate  value,  and  made  to  the  wife  before  she 
has  arrived  at  the  age  at  which  she  is  enabled  to  assent  to  such  provision. 
(See  postt  p.  434.)  Courts  of  equity  have  enlarged  the  remedy  by  making 
some  provisions  not  strictly  within  the  terms  of  the  statute  bars  of  dower. 
Courts  of  equity  have  also  obviated  the  inconveniences  arising  from  dower, 
and  also  very  materially  restricted  and  impaired  the  right  to  dower,  by  hold- 
ing that  equitable  estates,  a  modification  of  the  ownership  of  real  property, 
which  has  been  introduced  since  the  law  of  dower  was  established,  and  now 
exists  to  a  very  grreat  extent,  are  not  subject  to  dower ;  and  further,  by 
holding  that  a  purchaser  may  protect  himself  against  the  dower  of  the 
vendor's  wife  in  legal  estates,  by  procuring  the  assignment  to  a  trustee  for 
himself  of  an  outstanding  legal  term  (in  reality  a  mere  fictitious  estate), 
decisions  scarcely  reconcilable  with  the  principles  of  justice  (as  they  make 
the  rights  of  parties  liable -to  be  affected  by  technical  rules  and  fictions), 
and  contrary  to  a  general  principle  laid  down  with  respect  to  equitable 
estates,  that  equity  should  follow  the  law,  and  at  variance  with  the  prin- 
ciple of  decisions  in  the  analogous  case  of  the  husband's  tenancy  by  the 
curtesy,  which  is  held  to  attach  to  equiuble  estates.  (See  post^  pp.437, 438.) 

*'  It  may  be  observed  here,  that  the  statutable  bar  by  jointure  depends  at 
law,  and  in  case  of  the  marriage  of  a  female  under  twenty -one  years  in 
equity  also,  on  the  validity  of  the  title  of  the  jointure;  it  is  therefore 
troublesome  in  questions  with  purchasers.  (See  Simpson  v.  Gutteridge,  1 
Madd.  R.  609;  Corbet  v.  Corbet,  1  Sim.  &  Stu.  612;  S.  C,  5  Russ.  254; 
Sugd.V.&  P.  542.  nth  ed.) 

'*  In  order  to  defeat  the  right  of  dower  in  cases  not  within  the  statute, 
and  to  which  the  above  decisions  would  not  apply,  purchasers  have  long 
had  recourse  to  the  contrivance  of  taking  conveyances  of  estates  in  a  very 
artifical  form,  called  a  conveyance  to  uses  to  bar  dower,  which,  while  it 
confers  the  whole  beneficial  ownership,  and  an  absolute  dominion  over  the 
legal  estate,  prevents  the  legal  estate  from  so  vesting  in  the  purchaser  as  to 
make  the  property  subject  to  his  wife's  dower.  This  ingenious  form  of  con- 
veyance, which  was  long  in  being  perfected,  and  is  now  nearly  universal, 
is  found  in  practice  to  be  attended  with  some  inconveniences,  and  owing 
to  the  mistakes  of  unskilful  practitioners,  it  occasionally  leads  to  serious 
mischiefs." 

[The  form  of  limitation  to  uses  to  bar  dower,  which  has  been  almost 
universally  adopted,  was  in  effect  to  such  uses  as  the  purchaser,  by  deed  or 
writing  executed  in  the  presence  of  two  witnesses,  should  appoint :  In 
default  of  and  until  appointment  to  the  purchaser  for  life,  remainder  to  a 
trustee  and  his  heirs  during  the  life  of  and  in  trust  for  the  purchaser,  re- 
mainder to  the  purchaser,  his  heirs  and  assigns.  (See  Gilb.  on  Uses,  by 
Suffd.  321—325,  n.;  Feame,  347,  n.  by  Butl.  7th  ed.>— Ed.] 

A  vendor  being  entitled  under  a  limitation  to  uses  to  bar  dower  without 
a  power  of  appointment,  the  purchaser  insisted  on  the  concurrence  of  the 
dower  trustee.  The  trustee  being  abroad,  the  vendor  filed  a  bill  to  enforce 
specific  performance  without  his  being  a  party  to  the  conveyance.  The 
V  ice-Chancellor  held,  tliat  the  objection  was  well  founded,  and  made  a 
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decree  for  specific  performance,  with  an  order  vesting  the  estate  of  the    8^4  Will,  4, 
dower  trustee  in  the  purchaser,  upon  the  execution  of  the  conveyance  by      o.  106,  s.  1. 

the  vendor ;  but  considering  the  objection,  though  tenable,  to  be  frivolous   

and  vexatious,  he  gave  no  costs  to  either  party :  it  was  held,  on  appeal  by 
the  purchaser,  that  the  objection  was  frivolous  and  vexatious,  and  ought  not 
to  have  been  insisted  on,  and  that  costs  ought  not  to  be  given  to  the  pur- 
chaser.     {Collard  v.  Roe,  4  De  G.  &  J.  525.) 

"  By  all  these  means  the  law  of  dower  is  in  most  instances  evaded ;  where  Provlaiont  by  wtll 
husbands  find  their  estates  subject  to  dower,  they  veiy  frequently  make  in  lieu  of  dower, 
provision  for  their  widows  on  the  condition  of  their  relinquishing  their 
dower ;  and  sometimes  without  knowing  that  the  right  to  dower  exists,  or 
without  expressly  noticing  it,  they  make  provisions  for  their  widows,  and  at 
the  same  time  make  dispositions  of  their  fee  simple  estates  inconsistent  with 
the  enjoyment  of  dower  by  the  widow,  or  which,  by  clear  implication,  indi- 
cate that  dower  is  not  meant  to  be  enjoyed  by  the  widow. 

**  These  last  modes  of  defeating  dower  are  found  to  be  from  various  causes 
very  uncertain,  and  often  open  to  questions,  and  they  are  not  unfrequent 
sources  of  litigation,  in  which  the  widow  finds  herself  involved,  or  is  tempted 
by  the  uncertainty  of  the  law  to  engage. 

"  The  general  result  is,  that  the  right  to  dower  exists  beneficially  in  so  General  result 
few  instances,  that  it  is  of  little  value  considered  as  a  provision  for  widows,  }}JJJ  dower  ii  of 
and  we  believe  it  may  be  confidently  asserted,  that  it  is  never  calculated  on  provi^oiTfor'  * 
as  a  provision  hy  females  who  contract  marriage  or  their  friends ;  yet  there  widows, 
is  so  much  of  uncertainty  in  the  modes  by  which  dower  is  prevented,  that 
the  actual  or  possible  existence  of  the  right  is  a  very  frequent  and  serious 
impediment  to  the  transfer  of  property,  and  the  ascertaining  in  each  case 
that  it  does  not  exist  in  the  widows  of  any  of  the  persons  through  whom 
the  property  has  passed,  or  procuring  the  necessary  acts  to  be  done  for  pre- 
venting or  barring  it  where  it  does  or  may  exist,  or  securing  the  future  pro- 
duction of  the  evidence  of  its  non-existence,  are  the  causes  of  frequent  and 
great  delay  and  expense  attending  such  transfers.    Thus  where  there  is  no 
person  who  can  derive  any  benefit  from  the  law  of  dower,  that  law  exists  often 
as  a  clog  to  the  transfer  of  property,  sometimes  as  a  legal  pretext  for  delay- 
ing the  performance  of  a  contract,  and  sometimes  as  the  inevitable  cause  of, 
or  a  mischievous  temptation  to,  litigation.    Generally  we  conceive,  that  the 
right  to  dower  may  be  said  to  exist  to  a  greater  extent  to  the  injury  of  pro- 
prietors and  purchasers,  and  to  a  comparatively  small  extent  for  the  benefit 
of  widows,  and  to  some  extent  also  to  their  injury,  in  leading  them  into  or 
involving  them  in  litigation. 

"The   true  principle  (as  we  think)  on  which  the  law  of  dower  was  Principle  on 
originally  established,  and  on  which  it  has  a  claim  on  grounds  of  justice  7^^^^  ***®  ^^'j* 
and  policy  (without  sacrificing  the  general  convenience)  to  be  supported  is,  g^iJjJSd?**^ 
that  it  should  be  considered  as  that  interest  in  an  estate  of  inheritance 
which  the  law  takes  from  the  heir  of  a  deceased  proprietor  for  the  support 
of  his  widow,  whose  claims  in  natural  justice  and  policy  appear  to  stand  at 
least  at  an  equal  footing  with  the  claims  of  the  heir ;  it  is  so  far  analogous 
to  the  provision  which  a  law,  established  in  more  modern  times,  has  made 
for  the  widow  out  of  the  husband's  personal  estate  undisposed  of  by  his 
will.     By  combining  this  principle  with  another  of  high  ana  perhaps  para- 
mount importance,  a  principle  which  the   law  has  carefully  established 
almost  to  its  fullest  extent,  viz.  that  a  right  of  alienation  should  be  in- 
separably incident  to  property  of  every  description,  we  think  that  the  law 
of  dower  may  be  put  on  a  footing  more  beneficial  on  the  whole  to  widows, 
and  free  from  all  the  present  inconveniences  and  mischiefs. 

"  The  distinction  as  to  dower  between  the  husband's  seisin  and  his  mere 
right,  we  think,  in  the  present  state  of  things,  irrational.    (See  post,  p.  489.) 

•*  We  propose  that  dower  should  attach  upon  all  estates  of  inheritance  in  Proposed  altera- 
possession,  excepting  the  species  of  property  to  which  dower  is  not  incident;  tlont  of  the  law 
and  on  property  considered  in  equity  as  real  estate  of  or  to  which  any  ®    **"*  * 
husband  dies  seised  or  entitled  in  fact  or  in  law,  whether  legally  and  bene- 
ficially, or  beneficially  only,  which,  if  belonging  to  the  wife,  would  be 
subject  to  the  husband's  curtesy,  but  subject,  like  the  interest  of  other 
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434  Larc  of  Dower. 

S  4*  4  WUL  4,    persons  having  partial  interests  in  the  inheritance,  to  any  estates,  charges, 
c.  105,  5.  I.      or  incumbrances  which  the  husband  may  have  lawfully  created,  or  bound 

himself  to  create,  and  to  his  debts,  so  far  as  they  attach  on  his  freehold 

estates,  and  as  to  estates  which  he  can  affect  by  his  will,  to  any  disposition, 
direction,  or  declaration  made  by  his  will,  executed  so  as  to  affect  freehold 
estate,  and  that  dower  should  not  attach  on  any  other  estate. 

*'  By  this  enactment  the  artificial  distinction  between  legal  and  equitable 
estates  will  be  taken  away ;  on  the  other  hand,  the  subtle  contrivances  to 
which  we  have  referred  wUl  become  unnecessary. 
Provisions  la  case      "  We  propose  that  a  provision  made  bv  will  for  a  widow  out  of  personal 
of  wills,  estate  shall  not  deprive  her  of  dower,  unless  the  will,  expressly  or  by  clear 

implication,  shall  so  direct,  but  that  any  devise  of  freehold  estate  shall  be 
held  to  be  free  frt>m  dower,  unless  the  contrary  be  declared. 

''And  that  as  to  estates  which  the  husband  might  by  his  will  dispose 
of  against  his  wife's  right  to  dower,  he  may  by  his  will  duly  executed  declare 
that  such  right  should  be  discharged  without  making  any  further  dispo- 
sition. And  we  propose  that  the  enactments  shall  not  interfere  with  the 
rule  of  courts  of  equity,  giving  widows  a  preference  over  other  legatees  for 
legacies  given  to  them  in  satisfaction  of  dower.  And  we  propose  that  a 
declaration  in  any  deed  or  instrument  giving  or  devising  estates  of  in- 
heritance, may  miUce  the  estate  of  the  donee  or  devisee  not  subject  to  bis 
wife's  dower ;  but  these  enactments  not  to  prevent  courts  from  enforcing,  on 
equitable  principles,  covenants  or  agreements  of  husbands  not  to  bar  the 
right  to  dower,  nor  to  prevent  the  barring  of  dower  by  agreement  or  settle- 
ment, or  its  forfeiture  by  adultery. 

**  We  do  not  propose  at  present  to  extend  the  alterations  of  the  law  of 
dower  to  gavelkind  lands  or  borough- English  lands,  or  to  copyhold  or  custo- 
mary lands,  as  to  all  which  the  right  to  dower  or  freebench  is  regulated  by 
a  variety  of  peculiar  customs.  We  deem  it  expedient  to  postpone  the 
recommendation  of  any  further  alteration  of  the  laws  relating  to  those 
several  tenures,  until  the  whole  subject  shall  come  under  our  view.'*  (1 
Real  Prop.  Rep.  16 — 19.    As  to  tenures,  see  3  Real  Prop.  Rep.  3 — 22.) 

This  act  extends  to  lands  of  gavelkind  tenure.  (Farley  v.  Bonkawh  2 
Johns.  &  H.  177;  7  Jur.,  N.  S.  232.) 

It  is  to  be  observed  that  copyholds  are  not  within  this  statute.  {Powell  ▼• 
Jones,  2  Sm.  &  G.  407.) 
Jointoxes.  ^^  consequence  of  two  maxims  of  the  common  law — first,  that  no  right 

can  be  barred  until  it  accrues ;  and,  secondly,  that  no  right  or  title  to  an 
estate  of  freehold  can  be  barred  by  a  collateral  satisfaction — it  was  impoe- 
•ible  to  bar  a  woman  of  her  dower  by  any  assignment  or  assurance  of  lands, 
either  before  or  during  the  marriage.  ( Vemon^s  ease,  4i  Rep.  1 ;  Co.  Litt. 
36  b.) 

Before  the  passing  of  the  Statute  of  Uses  (27  Hen.  8,  c  10)  the  greater 

f»art  of  the  lands  in  England  having  been  conveyed  to  uses  which  were  not 
iabie  to  dower,  (Dyer,  266,  pi.  7 ;  4  Rep.  1  b.)  it  was  usual  to  make  a  pro- 
vision for  the  wife  before  marriage  out  of  the  husband's  lands.  (3  Rep. 
£8  b;  4  Rep.  1  b {  Wilmot's  Notes,  184,  185.)  The  Statute  of  Uses  having 
transferred  the  legal  estate  to  the  cestui  que  use,  all  women  then  married 
would  have  become  dowable  of  lands  held  to  the  use  of  their  husbands,  and 
retained  then:  title  to  lands  settled  on  ^em  in  jointure.  To  prevent  that 
injustice,  it  is  by  the  6th  section  of  the  Statute  of  Uses  declared,  that  a 
woman  having  an  estate  in  jointure  with  her  husband  (five  species  of  which 
are  enumerated)  shall  not  be  entitled  to  dower;  and  the  9th  section  reserves 
to  the  wife  a  right  to  refuse  a  jointure  or  to  claim  her  dower.  (See  Wilmot's 
Notes,  184,  &c.)  It  was  decided  that  the  species  of  estates  enumerated  are 
proposed  only  as  examples,  and  the  courts  have  in  construction  extended 
the  operation  of  the  statute  to  other  instances  within  ita  principle,  though 
not  within  its  words.  (4  Rep.  2  a.)  By  the  effect  of  that  statute,  therefore, 
no  widow  can  claim  both  jointure  and  dower.  Jointure  before  marriage  is 
a  peremptory  bar  of  dower ;  jointure  after  marriage  she  has  an  option  to 
renounce.  ( 1  Swanst  429,  n. )  A  jointure  within  that  statute  is  defined  to 
be  a  competent  livelihood  of  freehold  to  the  wife  of  lands  and  tenements,  to 
take  effect  in  profit  or  possession  presently  after  the  death  of  the  husband. 
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for  the  life  of  the  wife  at  least,  if  she  herself  he  not  the  cause  of  its  determi-    3  4"  4  Will.  4, 
nation  or  forfeiture.    (Co.  Litt.  36  b,  37.)  e,  105,  s,  1. 

According  to  Lord  Coke,  (Co.  Litt.  36  b,)  there  are  six  requisites  to  at 

strict  legal  jointure,  viz.  1st  The  provision  for  the  wife  must  by  original 
limitation  take  efiect  in  possession  or  profit  immediately  after  the  husband's 
death.  (  Wood  v.  Shirly,  Cro.  Jac.  488.)  2nd.  It  must  be  for  the  term  of 
her  own  life,  or  greater  estate.  (Dyer,  97  b.)  3rd.  It  must  be  made  to  )C 
herself,  and  no  other  for  her.  4th.  It  must  be  made  in  satisfaction  of  the 
whoie,  and  not  of  part  of  her  dower.  5th.  It  must  be  either  expressed  or 
averred  to  be  in  satisfaction  of  her  dower.  (See  9  Mod.  152  -.  3  Atk.  8 ;  I 
Ves.  sen.  54 ;  4  Ves.  391.)  And,  6th.  It  may  be  made  either  before  or  after  ^ 
marriage.    (4  Rep.  S.) 

In  equity,  a  trust  estate,  an  agreement  to  settle  lands  as  a  jointure,  or  a 
covenant  from  the  husband  that  his  heirs,  executors,  or  administrators  would 
pay  an  annuity  to  his  wife  for  her  life,  in  case  she  survived  him,  in  full  for 
her  jointure  and  in  bar  of  dower,  without  expressing  that  it  should  be  charged 
on  lands,  or  in  short,  any  provision,  however  precarious,  and  whether  se- 
cured out  of  realty  or  personalty,  which  an  adult  before  marriage  accepts  in 
lieu  of  dower,  is  a  good  jointure.  (Earl  Buckingham  v.  Drury,  5  Br.  P.  C. 
570;  4  Br.  C.  C.  506;  Wilmot's  Notes,  177;  Charles  v.  Andrews,  9  Mod. 
152  ;  Williams  v.  C/u7/y,  3  Ves.  jun.  545;  Tinney  v.  Tinney,  3  Atk.  8 ;  Car- 
ruthers  v.  Carruthers,  4  Br.  C.  C.  500;  Estcourt  v,  Estcourt,  J  Cox,  20; 
Simpson  v.  Gutteridge,  1  Madd.  R.  613;  4  Rep.  2  a,  n.  by  Thomas ;  Uarg. 
Ca  Litt.  36  b,  n.(5);  Sugd.  V.  &  P.  543,  544,  11th  ed.;  Dyke  v.  lUndall,  2 
De  G.,  M.  &  G.  209.)  A  future  contingent  provision  accepted  by  an  adult 
female  upon  her  marriage  in  lieu  of  dower,  is  in  equity  a  valid  bar  to  dower. 
(/a  re  Herons,  I  Flan.  &  K.  330.  See  Potver  v.  SheU,  1  Moll.  312  ;  Wil- 
liams V.  ChUty,  3  Ves.  545 ;  Corbet  v.  Corbet,  1  Sim.  &  S.  612 ;  5  Russ. 
254.) 

A  wife  had  a  jointure  secured  on  her  husband's  estate  X.  In  1844  the 
husband  contracted  to  purchase  an  estate  Y.,  and  to  enable  him  to  sell  the 
estate  X.,  the  wife,  in  1845,  released  her  jointure,  and  he  then  covenanted 
to  secure  it  out  of  ''estates  he  should  thereafter  acquire."  Before  the 
estate  Y.  had  been  conveyed,  the  husband  contracted  to  sell  it :  it  was 
held,  that  in  equity  the  estate  Y.  was  charged  with  the  jointure.  (  Warde  v. 
Warde,  16  Beav.  103  ;   WelUsley  v.  Wellesley,  4  My.  &  Cr.  554.) 

By  a  settlement  made  on  the  marriage  of  an  adult  female,  it  was  declared 
that  in  consideration  of  the  intended  marriage,  and  "  for  providing  a  com- 
petent jointure  and  provision  of  maintenance"  for  the  wife  and  issue  of  the 
marriage,  the  father  of  the  husband  had  paid  him  3,000/.,  and  that  the  hus- 
band had  given  a  bond  for  the  payment  of  2,000/.  six  months  after  the  mar- 
riage, to  be  settled  on  trusts  for  the  benefit  of  himself,  his  wife  and  the  issue 
of  the  marriage.  During  the  coverture  the  husband  bought  certain  lands 
which  he  subsequently  sold  to  a  purchaser  firom  whose  devisees  the  de- 
fendant purchased  with  notice  of  the  settlement.  The  husband  died 
without  satisfying  the  bond.  On  a  bill  by  the  wife  for  dower  out  of  the 
lands  so  sold :  it  was  held,  that  her  right  was  barred  by  the  settlement,  and 
that  she  had  no  lien  on  or  right  to  resort  to  the  lands  to  the  satisfaction  of 
the  amount  due  on  the  bond.  (Dyke  v.  Kendall,  2  De  G.,  M.  &  G.  209 ;  16 
Jur.  939 ;  21  Law  J.,  Chanc.  905.) 

The  word  "thirds"  is  not  confined  to  real  estate,  but  is  a  general  ex- 
pression which  may  signify,  according  to  the  context  and  scope  of  the 
instrument,  the  interest  of  a  widow  in  any  property,  whether  personal  or 
real,  of  her  deceased  husband.  (  Thompson  v.  Watts,  2  Johns.  &  H.  291  ; 
8  Jur.,  N.  S.  760  ;  31  Law  J.,  Ch.  445  ;  10  W.  R.  485.)  In  construing  a 
stipulation  in  a  marriage  settlement,  that  the  provision  thereby  made  for 
the  intended  wife  is  **  in  lieu  of  dower  or  thirds,"  the  court  considers  the 
fund  out  of  which  the  provision  was  made.  (lb,)  Where,  therefore,  by  an 
ante-nuptial  settlement  the  provision  thereby  made  for  the  intended  wife 
was  partly  charged  on  personalty  of  the  intended  husband,  who  had  children 
b^  a  former  marriage  :  it  was  held,  on  his  dying  intestate,  that  the  claim  of 
his  widow  to  a  distributive  share  in  his  personal  estate,  was  barred  by  a 
stipulation  in  the  above  words.    (lb.) 
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Law  of  Dower. 

A  marriage  settlement  contained  a  clauiie  that  the  provision  thereby 
made,  and  intended  for  a  wife  in  the  event  of  her  viduity,  should  be  ac- 
cepted, deemed  and  taken  in  fiiU  lieu  of  dower  or  thirds,  to  which  she 
might  be  entitled  at  common  law  or  otherwise  howsoever :  it  was  held,  that 
she  was  barred  of  her  share  of  her  husband's  personal  estate,  under  the 
Statute  of  Distributions.    (Re  Burgess,  11  Ir.  Chanc.  Rep.,  N.  S.  164.) 

A  feme  covert  is  not  competent  duringr  the  coverture  to  elect  between  a 
jointure  made  to  her  after  marriage  and  her  dower  at  common  law.  The 
consent  of  a  married  woman  to  release  her  jointure,  and  accept  an  allow- 
ance during  the  life  of  her  husband,  who  was  a  lunatic,  without  prcgudice  to 
her  right  to  dower,  was  held  not  to  be  binding  upon  her  after  his  decease. 
(Frank  v.  Frank,  8  My.  &  Cr.  171.) 

A  jointure  settled  on  a  wife  by  articles,  to  which  she  was  not  a  P^^i 
will  not  deprive  her  of  dower ;  {Earl  Buckingham  v.  Drury,  8  Br.  P.  C. 
497 ;  S.  P.,  Daly  v.  Lynch,  lb.  48 ;)  but  an  infant  having  before  her  marriage 
a  jointure  made  to  her  in  bar  of  dower,  is  thereby  bound  and  barred  by  the 
Stat.  27  Hen.  8,  c.  10.    {lb.) 

The  wife's  claim  on  the  personal  estate  of  her  intestate  husband  was 
held  to  be  barred  by  a  settlement  on  her  marriage  of  a  certain  sum  that  was 
in  trust  for  her  for  life  "as  and  for  her  jointure,  in  full  lieu,  bar  and  satis- 
faction of  any  dower  or  thirds  which  she  could  or  might  claim  at  common 
law,  out  of  all  or  any  of  the  estates,  real,  personal  or  freehold  "  of  her 
intended  husband.  {Gurly  v.  Gurly,  8  CI.  &  Finn.  743.)  By  marriage 
articles  the  intended  husband  covenanted  that,  in  case  he  should  die  in  the 
lifetime  of  his  intended  wife,  without  is^ue  by  her,  she  should  be  entitled  to 
one-half  of  what  property,  real  or  personal,  he  should  die  seised  or  possessed 
of;  and  that  in  preference  to  any  creditor  of  his,  or  to  any  deed  or  will 
which  he  might  make  or  execute  in  his  lifetime,  contrary  to  the  true  intent 
and  meaning  of  the  articles.  There  was  no  issue  of  the  marriage ;  and  the 
husband  died,  leaving  his  wife  surviving:  she  is  not  entitled,  in  addition  to 
the  moiety  of  her  husband's  real  and  personal  estate  given  to  her  by  the 
articles,  to  dower  out  of  the  other  moiety  of  his  real  estates  of  inheritance. 
{Hamilton  v.  Jackson,  2  Jones  &  Lat.  295.) 

The  wife  of  an  owner  of  lands  in  fee,  out  of  which  she  is  dowable  by  IS 
Edw.  1,  c.  34,  forfeits  her  right  to  dower  by  adultery,  elopement,  and  re- 
maining in  a  state  of  adultery  until  reconciliation  with  her  husband,  the 
gist  of  the  offence  being  the  adultery.  (  Woodward  v.  Dowse,  8  Jur.,  N.  S. 
413.     See  Hetherington  v.  Graham,  6  Bing.  135.) 

As  to  the  law  of  jointures,  see  1  Ron.  on  Husband  and  Wife,  by  Bright, 
c.  10;  Cruise's  Dig.  tit.  VII. ;  Bac.  Abr.  Dower  and  Jointure  (G.);  Gilb. 
on  Uses,  by  Sugd.  p.  321,  &c 

The  result  of  the  cases  as  to  the  doctrine  of  attendant  terms  before  the 
Stat  8  &  9  Vict.  c.  112,  was,  when  there  was  an  old  term  that  was  satisfied, 
the  inheritance  being  the  estate,  the  interest  in  the  term  attended  upon  it. 
If  there  were  a  first,  second  and  third  mortgagee,  they  were,  according  to 
their  respective  gradations,  entitled  to  the  benefit  of  the  term.  It  was 
possible  that  some  or  all  of  them  might  not  know  of  ita  existence ;  and 
according  to  the  practice  of*  conveyancers,  sanctioned  by  and  perhaps 
growing  out  of  the  doctrines  of  courts  of  equity,  if  a  subsequent  incum- 
brancer, without  notice,  got  in  the  term,  he  gained  a  priority:  if,  at  the 
time  of  advancing  his  money,  he  had  notice  of  the  previous  incumbrances, 
he  did  not  gain  priority.  (Per  Lord  Eldon  in  Mok  v.  Smith,  Jac.  R.  496. 
See  Radnor  v.  Vandebendy,  Show.  P.  C.  69 ;  Pr.  Ch.  65  ;  Swannock  v. 
Lifford,  2  Atk.  208;  Ambl.  6;  Co.  Litt.  208  a,  n.;  Willoughby  v.  Willoughhy, 
1  T.  R.  763.) 

An  heir,  though  he  could  avail  himself  at  law  of  a  term  attendant  upon 
the  inheritance,  was  not  allowed  in  a  court  of  equity  to  defeat  the  widow's 
claim  of  dower;  for,  having  a  certain  quantity  of  interest,  equity  considered 
her  as  having  a  corresponding  interest  in  the  term.  When  the  husband 
conveyed  to  a  purchaser,  without  the  concurrence  of  the  wife,  nothing  but 
the  husband's  estate  passed  subject  to  dower,  which  remained  as  it  was. 
Maundrell  v.  Maundrell,  7  Ves.  578  ;  S.  C,  10  Ves.  246.)  But  a  purchaser 
for  valuable  consideration,  or  a  mortgagee,  {fVynn  v.  Williams,  6  Yes.  180,) 
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might  protect  himself  from  dower  by  taking  an  actual  assignment  of  a  term    3  4*  ^  ^<'^  4« 
created  before  the  right  of  dower  attached,  to  a  trustee  for  himself,  or  a      c.  105,  s.  1. 

declaration  of  trust  from  the  trustee,  or  by  obtaining  possession  of  the  deed   

creating  the  term,  (7  Yes.  567:  10  Ves.  246,)  notwithstanding  he  had  notice 
of  the  right  of  dower.  (10  Yes.  271 ;  see  Butl.  Co.  Litt.  290  b,  n.  1,  s.  13. 
See  In  re  Sleeman,  4  Ir.  Ch.  R.  563  ;  8  &  9  Vict  c  112,po#l.) 

Purchase  for  value  without  notice  is  not  a  defence  to  a  suit  instituted  to 
enforce  a  mere  legal  right,  such  as  dower.  {Carry  v.  Cremome,  12  Ir.  Chanc. 
Rep.,  N.S.  136.)  A  purchaser,  in  1840,  obtained  possession  of  a  deed 
creating  an  attendant  term,  but  did  not  procure  an  assignment  of  the  term : 
it  was  held,  that  he  could  not  rely  on  this  term  as  a  bar  to  a  claim  for  dower. 
{lb.) 

In  Mol€  V.  Smith,  (Jac.  R.  490;  5L  C,  1  Jac.  &  W.  665,)  an  attendant 
term  having  become  vested  in  the  wife  of  the  owner  of  the  inheritance,  as 
the  administratrix  of  the  trustee  of  the  term,  and  her  husband  having 
become  a  bankrupt,  his  assignees  agreed  to  sell  the  estate,  and  filed  a  bill 
for  a  specific  performance  of  the  agreement,  pending  which  suit  the  hus- 
band died :  it  was  held,  that  the  widow  was  not  entitled  to  dower,  that  she 
must  assign  the  term  for  the  benefit  of  the  purchaser,  and  that  he  was 
bound  to  accept  the  title. 

Where  a  dower  suit  was  not  occasioned  by  any  difficulty  as  to  the  assign-  Suiu  far. 
ment  or  mode  of  payment  of  the  dower,  but  solely  by  the  defendant  not 
having  admitted  tne  title  till  he  put  in  his  answer  to  her  bill,  she  was 
allowed  her  costs  up  to  the  hearing.     (Harris  v.  Harris ^  11  W.  R.  62.) 

A  demandant  in  dower  is  not  entitled,  under  17  &  18  Vict  c.  125,  s.  50, 
to  inspection  of  the  deed  under  which  the  property,  out  of  which  she  claims 
to  be  endowed,  was  conveyed  away  by  her  husband  as  against  a  bond  fide 
purchaser  for  value,  without  notice  of  the  marriage,  the  balance  of  autho- 
rities  being  assumed  to  be  in  favour  of  the  position,  that  a  bill  for  discovery 
could  not  be  sustained  in  such  a  case.  {Gomm^  dem.,  Parrott,  ten.,  3  C.  B., 
N.  S.  47  ;  3  Jur.,  N.  S.  1150;  26  Law  J.,  C.  P.  279.) 

A  widow  filed  a  bill  for  dower  against  alienees  of  her  husband.  In  order 
to  make  out  her  title  to  dower,  she  was  obliged  to  give  in  evidence  a  deed, 
by  which  the  estate  had  been  conveyed  to  the  person  from  whom  her  hus- 
band claimed.  This  deed  contained  a  recital  that  the  legal  estate  was  out- 
standing in  trustees.  She  also  gave  in  evidence  certain  orders  of  the  Court 
of  Chancery,  to  show  that  such  recital  was  mistaken  :  it  was  held,  that  she 
was  entitled  to  a  reference  to  ascertain  the  lands  of  which  she  was  dowable. 
(Kernaghan  v.  dPNaUy,  11  Ir.  Ch.  Rep.,  N.  S.  52. 
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2.  When  a  husband  shall  die,  beneficially  entitled  to  any  widows  to  be  en- 
land  for  an  interest  which  shall  not  entitle  his  widow  to  dower  out*2f%tiubie 
out  of  the  same  at  law,  and  such  interest,  whether  wholly  estates, 
equitable,  or  partly  legal  or  partly  equitable  (d),  shall  be  an 
estate  of  inheritance  in  possession,  or  equal  to  an  estate  of  in- 
heritance in  possession,  (other  than  an  estate  in  joint  tenancy,)  (e) 
then  his  wiaow  shall  be  entitled  in  equity  to  dower  out  of  the 
same  land. 

(d)  A  husband  was  seised  in  fee,  subject  to  a  trust  term  to  secure  life 
annuities,  and  to  pay  him  half  the  surplus  rents :  it  was  held,  that  his  widow 
was  entitled  to  have  her  dower  set  out  at  once.  ( Sheqfv,  Cave,  24  Beav.  259.) 
The  legal  estate  in  certain  freeholds  was  vested  in  K.  as  mortgagee  in  fee, 
subject  to  the  equity  of  redemption  of  F. ;  K.  also  claimed  to  be  entitled  to 
an  undivided  moiety  in  these  freeholds,  which  claim  was  disputed  by  F.,  but 
was  established  by  a  decree  at  the  Rolls :  after  K.'s  death  it  was  held,  that 
the  legal  and  equitable  interest  had  not  been  so  unitt^d  in  K.  as  to  entitle 
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8^4  Will,  4,    his  widow  to  dower  out  of  his  undivided  moiety.    {Knight  v.  Frampicn,  10 
c  105,  *.  2.       Law  J.,  N.  S.,  Chanc.  247  ;  4  Beav.  10.) 

A  widow  concurred  in  a  partition  of  her  husband's  estate,  and  released  a 

moiety  allotted  to  the  other  tenant  in  common  from  her  dower ;  the  other 

moiety  was  conveyed  to  the  trustees  of  her  husband's  will :  it  was  held,  that 

she  was  entitled  to  dower  out  of  the  entirety  of  the  latter  moiety.    {Reynard 

T.  SpencCf  4  Beav.  103.) 

Origin  of  role  not      The  general  principle  on  which  courts  of  equity  have  proceeded  in  cases 

ou?of  equUabie     ^^  dower  is,  that  dower  is  to  be  considered  as  a  mere  legal  right;  and  diat 

citates.  equity  ought  not  to  create  the  right,  where  it  does  not  subsist  at  law. 

Nothing  can  be  more  striking  than  the  inconsistency  of  the  doctrine  which 
subjected  trust  estates  to  the  right  by  curtesy,  while  it  exempted  them  from 
the  claim  of  dower.  Courts  of  equity  had  assumed  as  a  principle,  in  acting 
upon  trusts,  to  follow  the  law ;  and,  according  to  that  principle,  they  ought, 
in  all  cases  where  rights  attached  on  legal  estates,  to  have  attached  the  same 
rights  upon  trusts,  and  consequently  to  have  given  dower  of  an  equitable 
estate.  It  was  found,  however,  that  in  cases  of  dower,  that  principle,  if 
pursued  to  the  utmost,  would  have  affected  the  titles  to  a  large  proportion 
of  the  estates  in  the  country,  as  parties  had  been  acting  on  the  footing  of 
dower  upon  a  contrary  principle,  and  had  supposed  that  by  the  creation  of 
a  trust,  the  right  of  dower  would  be  prevented  from  attaching.  Many  per- 
sons had  purchased  under  this  idea;  and  the  country  would  have  been 
thrown  into  the  utmost  confusion,  if  courts  of  equity  had  followed  their 
general  rule  with  respect  to  trusts  in  the  cases  of  dower.  But  the  same  ob- 
jection did  not  apply  to  a  tenancy  by  the  curtesy,  for  no  person  would  pur- 
chase an  estate  subject  to  such  right,  without  the  concurrence  of  the  person 
in  whom  it  was  vested.  {D'Jrcy  v.  Blake,  2  Sch.  &  Lef.  888.)  A  widow  is 
not  entitled  to  freebench  of  a  trust  estate  in  copyholds.  {Forder  v.  fVade,  4 
Br.  C.  C.  520.) 

Where  an  estate  was  subject  to  a  mortgage  in  fee  at  the  time  of  the  mar- 
riage, and  continued  so  during  the  coverture,  the  widow  was  not  entitled  to 
dower,  as  at  law  the  whole  legal  inheritance  was  vested  in  the  mortgagee ; 
and  the  right  of  redemption  was  merely  an  equitable  title,  insufficient  to 
create  a  claim  of  dower.  {Dixon  v.  Savilie,  1  Br.  C.  C.  326.)  A  party  died 
in  1830,  having  vested  in  him  a  mortgage  in  fee,  and  the  lapse  of  time  and 
circumstances  were  such  as  to  render  it  very  improbable  that  any  party 
could  now  establish  any  right  to  the  equity  of  redemption :  it  was  held, 
nevenheless,  that  the  widow  was  not  entitled  to  dower.  Though  the  hus- 
band might  have  considered  the  property  as  his  own  at  his  death,  and 
though  the  court  might  not  then  consider  it  subject  to  any  redemption,  yet 
the  quality  of  the  estate  in  the  consideration  of  the  court  was  not  such  as  to 
give  a  right  of  dower.  {Flack  v.  Longmate^  8  Beav.  420.)  Where  the  hus- 
band was  seised  merely  as  a  mortgagee  or  trustee,  the  wife  was  entitled  to 
dower  at  law,  but  subject  in  equity  to  the  same  right  of  redemption  or  trust 
as  her  husband  was  liable  to ;  but  a  court  of  equity  would  interfere  to  pre- 
vent a  widow  from  taking  advantage  of  her  legal  right.  {Hinton  v.  Hinton, 
2  Ves.  sen.  634 ;  see  2  Freem.  43,  71 :  1  Burr.  117  ;  Butl.  Co.  Litt.  205  a, 
n.  (1),  11th  ed.;  Lyster  v.  Mahony,  1  Dru.  &  War.  242.) 

So  a  woman  is  not  entitled  to  dower  of  estates  of  which  the  husband  was 
seised  in  fee,  subject  at  the  time  of  his  marriage  to  leases  for  lives,  which 
did  not  expire  during  the  coverture.  {D*Arcy  v.  Blake,  2  Sch.  &  Lef.  387; 
Fitz.  Abr.  Dower,  pi.  184 ;  Br.  Abr.  Dower,  pi.  44;  Co.  Litt.  32  a;  Co.  LitL 
203  a,  Harg.  note ;  Perk.  333,  348 ;  Forder  v.  Wade,  4  Br.  C.  C.  520.)  If 
a  man  before  marriage  entered  into  a  contract  for  the  sale  of  his  fee  simple 
estate,  his  subsequent  marriage  would  not  under  the  old  law  create  any 
right  of  dower;  the  husband  being  a  trustee  for  the  purchaser,  the  court 
would  not  allow  the  wife  to  assert  her  right  of  dower.  It  was  the  same  in  the 
case  of  a  contract  made  after  marriage,  but  before  the  legal  estate  was  vested 
in  the  husband.  So  if  the  husband  conveyed  a  legal  estate  in  remainder, 
not  subject  to  dower  at  the  time  of  the  conveyance,  dower  would  not  after- 
wards attach  on  that  estate  in  favour  of  the  wife,  merely  because,  if  he  had 
not  conveyed  the  estate,  it  would  have  fallen  into  possession,  and  become 
liable  to  dower.  {Lloyd  v.  Uoylf  4  Dru.  &  War.  370.)    On  the  surrender  in 
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deed  or  in  law  of  the  life  estate  to  the  husband  the  right  of  dower  will  attach.    Z  ^  ^  Will,  4, 
(1  Roll.  Abr.  676,  pi.  40.)    But  if  a  rent  be  reserved  on  a  lease  for  years,      e,  105,  $,  2. 
made  before  marriage,  the  wife  will  be  entitled  to  recover  dower  of  the    ^— — ^~ 
third  part  of  the  rent  immediately,  and  also  of  the  land,  with  a  ceaset  executio 
during  the  term.    (Prec.  Ch.  250.)    And  the  wife  of  a  man  entitled  to  lands 
under  a  devise  to  him  in  fee  or  in  tail,  subject  to  a  chattel  interest  for  raising 
the  testator's  debts,  is  dowable  after  payment  of  them.    (Co.  Litt.  41  a ;  8 
Rep.  96  a ;  2  Vem.  404.) 

(e)  See  Fry  v.  NohU,  24  Law.  J.,  Ch.  591.  The  widow  of  a  joint  tenant 
in  fee  or  in  tail  k  not  entitled  to  dower,  because,  upon  the  death  of  one  of 
the  joint  tenants,  the  estate  goes  to  the  survivor,  who  is  then  in  from  the 
first  grantor,  and  may  plead  the  deed  creating  the  estate  as  originally  made 
to  him,  without  naming  his  companion.  (Litt.  s.  45 ;  Co.  Litt  37  b,  30  a, 
188  a.)  And  if  a  joint  tenant  aliens  his  share,  his  wife  shall  not  be  endowed. 
(Fitz.  N.  B.  150 ;  Br.  Dow.  pi.  80 ;  Cro.  Jac.  615.) 


Seisin  of  Husband. 

3.  When  a  husband  shall  have  been  entitled  to  a  right  of  Setstn  thau  not 
entry  or  action  in  any  land,  and  his  widow  would  be  entitled  to  JfvS*(St!oto^ *" 
dower  out  of  the  same,  if  he  had  recovered  possession  thereof,  dower, 
she  shall  be  entitled  to  dower  out  of  the  same,  although  her 
husband  shall  not  have  recovered  possession  thereof;  provided 
that  such  dower  be  sued  for  or  obtained  within  the  period  dur- 
ing which  such  right  of  entry  or  action  might  be  enforced  {f). 

(f)  A  right  of  entry  is  where  a  man,  who  has  the  possession  of  lands,  is  Right  of  entry, 
disseised  or  ousted,  or,  having  a  right  to  the  possession,  is  kept  out  of  it ; 
in  which  case  he  may  peaceably  make  an  entry  upon  the  lands,  or  bring  an 
action  of  ejectment  to  recover  the  possession.  (See  Rose,  on  Real  Actions,  79, 
&c;  1  Real  Prop.  Rep.  498.)  We  have  already  seen  {ante,  p.  246)  that  no 
descent  cast  or  discontinuance  made  after  the  31st  December,  1833,  is  to  bar 
a  right  of  entry,  and  that  continual  claim  will  not  preserve  it.  {Ante,  p.  191.) 
The  time  within  which  a  right  of  entry  must  be  prosecuted  is  now  prescribed 
by  statute  3  &  4  Will.  4,  c.  27.    (See  ante,  pp.  150—190.) 

Seisin  is  a  technical  term,  to  denote  the  completion  of  that  investiture  by  seiiin. 
which  the  tenant  was  admitted  into  the  tenure,  and  without  which  no  free- 
hold could  be  constituted  or  pass.  (1  Burr.  107.)  One  of  the  circumstances 
required  to  give  a  title  of  dower  before  this  act  was,  that  the  husband  should 
be  seised  during  the  coverture  of  the  estate  whereof  tfie  wife  is  to  be  en- 
dowed.   A  seisin  in  law  was  sufficient,  without  a  seisin  in  deed. 

A  seisin  in  law,  in  its  usual  acceptation,  is  where  the  inheritance  in  lands 
and  hereditaments,  of  which  a  man  died  seised  or  possessed,  descends  upon 
his  heir,  who  dies  before  entry  or  possession.  ( Litt.  s.  448. )  In  such  a 
case,  if  the  heir  leave  a  widow,  she  will  be  entitled  to  dower.  (Litt. 
s.  681.) 

On  conveyances  under  the  Statute  of  Uses,  the  bargainee  or  cestui  que  use  is 
seised  in  law  immediately  on  the  delivery  of  the  deed,  and  therefore  his  wife 
was  dowable,  although  no  entry  had  been  made  by  him,  or  other  act  done  to 
acquire  an  actual  seisin.  As  if  lands  were  bargained  and  sold,  and  a  stranger 
entered,  and  then  the  deed  was  inroUed  and  the  bargainee  died,  his  wife  would 
be  endowed;  (2  And.  161 ;  Gilb.  Uses,  by  Sugd.  213;  see  Cro.  Jac.  604;) 
but  if  the  husband  had  died  before  inrolment,  she  would  not  have  been  en- 
dowed-    (Gilb.  Uses,  213.) 

But  wherever  an  actual  entry  was  necessary  to  give  effect  to  a  convey- 
ance, as  in  the  case  of  an  exchange  at  common  law,  the  wife  was  not  entitled 
to  dower,  unless  the  husband  had  entered.  (Perk.  s.  368;  Parl^  on  Dower, 
3*.) 
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3  <f  4  mn.  4, 

e.  105»  s.  4. 

No  dower  out  of 
estate  <U«pofted  or. 


Priority  to  partial 
estates,  charges 
and  specialty 
debU. 


By  old  law,  hus- 
band alone  could 
not  defeat  dower. 


Freebench. 


Law  o/Dorcer, 

Alienation,  &c.  by  Husbanb. 

4.  No  widow  shall  be  entitled  to  dower  out  of  any  land  which 
shall  haye  been  absolutely  disposed  of  by  her  husband  in  his 
lifetime,  or  by  his  will. 

6.  All  partial  estates  and  interests,  and  all  charges  created  by 
any  disposition  or  will  of  a  husband,  and  all  debts,  incurobrences, 
contracts  and  engagements  to  which  his  land  shall  be  subject  or 
liable,  shall  be  valid  and  effectual  as  against  the  right  of  his 
widow  to  dower  (e). 

(e)  A  widow  has  no  right  against  the  heir  at  law  of  her  deceased  husband 
to  be  indemnified  in  respect  of  a  mortage  created  by  the  husband.  There* 
fore  wherct  in  a  case  of  that  description,  the  mortgaged  property  had  been 
sold  by  order  of  the  court  in  a  suit  for  administration  of  an  intestate's  estate : 
it  was  held,  as  between  his  widow  and  his  heir,  that  the  right  of  the  widow 
to  dower  was  limited  to  one-third  of  the  income  of  the  clear  surplus  of  the 
proceeds  of  the  sale,  after  deducting  what  was  due  upon  the  mortgage. 
{Jones  y.  Jones,  4  Kay  &  J.  361.) 

Notwithstanding  the  statute  3  &  4  Will.  4,  c.  104,  (see  post,)  and  this 
section  of  this  act,  the  widow's  right  to  dower  or  freebench  has  still  priority 
over  mere  creditors  of  a  deceased  husband.  {Spyer  y.  Hyatt,  20  Beay.  621.) 
Before  this  act,  after  a  title  of  dower  had  once  attached,  it  was  not  in  the 
power  of  the  husband  alone  to  defeat  it  by  any  act  in  the  nature  of  alienation 
or  charge.  (3  Ley.  386  ;  Co.  Litt.  32.)  It  was  a  right  attaching  by  impli- 
cation of  law,  which,  although  it  might  never  take  effect  (as  if  the  wife  died 
in  the  husband's  lifetime),  yet  from  the  moment  that  the  facts  of  marriage 
and  seisin  had  concurred,  was  so  fixed  as  to  become  a  title  paramount  to 
that  of  any  person  claiming  under  the  husband  by  subsequent  act.  (Co. 
Litt.  32  a;  F.  N.  B.  147  (E).)  The  alienation  of  the  husband,  therefore, 
whether  voluntarily,  as  by  deed  or  will,  or  involuntarily,  as  by  bankruptcy, 
&c.,  would  not  defeat  the  wife's  right  of  dower  against  the  husband's  alienee, 
against  whom  dower  might  be  recovered  in  the  same  way  as  against  the  heir 
of  the  husband  dying  seised.  The  consequence  of  the  above  rule  was,  that 
all  charges  or  derivative  interests  created  by  the  husband  after  the  title  of 
dower  had  attached  were  voidable  as  to  that  part  of  the  land  which  was  re- 
covered in  dower.  (Shep.  T.  275  ;  Stoughton  v.  Leigh,  \  Taunt.  410;  Co. 
Litt.  46  a  ;  7  Rep.  8,  72 ;  Jenk.  Cent.  p.  36 ;  see  Park  on  Dower,  237,  238.) 

Freebench,  in  the  absence  of  any  custom  to  the  contrary,  does  not  attach 
even  in  right  until  the  husband's  death  ;  (Carth.  275 ;  12  Mod.  49  ;  3  Lev. 
385 ;  2  Ves.  sen.  633;  2  Atk.  526;  2  T.  R.  580;  8  Ves.  jun.  256;)  and 
therefore  any  alienation  by  him  aUme,  even  by  contract,  (2  Ves.  sen.  621,) 
to  take  effect  in  his  lifetime,  will  defeat  the  widow's  claim.  (Benson  v.  Seott, 
3  Lev.  385  ;  Goodwin  v.  Windmore,  2  Atk.  526 ;  Farley's  case,  Cro.  Jac.  36 ; 
Moor,  758;  Dagworth  v.  Ra^ord,  Sir  W.  Jones,  462;  1  Freem.  516  ;  Gilb. 
Ten.  321  ;  see  2  Watk.  on  Cop.  73—79.  See  Shelford  on  Copyholds,  pp. 
68—72.) 

Where  copyholds  were  surrendered  to  a  purchaser  to  uses  similar  to  the 
common  uses  to  bar  dower,  on  which  surrender  the  purchaser  was  admitted 
to  hold  as  tenant  in  fee  simple,  and  continued  to  hold  on  that  admittance 
till  his  death,  his  devisee  is  bound  by  the  terms  of  the  admittance  and  is  not 
entitled  to  claim  as  appointee  under  the  surrender  so  as  to  defeat  the  widow's 
right  to  freebench.  {Powdreli  v.  Jones,  2  Sm.  &  G.  407  ;  18  Jur.  1111 ;  24 
Law  J.,  Chan.  123.^ 

It  was  questioned  whether  since  the  staL  55  Geo.  3,  c.  192,  the  devisee  of 
copyhold  estates  surrendered  to  the  uses  of  the  will  can  claim  as  appointee 
under  the  surrender.    {lb.)  ^ 

Copyhold  land  purchased  by  the  husband  was  surrendered  to  the  use  of 
him  and  his  assigns  for  life,  and  after  his  decease  to  the  use  of  such  person, 
for  such  estate  and  upon  such  trust  as  he  by  any  surrender  or  by  will  should 
surrender  or  devise,  and  in  default  of  such  surrender  or  devise  and  so  far  as 
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the  tame  if  incomplete,  shall  not  extend  to  the  use  of  the  husband,  his  heirs    3  4*  4  WUl.  4, 
and  assigns  for  ever,  at  the  will  of  the  lord,  &c.    The  husband  was  ad-      c,  105,  «.  5. 

mitted  in  fee,  and  by  will  devised  the  land  to  a  trustee  on  trust  for  sale. 

By  the  custom  of  the  manor  the  title  of  the  wife  could  only  be  destroyed  by 
her  voluntary  surrender :  it  was  held,  that  she  was  entitled  to  her  freebench. 
(lb,) 

The  admittance  to  copyholds  has  reference  back  to  the  surrender,  so  that 
where  copyholds  are  surrendered  to  A.,  who  dies  before  admittance,  the  ad- 
mittance of  heirs  has  reference  back  to  the  date  of  the  surrender,  and  sup- 
plies in  A.  such  a  seisin  as  to  entitle  his  widow  to  freebench  {Smith  v, 
Adami,  18  Beav.  499;  see  18  Jur.  968;  24  Law  J.,  Chan.  258 ;  5  De  G., 
M.  &  G.  712):  it  was  held  by  the  Master  of  tlie  Rolls,  that  a  customary 
heir  who  enjoys  as  heir  copyholds,  surrendered  to  his  ancestor,  but  who  died 
before  admittance,  cannot,  by  neglecting  or  declining  to  procure  admittance, 
defeat  the  right  of  the  ancestor's  widow  to  freebench,  and  such  heir  was 
declared  a  trustee  in  respect  of  such  freebench ;  the  Lords  Justices  on 
appeal  were  however  of  a  different  opinion.  {lb,)  A  widow  was  held  not 
entitled  to  fireebench  out  of  a  moiety  of  copyholds  to  which  her  husband 
was  seised  in  remainder,  subject  to  an  existing  life  estate.     (76.) 

By  the  custom  of  the  manor  of  Cheltenham,  as  settled  by  statute  1  Car.  1, 
the  widow  of  a  copyholder  is  entitled  to  dower  out  of  customary  lands  of 
which  her  husband  was  tenant  during  the  coverture,  although  such  lands 
had  been  aliened  during  the  coverture  by  the  husband  alone,  without  the 
wife  having  been  examined  in  court  or  joined  in  the  surrender.  {RiddeU 
V.  Jenner,  10  Bing.  29;  3  M.  &  Scott,  673.)  Where  lands  held  of  that 
manor,  between  the  time  of  alienation  by  the  husband  and  of  his  death, 
have  been  improved  in  value  by  buildings,  the  widow  is  entitled  to  dower, 
according  to  the  value  at  the  time  of  his  death,  although  one-third  remain 
not  built  upon.  And  if  the  lands  so  aliened  are,  at  the  death  of  the  hus- 
band, in  the  possession  of  several  persons,  whether  by  the  immediate  act  of 
the  husband  or  the  act  of  his  alienee,  dower  must  be  assigned  as  to  one- 
third  of  the  lands  of  each  such  possessor.  (Doe  d.  RiddeU  v.  Gwinnellf  1 
Galefic  D.  180;  1  Q.  B.  682.) 

The  widow  of  a  tenant  in  tail  of  copyhold  is  entitled  to  freebench,  though 
there  is  no  custom  as  to  the  freebench  of  widows  of  tenants  in  tail,  but  only 
as  to  the  freebench  of  widows  of  tenants  in  fee.  {Doe  d.  Duke  of  Norfolk  v. 
Sanders,  8  DougL  303;  see  1  Scriv.  on  Cop.  72—79,  4th  ed.) 

By  the  custom  of  gavelkind,  the  wife,  after  the  death  of  her  husband, 
shall  have  for  her  dower  a  moiety  of  all  lands  of  her  husband  so  long  as  she 
continued  chaste.    (Rob.  on  Gav.  by  Wilson,  pp.  205 — 236.) 

6.  A  widow  shall  not  be  entitled  to  dower  out  of  any  land  Dower  may  bt 
of  her  husband,  when  in  the  deed  by  which  such  land  was  con-  cSISaon^n  a** 
Yeyed  to  him^  or  by  any  deed  executed  by  him,  it  shall  be  de-  de«d ; 
clared  that  his  widow  shall  not  be  entitled  to  dower  out  of  such 
land(/). 

(/)  In  order  to  prevent  a  widow  from  having  dower  out  of  lands  purchased 
by  her  husband,  a  declaration  contained  in  the  deed  of  conveyance  that  she 
shall  not  be  dowable  is  sufficient  under  this  section,  although  the  deed  was 
not  executed  by  the  husband.  (Fairley  v.  Tuck,  8  Jur.,  N.  S.  1089 ;  27 
Law  J.,  Chan.  28.) 

A  conveyance  of  real  estate,  prior  to  this  act,  made  to  a  married  man 
to  the  usual  uses  to  bar  dower,  with  a  declaration  that  it  was  to  the  intent 
*'  that  the  present  or  any  future  wife  should  not  be  entitled  to  dower,"  will 
not,  as  against  the  heir  at  law,  deprive  a  second  wife,  married  after  the 
passing  of  this  act,  of  her  dower.  {Fry  v.  Noble,  24  Law  J.,  Chan.  591  ;  7 
De  G.,  M.  Sl  G.  687 ;  2  Jur.,  N.  S.  128;  Clarke  v.  Franklin,  4  Kay  &  J. 
266.) 


7.  A  widow  shall  not  be  entitled  to  dower  out  of  any  land  of  or  by  a  deciara- 

....  -  tlon  in  the  h-— 

band's  wiU. 


which  her  husband  shall  die  wholly  or  partially  intestate,  when  »«'>"*«»»»«  h^^" 
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3^4  WUl.  4, 
c.  105,  t.  7. 


Dower  shall  be 
■ubject  to  rMtrio- 
tionj. 


DertMofiw] 
esUte  to  the 
widow  thaU  bar 
her  dower. 


When  widow  was 
put  to  election. 


Ijaiv  of  Dower. 

by  the  will  of  her  husband,  duly  executed  for  the  devise  of  free- 
hold estates,  he  shall  declare  his  intention  that  she  shall  not  be 
entitled  to  dower  out  of  such  land,  or  out  of  any  of  his  land. 

8.  A  right  of  a  widow  to  dower  shall  be  subject  to  any  con- 
ditions, restrictions,  or  directions  which  shall  be  declared  by  the 
will  of  her  husband  duly  executed  as  aforesaid. 

9.  Where  a  husband  shall  devise  any  land  out  of  which  his 
widow  would  be  entitled  to  dower  if  the  same  were  not  so  de- 
vised, or  any  estate  or  interest  therein,  to  or  for  the  benefit  of 
his  widow,  such  widow  shall  not  be  entitled  to  dower  out  of  or 
in  any  land  of  her  said  husband,  unless  a  contrary  intention 
shall  be  declared  by  his  will  (g), 

(g)  In  MarstoH  v.  Roe,  (2  Nev.  &  P.  504 ;  8  Ad.  fr  EU.  14,)  a  qoertioD 
was  raised,  but  not  decided,  whedier  a  will  made  by  a  testator  in  conten- 
plation  of  marriage,  in  which  he  devised  certain  real  estates  to  his  future 
wife  for  life,  would  operate  to  bar  her  right  of  dower  under  this  act. 

A  devise  by  a  husband  for  the  benefit  of  his  wife,  who  was  entitled  to 
dower,  did  not  operate  as  a  satisfaction  of  such  right,  unless  an  intention 
was  expressed,  or  could  be  inferred,  that  the  gift  by  the  husband  was  in  lieu 
of  dower,  in  which  case  the  wife  could  not  claim  both,  but  was  put  to  her 
election.  Several  cases  occurred  upon  this  subject,  which  are  collected  in 
Rop.  on  Husband  and  Wife,  by  Bright,  c.  11,  s.  3 ;  and  see  1  Jarman  on 
Wills,  pp.  396 — 410.  The  right  to  dower  being  in  itself  a  clear  legal  right, 
an  intent  to  exclude  that  right  by  voluntary  gift  must,  before  this  act,  have 
been  demonstrated  by  express  words,  or  by  clear  and  manifest  implication. 
In  order  to  exclude  such  right,  the  instrument  itself  must  have  contained 
some  provision  inconsistent  with  the  assertion  of  such  legal  right.  (2  Sch. 
&  Let.  452,  453.)  It  was  decided  by  the  House  of  Lords,  that  a  devise  to 
the  widow  of  a  part  of  the  land,  out  of  which  she  was  dowable,  did  not 
exclude  her  from  her  right  of  dower ;  the  sole  possession  of  a  part  of  the 
lands,  out  of  which  the  dower  is  to  issue,  not  being  deemed  inconsistent 
with  the  assertion  of  a  legal  right  to  the  third  of  the  whole  estate.  (£<rw- 
rence  v.  Lawrence,  2  Vern.  365 ;  Freem.  244 ;  3  Br.  P.  C.  484 ;  1  Swanst. 
398,  n. ;  1  Br.  C.  C.  292,  n.  by  Belt. :  see  Roadley  v.  Dixon,  8  Russ.  192; 
Miall  V.  Brain,  4  Madd.  126 ;  Butcher  v.  Kemp,  5  Madd.  61 ;  Hall  v.  Hill, 
1  Con.  &  L.  120;  1  Dm.  &  War.  102,  where  Sir  E.  Sugden  said  that  it  was 
impossible  to  reconcile  all  the  cases  on  this  subject. 

A  testator  bequeathed  to  his  wife  an  annuity,  payable  out  of  part  of  his 
real  estate,  and  he  devised  other  real  estate  to  trustees  upon  trust,  on  the 
youngest  of  his  nephews  and  nieces  coming  of  age,  to  sell  and  to  divide  the 
proceeds  among  them ;  the  testator  gave  to  the  trustees  an  express  power 
to  lease,  and  also  the  general  power  to  manage  and  to  cut  timber  for  the 
purpose  of  repairs  at  their  discretion :  it  was  held,  that  the  widow  was 
bound  to  elect  between  the  annuity  and  her  dower,  and  that  in  order  to 
raise  a  case  of  election  against  the  widow,  it  must  be  shown  from  the  will 
that  the  husband  intended  to  dispose  of  the  property  subject  to  dower  in  a 
manner  inconsistent  with  the  right  to  dower,  and  that  the  power  to  lease, 
given  to  the  trustees,  was  a  sufficient  evidence  of  such  intention  ;  further, 
that  the  powers  to  manage  and  to  cut  timber  were  inconsistent  with  the 
right  to  dower.  (Parker  v.  Sowerby,  4  De  G.,  M.  &  G.  321 ;  18  Jur.  523  ; 
23  Law  J.,  Ch.  623  ;   Warbutton  v.  Warbuttm,  2  Sm.  &  G.  163,  contrci.) 

Powers  of  or  trusts  for  sale  created  by  will  over  real  estate  are  not  (as 
leasing  powers  have  been  held)  inconsistent  with  a  widow's  right  to  dower. 
(Bending  v.  Bending,  3  Kay  &  J.  57  ;  3  Jur.,  N.  S.  535;  26  Law  J.,  Chan. 
469.)  Nor  is  her  claim  afiTected  by  any  direction  as  to  the  distribution  of 
the  proceeds.  (lb,)  There  is  no  such  rule  as  that  where  a  testator's 
widow  is  entitled  under  his  will  to  what  would  exceed  her  dower ;  she  is 
thereby  put  to  her  election.  (lb.)  Where  a  testator,  by  his  will,  directed 
his  trustees  to  sell  all  his  freehold  and  copyhold  estates  wheresoever  situate, 
and  gave  his  widow  half  of  the  proceeds,  and  also  half  of  all  his  personal 


Digitized  by 


Google 


Alienation,  S^c.  by  Husband,  443 

property  (except  articles  specifically  bequeathed  to  her) :  it  was  held,  that    3  4*  4  WilU  4, 

she  was  not  bound  to  elect  between  her  dower  and  the  benefits  given  her  by       c.  105,  #.9. 

the  wilL  {lb,)  A  testator  devised  all  and  singular  the  rents,  issues  and  profits 

of  his  copyhold  lands,  to  be  applied  to  the  maintenance  of  his  children,  until 

the  youngest  should  have  attained  twenty-one,  subject  in  the  meantime  and 

charged  vrith  an  annuity  to  his  wife,  so  long  as  she  should  continue  his 

widow,  and  upon  his  youngest  child  attaining  twenty-one,  he  devised  all 

and  sin^Iar  his  said  copyhold  lands  amonp^  all  his  children  equally ;  and 

he  devised  all  and  singular  his  freehold  tithes  and  land  upon  the  same 

trusts  as  he  had  declared  respecting  his  copyhold  estates,  subject  to  the 

annuity  to  his  wife;  and  he  bequeathed  the  use  of  all  his  household  goods 

and  furniture  to  his  wife,  so  long  as  she  should  continue  his  widow :  it  was 

held,  that  the  widow  was  entitled  both  to  the  benefits  g^ven  by  the  will  and 

to  her  dower.    (^Dowson  v.  Bell,  1  Keen,  761 ;  see  Harmon  v.  Harrison,  I 

Keen,  765.) 

A.  bequeathed  to  his  widow  an  annuity  for  life ;  and  if  she  made  and 
persisted  in  any  claim  upon  the  residue  of  his  property  after  his  decease  he 
bequeathed  to  her  no  part  of  his  property,  and  the  annuity  should  not  be 
paid :  it  was  held,  that  she  was  not  by  the  direction  precluded  from  claim- 
ing her  dower,  nor  was  she  put  to  her  election.  (  Welherell  v.  Wetherell,  7 
Law  T.,  N.  S.  89.) 

A  widow  is  not  bound  by  receiving  an  annuity  given  in  lieu  of  dower, 
until  she  has  an  opportunity  of  knowing  that  the  assets  are  sufficient  for 
payment  of  the  annuity.  (Eland  v.  Eland,  2  Jur.  852.)  The  widow's 
acquiescence  in  payments  made  to  her  for  several  years  of  one- third  of  the 
dividends  arising  m>m  the  proceeds  of  the  sale  of  an  estate  subject  to  her 
dower,  may  amount  to  an  election  to  take  her  dower  in  preference  to  the 
devised  estate.     {Parker  v.  Downing^  2  Jur.  28.) 

A  testator  made  a  provision  for  his  widow  expressly  in  lieu  and  satisfac- 
tion of  any  estate  or  interest  to  which  she  might  be  entitled  as  his  widow 
out  of  his  real  and  personal  estate.  The  widow  enjoyed  this  provision,  but 
in  ignorance  of  her  right  to  dower :  it  was  held,  sixteen  years  after  the 
testator's  death,  that  she  was  entitled  to  elect.  ( Sopwith  v.  Maughan,  30 
Beav.  235.)  In  an  action  for  the  recovery  of  dower,  a  plea  by  the  tenant 
in  May,  1833,  that  the  demandant  had  elected  to  receive  an  annuity  in  satis- 
faction of  dower,  was  not  supported  by  showing  the  demandant's  receipt  of 
dividends  of  the  stock  for  securing  the  annuity  in  September,  1833 ;  for  the 
latest  time  in  respect  of  which  evidence  of  satisfaction  would  have  been 
admissible  was  at  the  time  of  plea  pleaded.  It  seems  that  a  coiu-t  of  law 
cannot  properly  take  cognizance  of  an  election  of  a  widow  to  take  something 
in  lieu  of  dower,  such  a  question  being  for  a  court  of  equity.  {Slatter  v. 
Slatter,  1  Bing.  N.  C.  259 ;  5  Moore  &  Scott,  82.) 

Where  the  terms  of  the  devise  expressly  or  clearly  imply  that  it  was  the 
testator's  intention  that  the  devise  of  part  of  the  lands,  though  only  for  Hie 
life  of  the  widow,  should  be  in  satisfaction  of  dower  out  of  the  remainder, 
she  will  be  put  to  her  election.  {Chalmers  v.  Stovilt  2  Ves.  &  B.  224 ; 
Dickson  v.  Robinson,  Jac.  R.  503.)  A  testator  charged  his  estates  with  pay- 
ment of  his  debts  and  of  an  annuity  to  his  wife,  in  lieu  of  dower.  The  real 
estates  having  been  sold  to  pay  the  debts,  and  the  income  of  the  remaining 
proceeds  being  insufficient  to  pay  the  annuity :  it  was  held  that  the  widow 
was  entitled  to  have  her  annuity  paid  out  of  the  capital  as  well  as  the  in- 
come of  the  remaining  fund ;  and  it  was  also  held  (the  annuity  being  wholly 
in  arrear),  that  the  arrears  were  to  be  computed  from  the  testator's  death. 
(Stamper  v.  Pickering,  9  Sim.  176.)  A  widow,  in  a  case  in  which  she  was 
bound  to  .elect  between  her  dower  and  an  annuity  given  by  her  husband's 
will,  received  the  annuity  for  five  years :  it  was  held,  under  the  circum- 
stances, that  she  had  not  elected.    {Reynard  v.  Spence,  4  Beav.  103.) 

It  will  be  observed  that  this  act  has  given  the  husband  complete  power 
to  defeat  the  right  of  dower,  either  by  deed  or  will ;  and  where  any  interest 
in  the  land  liable  to  dower  is  given  to  the  wife,  in  order  to  preserve  the 
right  of  dower,  an  intention  to  that  effect  must  be  declared,  although  no 
gift  to  the  wife  out  of  personal  estate  is  to  defeat  the  right  of  dower,  unless 
an  intention  to  do  so  be  declared  by  the  will. 
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8^4  Will  4,       10.  No  ^ft  or  bequest  made  b^  any  husband  to  or  for  the 

c.  105,  i,  10.    benefit  of  his  widow  of  or  out  of  his  personal  estate,  or  of  or  out 

Bequest  of  per-     of  any  of  his  land  not  liable  to  dower,  shall  defeat  or  prejudice 

sonai  e«ute  to  the  jjgr  riffht  to  dower,  unless  a  contrary  intention  shall  be  declared 

widow  shall  not       ii.'°«ii/i.\ 
bar  her  dower.        by  hlS  Will  (Ji). 

(A)  A  bequest  of  personaltv  never  operated  in  bar  of  dower  unless  an 
intention  to  that  effect  clearly  appeared.  {Ayret  y.  WiUUt  1  Yes.  sen. 
230.) 


AOREEMENT  NOT  TO  BAR  DoWER. 

Agreement  not  to      U.  Provided  always,  and  be  it  further  enacted,  that  nothing 
enforced'  °**^  ^  in  this  act  contained  shall  prevent  any  court  of  equity  from  en- 
forcing any  covenant  or  agreement  entered  into  by  or  on  the 
part  of  anv  husband  not  to  bar  the  right  of  his  widow  to  dower 
out  of  his  lands,  or  any  of  them  (t). 

(t)  In  purchasing  an  estate  free  from  dower  by  force  of  this  act,  it 
should  be  ascertained  that  the  vendor  has  not  bound  himself  by  agreement 
not  to  bar  his  wife's  dower.    (Sugd.  V.  &  P.  648,  pL  24,  11th  ed.) 


Priority  of  Legacies  in  Lieu  of  Dovter. 
Legaciee  in  bar  of      13,  Nothing  in  this  act  contained  shall  interfere  with  any  rale 
titied'to  pr^"      of  equity,  or  of  any  ecclesiastical  court,  by  which  legacies  be- 
ference.  queathed  to  widows  in  satisfaction  of  dower  are  entitled  to  pri- 

ority over  other  legacies  (A). 

Preference  of  W  When  a  general  legacy  is  given  in  consideration  of  a  debt  owing  to 

legacies  in  iieu  of  the  legatee,  or  of  his  relinquishing  any  right  or  interest,  since  the  bequest 
dower.  jg  ^^^  made  as  a  bounty,  like  other  general  bequests,  but  as  purchase-money 

for  the  collateral  right  or  interest,  it  will  be  entitled  to  a  preference  of  pay- 
ment to  the  other  general  legacies,  which  are  merely  voluntary.  (See  1 
Hop.  on  Leg.  372,  2nd  ed.;  Wms.  on  Executors,  839;  1  Fonbl.  on  Bq.  372.) 
Upon  this  principle,  when  a  legacy  is  given  to  a  wife  in  lieu  or  satisfaction 
of  dower,  she  is  not,  in  case  the  assets  should  prove  deficient,  to  abate  in 
proportion  to  the  other  legatees.  (Burridge  v.  Bradyl^  1  P.  Wms.  127; 
Blower  v.  Morrett,  2  Ves.  sen.  420;  Davenhili  v.  Fletcher,  Ambl.  244.) 
Therefore  where  a  testator,  who  had  by  a  post-nuptial  settlement  made 
certain  provisions  for  his  wife,  which  were  expressed  to  be  in  bar  of  dower, 
bequeathed  to  her  specific  legacies  and  a  sum  of  money,  adding,  that  what 
he  had  so  given  her,  together  with  the  provision  made  for  her  by  the  set- 
tlement, should  be  in  lieu  of  any  dower  which  she  might  claim ;  the  assets 
having  proved  insufficient  for  the  payment  of  the  legacies  in  full :  it  was 
held  that  the  wife  was  entitled  to  priority  over  the  other  legatees,  and  that 
the  legacy  given  to  her  ought  not  to  abate  proportionally  with  the  other 
legatees.  {Heath  v.  Dendy,  1  Russ.  545.)  It  seems  that  the  )>rinciple  of 
these  cases  applies  only  where  at  the  death  of  the  testator  the  widow  is  en- 
titled to  dower.    {Id,  545.) 

A  widow,  dowable  out  of  her  husband's  lands,  having  elected  to  take 
an  annuity  given  by  his  will  in  lieu  of  dower,  was  held  to  be  entitled  to 
priority  over  the  other  legacies,  the  testator's  estate  being  insufficient  to 
pay  the  legacies  in  full.     (Stahlschmidt  v.  Lett,  1  Sm.  &  G.  421.) 
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3^4  wui.  4, 
Dower  ad  Ostium,  &c.  abolished.  c  io5,  $,  is. 

18.  No  widow  shall  hereafter  be  entitled  to  dower  ad  ostium  ^^JJJjJ  dowew 
ecclesisBy  or  dower  ex  assensu  patris  (/).  ^       ^  ' 

(/)  An  account  of  this  species  of  dower,  which  had  long  hecome  oh- 
solete,  will  be  found  in  Litt.  ss.  88,  39, 40;  Co.  Litt.  34  a;  2  BL  Comm. 
132,  133. 


Saving  and  Restraining  Clause. 

14.  This  act  shall  not  extend  to  the  dower  of  any  widow  who  ^i*"^l®  ***^ 
shall  have  been  or  shall  be  married  on  or  before  the  first  dav  of  ist^januwy,  im4, 
January,  one  thousand  eight  hundred  and  thirty-four,  and  shall 
not  ^ve  to  any  will,  deed,  contract,  engagement,  or  charge  exe- 
cuted, entered  into,  or  created  before  the  said  first  day  of  Ja- 
nuary, one  thousand  eight  hundred  and  thirty-four,  the  effect  of 
defeating  or  prejudicing  any  right  to  dower  (m). 

(m)  See  Fry  v.  Noble^  24  Law  J.,  Ch.  591.  The  remedies  for  the  re- 
covery of  dower  have  already  been  adverted  to.  (See  ante^  pp.  243,  244.) 
And  as  to  what  arrears  of  dowers  may  be  recovered,  see  antct  p.  262.) 

It  may  become  a  question  whether  or  not  widows  who  were  married  on 
or  before  the  1st  January,  1834,  will  be  entitled  to  dower  out  of  equitable 
estates  under  the  second  section  of  this  act.    (Antef  p.  437.) 


TENANT  BY  TOE  CURTESY. 

Tenant  by  the  curtesy  of  England  is  where  a  man  marries  a  woman  seised 
of  an  estate  of  inheritance,  that  is,  of  lands  and  tenements  in  fee  simple 
or  fee  tail,  and  has  bv  her  issue,  born  alive,  which  was  capable  of  inherit- 
ing her  estate.  In  this  case  the  husband  shall,  on  the  death  of  his  wife, 
hold  the  lands  for  his  life,  as  tenant  by  the  curtesy  of  England.  (Litt.  ss. 
35,52;  2  Bl.  Comm.  126.) 

Four  circumstances  are  requisite  for  enabling  the  husband  to  be  tenant  Reqaititet  of  a 
by  the  curtesy: — 1st.  A  legal  marriage;  but  if  the  marriage  be  voidable  tenancy  by  the 
only,  the  husband  will  be  tenant  by  the  curtesy,  unless  the  marriage  be  <5^*^y* 
actually  avoided  during  the  lives  of  botk  parties.     {Hicks  v.  Harris^  Garth. 
271  ;  2  Salk.  548  ;  4  Mod.  182.    See  2  Yes.  sen.  245 ;  7  Rep.  43  b.)    2nd. 
The  wife  must  have  a  seisin  in  deed  of  corporeal  hereditaments  (Co.  Litt. 
29  a),  either  before  or  after  issue  bom.    {Id,  30  a.)    The  receipt  of  rent 
reserved  on  a  lease  for  years,  amounts  to  an  actual  seisin;  (De  Grey  v. 
Richardson,  3  Atk.  469 ;)  but  the  husband  cannot  acquire  such  a  seisin  of 
an  estate  let  on  a  lease  for  life  before  marriage  as  will  entitle  him  to  be 
tenant  by  the  curtesy,  unless  the  lease  determine  during  the  coverture. 
(Co.  Litt  29  a,  32  a.) 

A  husband  will  not  be  tenant  by  the  curtesy  of  an  estate  tail  of  which  the 
wife  was  not  seised  during  the  coverture.  (Co.  Litt  29  a.)  Therefore, 
where  tenant  in  tail  by  lease  and  release  conveyed  to  trustees  to  the  use  of 
herself  till  marriage,  then  to  the  husband  for  life,  then  to  herself  for  life, 
then  to  the  first  and  other  sons  of  the  marriage,  and  the  wife  died  first :  it 
was  held,  that  the  husband  was  not  entitled  to  a  life  estate  under  the  set- 
tlement, nor  as  tenant  by  the  curtesy,  a  base  fee  only  having  passed  by  the 
settlement,  voidable  by  the  entry  of  the  issue  in  talL  {Doe  d.  Neville  v. 
/K«fr«,  7T.  R.276.) 

As  to  incorporeal  hereditaments,  a  seisin  in  law  is  sufficient  Thus,  if  a 
roan  seised  of  an  advowson  or  rent  in  fee  has  issue  a  daughter,  who  is 
married,  and  dies  leaving  issue  before  the  advowson  was  void  or  the  rent 
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8  5r  4  Will,  4,    became  due,  tbe  husband  will  be  tenant  by  the  curtesy,  although  his  wife 
c.  105,  s,  14»     had  only  a  seisin  in  law.     (Co.  Litt.  29  a,  and  notes  by  Harg.) 

Where  there  is  a  devise  in  fee  simple,  with  an  executory  devise  over,  the 
husband's  right  to  curtesy  attaches  on  the  first  estate,  and  is  not  defeated 
by  its  determination.  As  where  there  was  a  devise  to  trustees  in  fee,  in 
trust  for  A.  until  she  attained  twenty-one  or  married,  and  then  to  the  use 
of  her  and  her  heirs,  with  a  devise  over,  in  case  she  died  under  the  age  of 
twenty-one,  and  without  leaving  issue.  A.  married,  had  a  child  which  died, 
and  then  the  mother  died  under  twenty-one;  and  as  the  wife,  during  her 
life,  continued  seised  of  a  fee  simple  to  which  her  issue  might  by  possibility 
inherit :  it  was  held,  that  her  husband  was  entitled  to  be  tenant  by  the  cur- 
tesy. (Buckworth  v.  Thirkel,  10  Moore,  285,  n.;  2  Bing.  447 ;  8  Bos.  &  P. 
652,  n.;  4  Dougl.  323.  See  2  Sim.  251 ,-  2  Rop.  on  Husband  and  Wife, 
Jac.  ed.  addenda,  No.  2;  Butl.  Co.  Litt.  241  a,  n.(4);  Boothbyv.  Verwm, 
9  Mod.  147.) 

But  where  an  estate  was  devised  to  A.  and  her  heirs,  but  if  she  died, 
leaving  issue,  then  to  such  issue  and  their  heirs,  and  A.  died,  leaving  issue : 
it  was  held,  that  her  husband  was  not  entitled  to  be  tenant  by  the  curtesy, 
because  the  estate,  which  the  wife  had,  determined  on  her  death,  leaving 
issue,  by  which  the  children  took  as  purchasers  by  force  of  the  gift,  and  not 
by  descent  from  her.     {Barker  v.  Barker ^  2  Sim.  249.) 

An  estate  by  the  curtesy  must  arise  out  of  an  inheritance,  and  no  such 
estate  can  issue  out  of  an  estate  pur  autre  hie.  (Stead  v.  Piatt,  18  Beav. 
54.) 

If  a  husband  is  possessed  of  a  term  of  years,  and  the  owner  of  the  rever- 
sion in  fee  devises  it  to  the  wife,  who  has  issue,  the  husband,  who  in  the 
lifetime  of  tbe  wife  is  tenant  by  the  curtesy  initiate,  holds  the  two  estates 
in  different  rights,  without  having  acquired  the  freehold  by  bis  own  act,  and 
consequently  there  is  no  merger.  {Jones  v.  Davies,  7  H.  &  N.  507  ;  8  Jur., 
N.  S.  592  ;  31  Law  J.,  Exch.  116 ;  10  W.  R.  464.) 

3rd.  The  wife  must  have  issue  boru  alive  in  her  lifetime,  and  capable  of 
inheriting  the  estate.  (Co.  Litt.  29  b  ;  8  Rep.  84  b;  Dyer,  25  b.)  The 
evidence  of  a  father  claiming  an  estate  for  life  as  tenant  by  the  curtesy  will 
be  considered  sufficient  proof  that  his  child  was  bom  alive,  when  it  was 
acquiesced  in  and  acted  upon  by  the  father  of  the  wife  who  was  residing  in 
the  house.  {Jones  v.  Ricketts,  31  Law  J.,  Chan.  753;  10  W.  R.576.) 

4th.  The  last  circumstance  required  to  consummate  the  right  of  the  hus« 
band  is  the  death  of  the  wife.     (Co.  Litt.  20  a.) 
Copyholds.  Copyholds  are  not  subject  to  curtesy,  except  by  custom,  (4  Rep.  22  a, 

80  b;  Paulter  v.  ComhiU,  Cro.  Eliz.  361,)  to  which  resort  must  be  had  for 
determining  what  portion  of  the  lands  of  a  feme  copyholder  a  husband  will 
take.  It  is  generally  an  estate  for  the  life  of  the  husband,  if  there  be  issue, 
as  at  common  law ;  but  in  gavelkind  lands,  a  moiety  only,  so  long  as  he 
continues  unmarried,  whether  there  be  issue  or  not.  (Co.  Litt.  80  a,  Ilia; 
2  Sid.  153 ;  Rob.  on  Gav.  by  Wilson,  pp.  177-204 ;  1  Scriven  on  Cop.  pp. 
46,  79-80,  4th  ed. ;  Shelford  on  Copyholds,  pp.  72—74.) 
Eqaiuble estates.  Equity  follows  the  law  in  the  quality  of  estates,  and  therefore  a  husband 
will  become  tenant  by  the  curtesy  wherever  the  wife,  during  the  coverture, 
is  in  possession  of  an  equitable  estate  of  inheritance,  and  has  issue  by  such 
husband  capable  of  inheriting  such  estate.  The  wife  may  have  an  equitable 
inheritance,  notwithstanding  a  direction  to  pay  the  rents  to  her  separate.use ; 
and  if  the  wife  be  in  receipt  of  the  rents  during  the  coverture,  and  there  be 
issue  capable  of  inheriting,  the  husband  will  be  entitled  to  be  tenant  by  the 
curtesy.  {Morgan  v.  Morgan^  5  Madd.  408 ;  Herle  v.  Greenbank,  3  Atk.  715 ; 
Pitt  V.  Jackson,  2  Br.  C.  C.  51.)  By  a  marriage  settlement  the  wife's  free- 
hold  estates  were  vested  in  a  trustee,  in  trust  for  her  separate  use  during 
her  life,  remainder  for  such  persons  as  she  should  appoint  by  deed  or  wilC 
and  in  default  of  appointment,  in  trust  for  her  right  heirs.  The  wife  died 
without  having  made  any  appointment,  leaving  her  husband  ahd  a  son  sur- 
viving. After  her  death  trustees  sold  the  estate  under  a  power  in  the  set- 
tlement, which  directed  the  proceeds  to  be  invested  in  the  purchase  of  other 
lands,  or  on  mortgage,  or  in  the  funds,  and  the  securities  to  be  held  on  the 
trusts  aforesaid.    It  was  held  that,  on  the  wife's  death,  the  husband  became 
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equitable  tenant  by  the  curtesy  of  the  estates,  and,  therefore,  was  entitled  Z  ^4e  WUL  4, 
to  the  interest  of  the  purchase-money  during  his  life.  {Follett  v.  Tyrer,  14  c.  105,  t.  14. 
Sim.  125.)  

Where  an  equitable  estate  in  fee  descended  on  a  married  woman,  the 
court,  by  virtue  of  her  equity  to  a  settlement,  settled  the  estate  on  her 
during  her  life,  but  held  that  the  possible  estate,  by  the  curtesy  of  her  hus- 
band, could  not  be  interfered  with.  [Smith  v.  Matthews,  3  De  G.,  F.  &  J. 
189.) 

Although  the  right  of  the  husband  as  tenant  by  the  curtesy  of  an  equit- 
able estate  of  the  wife  may,  perhaps,  be  excluded  by  a  possession  of  the 
estate  strictly  adverse  to  the  husband  and  wife,  and  to  all  other  parties  in- 
terested under  the  settlement  during  the  whole  period  of  coverture,  yet  the 
possession  of  the  estate,  in  conformity  with  the  equitable  interests  of  the 
cestuU  que  trustt  for  however  short  a  time  during  the  coverture,  and  after 
the  interest  of  the  wife  has  become  vested  in  possession,  will  support  the 
title  of  the  husband  as  tenant  by  the  curtesy.  {Parker  v.  Carter ^  4  Hare, 
400.)  If  the  coverture  begins  after  an  adverse  possession  has  commenced, 
and  terminates  during  the  continuance  of  such  adverse  possession,  or  if  both 
the  trustee  and  cestui  que  trust  are  disseised  before  the  equitable  estate  of 
the  wife  begins,  by  a  party  claiming  by  a  title  paramount  to  the  trust, 
who  retains  possession  until  after  the  death  of  the  wife,  the  husband  would 
not  acquire  any  title  as  tenant  by  the  curtesy.  (Parker  v.  Carter,  4  Hare, 
416.) 

The  husband  may  be  excluded  in  equity  by  an  express  declaration,  that, 
upon  the  death  of  the  wife,  the  inheritance  shall  descend  to  the  heir  of  the 
wife,  and  that  the  husband  shall  not  be  tenant  by  the  curtesy  (Bennett  v. 
DaviSf  2  P.  Wms.  316) ;  although  a  partial  exclusion  from  the  enjoyment  of 
the  property  will  not  have  that  effect.    (5  Madd.  412.^ 

The  Keal  Property  Commissioners  suggested  some  alterations  in  the  law  of 
Curtesy,  and  a  bill  for  carrying  them  into  effect  was  brought  into  parliament, 
but  did  not  pass.    (See  1  Real  Prop.  Rep.,  pp.  19,  20,  70,  71.) 

By  Stat.  3  &  4. Will.  4,  c  74,  s.  22  (ante,  p.  351),  an  estate  by  the  curtesy 
qualifies  a  person  to  be  protector  of  a  settlement 

In  dealing  with  property  which  has  descended  from  a  married  woman,  it 
is  necessary  to  inquire  whether  she  has  left  a  husband  who  is  entitled  to  be 
tenant  by  Uie  curtesy. 
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LAW    OF    INHERITANCE. 
3  &  4  William  IV.  c.  106. 

An  Act  for  the  Amendment  of  the  Law  of  Inheritance  (a). 

[2gth  August,  1833.] 


3^4  wm.  4, 

c.  106,*.  1. 

Meaning  of  words 
in  the  act. 


*  Land." 


Interpretation  Clause. 

Be  it  enacted,  that  the  words  and  expressions  hereinafter  men- 
tioned, which  in  their  ordinary  signification  have  a  more  con- 
fined or  a  different  meaning,  shall  in  this  act,  except  where  the 
nature  of  the  provision  or  the  context  of  the  act  shall  exclude 
such  construction,  he  interpreted  as  follows,  (that  is  to  say,)  the 
word  'Mand"  shall  extend  to  manors,  advowsons,  messuages, 
and  all  other  hereditaments,  whether  corporeal  or  incorporeal, 
and  whether  freehold  or  copyhold,  or  of  any  other  tenure,  and 
whether  descendible  according  to  the  common  law,  or  according 
to  the  custom  of  gavelkind  or  borough- English,  or  any  other 
custom,  and  to  money  to  be  laid  out  in  the  purchase  of  land, 
and  to  chattels  and  other  personal  property  transmissible  to 
heirs,  and  also  to  any  share  of  the  same  hereaitaments  and  pro- 
perties or  any  of  them,  and  to  any  estate  of  inheritance  or  estate 
for  any  life  or  lives,  or  other  estate  transmissible  to  heirs,  and 
to  any  possibility,  right  or  title  of  entry  or  action,  and  any 
other  interest  capable  of  being  inherited,  and  whether  the  same 
estates,  possibilities,  rights,  titles,  and  interests,  or  any  of  them, 
shall  be  in  possession,  reversion,  remainder,  or  contingency; 
The  purchaser.*'  and  the  words  'Mhe  purchaser"  shall  mean  the  person  who 
last  acquired  the  land  otherwise  than  by  descent,  or  than  by  any 
escheat,  partition,  or  inclosure,  by  the  effect  of  which  the  land 
shall  have  become  part  of  or  descendible  in  the  same  manner  as 
other  land  acquired  by  descent;  and  the  word  "  descent"  shall 
mean  the  title  to  inherit  land  by  reason  of  consanguinity,  as 
well  where  the  heir  shall  be  an  ancestor  or  collateral  relation, 
as  where  he  shall  be  a  child  or  other  issue ;  and  the  expression 
**  descendants"  of  any  ancestor  shall  extend  to  all  persons  who 
must  trace  their  descent  through  such  ancestor;  and  the  ex- 

f>ression  ''  the  person  last  entitlea  to  land"  shall  extend  to  the 
ast  person  who  had  a  right  thereto,  whether  he  did  or  did  not 
obtam  the  possession  or  the  receipt  of  the  rents  and  profits 
thereof;  and  the  word  ''  assurance  '  shall  mean  any  deed  or  in- 
strument (other  than  a  will)  by  which  any  land  snail  be  con- 
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Teyed  or  transferred  at  law  or  in  equity ;  and  every  word  import-   3^4  Will.  4, 
ing  the  singular  number  only  shall  extend  and  be  applied  to     g»  106*  *«  1» 
several  persons  or  things  as  well  as  one  person  or  thing;  and  Nnmbcrand 
every  word  importing  the  masculine  gender  only  shall  extend  g«n<*«. 
and  be  applied  to  a  female  as  well  as  a  male. 

(a)  The  leading  objects  of  this  act  are :  The  objects  of  the 

1st.  To  alter  the  root  of  descent  by  tracing  the  descent  from  the  person  •**• 
last  entitled,  unless  it  be  proved  that  he  took  by  descent,  thus  superaeding 
the  rule  that  the  descent  should  be  traced  from  the  person  who  last  died 
actually  seised. 

2nd.  To  declare  that  the  heir  of  a  testator  taking  under  his  will  shall  be 
considered  as  taking  as  devUee^  and  that  under  a  limitation  to  a  grantor  or 
bis  heirs,  such  person  shall  be  considered  as  a  purchaser, 

Srd.  To  declare  that  brothers  and  sisters  shall  not  inherit  immediately 
from  each  other,  but  that  every  descent  from  them  shall  be  traced  through 
the  parent. 

4tti.  To  enable  the  lineal  ancestor  to  inherit  from  his  issue  in  preference  « 
to  collateral  relations.  Thus,  on  failure  of  lineal  descendants  of  the  last 
owner,  inquiry  is  to  be  made  for  the  father,  and  not  for  the  brother  or 
sister,  nephew  or  niece ;  for  the  grandfather,  and  not  for  the  uncle,  aunt, 
or  cousin,  ascending  in  the  first  insunce  to  the  immediate  parent,  and 
then  agaiji  descending  to  his  issue,  as  in  a  course  of  transmission  from 
bim ;  and  so,  as  to  every  more  remote  lineal  ancestor  and  his  issue,  in  each 
degree.    But  preference  is  given  to  the  male  ancestral  line  throughout. 

5th.  To  make  the  half-blood  capable  of  inheriting  next  after  any  relation 
in  the  same  degree  of  the  whole  blood  and  his  issue. 

6th.  To  allow  descents  to  be  traced  through  persons  who  have  been 
attainted. 

The  report  of  the  Commissioners  of  Real  Property  will  explain  the  general 
object  of  the  alterations  made  by  this  act,  and  for  further  information  on  the 
important  subject  of  the  law  of  descents,  the  reader  is  referred  to  2  Bl. 
Comro.  200,  240;  Bl.  on  the  Law  of  Descents;  Watkins  and  H.  Chitty  on 
Descents;  Bac.  Abr.  and  Com.  Dig.  Descente;  Hale's  Hut.  C.  L.  206— 
248. 

'*The  rules  which  govern  the  transmission  of  freehold  estates  of  in-  state  of  the  law 
beritance  at  common  law,  on  the  decease  of  an  absolute  proprietor,  in  the  of  detcenu  before 
absence  of  express  disposition  by  bim,  are  (for  the  most  part)  well  under-  "*•  new  act. 
stood,  and  appear  to  be  well  suited  to  the  habits  ana  feelings  of  tlie 
people. 

'*  By  these  rules  an  estate  descends  to  the  eldest  or  only  son,  or  his 
descendants,  if  he  should  be  dead,  leaving  issue,  and  next  to  the  second 
and  other  sons,  according  to  priority  of  birth,  and  their  descendants;  in 
defoult  of  sons  and  their  descendants,  it  descends  to  daughters  in  equal 
shares,  if  more  than  one,  and  to  the  descendants  of  any  deceased  daughters, 
such  descendants  taking  the  share  which  would  have  gone  to  the  parent  if 
living. 

'*When  there  is  no  lineal  descendant,  the  estate  goes  to  the  eldest  or 
only  brother  of  the  whole  blood,  that  is,  who  was  born  of  the  same  father 
and  mother  as  the  deceased  proprietor,  and  to  his  descendants,  if  he  should 
be  dead,  leaving  issue,  and  to  the  other  brothers  in  succession  and  their 
descendants.  If  there  be  no  brother  or  descendants  of  a  brother,  the 
sisters  of  the  whole  blood  succeed  in  equal  shares,  and  the  descendants  of 
deceased  sisters,  such  descendants  uking  their  parent's  share  as  before. 

"  In  case  of  the  failure  of  brothers  and  sisters  and  their  descendants,  it 
becomes  necessary  to  inquire  whether  the  deceased  proprietor  took  the 
estate  himself  by  inheritance,  or  whether  he  acquired  it  immediately  by  a 
deed  or  will,  or,  in  technical  language,  was  a  purchaser. 

'*  In  the  former  case  the  heir  is  to  be  sought  in  the  famil3r  from  which 
the  estate  descended  to  the  deceased  proprietor,  that  is,  either  on  the 
father's  side  or  on  the  mother's  side,  as  it  happened ;  in  the  latter  case  the 
law  gives  the  preference  to  the  relations  on  the  paternal  side,  but  if  there 
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Law  of  Inheritance. 

be  none  such,  then  it  directs  the  inheritance  to  go  to  the  relatioDS  on  the 
maternal  side. 

'*  Here  occurs  a  rule,  drawn  from  feudal  principles,  which  is  at  variance 
with  ordinary  feelings  and  notions,  and  has  been  long  considered  unjust ; 
every  lineal  ancestor  of  the  deceased  proprietor,  whether  near  or  remote, 
is  excluded  from  immediately  inheriting.  An  estate  may  pass  to  the 
younger  brother  of  the  fath^,  and  upon  his  death  it  may  pass  to  the  father 
as  his  heir ;  but  rather  than  go  at  once  to  the  father  or  tne  mother  of  the 
deceased  proprietor,  the  law  directs  it  to  escheat,  that  is,  to  fall,  as  for 
want  of  an  heir,  to  the  lord  of  whom  the  land  was  holden,  that  is,  in  most 
cases,  to  the  crown.  [By  the  6th  section  of  the  act  3  &  4  WilL  4,  c.  106, 
post,  p.  46S.  the  lineal  ancestors  are  admitted.] 

'*  In  default,  however,  of  lineal  and  immediate  collateral  heirs  and  their 
descendants,  the  inheritance  is  to  be  traced  through  the  nearest  ancestor, 
that  is,  the  father,  unless  it  be  a  maternal  inheritance,  and  if  it  be  a  maternal 
inheritance,  the  mother,  and  it  will  pass  to  his  or  her  eldest  brother  of  the 
whole  blood  or  his  descendants,  and  the  other  brothers  in  succession  and  their 
descendants :  and  if  none  such,  to  sisters  of  the  whole  blood  and  their  de- 
scendants in  equal  shares  as  before.  In  failure  of  this  line,  the  next  more 
remote  ancestor  on  the  same  side  is  made  the  stock  in  the  same  manner, 
and  then  the  next  more  remote,  and  so  on ;  the  rule  being  still  observed, 
that  the  paternal  line  has  the  preference  in  ascending  from  the  first  pur* 
chaser,  and  that  up  to  the  first  purchaser  the  inheriunce  must  be  traced 
back  through  the  line  of  ancestors  by  which  it  descended. 

*'  If  heirs  in  the  pure  male  line  ascei>ding  from  the  first  purchaser  should 
fail,  then,  in  compliance  with  a  rule  above  stated,  a  female  ancestor,  or  some 
ancestor  of  a  female  ancestor,  is  to  be  made  the  stock ;  and  first,  it  is  a 
rule  that  such  female  ancestor  is  to  be  taken  on  the  paternal  side,  if  any 
such  can  be  found ;  and  therefore  the  brother  of  the  paternal  grandmother 
(the  father's  mother)  is  preferred  to  the  brother  of  the  mother  of  the 
deceased  proprietor,  he  having  been  the  first  purchaser. 

**  Here  sometimes,  though  rarely,  occurs  a  point  about  whicb  a  difference 
of  opinion  has  existed  for  a  long  series  of  years. 

**  According  to  some  authorities,  when  a  female  stock  on  the  paternal  side 
is  to  be  introduced,  proximity  of  blood  is  to  have  the  preference,  and  conse- 
quently collateral  relations  of  the  paternal  grandmother  are  to  be  pre- 
ferred to  collateral  relations  of  the  paternal  great  grandmother.  According 
to  other  authorities  (and  this  is  the  doctrine  maintained  by  Mr.  Justice 
Blaekttone  in  his  Commentaries),  the  pedigree  is  still  to  be  traced  up  as  far 
as  possible  on  the  paternal  side  through  males,  and  the  female  ancestor  of 
the  remotest  male  ancestor  is  to  be  preferred  as  a  stock  to  the  female  an- 
cestor of  a  less  remote  male  ancestor,  the  paternal  great  grandmother  to  the 
paternal  grandmother. 

"  On  failure  of  relations  on  the  paternal  side  of  the  first  purchaser,  die 
maternal  line  is  let  in,  that  is,  the  mother  of  the  first  purchaser  is  considered 
as  the  stock,  and  her  ancestors,  first  on  the  paternal  and  then  on  the  ma- 
ternal side,  as  before.  It  is  to  be  observed,  that  on  failure  of  heirs  of  die 
last  proprietor  on  the  side  of  the  first  purchaser,  the  estate  does  not  pass  to 
the  heirs  of  the  last  proprietor  on  the  other  side,  but  escheats  as  before,  so 
that  an  estate  descended  to  the  deceased  proprietor  from  his  mother  can 
never  pass  to  his  collateral  relations  on  the  father's  side. 

'*  It  has  been  laid  down,  in  the  above  statement,  that  collateral  relations, 
in  order  to  be  let  in  to  inherit,  must  be  of  the  whole  blood  of  the  person  from 
or  through  whom  they  are  to  derive  their  claim. 

**  Thus  a  brother  of  the  deceased  proprietor  by  the  same  father,  but  a 
different  mother,  cannot  inherit  to  the  deceased  proprietor,  whether  he  took 
by  purchase  or  descent.  The  estate  will  rather  escheat,  and  the  same  is  the 
case  with  an  uncle,  half-brother  of  the  father,  and  so  on.  This  rule,  like  that 
which  excludes  the  lineal  ancestor,  has  long  been  felt  to  rest  on  no  sound 
principle,  and  to  be  hard  in  its  operation. 

'*  We  Uiink  that  both  these  rules  may  be  taken  away,  without  introducing^ 
any  uncertainty  into  the  law  of  inheritance,  or  materially  impairing  its  sym- 
metry." 
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id,  Ist,  Js  to  the  Ascendtng  Line,  g^  iqq  ^^  |^ 

*'  It  appears  desirable,  that  the  lineal  ancestor  should  be  let  into  the  sue 


cession  in  such  order  as  to  infringe  as  little  as  possible  on  the  present  rules,  ^"^en'^hU  ulue 

and  to  found  the  new  rule  upon  some  principle  already  established,  making  would  have  in- 

it  agreeable,  so  far  as  may  be,  to  the  feelings  of  the  people,  and  to  the  heritited  by  the 

general  policy  of  die  law  of  inheritance.    This  we  think  may  be  best  done  *****  ***• 

by  introducing  the  ancestor  wherever  the  descendants  of  such  ancestor 

would  be  entitled  according  to  the  present  rules;  the  ascending  line  would 

thus  come  in  immediately  after  the  descending.     If  the  purchaser  of  an 

estate  died  without  issue,  and  intestate,  leaving  a  father,  that  father  would 

take  before  the  brothers  or  sisters  or  their  descendants ;  and  if  there  were 

neither  father  nor  brothers  or  sisters,  or  their  descendants,  a  surviving 

grandfather  would  take  before  uncles  or  aunts.     Conformity  in  the  laws 

regulating  different  species  of  property  is  desirable,  with  a  view  to  the  better 

general  understanding  of  the  law.   Accordingly  one  recommendation  of  this 

rule  is,  that  it  would  make  the  transmission  of  real  property,  in  one  case, 

conformable  to  the  law  now  long  established  for  the  transmission  of  personal 

projperty,  which,  in  case  of  the  intestacy  of  a  person  dying  unmarried  and 

without  issue,  goes  exclusively  to  the  father  as  next  of  kin— a  law  which  it 

is  believed  has  not  been  found  inconvenient,  nor  considered  unfiiir  or  objec* 

tionable.    The  father,  too,  as  the  general  dispenser  of  the  family  property, 

seems  the  fittest  person  to  have  the  control  over  whatever  is  to  devolve  by 

law  upon  some  part  of  his  family. 

"  By  a  technical  rule  of  pleading,  the  descent  from  one  brother  or  sister  Deteent  between 
to  another  has  been  hitherto  considered  immediate,  and  in  the  opinion  of  brothen  and 
some  persons  it  would  be  better  to  consider  that  as  a  substantial  rule,  and  {jJ^adtaJe***^ 
to  prefer  brothers  and  sisters  to  the  fathers :  this,  however,  would  be  intro. 
ducing  an  anomaly,  especially  if  the  principle  were  not  followed  up  by 
postponing  generally  the  ancestor  to  his  descendants,  the  grandfather,  for 
instance,  to  the  uncle.     [Sect.  5  of  act  8  &  4  Will.  4,  c.  106,  post,  p.  468.} 
^  **  It  may  be  argued  in  support  of  such  proposal,  that  the  ancestor,  who  is 
likely  to  be  advanced  in  life,  may  be  expected  to  be  less  capable  of  making 
a  discreet  disposition  of  his  property,  that  he  may  be  tempted  unfairly  to 
divert  it  to  his  issue  by  a  different  marriage,  or  even  to  make  some  dispo- 
sition altogether  capricious  and  unreasonable ;  but  the  dependence  of  chil- 
dren on  their  parents  is  acknowledged  to  be  salutary,  and  when  it  is  con- 
sidered thai  the  proposed  change  of  the  law  will  only  come  into  operation 
in  the  absence  of  express  disposition,  and  therefore  it  may  be  presumed,  for 
the  most  part,  where  no  strong  reason  was  felt  by  the  deceased  proprietor 
for  making  a  disposition,  the  general  good  of  the  family  seems  likely  to  be 
best  consulted  by  vesting  the  property  in  its  head,  rather  than  in  any  of  the 
younger  members,  and,  as  already  observed,  less  violence  will  thus  be  done 
to  the  general  system  of  the  law  of  inheritance. 

**  The  same  reason  we  consider  should  prevail  against  a  plan  which  has  Ancestor  not  to 
been  proposed,  of  giving  to  the  ancestor  an  interest  during  his  life  only."       be  rettrlcted  to  a 

2nd.  jfi  to  the  Half- Blood, 

**  We  think  it  advisable  that  no  distinction  should  exist  between  the  whole  Whole  blood  of 
and  the  half-blood,  except  that  preference  should  be  given  to  the  whole  blood  J"*  ^^^^^^  f° 
of  the  first  purchaser,  as  between  his  kindred  in  equal  degree^or  their  de-  Jetweenltlndrel 
scendanu,  with  the  exception  of  a  single  case  afterwards  mentioned.  in  equal  degree. 

'*  The  following  reasons  seem  to  us  sufficient  for  patting  the  whole  blood 
and  the  half-blood  on  an  equal  footing,  with  the  above  exception. 

'*  1st.  One  ancestor  only  of  any  couple  of  ancestors  being  the  person  from  Reasons  for  re- 
or  through  whom  the  inheritance  descends,  it  seems  needless  to  have  any  'JJ^T'*"*  ^^^ 
regard  to  the  other  ancestor.    Thus  if  land  descend  fVom  the  father  to  the  w^iJwoodT 
eldest  son,  there  seems  no  reason  why  it  should  not  pass  from  him  to  the 
second  son,  whether  bom  of  the  same  or  another  mother. 

"  2nd.  The  rule  is  recommended  by  the  principle  of  conformity  already 
suggested,  as  in  the  transmission  of  personal  estate,  the  whole  blood  and 
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S  4*  4  WUL  4,    half-blood  standing  on  an  equal  footing,  and  so  in  case  of  descent  of  a  title 
c.  106)  «.  1.     of  nobility,  or  of  an  estate  tail. 

**  3rd.  The  difference  between  the  whole  and  the  half-blood,  however 

well  understood  by  lawyers,  is,  it  is  believed,  not  familiar  to  the  public ; 
lands  are  therefore  liable  to  be  left  to  descend  contrary  to  the  intention  of 
the  owner,  and  they  are  liable  to  be  claimed  and  to  be  possessed  contrary  to 
the  law  without  an  evil  intention ;  and  fbrther,  in  deducing  the  title  on 
sales  of  estates,  the  circumstance  of  the  half-blood,  being  not  of  very  firequent 
occurrence,  is  liable  to  be  overlooked  by  those  who  prepare  the  abstract  of 
title,  and  by  those  who  know  nothing  of  the  pedigree  but  what  is  laid  before 
tliem,  and  thus  a  bad  title  may  be  approved  of  bv  the  advisers  of  a  pur- 
chaser for  valuable  consideration  and  accepted  by  him ;  whatever  leads  to 
insecurity  of  titles  is  of  course,  independently  of  other  considerations,  greatly 
objectionable. 

**  Some  of  the  above  reasons  apply  with  equal  force  to  the  case  in  which 
a  person  who  died  seised  was  himself  the  purchaser. 
Reason  fbrfivfaig       "  '^^^  reason  which  has  inclined  us  to  grive  a  limited  preference  to  the 
tht  restricted         whole  blood  in  this  case  is,  that  when  one  parent  has  issue  by  another  mar- 
prafarence.  riage,  the  connection  between  the  members  of  the  two  families  is  felt  to  be 

much  less  than  between  the  members  of  each  family.  If  a  brother  leave  a 
whole  brother  or  sister,  or  the  issue  of  either  of  these,  and  also  an  elder 
brother  by  a  different  marriage,  it  would  be  repugnant  to  common  feelings 
and  notions,  to  direct  his  estate  to  descend  to  the  half  brother,  although  if 
he  left  a  brother  or  sister  of  the  half-blood,  or  the  issue  of  such,  and  only  a 
more  remote  relation  of  the  whole  bluod,  the  proximity  of  kindred  would 
seem  to  give  a  reasonahle  preference  to  the  former.  It  would  be  desirable 
if,  with  reference  to  the  half-blood,  a  distinction  could  be  drawn  between 
the  case  of  a  purchaser  by  his  own  act,  according  to  the  fiuniliar  use  of  the 
word  purchaser,  and  that  of  a  purchaser  in  the  mere  technical  sense  of  the 
word,  that  is,  a  person  who  may  have  succeeded  perhaps  to  the  £amily  esute, 
but  is  considered  as  a  purchaser,  because  it  comes  to  him  through  some  deed 
or  will,  and  not  by  inheritance,  and  in  the  latter  case  to  put  the  whole  and 
the  half-blood  on  an  equal  footing ;  it  is  considered,  however,  impracticable 
to  frame  a  law  founded  on  this  distinction,  which  should  be  clear  and  simple, 
except,  indeed,  that  a  power  may  be  given  to  the  person  from  whom  the 
property  comes,  of  directing  that  it  shall  be  taken  as  if  it  descended  from  a 
particular  line  of  ancestors,  as  hereafter  explained,  in  which  case  we  think 
the  distinction  of  the  whole  and  half-blood  may  also  be  taken  away. 

**  It  is  proposed,  therefore,  that  the  whole  blood  of  the  first  purchaser, 
who  took  without  reference  to  any  ancestor,  shall  be  preferred,  as  between 
persons  claiming  through  the  same  ancestor  of  the  nrst  purchaser  to  the 
half-blood,  and  that,  subject  to  this  preference,  the  distinction  between  the 
whole  and  the  half-blood  shall  be  abolished." 

[The  hMlf-blood  are  now  capable  of  inheriting  under  the  9th  section  of 
8  &  4  Will.  4,  c  106, /MX/,  p.  466.] 

Srd.  A$  to  the  Female  Jneettor, 

Blsckttone't  rule      *'  With  respect  to  the  question  as  to  the  preference  of  the  nearer  or  more 

as  to  female  an-      remote  female  ancestor  on  the  paternal  side,  the  case  having,  it  is  under- 

2o  ^ted!  ***  stood,  occurred  more  than  once  since  the  Commentaries  were  published,  it 

^  seems  expedient  to  settle  it,  and  the  symmetry  of  the  rules  of  inheritance 

appears  most  consulted  by  adopting  the  rule  laid  down  by  Mr.  Justice 

Blackstone,     It  is  proposed  to  declare  this  to  be  the  law,  and  to  extend  it 

of  course  to  the  case  of  direct  ascent,  so  that  the  mother  of  the  paternal 

grandfather  would  be  preferred  to  the  mother  of  the  father.'*     [Four  tables 

are  subjoined  to  the  First  Real  Property  Report,  one  showing  the  order  of 

inheritance  as  laid  down  by  Mr.  Justice  Blackstone,  the  others  showing  the 

order  of  inheritance  according  to  the  proposed  alterations.] 

4th.  Limitation  to  Special  Heirs, 

Inconvenience  of       "  '^^  ""^*  above  mentioned,  which  directs  that  where  the  inheritance 
the  law  legardiDg  passes  to  collateral  relations  of  the  last  proprietor,  those  only  are  admitted 
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to  take  who  are  of  the  blood  of  the  first  purchaser,  occasiooing  an  estate  to    8  4>  4  Wilt,  4, 
pass  sometimes  in  a  different  channel  where  the  deceased  owner  had  in-      e.  106, «.  1. 

herited  the  estate,  and  where  he  had  acquired  it  by  what  the  law  denomi-    ~*     ■ 

nates  purchase,  although  the  distinction  is  often,  as  has  already  been  the  blood  of  the 
observed,  only  technical,  introduces  complexity,  and  sometimes  causes  fi"*  P^'chMer. 
anomalous  diversities  in  the  transmission  of  estates. 

'*  Thus,  if  a  person  acquired  an  estate  immediately  under  a  will  or  settle- 
ment made  by  his  maternal  ancestor,  that  estate  would  descend  to  his 
relations  on  the  father's  side,  and  would  not  return  to  the  family  from  which 
it  came,  until  the  father's  line  were  exhausted.  On  the  other  hand,  if  is 
came  firom  a  maternal  ancestor  by  descent,  strictly  so  called,  all  the  relations 
on  the  paternal  side  would  be  excluded  ;  and  rather  than  pass  to  them,  the 
estate  would  escheat  In  consequence  again  of  a  principle  of  courts  of 
equity,  that  a  man  cannot  be  a  trustee  for  himself,  and  that  where  a  bene- 
ficial estate  is  in  the  same  party  with  the  legal  estate,  it  is  absorbed  by  the 
latter,  cases  have  occurred  where  the  course  of  descent  of  an  inherited 
estate,  the  title  to  which  was  equitable,  has  been  changed  by  the  accident 
of  the  mere  legal  esute  (that  is,  what  may  be  called  the  Jlctitious  estate  of 
the  trustee)  descending  from  the  other  line  of  ancestors,  and  absorbing  the 
equitable  estate.  An  additional  inconvenience  arises  from  the  occasional 
nicety  of  the  distinction  between  strict  descent  and  purchase,  according  to 
the  technical  sense  of  the  latter  word— a  circumstance  which  sometimea 
makes  the  channel  of  descent  a  matter  of  question. 

"  It  has  been  proposed  to  remedy  these  inconveniences  by  considering  iumod  againtt 
every  person  who  dies  owner  of  an  estate  of  fee-simple  as  the  stock  fk'oro  abrogating  the 
whom  alone  the  inheritance  ia  to  be  traced  aa  if  he  had  been  first  pur-  ^"^^ 
chaser. 

"  It  is  apprehended,  however,  that  such  a  rule  would  occasionally  pro-  Estates  may  bt 
duce  very  objectionable  consequences.    Thus,  if  an  heiress  died  under  age,  lin>*te<l  ^^J^ 
leaving  a  child  who  should  also  die  under  age  and  without  issue,  the  estate  JSe  part  of  atpo^ 
would  necessarily  be  carried  from  her  family  to  the  family  of  her  husband,     elfled  ancestor. 

"  This  proposal,  therefore,  is  not  recommended  as  a  general  rule. 

"It  has,  however,  occurred  to  us,  that  a  person  devising  or  settling  an 
estate  in  fee-simple  might  be  allowed  to  direct  that  the  donee  or  devisee 
should  take  the  estate  as  if  it  had  come  to  him  from  a  particular  ancestor ; 
that  an  estate,  for  instance,  might  be  given  to  a  man  and  his  heirs  on  the 
part  of  his  mother.  The  attempt  to  create  limitations  of  this  nature  haa 
been  frequently  made ;  the  law  now  forbids  such  limitations  in  granta  of 
estates  in  fee^simple,  although  it  allows  them  on  the  creation  of  estates  taiL 
We  incline  to  the  opinion  that  allowing  them  in  the  former  case  would  be 
a  reasonable  enlargement  of  the  power  of  absolute  proprietors,  and  would 
diminish  the  inconveniences  produced  by  the  technical  distinction  between 
inheritance  and  purchase.  This  is  the  case  in  which  we  think  the  distinc 
tion  between  the  whole  blood  and  the  half-blood  of  the  purchaser  may  be 
abolished. 

**  We  think  that  especial  regard  should  be  paid  to  the  blood  of  the  first  Heir  of  first  pur- 
purchaser,  in  a  case  which  will  be  liable  to  occur  in  consequence  of  the  chaeer  let  in  in  a 
admission  of  the  half-blood  to  inherit.    If  an  estate  should  descend  firom  a  <*rt«l»»  «•»•• 
purchaser  to  his  half  brother,  it  might  happen  that  the  heirs  of  the  second 
brother  would  be  strangers  in  blood  to  the  first,  and  the  heirs  of  the  first 
brother  (at  the  death  of  the  second)  strangers  in  blood  to  the  second ;  this 
would  be  the  case  if  the  common  parent  were  illegitimate,  and  the  second 
brother  should  die  without  issue,  and  there  were  no  other  brother  or  sister, 
or  the  issue  of  such  ;  and  it  might  be  the  case  under  other  circumstances. 
We  propose  to  provide  for  the  case  by  directing  the  inheritance  to  pass  to 
the  heir  of  the  first  purchaser,  when  the  heir  of  the  last  proprietor  shall  not 
be  also  heir  of  the  first  purchaser. 

"  We  further  think  that  the  last  proprietor  may  be  treated  as  if  he  had  Last  proprietor 
been  first  purchaser,  in  the  rare  case  m  which  the  line  from  which  the  eonaidered  as  first 
estate  descended  to  the  last  proprietor  has  failed,  for  the  purpose  of  ad-  JSIureo? blood 
mitting  to  the  inheritance  his  other  relations,  rather  than  let  it  escheat  of  first  porehaser. 

"  It  may  seem  superfluous  to  legislate  for  cases  like  these,  which  may 
appear  very  unlikely  to  occur  in  practice;   they  are  found,  however,  to 
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8  !•  4  WUL  4y    occur  in  consequence  of  the  acquisition  of  estates  by  persons  of  illegitimate 
c.  106,  «.  1.      birth,  who  have  in  law  no  relations  but  their  own  descendanu,  or  by  the 

descendants  of  such,  and  in  consequence  of  the  loss  of  evidence  of  pedigree 

in  families  of  mean  condition  or  origin." 

5th.  Seisin  qf  Ancestor, 

'*  A  rule  of  law,  founded  on  feudal  principles,  and  expressed  in  the  legal 
maxim,  seUina  facit  $tipitem^  directs,  that  inheritance  is  to  be  traced  from 
the  person  who  last  died  actually  seised  ;  that  is,  who  was  in  possession  by 
himself,  or  a  tenant  for  years,  or  had  received  some  rent  (in  the  case  of  a 
freehold  lease),  or  had  exercised  some  act  of  ownership  ;  thus,  if  the  right 
to  an  estate  descended  to  a  person  who  himself  died  without  having  taken 
possession,  or  having  had  it  by  construction  of  law,  the  inheritance  is  to  be 
traced  not  from  such  person,  but  from  the  person  who  died  possessed.  This 
law  produces  many  anomalous  consequences :  it  makes  it  sometimes  a 
matter  of  chance  whether  a  whole  sister  or  a  half  brother  of  the  person  who 
last  died  entitled,  or  whether  a  father,  or  an  uncle,  or  more  remote  relation 
of  the  person  who  last  actually  enjoyed  the  property,  shall  inherit ;  and  it 
may  happen  that  one  part  of  the  family  estate,  having  been  in  the  occupa- 
tion of  a  tenant,  shall  go  one  way,  another  part,  as  to  which  the  possession 
may  have  remained  vacant  during  the  time  of  the  person  last  entitled,  shall 
go  another  way. 
^  "Owing  to  the  circumstances  that  some  species  of  property,  as  reversions 

tlons  aa  \ot^  of  and  advowsons,  do  not  admit  of  taking  actual  possession,  though  an  act  of 
ownership  has  the  effect  of  taking  possession,  and  that  on  the  other  hand,  in 
most  cases  which  admit  of  possession,  and  as  to  equitable  estates,  the  law 
creates  constructive  possession,  these  anomalies  are  sometimes  inevitable ; 
moreover,  occasionally  nice  and  doubtful  questions  arise  as  to  the  fact  of 
actual  or  constructive  possession. 

•*  The  rule  itself  appears  not  to  be  grounded  on  any  solid  principle,  and 

though  the  inconveniences  arising  from  it  will  be  lessened  by  admitting  the 

half-blood  and  the  lineal  ancestor  to  inherit,  it  is  proposed  to  abolish  it,  and 

to  enact  that  estates  shall  pass  to  the  heirs  (ff  the  person  who  last  died  entitled, 

although  he  may  not  have  had  seisin, 

[It  will  be  observed  that  this  proposal  has  not  been  adopted,  and  that 

the  descent  is  to  be  traced  from  the  purchaser.    See  sect.  2  of  act,  and 

note.] 

**  It  appears  expedient  to  extend  all  the  above  proposed  rules  to  the 

inheritance  of  lands  held  by  tenures  or  customs,  different  from  the  general 

tenure  of  free  and  common  socage,  as  copyhold  lands  snd  customary  free. 

holds,  and  lands  held  in  ancient  demesne,  and  borough -English  and  gavel- 

kind  lands,  and  also  to  descendible  freeholds.*'     (1  Real  Property  Rep. 

10—16.) 

Equitable  estates  are  subject  to  the  same  rules  of  descent  as  legal.    (2 

P.  Wms.  668 :  1  Rep.  121  b  ;  4  Rep.  22;  2  Eden,  258;  1  Sand.  Uses,  217, 

8rd  ed.;  Trash  v.  Wood,  4  My.  &  Cr.  324.) 


DoobtfU  qnes- 


New  laws  of  hi- 
heritance  to  bo 
applied  to  copy- 
hold lands,  fto. 


Descent  shall 
always  be  traced 
tiom  the  pur- 
chaser, but  the 
last  owner  shall 
be  considered  to 
be  the  purchaser, 
unless  the  con* 
trary  be  proved. 


Root  of  Descent. 

2.  In  every  case  descent  shall  be  traced  from  the  purchaser ; 
and  to  the  intent  that  the  pedigree  may  never  be  carried 
further  back  than  the  circumstances  of  the  case  and  the 
nature  of  the  title  shall  require,  the  person  last  entitled  to  the 
land  shall,  for  the  purposes  of  this  act,  be  considered  to  have 
been  the  purchaser  thereof fc),  unless  it  shall  be  proved  that  he 
inherited  the  same,  in  whicti  case  the  person  from  whom  he  in- 
herited the  same  shall  be  considered  to  have  been  the  purchaser, 
unless  it  shall  be  proved  that  he  inherited  the  same ;  and  in 
like  manner  the  last  person  from  whom  the  land  shall  be  proved 
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to  have  been  inherited  shall  in  every  case  be  considered  to  have   3^4  mu.  4, 
been  the  purchaser,  unless  it  shall  be  proved  that  he  inherited     c.  106,  *.  2. 
the  same. 

Where  there  shall  be  a  total  failure  of  heirs  of  the  purchaser,  DMcent,  how  to 
or  where  any  land  shall  be  descendible  as  if  an  ancestor  had  **  '^****' 
been  the  purchaser  thereof,  and  there  shall  be  a  total  failure  of 
the  heirs  of  such  ancestor,  then  and  in  everv  such  case  the  land 
shall  descend,  and  the  descent  shall  thenceforth  be  traced,  from 
the  person  last  entitled  to  the  land,  as  if  he  had  been  the  pur- 
chaser thereof.    (22  &  23  Vict.  c.  36,  s.  19.) 

The  last  precedincf  section  shall  be  read  as  part  of  the  3  &  4  Preeeding  section 
Will.  4,  c.  106.    (As.  20.)  lThTr4*wui. 

(c)  Where  an  illegitimate  child  became  tlie  purchaser  of  lands  which  de-  ^,  L--u  trmeins 
scended  to  his  son»  who  died  without  issue  and  intestate,  it  was  held,  that  detoentt  from  the 
the  heirs  of  the  party  last  seised  were  not  entitled ;  but  that,  notwithstanding  purchaser, 
the  3  &  4  Will.  4,  c.  106,  s.  2,  the  lands  escheated  to  the  crown.  Thus,  in 
- 1808,  G.  N.,  a  foundling,  purchased  the  property  in  dispute,  having  previously 
married  M.  J.,  a  widow,  whose  maiden  name  had  been  B.,  and  by  whom 
he  had  one  son,  O.  N.  the  younger;  he  died  in  1816  intestate,  leaving  his 
wife  and  his  son  O.  N.  the  younger  his  survivors.  His  widow  died  shortly 
afterwards,  and  his  son  entered  into  the  possession  of  the  property  as  his 
father's  heir  at  law.  The  son  never  married,  and  died  seised  in  March, 
1834,  intestate.  Upon  his  death  the  defendant  took  possession  of  the  pro- 
perty, and  continued  in  possession  up  to  the  trial  The  lessor  of  the  plaintiff 
claimed  as  heir  at  law  of  the  younger  N.,  viz.  as  grandson  of  one  J.  B., 
who  was  the  eldest  brother  of  M.,  the  wife  of  the  foundling  and  mother  of 
the  younger  N.  It  was  held,  that  the  property  escheated,  the  2nd  section 
having  provided  that  in  future  descents  shall  be  traced  from  the  purchaser, 
and  not  from  the  person  last  seised.  {Doe  d.  Blackburn  v.  Blackburn^  1 
Mood.  &  Rob.  647,  Parke^  B.)  The  Real  Property  Commissioners  intended 
to  provide  for  this  very  case,  in  order  to  prevent  an  escheat,  by  making  the 
last  proprietor  (the  son  in  this  case)  the  purchaser,  in  order  to  let  in  his 
other  relations;  (1  Real  Prop.  Rep.  16;)  and  they  introduced  a  clause  in 
the  bill  for  that  purpose,  which  was  struck  out.  (See  Sugd.  Vend.  &  Purch. 
661, 1 1th  ed.)  This  has  now  been  supplied  by  the  22  &  23  Vict  c.  36,  ss.  19, 
20,  above  stated. 

The  explanations  in  the  first  section  have  rendered  actual  seisin  unne- 
cessary in  the  purchaser  or  the  person  to  be  deemed  such ;  but  every  estate, 
right  and  interest,  whether  in  possession,  reversion,  remainder  or  contin- 
gency (ante,  p.  448),  and  whether  the  last  person  who  had  a  right  to  the  land 
did  or  did  not  obtain  the  possession  or  receipt  of  the  rents  and  profits  thereof, 
are  now  the  foundation  of  a  right  in  the  first  purchaser,  from  whom  the 
descent  is  accordingly  to  be  traced.  The  second  section  renders  it  necessary 
to  prove  a  descent  at  every  step,  in  order  to  exclude  the  last  possessor's 
title  as  a  purchaser;  but  it  does  not  exclude  such  proof,  and  therefore 
when  it  can  be  obtained  the  descent  will  be  traced  as  it  has  actually  uken 
place,  subject  to  the  provisions  of  the  act.  (See  Sugd.  V.  &  P.  660, 1 1th  ed.) 

A.  being  seised  in  fee  of  copyhold  property,  devised  the  same  to  B.  for 
life,  remainder  to  her  issue  as  tenants  in  common ;  and  if  but  one  child, 
then  to  such  one,  his  or  her  heirs,  &c.  absolutely ;  and  in  default  of  such  issue 
to  his  own  right  heirs.  On  the  death  of  A.,  B.  was  admitted,  and  afterwards 
married  the  defendant  B.  subsequently  died,  leaving,  by  the  defendant, 
one  child,  C,  an  infant,  who  afterwards  died,  aged  eight  months.  Imme- 
diately on  the  death  of  B.,  the  defendant  entered  into  the  receipt  of  the 
rents  and  profits,  and  so  continued  from  that  time  till  the  time  of  the  action. 
The  defendant's  sisters  were  C.'s  heirs  at  law  and  by  custom.  In  ejectment 
by  the  heir  at  law  of  A.,  it  was  held,  that  as  C.  took  by  purchase,  actual 
seisin  by  her  was  not  necessary  in  order  to  transmit  the  estate  to  her  right 
heir,  and  that  the  lessor  of  the  plaintiff  was  entitled  to  recover.  Tindalf 
C.  J.,  said,  '*  the  devisee  in  fee  has,  without  an  actual  entry,  such  a  seisin 
of  the  premises  devised  as  will  enable  his  heir  to  take  firom  him  by  descent, 
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3  4*  4  W*^»  ^9    and  consequently  to  bar  the  heir  at  law  of  the  devisor.    It  is  the  dear  result 
c.  106,  «.  2.       of  all  the  authorities,  that  wherever  a  party  has  succeeded  to  an  estate  by 

descent,  he  must  obtain  an  actual  seisin  or  possession,  as  contradistinguished 

from  a  seisin  in  law,  in  order  to  make  himself  the  root  or  stock  from  which 
the  future  inheriunce  by  right  of  blood  must  be  derived ;  that  is,  in  other 
words,  in  order  to  make  the  estate  transmissible  to  heirs.  It  will  be  quite 
sufficient  to  refer  to  the  maxim  in  Fleta,  seisina/acH  ttipitemi  (2  Bl.  Comm. 
209;  Co.  LitL  )5a,)  and  to  the  well-known  doctrine  of  potsetsio  fratrht 
without  citing  any  express  authorities  on  this  point.  But  the  case  now  under 
consideration  does  not  arise  upon  the  right  of  the  heir  claiming  from  an 
ancestor  who  himself  took  by  descent,  and  died  before  actual  seisin,  but  upon 
the  right  of  one  who  claims  <u  heir  at  law  of  a  devitee^  that  is,  of  a  purchaser, 
who  dies  before  the  actual  seisin ;  and  the  question  is,  whether  such  heir 
can  maintain  his  possession  against  the  heir  of  the  testator.  We  think  the 
right  to  the  inheritance  is  in  the  defendant,  and  that  he  can  retain  the  pos- 
session." {Doe  d.  Parker  v.  Thomas,  4  Scott,  N.  R.  449 :  8  Man.  ft  G.  815 ; 
see  Doe  d.  Winder  v.  Lawes,  7  Ad.  &  £11.  213.) 

The  descent  of  an  estate  in  remainder  or  reversion,  or  by  executory  de- 
vise, will  be  analogous  to  the  descent  of  an  estate  taken  by  descent  from  a 
purchasing  ancestor.  It  will  therefore  descend  to  the  heirs  of  the  original 
remainderman  or  reversioner,  in  a  course  of  devolution  corresponding  to  that 
in  which  the  latter  descends  to  the  heirs  of  the  purchasing  ancestor,  and 
with  a  corresponding  difference  from  the  manner  and  principles  of  a  descent 
of  such  an  esute  at  common  law ;  that  is  to  say,  it  is  the  fact  of  purchase 
that  constitutes  the  person  the  stock  of  descent  under  the  new  law,  and  not 
the  fact  of  seisin,  or  what  may  be  equivalent  to  seisin  as  under  the  old  law. 
Any  partial  disposition,  therefore,  of  the  remainder  or  reversion,  or  other 
act  of  ownership  exercised  by  the  mesne  owner,  which  under  the  old  law 
would,  in  such  a  case,  be  considered  as  equivalent  to  seisin,  and  sufficient  to 
turn  the  descent,  will  not  of  itself  have  that  effect  under  the  new  law.  But 
if  the  conveyance  by  which  the  disposition  is  made  should  contain  an  express 
limitation  of  the  fee  to  the  mesne  owner  himself  or  his  heirs,  he  would  then, 
under  the  8rd  section  of  the  act,  acauire,  by  means  of  the  conveyance,  a 
new  estate  by  purchase  in  the  remainder  or  reversion,  which  would  thence- 
forth be  descendible  to  his  own  heirs,  and  not  to  the  heir  of  the  original 
remainderman  or  reversioner,  or  of  the  last  purchaser  of  the  remainder  or 
reversion. 

Where  a  coparcener  dies  intestate  leaving  a  son,  the  whole  of  her  share 
descends  on  her  son.  T.,  tenant  in  fee  of  certain  hereditaments,  died  in 
1826  intestate,  leaving  two  daughters  E.  and  S.  bis  co-heiresses  at  law.    K. 

,  continued  seised  of  her  moiety  till  1st  of  June,  1835,  when  she  died  intes- 
tate, leaving  G.  her  eldest  son  and  heir  at  law.  8.  continued  seised  of  her 
moiety  till  16th  January,  1839,  when  she  died  intestate,  leaving  B.  her 
eldest  son  and  heir  at  law.  The  devisees  of  G.,  in  a  suit  for  a  partition 
against  B.,  claimed  five-eighths  of  the  hereditaments,  contending  that 
under  this  section,  on  the  death  of  E.  her  moiety  descended  in  moieties 
on  S.  and  G.  as  co-heirs  of  T.,  who  was  assumed  to  be  the  purchaser, 
therefore  S.  obtained  three- fourths  or  six-eighths,  and  G.  one- fourth  or  two- 
eighths,  and  that  on  the  death  of  S.  her  six-eighths  descended  in  moieties  on 
B.  and  G.,  therefore  B.  took  three-eighths  and  G.  five-eighths.  Shadwell, 
y.  C,  **  I  cannot  bring  myself  to  entertain  the  least  doubt  that  E.'s  four- 
eighths  descended  on  her  son  G.  I  do  not  see  how  any  one  acquainted  with 
)  the  principles  of  law  can  doubt.  Can  you  suppose  that  an  act  of  parliament, 
*         by  any  portion  of  it,  meant  to  introduce  doubt  into  a  case  that  was  so  plain 

I  before  the  act  passed  ?  Was  it  not  the  meaning  of  the  act  to  leave  the  law  of 
inheritance,  in  such  parts  as  were  plain,  absolutely  as  it  was  found,  and  only 
to  alter  it  where  it  was  doubtful  ?  Just  observe  what  is  the  purview, '  to 
the  intent  that  the  pedigree  may  never  be  carried  further  back  than  the 

'  circumstances  of  the  case  and  the  nature  of  the  title  shall  require ;'  that  is 
the  general  object  stated  in  distinct  words,  *  the  person  last  entitled  to  the 

•  land  shall,  for  the  purposes  of  this  act,  be  considered  to  have  been  the  pur- 
chaser thereof,  unless  it  shall  be  proved  that  he  inherited  the  same.'    There 

I    the  act  is  speaking  of  what  ought  to  be  the  rule  in  cases  where  the  thing  is 
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doubtful,  but  where  the  thing  is  so  plain  that  nobody  could  doubt  you  mutt    t  Jf- 4  Will  4, 
make  it  consistent,  and  if  you  see  an  act  was  passed  to  make  the  thing  clear,      c.  106,  s,  2. 

do  not  say  that  the  act  was  to  make  it  doubtful.  On  looking  through  the  act  

that  portion  of  the  second  section  appears  to  me  so  plain  that  I  shall  not     u/oj'  a 

send  the  case  to  law."     It  was  declared,  that  on  the  death  of  E.  her  moiety     I''  cXXx^^^l^ 
descended  upon  G.,  and  that  on  the  death  of  S.  her  moiety  descended  upon"^      ^f  ^  '  \^  ^  ' 
B.     {Cooper  ▼.  France,  14  Jur.  2)5 ;  19  Law  J.,  Ch.  816.)  ' 

In  ejectment  for  copyhold  premises,  the  plaintiff  claimed  as  customary  ~    ' 

heir  in  borough-English  of  M.,  who  purchased  the  premises  in  1772.    Upon    fL  ^  y.        s. 

the  death  of  M.,  in  18f2,  the  premises  descended  to  his  two  infant  grand-    /Hu^J*^'*^'^^  ^ 
daughters  as  coparceners.    One  of  them  died  unmarried,  and  was  succeeded         ^  . 

in  her  moiety  by  her  sister,  who,  in  1836,  married  the  defendant.    She  died        f^  OLr-fWJitt 
in  1838,  leaving  one  son,  to  whom  the  premises  descended,  and  who  died  in  — _— _ 

1854  without  issue,  and  was  the  person  last  seised.  It  was  proved  that  lands 
in  the  manor  descended  lineally  to  the  youngest  son  of  the  person  last  seised      ,  i      a  ^    * 

ad  h^nitum,  and  if  no  son,  tct  the  daughters  as  coparceners :  if  no  lineal  f/icLt.  A/*^*^^  *  ^  *^ 
heirs,  to  the  youngest  brother  of  the  person  last  seised,  and  to  the  youngest  '  '  tb  L^'  '** 

of  such  youngest  brother:  and  if  the  youngest  brother  died  without  issue,  to 
the  next  youngest  brother ;  and  if  no  brother,  then  among  the  sisters  as 
parceners.  There  was  also  an  entry  of  descent  and  admission  of  the  youngest 
son  of  an  uncle,  and  of  the  younp^est  sons  respectively  of  two  sisters,  heirs 
of  the  person  last  seised.  The  plaintiff  was  the  youngest  son  of  the  youngest 
brother  of  M.,  the  purchaser:  it  was  held,  in  the  Exchequer  Chamber  (af- 
firming the  judgment  of  Exchequer),  that  the  custom  did  not  extend  to  so 
remote  a  collateral  relation  as  the  plaintiff.  {Per  Coleridge,  Wightman,  Crests 
well  and  Crompton,  Js.  {Cockburn,  C.  J.,  Erie  and  Williams^  Js.,  dissentienlibue), 
MuggUton  V.  Bamett,  2  H.  &  N.  65S;  4  Jur.,  N.  S.  139;  27  L.  J.,  Exch. 
)  25,  Exch.  Cham.)  It  was  held,  also,  that  this  act  did  not  affect  the  custom 
of  descent  in  the  manor.  {lb.  See  4  Jur.,  N.  S.,  Part  II.  pp.  66,  74,  85, 
120.) 

Devise  of  freehold  and  leasehold  lands  in  Rent,  in  strict  settlement,  with  an 
ultimate  limitation  to  the  testator's  own  right  heirs;  the  will  also  containing 
a  similar  disposition  of  other  leaseholds  in  Kent,  not  the  subject  of  the  suit: 
it  was  held,  that  the  common  law  heir  was  entitled.  {Sladen  v.  Sladen,  2 
Johns.  &  H.  369 ;  81  L.  J^  Ch.  775  ;  10  W.  R.  579. )  The  custom  of  gaveU 
kind  being,  that  the  lands  of  an  intestate  dying  without  issue  are  partible 
amongst  his  brothers  equally,  the  court  will  apply  all  the  incidents  of  de- 
scent to  that  custom,  and  the  descendants  of  a  deceased  brother  will  stand 
in  the  same  position  jure  repreteniaiionie  as  their  respective  parents  would 
have  occupied ;  nor  does  the  right  of  representation  stop  at  the  children  of 
a  brother  by  analogy  to  the  Statute  of  Distributious.  Therefore,  where  a 
roan  died  intestate  and  without  issue,  seised  of  gavelkind  lands,  leaving  a 
nephew  and  two  sons  of  a  deceased  nephew :  it  was  held,  that  the  latter  were 
entitled /Mre  representationis  to  the  share  which  their  father,  if  living,  would 
have  taken.  {Hook  v.  Hook,  82  L.  J.,  Ch.  14 ;  1 1  W.  R.  105.)  Wood,  V.  C,  said, 
*'  the  canon  of  descent  applicable  to  the  point  is  laid  down  in  Clements  v. 
Scudamore,  1  P.Wms.  63,  where  Chief  Justice  Holt  said,  *  the  custom  alters 
the  descent  by  the  common  law  to  the  eldest  son,  and  carries  it  to  the 
youngest  son  generally,  and  must  have  all  the> consequences  of  a  descent.' 
Accordingly,  the  right  of  representation  was  admitted  as  a  general  incident 
of  descent  to  operate  upon  the  customary  rule  of  preferring  the  younger  son, 
exactly  as  it  operated  in  the  common  law  rule,  preferring  the  eldest.  The 
same  principle  must  be  applied  whether  the  custom  be  tliat  of  gavelkind  or 
borough-English.  You  must  ascertain  what  the  custom  is,  and  then  apply 
all  the  rules  of  descent  to  the  custom  so  ascertained."  {Hook  v.  Hook,  1 
Hem.  &  M.  43 ;  82  L.  J.,  Ch.  15,  )6.) 

Real  estate  stood  limited  to  A.  B.  for  life,  with  remainder  to  C.  D.  in  fee  Tnclng  descent, 
simple.  C.  D.  died,  living  A.  B.,  leaving  two  aunts,  a  cousin,  the  son  and 
heir  of  another  aunt,  and  two  cousins,  the  daughters  and  co -heiresses  of 
another  aunt,  her  co-heirs  at  law.  The  property  became  thus  divisible  into 
eighths,  two  to  one  aunt,  two  to  another,  two  to  the  son  of  another,  and  one 
eighth  to  each  daughter  of  the  other  aunt.  One  of  the  daughters,  E.  F., 
died  in  1824,  living  A.  B.  the  tenant  for  life,  leaving  I.  K.  her  son  and  heir 


Digitized  by 


Google 


458  Lam  of  Inheritance. 

8^4  Will.  4,    at  law.    The  other,  G.  H.,  died  in  1832,  living  A.  B.,  the  tenant  for  life, 
c.  106,  $.  2.      leaving  I.  K.  her  nephew  and  heir.    None  of  these  persons  had  in  any  way 

■ dealt  with  the  property.     In  1839,  A.  B.,  the  tenant  for  life,  died:  it  was 

held,  that  as  to  the  one-eighth  which  had  belonged  to  his  mother,  it  was  not 
necessary  to  nrace  the  descent  afresh  from  C.  D.,  to  whom  tlie  remainder  in 
fee  was  limited,  but  that  he  ought  to  be  considered  as  standing  in  his 
mother's  place  in  respect  of  that  share.  {Pateri<m  v.  Aft/Zlt,  15  Jur.  1 ;  19 
Law  J.,  Ch.  810.) 

By  the  second  section  the  descent  is  to  be  trac^  from  the  purchaser 
whether  that  purchaser  is  the  person  upon  whose  death  the  descent  takes 
place,  or  an  ancestor  of  that  person.  In  every  case,  therefore,  of  the  death 
of  a  person  entitled  to  an  estate  by  descent,  the  heir  of  such  person  is  passed 
over,  and  the  heir  of  the  original  purchaser  must  be  sought  for.  To  illus- 
trate the  effect  of  this  rule  in  the  case  of  a  descent  in  coparcenary,— a  case 
of  constant  occurrence  where  the  custom  of  gavelkind  prevails,  and  not  un- 
frequent  in  descents  of  land  held  by  the  ordinary  tenure, — suppose  A.  to 
have  purchased  an  esute,  and  to  have  died  intestate,  leaving  three  daugh- 
ters, D.,  C,  D.y  who  each  take  a  third  by  descent;  B.  then  dies,  leaving  two 
daughters ;  under  the  old  law,  if  B.  or  either  of  her  two  sisters  had  acquired 
seisin,  her  two  daughters  would  have  taken  her  third  between  them ;  and  if 
neither  B.  nor  her  sister  had  acquired  seisin,  the  descent  of  the  entire  estate 
would,  it  seems,  have  been  looked  upon  as  remaining  open  (though  this 
point  is  by  no  means  clear),  and  B.'s  two  daughters  would  have  been  entitled 
to  a  third  as  before.  But  under  the  present  law  it  has  been  contended  B.*s 
share  alone  is  the  subject  of  descent,  and  it  descends  to  the  heir  of  the  pur- 
chaser, A.;  that  is,  it  descends  to  B.'s  daughters,  as  her  representatives  in 
coparcenary  with  C.  and  D. ;  so  that  B.'s  daughters,  instead  of  taking  each  a 
sixth,  take  each  an  eighteenth  only.  If  one  of  B.'s  daughters  were  then  to 
die,  without  doing  any  act  to  turn  the  descent,  (and  until  her  majority  she 
could  do  no  such  act,)  her  share  would  be  again  subdivided,  and  her  own 
issue  would  only  be  entitled  to  a  one  hundred  and  eighth  share  of  the  original 
estate,  if,  under  these  circumstances,  the  adult  daughters  of  the  original  pur- 
chaser had  settled  or  sold  their  shares,  the  representatives  of  B.  would  have 
lost  all  chance  of  receiving  any  equivalent  by  descent  from  them.  (See  5 
Jur.  641,  768;  28  Law  Mag.  279;  1  Hayes's  Convey.  814, 5th  ed.;  1  Jarm. 
&  Byth.  Convey,  by  Sweet,  139,  140.)  llie  subject  of  descent  amongst  co- 
parceners is  much  discussed  in  10  Jur.  71 — 75,  112,  182,  160,  173. 

Right  of  posthn-        Although  lands  have  actually  descended  in  the  first  instance  to  the  person 

mottfl  beir.  who  was  heir  of  the  party  last  seised  at  the  time  of  his  decease,  yet,  if  a 

nearer  heir  is  afterwards  bom,  property  will  shift  to  the  nearest  heir 
who  subsequently  comes  into  being.  (See  Rider  v.  Wood,  I  Kay  &  J.  644; 
Cm.  Dig.  Descent,  Ch.  III.  s.  14.)  A.  being  seised  of  real  estate  died, 
leaving  his  sisters  his  presumptive  co-heirs,  his  wife  being  enceinte  of  a  son, 
who  was  born  subsequently.  The  rents  from  the  ancestor's  death  having 
remained  unreceived  by  the  co-heirs :  it  was  held,  that  their  seisin  being 
gone  on  the  birth  of  the  posthumous  child,  they  were  not  entitled  to  so 
much  of  the  intermediate  rents  as  they  had  not  received  before  the  birth  of 
the  heir.  (Goodale  v.  Oawthome,  2  Sm.  &  G.  875 ;  18  Jur.  927 ;  28  Law  J., 
Ch.  878.)  But  if  during  the  period  of  the  qualified  heirship  and  seisin  in 
the  sisters  they  had  entered  and  received  the  rents,  as  they  might  have  done, 
they  would  have  been  entitled  to  retain  such  rents.  {lb.  ;  the  v.  Clarke,  2 
H.  Bl.  899.) 

It  has  been  decided  by  Wood,  V.  C,  that  a  posthumous  heir  is  entitled 
to  the  rents  of  a  descended  estate  only  from  the  date  of  his  birth,  whether 
the  prior  rents  have  been  actually  received  or  not,  the  principle  being  that 
the  qualified  heir  is  entitled  to  the  rents  which  accme  oefore  the  birth  of 
the  posthumous  heir,  whether  actually  received  before  that  time  or  not. 
{Richards  v.  Richards,  1  Johns.  754 ;  6  Jur.,  N.  S.  1145.) 
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8^4  Will  4, 

Devise  to  Heir — Limitation  to  Grantor.  g.  106,  #.  8, 

8.  That  when  any  land  shall  have  been  devised,  by  any  tes-  Heir  entitled 
tator  who  shall  die  after  the  thirty-first  day  of  December,  one  teiHfL*de?/ieer^ 
thousand  eight  hundred  and  thirty-three,  to  the  heir  or  to  the  J"^  *  limitation 
person  who  shall  be  the  heir  of  such  testator,  such  heir  shall  be  hu heinshiai ^' 
considered  to  have  acquired  the  land  as  a  devisee,  and  not  by  bypurchMe?** 
descent  (d) ;  and  when  anv  land  shall  have  been  limited,  by  any 
assurance  executed  after  the  said  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  thirty- three,  to  the  person  or 
to  the  heirs  of  the  person  who  shall  thereby  have  conveyed  the 
same  land,  such  person  shall  be  considered  to  have  acquired  the 
same  as  a  purchaser  by  virtue  of  such  assurance,  and  shall  not 
be  considered  to  be  entitled  thereto  as  his  former  estate  or  part 
thereof(«). 

id)  Under  this  section  an  heir  to  whom  lands  are  devised  by  the  ancestor 
takes  them  as  devisee  to  all  purposes;  and  therefore  the  pecuniary  legatees 
are  not  entitled  to  have  the  assets  marshalled  as  against  him.  {Strickland 
Y.  Strickland,  10  Sim.  874.) 

This  section  of  the  act  is  in  direct  contravention  of  two  old-established  Descent  and  pur- 
rules  of  law,  and  renders  it  necessary  to  bear  in  mind  the  distinction  be-  chaae. 
tween  descent  and  purchase,  the  two  modes  of  acquiring  property.  A  title 
by  descent  is  vested  in  a  man  by  the  single  operation  of  law,  and  by  pur" 
chase  by  his  own  act  or  agreement  (Co.  Litt.  18  b  ;  2  Bl.  Comm.  200,  201.) 
The  latter  is  thus  defined  by  Littleton,  s.  12:  **  Purchase  is  called  the  pos- 
session of  lands  or  tenements  that  a  man  hath  by  his  deed  or  agreement, 
unto  which  possession  he  cometh  not  by  title  of  descent  from  any  of  his 
ancestors  or  cousins,  but  by  his  own  deed." 

Lord  Coke  states  that  a  purchaser  is  a  law  term,  and  imports  any  estate 
which  is  not  cast  upon  a  man  by  act  of  law,  (as  descent  or  escheat,)  but 
which  he  takes  or  accepts  by  conveyance  for  money  or  other  consideration, 
vel  alia,  qu&ms  fortuna,  or  freely  by  gift.     (Co.  Litt  18  a.) 

It  was  a  positive  rule  of  law,  that  a  man  could  not  make  his  right  heirs 
take  by  purchase,  neither  by  conveyance  at  common  law,  nor  by  a  limita- 
tion to  uses,  nor  by  devise.  (Counden  and  Clerk's  case.  Hob.  30 ;  Pybus  v. 
Mit/ord,  1  Ventr.  872;  Co.  Litt  22  b.)  The  same  rule  applies  to  equitable 
as  legal  estates  (Watk.  Desc.  169),  and  to  copyholds  as  to  freeholds.  {Roe 
d.  Noden  v.  Griffith,  4  Burr.  1962  ;  Thrustout  d.  Gower  v.  Cunningham,  2  Bl. 
R.  1048;  Fearne,  68.)  The  difierence  between  the  acquisition  of  an  estate 
by  descent  and  by  purchase  consists  principally  in  two  points:  Ist.  That 
by  purchase  the  estate  acquires  a  new  inheritable  quality,  and  is  descendi- 
ble to  the  owner's  blood  in  general,  as  a  feud  of  indefinite  antiquity.  2nd. 
An  estate  taken  by  purchase  will  not  make  the  person  who  acquires  it 
answerable  for  the  acts  of  his  ancestors,  as  an  estate  by  descent.  (Cruise's 
Dig.  tit.  XXX..  s.  4.) 

Where  under  a  devise  the  whole  fee  is  not  exhausted,  the  reversion  HeirtaVingby 
results  to  the  testator  as  part  of  his  old  estate,  and  the  heir  takes  it  by  detcentorby 
descent  and  not  by  purchase.    Therefore,  under  the  law  of  inheritance,  as  P*"''*^***' 
it  existed  prior  to  this  statute,  if  the  heir  had  died  intestate,  without  being 
seised  of  such  resulting  interest,  the  descent  must  have  been  traced  from 
the  ancestor.    {Buchanan  v.  Harrison,  8  Jur.,  N.  S.  965 ;  81  Law  J.,  Chan. 
74.) 

The  court  will  not  allow  any  legal  interest  existing  in  the  heir  to  pre- 
vent the  devolution  of  the  equitable  interest  in  the  course  in  which  it 
would  pass  if  the  legal  interest  were  separate.  Therefore,  where  the  heir 
was  seised  of  the  legal  estate  as  trustee  under  his  ancestor's  will,  and  the 
ultimate  trust  in  the  fee  failed  for  remoteness :  it  was  held,  that  his  legal 
estate  did  not  so  unite  with  his  beneficial  interest  as  to  constitute  a  seisin  of 
the  hitter.    {lb,) 
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34-4  WiU,  4,        There  may,  however,  be  a  postetsio  fratris  of  an  equitable  as  well  as  of  a 
c.  106,  «.  8.      legal  estate,  and  any  dealing  by  the  heir  with  his  beneficial  interest  in  the 

reversion  will  be  sufficient  to  constitute  a  seisin ;    so  that  on  hit  death 

intestate  a  sister  of  the  whole  blood  will  be  entitled  to  the  exclusion  of  a 
brother  of  the  half-blood.    (76.) 
DoYtod  to  helx  Before  the  passing  of  this  act  it  was  a  rule  of  law,  that  where  a  testator 

▼old*  made  the  same  disposition  of  his  estate  as  the  law  would  have  done  if  he  ' 

had  been  silent,  the  will  being  unnecessary  was  void.  (See  4  Real  Prop. 
Rep.  74,  75.)  Therefore,  if  a  person  devised  his  lands  to  his  heir  at  law 
in  fee,  it  was  inoperative,  and  the  heir  took  by  descent,  as  his  better  title ; 
so  where  a  man,  seised  of  land  in  fee  on  the  part  of  his  mother,  devised  it 
to  the  heir  on  the  part  of  his  mother  in  fee.  the  heir  was  in  by  descent. 
(Reading  v.  Roytton,  1  Salk.  242  ;  S.  C,  Prec.  Ch.  222 ;  2  Ld.  Raym.  829 ; 
Com.  R.  12s ;  S.  P.,  2  Leon.  11 ;  Dyer,  124  a;  Plowd.  645 ;  2  Ves.  &  B. 
190.)  Where  a  devise  of  lands  to  the  heir  at  law  made  no  alteration  in  the 
nature  or  limitation  of  the  estate,  the  heir  took  not  by  purchase  under  the 
will,  but  by  his  preferable  title  by  descent,  notwithstanding  the  will  imposed 
some  pecuniary  charges  on  the  estate.  (Clarke  v.  Smith,  Com.  72 ;  Allen  v. 
Heber,  1  Bl  R.  22;  Emerson  v.  Inchbird,  1  Ld.  Raym.  728;  Plunket  v. 
Peneon,  2  Atk.  292.)  Where  a  man,  seised  in  fee  on  the  part  of  bis  mother, 
devised  to  his  executors  for  sixteen  years  for  payment  of  his  debts,  re- 
mainder to  bis  heir  on  the  part  of  his  mother,  it  was  held  that  the  heir  took 
by  descent  (Hedger  v.  Rowe,  3  Lev.  127  ;  see  Wms.  Saund.  8  d.)  And  an 
heir  at  law  was  held  to  take  by  descent  under  a  devise  to  him  after  the 
death  of  his  mother,  charged  with  the  payment  of  sums  of  money.  (Ckap^ 
V.  Lerouxt  5  Maule  &  S.  14.)  So  under  a  devise  to  one  for  life  or  in  tail, 
with  remainder  to  the  right  heirs  of  the  testator,  immediately  upon  his 
death  the  heir  took  the  reversion  by  descent,  and  not  under  the  will.  (  Hob. 
30 ;  10  Rep.  41  ;  Ventr.  872.)  So  a  devise  to  the  heir  at  law  in  fee,  with 
an  executory  devise  over  in  case  be  did  not  attain  the  age  of  twenty-one 
years,  was  held  not  to  alter  the  quality  of  the  estate,  which  he  would  other- 
wise have  taken  as  heir;  and  that  he  therefore  took  by  descent,  and  not  by 
purchase.  (Doe  d.  Pratt  v.  Timintt  1  B.  &  Aid.  530;  see  1  Jarman  ou 
Wills,  67,  68 ;  LangUy  v.  Sneyd,  7  Moore,  165  ;  5.  C,  3  B.  ft  B.  243 ;  Man^ 
bridge  v.  Plummer,  2  M.  &  Keen,  93.)  A  testator,  by  his  will  dated  in  1809. 
devised  his  real  estates  to  trustees,  in  trust  to  pay  an  annuity,  and  out  of 
the  residue  of  the  rents  to  maintain  S.  M.  (who  was  bis  heir)  until  he 
attained  twenty-one ;  and  on  his  attaining  twenty-one,  to  convey  the  estates 
to  hira  in  fee ;  but  if  he  died  under  twenty-one,  then  to  J.  S.  in  fee.  S.  M. 
having  attained  twenty-one,  it  was  held  that  he  took  the  estate  by  descent. 
(  Wood  V.  Skelton,  6  Sim.  176.)  So  a  devise  after  limitations  in  strict  settle- 
ment, in  default  of  such  issue  then  to  the  devisor's  next  heir  at  law,  was 
held  a  limitation  of  the  reversion,  and  not  a  contingent  remainder  to  the 
heir  as  a  purchaser  at  the  time  of  the  failure  of  such  issue.  ( O^Ke^fe  v. 
/ofiM,  13  Ves.  413.) 

But  where  a  different  estate  was  devised  than  would  have  descended  to 
the  heir,  the  disposition  by  will  prevailed,  as  where  the  estate  was  devised  to 
the  heir  in  tail.    (Plowd.  545. )     So  where  a  man  having  issue  two  daugh- 
ters, who  were  his  heirs,  devised  to  them  and  their  heirs,  they  took  under 
the  will,  for  by  law  they  would  have  taken  as  coparceners,  but  by  the  will 
the  estate  was  given  to  them  as  joint  tenants.    (Cro.  Eliz.  431 ;  Com.  R. 
123  ;  2  Ld.  Raym.  829;  Scott  v.  Scott,  1  Eden,  461,  462,  n.;  S.  C,  AmbL 
888  ;  see  6  Sim.  185;  SwaXne  v.  Burton,  15  Ves.  371.) 
r     (e)  By  a  well-known  rule,  called  the  rule  in  Shelley's  case  (1  Rep.  93 ; 
I  see  Parker  v.  Clarke,  3  Sm.  &  G.  161,  165),  it  was  established,  that  where 
I  the  ancestor,  by  any  gift  or  conveyance,  takes  an  estate  for  life,  and  in  the 
•  same  conveyance  an  estate  is  limited  either  immediately  or  mediately  to 
his  heirs  in  fee  or  in  tail,  the  word  hexrt  is  a  word  of  limitation  of  the  estate, 
X    and  not  of  purchase.    Where  the  subsequent  limitation  to  the  heirs  follows 
immediately  the  estate  for  life,  it  then  becomes  executed  in  the  ancestor, 
forming,  By  its  union  with  the  estate  for  life,  one  estate  of  inheritance  in 
possession  ;  but  where  such  limitation  is  mediate  and  another  estate  inter- 
venes, it  is  then  a  remainder  vested  in  the  ancestor  who  takes  the  fireebold, 
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not  to  be  executed  until  after  the  determination  of  the  preceding  mesne    8  4*  4  WilL  4, 
estate.     (1  Bam.  &  C.  243.)    There  is  a  long  series  of  decisions  on  this      c.  106,  <.  3. 

rule.  (See  Fearne,  Cont.  Rem.,  lOih  ed.,  pp.  28 — 201.)    In  order  to  under-  «        .    

stand  this  section  of  the  act,  it  is  necessary  to  observe,  that  when  a  per- 
son has  an  interest  in  lands  and  grants  a  portion  of  that  interest,  or,  in 
other  terms,  a  less  estate  than  he  has  in  himself,  the  possession  of  these 
lands  will,  on  the  determination  of  the  granted  interest  or  estate,  return  or 
revert  to  the  grantor.  (Com.  Dig.  Estate,  (B.  10,  11,  12,  31);  2  Bl.  Com. 
175  ;  Co.  Litt.  22  b;  Plowd.  151  ;  Watk.  on  Conv.  120.)  An  estete  in  rg- 
vertion  is  therefore  the  residue  of  an  estate  left  in  the  grantor,  to  commence 
in  possession  after  the  determination  (jfsome^particurar  estate  granteJTy 
hiin  (Co.  Litt.  22),  or  the  returning  of  the  land  to  the  grantor  or  his  heirs 
after  the  grant  is  over.  {lb,  142.)  A  reversion  is  never  created  bv  deed  or 
writinflT.  but  arises  from  constniction  of  law,  whereas  a  reinainder  can  only 
\^  limited  by  deed  or  some  other  assuranec.  It  is  a  rule  that  a  grantor 
cannot  enable  his  heir  general  to  take  a  remainder  as  purchaser,  under  a 
limitation  to  his  Jteirt,  but  where  the  limitation  is  to  the  right  heirs  of  the 
grantor,  the  use  so  limited  is  construed  to  be  the  old  use,  and  will  be  exe- 
cuted in  him  as  tbe  reversion  infee^  and  not  as  a  remainder.  (1  Rep.  129  b, 
130 ;  Oodolphin  v.  Abingdon,  2  Atk.  57.)  As  where  a  man  granted  to  A.  B. 
with  remainder  to  his  own  heirs  male,  such  heirs  took  by  descent.  ( fFills 
▼.  Palmer,  Bl.  R*  687 ;  5  Burr.  2615.)  Before  the  above  act  it  was  a  general 
rule,  that  where  a  party  seised  in  fee  conveyed  lands  to  the  use  of  himself 
for  life,  with  remainder  to  others  for  particular  estates  for  life  or  in  tail,  with 
an  ultimate  limitation  to  the  right  heirs  of  the  grantor,  such  limitation  was 
inoperative,  as  he  continued  seised  of  the  reversion  as  part  of  his  former 
estate,  which  was  consequently  descendible  in  the  same  line  as  it  would  have 
been  if  no  such  conveyance  had  been  made.  (Read  v.  Morpeth,  Cro.  Eliz. 
321  ;  Moore,  284;  2  Rep.  91  b.)  So  where  a  man  seised  in  fee  levied  a 
fine  to  the  use  of  himself  and  his  wife  for  life,  remainder  to  the  use  of  the 
right  heirs  of  the  settlor,  the  ultimate  limitation  did  not  create  a  remainder, 
but  the  interest  undisposed  of  remained  in  tbe  grantor  as  part  of  the  rever- 
sion, as  if  that  limitation  had  been  omitted.  Bingham*s  case,  2  Rep.  91.) . 
This  doctrine  is  exemplified  by  the  case  of  The  Marquis  qf  Cholmondeley  v.  I X 
Clinton  (2  Mer.  173  ;  S,a,2h,8i  Aid.  625 ;  2  Jac.  &  Walk.  1 ;  1  Dow,  N.  S.  > 
299;  4  Bligh,  N.  S.  1),  where  the  Earl  of  Orford,  in  a  conveyance  to  uses, 
reciting  that  he  was  desirous  that  certain  estates  derived  firom  his  mother's 
family  should  remain  in  the  family  and  blood  of  Samuel  Rolle,  his  maternal 
grand&ther,  in  consideration  of  natural  love  and  affection  to  his  relations,  the 
heirs  of  S.  Rolle,  and  to  the  intent  that  the  said  estates  might  continue  in 
the  femily  and  blood  of  his  late  mother,  on  the  side  of  her  father,  settled  them 
to  the  use  of  himself  for  life,  remainder  to  the  heirs  of  his  body,  for  default 
of  such  issue  as  he  should  appoint,  and  for  default  of  appointment  to  the 
use  of  thert^r^^  lieirs  of  S.  Rolle;  and  at  the  time  of  the  settlement,  the 
Earl  of  Orford  was  himself  the  right  heir  of  S.  Rolle :  it  was  held,  that  this 
ultimate  limitation  did  not  give  an  estate  by  purchase  to  the  heir  of  S.  Rolle, 
but  that  the  estate,  on  the  death  of  the  settlor  without  issue,  descended  on 
bis  heirs  general.     (See  Locke  v.  Southwood,  I  My.  &  Cr.  41 1.) 

If  a  man,  seised  as  heir  on  his  mother's  side,  made  a  feoffment  in  fee  to  Alteration  of  line 
tbe  use  of  himself  and  his  heirs,  the  use,  being  a  thing  in  confidence,  would  of  detoent. 
have  followed  the  nature  of  the  lands,  and  would  have  descended  to  the 
heir  on  the  part  of  the  mother.  (Co.  Litt.  13  a;  Godbold  v.  Freestone,  3 
Lev.  406.)  And  it  was  the  same  if  the  limitation  had  been  by  fine  and 
recovery ;  it  was  still  the  ancient  use ;  and  there  was  no  difference  whether 
upon  the  conveyance  of  an  estate  any  part  of  the  use  resulted  by  implica- 
tion of  law,  or  whether  it  was  reserved  by  express  declaration  to  the  party 
from  whom  the  estate  moved.  (Abbot  v.  Burton,  Salk.  590.  See  Stringer  v. 
New,  9  Mod.  363.)  But  that  rule  held  only  where  lands  came  by  descent, 
and  not  where  a  person  took  by  purchase.  But  as  by  a  common  recovery 
suffered  of  an  estate  tail,  the  recoveror  acquired  an  absolute  estate  in  fee 
fimple,  derived  out  of  the  estate  tail ;  if  a  tenant  in  tail  by  purchase  under  a 
marriage  settlement,  made  by  his  ancestor  ex  parte  maternd,  with  the  re- 
version in  fee  by  descent  e*  parte  materna,  suffered  a  common  recovery  to 
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3^4  Will,  4y    the  use  of  himself  in  fee,  such  estate  would  have  descended  to  his  heirs 
c.  106,  «.  8.       general  ex  parte  patemd;  for  the  recovery  did  not  let  in  the  reversion  in  fee, 

but  a  new  esute  was  thereby  acquired  by  purchase,  totally  different  from  the 

old  estate.  {Martin  t.  Strachan^  Str.  1179,  Nolan's  ed. ;  S.  C,  Willes,  Rep. 
444;  1  Wils.  m\  6  Br.  P.  C.  319;  6  Term  Rep.  104.)  The  last  rule  was 
held  to  be  applicable  to  copyholds.  {Roe  d.  Crow  ▼.  Baldwin,  5  Term 
Rep.  104.)  But  if  a  tenant  in  tail  by  purchase,  with  the  reversion  in 
fee  ex  parte  matemA,  levied  a  fine,  the  land  descended  to  bis  maternal  heirs ; 
{Simmonds  v.  Cndmore^  Salk.  338;  1  Show.  370;)  for  the  tenant  in  tail,  by 
levying  a  fine,  acquired  a  base  fee,  which  mergred  in  the  reversion,  of  which 
the  tenant  was  seised  ex  parte  matemS,  and  descended  in  the  same  line. 
One  of  two  parceners  aliened  his  moiety  in  fee,  whereby  the  alienee  and  the 
remaining  parcener  became  tenants  in  common;  afterwards,  by  deed  of 
partition  between  the  alienee  and  the  remaining  parcener,  the  land  was 
divided  by  metes  and  bounds,  and  each  of  them  took  a  moiety  in  severalty. 
The  question  was,  whether  by  that  deed  the  parcener  took  anything  at 
purchaser,  so  as  to  break  the  descent  ex  parte  matemd  and  to  let  in  the  heir 
ex  parte  patemd,  on  the  death  of  the  parcener.  It  was  admitted,  that  if  the 
deed  of  partition  had  been  between  the  parceners  themselves,  the  descent 
would  not  be  broken.  (Com.  Dig.  Parcener,  C.  15.)  It  was  held,  that  the 
hne  of  descent  through  the  second  parcener  was  not  broken  by  the  convey, 
ance,  but  that  his  moiety  passed  to  the  heirs  ex  parte  maiemd,  (Deed, 
CroithwaiU  v.  Dixon,  5  Ad.  &  Ell.  834;  1  Nev.  flr  P.  255.) 

A  devise  of  all  the  testator's  residuary  real  estate  to  trustees  in  fee  upon 
trust  to  pay  the  rents  to  A.  for  life,  and  after  his  death  upon  trust  to  convey 
the  same  residuary  real  estate  to  such  person  as  should  answer  the  descrip- 
tion of  the  testator's  heir  at  law,  breaks  the  descent  of  the  real  esute  which 
had  descended  to  the  testator  ex  parte  matemA,  and  vests  it  in  his  heir  at 
law  according  to  the  common  law  as  equitable  devisee. 

Wood,  V.  C,  said,  **  the  whole  estate  is  devised  away  from  the  heir  at  law, 
and  the  trustees  are  left  to  deal  with  the  legal  fee  simple,  and  to  convey  it 
to  such  person  as  should  answer  the  description  of  the  testator's  heir  at  Uw. 
The  expression  '  heir  at  law'  is  somewhat  strong,  but  independently  of  that, 
the  fact  of  the  testator  having  divested  the  inheritable  quality  of  the  estate 
by  breaking  the  descent  entirely  and  giving  the  estate  to  the  trustees,  and 
leaving  them  to  find  out  the  heir,  has  put  them  under  an  obligation  to  look 
upon  the  heir  as  a  persona  detignata,  and  they  cannot  regard  the  inheritable 
quality  of  the  estate,  but  they  must  find  out  the  person  who  answers  the 
description  of  heir  at  law  of  the  testator.  I  thiuK  that  there  is  not  any 
authority  precisely  in  point,  but  the  principle  must  be,  that  when  once  the 
descent  is  broken  by  a  devise  of  the  whole  fee  simple  to  trustees  upon  trust 
to  convey  it  to  the  testator's  heir,  they  are  bound  to  convey  it  to  the  person 
who  is  heir  of  the  testator  according  to  the  common  law."  {Dams  v.  Kirk,  2 
Kay  &  J.  391,  see  pp.  393,  394.) 

Where  a  man  has  an  equitable  estate  ex  parte  patema  or  ex  parte  matemd, 
and  afterwards,  by  descent  or  otherwise,  acquires  the  legal  estate,  the 
equitable  estate  will  merge  in  the  legal,  and  the  descent  will  be  according 
to  the  legal  title.  {Goodright  v.  Wells,  Dougl.  771,  2nd  ed. ;  Wade  v.  Fagei, 
1  Br.  C.  C.  363 ;  Selby  v.  Alston,  3  Ves.  339;  Lyster  v.  Mahony,  1  Drury  & 
AVarren,  248 ;  and  see  Goodright  v.  Searle,  2  Wils.  29 ;  Goodtitle  v.  White,  1 
New  Rep.  388;  15  East,  174;  3  Prest.  Conv.  325,  340.) 

But  where  an  infant  died  seised  of  an  equitable  esute  which  had  de- 
scended ex  parte  matemd,  his  incapacity  to  call  for  a  conveyance  of  the 
legal  esUte,  (by  which  the  course  of  the  descent  might  have  been  broken,) 
was  held  not  a  sufficient  reason  to  induce  the  court  to  consider  the  case  as 
if  such  a  conveyance  had  actually  been  made ;  it  not  being,  according  to  the 
terms  of  the  trust,  any  part  of  the  express  duty  of  the  trustees  to  execute 
such  a  conveyance.    {Langley  v.  Sneyd,  1  Sim.  &  Stu.  45.) 
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8^4  WilL  4, 

Limitation  to  Heirs  as  Purchasers.  c.  io6,  t.  4. 

4.  When  any  person  shall  have  acquired  any  land  by  pur-  Where  hei™  uke 


When  any  person  shall  have  acquired  any  land  by  pi 
B  under  a  limitation  to  the  heirs  or  to  the  heirs  of  1 


by  purchase 


chase  under  a  limitation  to  the  heirs  or  to  the  heirs  of  the  under  iimitauons 
body  of  any  of  his  ancestors,  contained  in  an  assurance  executed  J®  »^  *>«i"  «' 
after  the  said  thirty-first  day  of  December,  one  thousand  eight  thJiJSTJSui' de- 
hundred  and  thirty-three,  or  under  a  limitation  to  the  heirs  or  to  JS^JJJtw  haJSeen 
the  heirs  of  the  body  of  any  of  his  ancestors,  or  under  any  limi-  the  purchaser, 
tation  having  the  same  effect,  contained  in  a  will  of  any  testator 
who  shall  depart  this  life  after  the  said  thirty-first  day  of  De- 
cember, one  thousand  eight  hundred  and  thirty-three,  then  and 
in  any  of  such  cases  such  land  shall  descend,  and  the  descent 
thereof  shall  be  traced  as  if  the  ancestor  named  in  such  limitation 
had  been  the  purchaser  of  such  land  (/). 

(/)  When  the  words  *'  heirs  male  of  the  hody,"  &c.,  operate  as  words  of 
purchase,  that  is,  when  they  do  not  attach  in  the  ancestor,  but  vest  in  the 
person  answering  the  description  of  such  special  heir,  they  appear  to  have 
a  sort  of  equivocal  or  mixed  effect  For  though  they  give  the  estates  to  the 
special  heir  originally,  and  not  through  or  irom  his  ancestor,  yet  the  estate 
which  he  so  takes  has  such  a  reference  to  the  ancestor,  as  to  pursue  the 
.  same  course  of  succession,  in  the  same  extent  of  duration  or  continuance 
through  the  same  persons,  as  if  it  had  attached  in  and  descended  from  the 
ancestor.  (Feame,  Cont  Rem.  80.)  Thus,  under  a  limiution  to  the  heirs 
male  of  the  body  of  B.  (where  no  estate  is  in  or  given  to  B.  himself),  though 
it  originally  attaches  in  his  heir  male  under  that  special  description,  and  so 
for  operates  as  words  of  purchase,  yet  it  not  only  gives  such  heir  an  estate 
in  tail  male,  without  any  express  words  of  limitation  to  the  heirs  male  of  his 
own  body,  but  such  an  estate  tail  as  will,  on  failure  of  his  issue  male,  go  in 
succession  to  the  other  heirs  male  of  the  body  of  B.  in  the  same  course  as 
if  the  estate  tail  had  descended  from  B.  himself.  {MandevilU**  easet  Co. 
Litt.  26.  See  Vemm  v.  Wright,  ^  J ur,,  N.  S.  1118;  2  Drew.  489;  Southeoi 
Y.Stowell,  1  Mod.  226,  287;  2  Mod.  207,  211;  Willi  y.  Palmer,  5  Burr. 
2616;  S.  C  2  BL  R.  687:  WrighUonv.  Macauley,  14  Mees.  &  W.  214; 
Winter  ▼.  Perrott,  9  CL  &  Fin.  606.) 


Brothers  and  Sisters. 
5.  No  brother  or  sister  shall  be  considered  to  inherit  imme-  Brothers,  &c. 
diately  from  his  or  her  brother  or  sister,  but  every  descent  from  ^Whrough 
a  brother  or  sister  shall  be  traced  through  the  parent  (g).  their  parent. 

(g)  Before  this  act  the  descent  between  brothers  and  sisters  was  con- 
sidered as  immediate;  and  in  making  out  their  title  to  each  other,  the  common 
father  need  not  have  been  named,  although  living,  but  the  descent  between 
them  was  exactly  the  same  as  if  he  had  been  dead.  (Watk.  Desc.  Ill,  n.; 
H.  Chitty  on  Desc  64,  854;  Collingwood  v.  Pace,  1  Ventr.  418  ;  Bridg.  by 
Bann.  410.) 


Lineal  Ancestors  admitted. 
6.  Every  lineal  ancestor  shall  be  capable  of  being  heir  to  ^^n9§i  «J<^«|<w 
any  of  his  issue ;  and  in  every  case  where  there  shall  be  no  ^fennce  to  coi 
issue  of  the  purchaser^  his  nearest  lineal  ancestor  shall  be  his   i^Sinff"**"* 
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8^4  Will  4,  heir  in  preference  to  any  ]>er8on  "who  would  have  been  entitled 
c.  106,  J.  6.  to  inherit,  either  by  tracing  his  descent  through  such  lineal  an- 
cestor,  or  in  consequence  of  there  being  no  descendant  of  such 
lineal  ancestor,  so  that  the  father  shall  be  preferred  to  a  brother 
or  sister,  and  a  more  remote  lineal  ancestor  to  any  of  his  issue, 
other  than  a  nearer  lineal  ancestor  or  his  issue  {h). 

(h)  A  son  legitimate  in  Scotland  by  the  subsequent  marriage  of  his  parents, 
both  natives  of  and  domiciled  and  married  in  Scotland,  died  intestate  as  to 
lands  in  Bngland  of  which  he  was  seised  in  fee  and  without  issue :  it  was 
held  that  the  father  did  not  inherit  under  this  section.  {Re  Dtrn's  Estate, 
4  Drew.  194.) 

Under  this  section,  if  a  son  purchase  an  estate  and  die  without  issue, 
leaving  a  father,  brothers  and  sisters,  the  brothers  and  sisters  will  now  be 
postponed  to  the  father.  (First  Real  Prop.  Rep.  12.  See  Sugd.  Y.  &  P. 
Uthed.) 
Old  nile  exclQd-  It  was  an  old  maxim  of  law,  that  an  inheritance  might  lineally  descend 
ing^the  aMmiding  ^^^^  n^^  ascend.  (8  Rep.  40  a.)  The  parent,  therefore,  could  never  take 
immediately  by  descent  from  the  child,  but  the  land  would  rather  have 
escheated.  (Cowper  v.  Cowper,  2  P.  Wms.  666.)  Though  a  father  or 
mother  could  not  inherit  as  such  from  their  child  who  died  without  issue, 
or  brother  or  sister,  yet  a  father  or  mother  before  this  act  might  have  in- 
herited as  cousin  to  their  child ;  as  where  a  son  died  seised  in  fee  of  land 
without  issue,  brother  or  sister,  but  learing  two  cousins  his  heirs  at  law,  one 
of  whom  was  his  own  mother,  it  was  held,  that  she  might  take  as  heir  to  her 
son  in  the  capacity  of  his  cousin.  (Eastwood  v.  Fineke,  2  P.  Wms.  618.) 
So  if  a  son  purchased  lands  and  died  without  issue,  his  uncle  would  have 
had  the  land  as  heir,  and  not  the  father,  though  the  father  was  nearer  of 
blood;  (Litt.  s.  8;)  but  if  in  that  case  the  uncle  acquired  actual  seisin  and 
died  without  issue,  while  the  father  was  alive,  the  latter  might  then  by  Uiat 
circuity  have  had  the  land  as  heir  to  the  uncle,  though  not  as  heir  to  the  son, 
because  he  came  to  the  land  by  collateral  descent,  and  not  by  lineal  ascent. 
(Craig,  de  Jur.  Feud.  234 ;  Wrights  Ten.  1812,  n.  (z,)0  So  the  fiither  might 
have  taken  by  purchase  as  the  nearest  of  blood  to  his  son,  as  if  a  lease  were 
made  to  the  son  for  life  with  remainder  to  his  next  of  blood  in  fee,  the 
father  was  capable  of  taking  such  remainder  by  purchase,  though  he  could 
not  have  Uken  it  by  descent  from  his  son.    (Co.  Xitt  10  b ;  8  Rep.  40  a.) 


Male  Line. 

The  male  line  to  7.  And  be  it  further  enacted  and  declared,  that  none  of  the 
e  pre  erred.  maternal  ancestors  of  the  person  from  ¥^hom  the  descent  is  to  be 
traced,  nor  any  of  their  descendants,  shall  be  capable  of  inheriting 
until  all  his  paternal  ancestors  and  their  descendants  shall  have 
failed ;  and  also  that  no  female  paternal  ancestor  of  such  person, 
nor  any  of  her  descendants,  shall  be  capable  of  inheritin&r  until 
all  his  male  paternal  ancestors  and  their  descendants  shall  have 
failed  -,  and  tnat  no  female  maternal  ancestor  of  such  person, 
nor  any  of  her  descendants,  shall  be  capable  of  inheriting  until 
all  his  male  maternal  ancestors  and  their  descendants  shafi  have 
failed. 
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8  <f  4  Win,  4, 
Mother  op  Male  Paternal  Ancestor.  c,  io6,  *.  8. 


8.  And  be  it  further  enacted  and  declared,  that  where  there  The  mother  of 
shall  be  a  failure  of  male  paternal  ancestora  of  the  person  from  SSwtoMo'b?**^* 
whom  the  descent  is  to  be  traced,  and  their  descendants,  the  preferred  to  the 
mother  of  his  more  remote  male  paternal  ancestor,  or  her  de-  wmotenuio***" 
scendants,  shall  be  the  heir  or  heirs  of  such  person,  in  pre-  uicettor. 
ference  to  the  mother  of  a  less  remote  male  paternal  ancestor, 
or  her  descendants ;  and  where  there  shall  be  a  failure  of  male 
paternal  ancestors  of  such  person  and  tbeir  descendants,  the 
mother  of  his  more  remote  male  maternal  ancestor,  and  her  de- 
scendants, shall  be  the  heir  or  heirs  of  such  person,  in  preference 
to  the  mother  of  a  less  remote  male  maternal  ancestor^  and  her 
descendants  (t). 

(i)  This  statute  has  declared  the  law  to  be  in  accordance  with  the  position 
laid  down  by  Mr.  J.  Blackstone,  2  Comm.  238.  We  hold  the  law  to  have 
established  that  where  the  consanguinity  has  to  be  made  out  on  the  paternal 
side  of  the  ancestors  of  the  party,  the  more  remote  branch  must  be  ex- 
hausted before  recourse  is  had  to  the  less  remote.  The  point,  though  for- 
merly much  doubted,  has  been  considered  settled  ever  since  the  time  of  Sir 
W.  Blackstone.  (Per  Tindalj  C.  J.,  in  Davies^  dem.,  Lowtides,  ten.,  7  Scott, 
66  \  5  Bing.  N.  C.  169.)  It  was  decided,  that  where  a  person  seised  of  an 
estate  ex  parte  maternd  died  without  issue,  the  descendants  of  his  maternal 
grandfather  roust  all  be  extinct  before  any  descendant  of  a  remoter  maternal 
ancestor  could  inherit,  however  nearly  related  to  the  propositus  ex  parte  ma* 
tema,  (Hawkins  v.  Shewen,  1  Sim.  &  Stu.  2^7.  See  Hale's  Hist.  C.  L.  by 
Runn.  2nd  vol.  120.) 

Where  the  title  which  was  made  out  was  one  said  to  be  derived  from  the 
heir  ex  parte  maternd  to  the  mother  of  the  person  last  seised,  it  appeared 
that  certain  issues  had  been  tried  in  which  the  jury  had  found  that  the  heir 
had  no  heirs  ex  parte  patemd,  and  that  the  person  under  whom  the  defendant 
claimed  was  his  heir  at  law  ex  parte  maternd^  and  it  further  appeared  that 
statutory  declarations  had  been  made  to  the  effect  that  the  party  last  seised 
bad  been  heard  to  say  that  he  never  had  any  heirs  on  his  father's  side.  The 
majority  of  the  court  was  of  opinion  that  the  title  by  heirship  was  the 
weakest  possible  title  of  that  description,  that  as  the  issues  so  found  by  the 
jury  were  tried  between  two  heirs  ex  parte  maternd^  both  of  them  had  an 
interest  in  keeping  out  of  the  view  of  the  jury  any  heir  ex  parte  patemd  who 
might  exist,  and  that  the  statement  of  the  person  last  seised  that  he  had  no 
heirs  on  his  father's  side  was  entitled  to  very  little  weight,  as  the  expression 
is  ambiguous,  for  it  ma^  mean  either  that  he  had  no  heirs  of  the  same  name 
on  his  father's  side,  or  it  may  mean  and  indeed  could  not  well  seem  to  mean 
more  than  that  there  were  no  heirs  on  his  father's  side  with  whom  he  was 
acquainted,  or  that  he  was  not  aware  that  any  such  heir  existed.  It  cer- 
tainly could  not  mean  that  he  had  no  heirs  at  all  on  his  own,  his  grand- 
mother's, or  his  great  grandmother's  side.    (Jeakes  v.  White,  6  Exch.  880.) 


Admission  of  Half  Blood. 

9.  Any  person  related  to  the  person  from  whom  the  descent  5?tJJ^'a*^*Se 
is  to  be  traced  by  the  half  blood  shall  be  capable  of  being  his  «^^r,*toinhet 
heir ;  and  the  place  in  which  any  such  relation  by  the  half  wo^/JfellJmJ 
blood  shall  stand  in  the  order  of  inheritance,  so  as  to  be  entitled  degree;  if  on  the 
to  inherit,  shall  be  next  after  any  relation  in  the  same  degree  of  J^esfw/Ste?** 

S.  H  H  her. 
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3^4  Wilt,  4,  the  whole  hlood,  and  his  issue,  where  the  common  ancestor  shall 
c.  106,  t.  9>  \^  ^  male,  and  next  after  the  common  ancestor  where  such  com- 
mon ancestor  shall  be  a  female,  so  that  the  brother  of  the  half 
blood  on  the  part  of  the  father  shall  inherit  next  after  the  sisters 
of  the  whole  blood  on  the  part  of  the  father  and  their  issue,  and 
the  brother  of  the  half  blood  on  the  part  of  the  mother  shall  in- 
herit next  after  the  mother  (A). 
Exceptions  to  the  {k)  The  old  rule  of  law,  which  excluded  the  half  blood  from  taking  by 
th'*h2f  Wflo^  descent,  was  subject  to  some  exceptions  and  qualifications,  to  which  it  will 
e  Diooa.  ^  proper  to  advert.  As.  the  descent  from  the  parent  to  daughters  was  «». 
mediate,  daughters  by  diflferent  venters  might  have  inherited  together  as  one 
heir  to  their  common  parent,  although  they  could  not  inherit  to  each  other. 
(Harg.  Co.  Litt.  14  a,  n.  (5).)  Thus,  Lord  Hale  says,  all  the  daughters, 
whether  by  the  same  or  divers  venters,  do  inherit  together  to  the  fisther. 
(Hale*s  C.  L.  c.  11.)  Therefore,  if  A.  marries  B.,  who  dies  leaving  issue  a 
daughter,  and  A.  afterwards  has  issue  one  or  more  daughters  by  C.  his 
second  wife,  and  dies;  all  these  daughters  shall  take  his  estate  in  equal 
shares  as  coparceners.  So  all  the  daughters  by  different  wives  succeed  to 
the  inheritance  of  which  their  father  was  either  seised  in  his  own  right,  or 
to  which  their  father  would  have  been  heir  had  he  survived  the  person  last 
seised.  And  the  daughters  bv  several  husbands  succeed  in  the  same 
manner  to  the  inheritance  of  their  mother.  (See  Watk.  on  Desc.  159,  n. 
(b) ;  H.  Chitty  on  Desc  78, 79.)  So,  also,  in  the  case  of  ettate*  tail,  the  half 
blood  coming  within  the  description  of  the  entail  might  inherit  as  effectually 
as  the  whole  blood,  for  they  do  not  claim  as  heirs  of  the  person  last  seised, 
but  of  the  original  donee.  (Plowd.  57;  8  Rep.  42;  OoodtitU  v.  Newmaiiy 
S  Wils.  526.)  In  titles  qf  honour,  also,  half  blood  is  no  impediment  to  the 
descent;  but  a  title  can  only  be  transmitted  to  those  who  are  descended 
from  the  first  person  ennobled,  or  the  person  who  is  made  the  stock  of  de- 
scent. (Co.  Litt  15  b;  3  Rep.  42  a;  Cruise's  Dig.  tit.  XXVl.  c  3,  si. 
8—11.) 

A  brother  or  sister  of  the  half  blood  is  entitled  to  share  personal  estate 
equally  with  one  of  the  whole  blood,  inasmuch  as  they  are  both  equally  near 
of  kin  to  the  intestate.    (Wros.  Executors,  916,  929.) 

By  Stat.  1  Jac.  2,  c.  17,  s.  7,  it  is  provided,  "that  if  after  the  death  of  a 
father,  any  of  his  children  shall  die  intestate  without  wife  or  children,  in  the 
lifetime  of  the  mother,  every  brother  and  sister,  and  the  representatives  of 
them,  shall  have  an  equal  share  with  her."  Under  that  act,  the  brothers 
and  sisters  of  the  half  blood  of  an  intestate  are  equally  entitled  with  brothers 
and  sisters  of  the  whole  blood  to  share  with  their  mother,  after  the  death  of 
the  intestate  father,  in  the  personal  property  of  the  intestate  dying  without 
wife  or  children.  {Jeseopp  v.  Watson,  1  Mylue  &  Keen,  665.)  So  a 
posthumous  brother  of  the  half  blood  will  take,  under  the  Statute  of  Distri- 
bution,  a  share  of  the  intestate  brother's  personal  estate.  (Bumet  v.  Mourn, 
1  Ves.8en.  156.) 

According  to  the  custom  of  descent  in  the  manor  of  Taunton  Deane,  a 
surviving  sister  is  not  entitled  to  inherit  in  preference  to  a  son  of  a  de- 
ceased brother's  son.     {Locke  v.  Colman,  2  My.  &  Cr.  635. 

If  a  man  takes  through  his  father  by  devise,  which  is  now  made  to  invest 
him  with  the  character  of  purchaser  (sect.  3),  the  estate  on  his  death,  intes- 
tate and  without  issue,  will  go  to  his  sisters  of  the  whole  blood,  in  exclusion 
of  the  brothers  of  the  half  blood,  and  so  in  the  ascending  scale  to  his  aunt 
of  the  whole  blood,  in  preference  to  his  uncle  of  the  half  blood ;  whereas,  if 
the  estate  had  descended  to  him  from  his  father,  who  was  the  purchaser 
(which,  but  for  this  statute,  it  would  have  done,  although  devised  to  him), 
the  brother  of  the  half  blood  would,  under  the  act,  have  been  preferred  to 
the  sisters  of  the  whole  blood,  whilst  the  father's  sisters  of  the  whole  blood 
would  have  taken  before  his  brother  of  the  half  blood.  (Sugd.  V.  &  P.  555, 
556,  llthedit.) 
SeUlD  of  sacei-  Before  the  above  act,  a  man,  in  order  to  qualify  himself  to  take  by 

tor.  descent,  must  bave  shown  that  he  was  heir  of  the  person  last  seised  of  th« 
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actual  freehold  and  inheritance.    (Co.  Litt  11  b,  15  d;  3  Bos.  &  P.  648;    S  4-  4  Will.  4, 
Jenkins  ▼.  Pritchard,  2  Wils.  4t>.)    Thus,  if  A.  dies,  leaving  a  son  and      e,  106,  s,  9. 

daughter  by  one  venter,  and  a  son  by  another,  and  the  son  by  the  first  

venter  becomes  actually  seised  and  dies,  his  sister  shall  be  heir  to  him ;  but 
if  he  had  died  without  having  acquired  the  seisin,  the  son  by  the  second 
venter  would  have  taken  as  immediate  heir  of  his  father,  to  the  exclusion  of 
the  sister.  (Co.  Litt.  15  ;  Sir  W.  Jones,  561.)  The  entry  of  the  heir  upon 
any  part  of  the  estate  will  give  him  actual  seisin  of  all  the  lands  in  the 
same  county.  But  where  the  lands  lie  in  different  counties,  there  must  be 
an  entry  in  each.  The  entry  of  the  heir,  in  order  to  acquire  seisin,  is  only 
necessary  where  the  lands  are  in  the  actual  occupation  of  the  ancestor  at 
the  time  of  his  death.  For  if  the  lands  are  held  under  a  lease  for  yearSf  and 
the  lessee  has  entered  under  the  lease,  the  heir  will  be  considered  as  having 
actual  seisin,  before  entry  or  receipt  of  rent,  because  the  possession  of  the 
lessee  is  bis  possession.  (Co.  Litt.  15  a  ;  3  Wils.  521  ;  7  T.  R.  398,  399  ; 
Id,  213.  See  Bushby  v.  Dixon,  3  B.  &  C.  304.)  But  vthere  freehold  leases 
are  outstanding,  the  elder  brother  must  obtain  possession  by  the  receipt  of 
rent  or  other  acknowledgment  in  order  to  acquire  seisin,  for  otherwise  the 
descent  would  have  been  to  the  younger  brother  of  the  half  blood,  in  pre- 
ference to  the  sister  of  the  whole  blood.  (8  T.  R.  211 ;  7  T.  R.  886;  Co.  Litt. 
15  a ;  Jenk.  242.)  Where  A.  died,  leaving  two  infant  daughters  by  different 
venters:  it  was  held,  that  an  entry  by. the  mother  of  the  youngest  daughter 
as  her  guardian  in  socage,  constituted  a  sufficient  seisin  in  the  eldest  infant 
daughter  to  carry  the  descent  of  her  moiety  on  her  death  to  her  heirs,  the 
possession  of  one  parcener  being  the  possession  of  the  other,  so  as  to  create 
a  seisin  in  the  other,  and  carry  her  share  and  descent  to  her  heirs.  (Doe  v. 
Keen,  7  T.  R.  386.) 

We  have  already  seen,  that  by  stat  3  &  4  Will.  4,  c.  27,  s.  12  (ante,  p. 
191),  the  possession  of  one  coparcener  is  not  to  be  that  of  the  other,  which 
it  is  presumed  will  be  applicable  to  cases  of  descent. 

In  CufuUngltam  v.  Moody,  1  Ves.  sen.  174,  where  the  limitation  was  to 
husband  and  wife  for  their  joint  lives,  remainder  to  the  children  of  the  mar- 
riage in  tail,  and  for  default  of  such  issue  to  the  right  heir  of  the  husband 
in  fee ;  the  husband  had  one  daughter  of  the  marriage  mentioned  in  the 
settlement,  and  another  daughter  of  a  second  marriage;  and  upon  the  death 
of  the  first  daughter  without  issue,  the  question  was,  whether  her  sister  of 
the  half  blood  was  entitled  to  the  reversion  in  fee.  Lord  Hardwicke  held, 
that  as  the  reversion  which  descended  upon  the  eldest  sister  was  never 
clothed  with  possession,  it  was  governed  by  the  rule  potsessiofratris  defeodo 
Hmplici  faeif  tororem  esse  fueredem,  and  would  descend  to  the  sister  of  the 
half  blood.  Where  a  testator  devised  all  his  lands  to  S.  A.  (his  son  b^  his 
first  wife^  when  he  should  come  to  the  age  of  twenty-one  years,  but  if  he 
should  die  before  twenty-one  years,  and  D.  A.  (the  testator's  daughter  by 
his  second  wife)  should  be  then  living,  he  gave  the  same  to  her  when  she 
should  attain  twenty-one  years.  The  testator  died,  and  then  S.  A.  died 
under  age  and  without  issue.  It  was  held,  that  on  the  death  of  S.  A.  the 
inheritance  vested  in  D.  A.,  his  sister  of  the  half  blood,  in  preference  to  his 
uncle  of  the  whole  blood,  because  S.  A.  did  not  die  seised  of  such  an  estate 
in  fee  as  would  descend  upon  his  heir  of  the  whole  blood,  but  only  of  an 
estate  expectant  upon  the  life  estate  of  his  sister.  ( Doe  d.  Andrew  v. 
Button,  3  Bos.  &  P.  643.)  See  Goodtitle  d.  Vincent  v.  White,  15  East,  174; 
Ooodlitle  d.  Castle  v.  White,  2  Bos.  &  P.  N.  R.  388.)  And  where  a  post- 
humous  son  was  born,  and  bis  mother  was  in  possession  of  the  lands 
whereof  his  father  died  seised,  she  became  his  guardian  in  socage ;  and 
the  infant  son  having  died  very  young,  was  considered  to  be  actually  seised 
of  the  inheritance,  so  as  to  exclude  his  sisters  of  the  half  blood.  Goodtitle 
d.  Newman  v.  Newman,  3  Wils.  516.)  But  if  a  man  purchased  a  reversion 
expectant  upon  a  freehold,  it  will  descend  to  his  heir,  though  it  has  never 
come  into  possession.    (Harg.  Co.  Litt.  14  a,  n.  6 ;  3  Bos.  &  P.  648,  650.) 

Wc  have  already  seen  (ante,  p.  448),  that  this  act  applies  to  descendible 
freeholds,  the  descent  of  which  to  heirs  was  before  governed  by  the  same 
rules  as  prevailed  in  cases  of  estates  of  inheritance.  (Gravenor  v.  Brooke, 
Poph«  82.)    The  rule  of  posstssio/ratris  applied  to  estates  pttr  autre  vie,  the 
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3  4^  4  WilL  4,    receipt  of  the  rent  of  lands  held  for  lives  by  the  step-mother  of  an  infant  is 
c.  106, «.  9.       a  sufficient  seisin  to  entitle  his  sisters  of  the  whole  blood  in  exclusion  of 

a  brother  of  tlie  half  blood.     {Long  d.  Macartney  v.  Mytes,  Fox  &  Smith, 

Ir.  Rep.  1.)  And  the  rule  was  applicable  to  copyholds.  (4  Rep.  21.) 
Where  the  guardian  of  an  infant  entitled  to  a  descendible  freehold  for  lives 
ex  parte  matemd  renewed  the  lease  on  the  death  of  a  life :  it  was  held,  that 
the  new  lease,  being  considered  as  a  new  acquisition,  would  descend  to  the 
heirs  ex  parte  paterna.    {Pierson  v.  Shore,  1  Atk.  480.) 

The  above  instances  will  show  the  necessity,  in  cases  not  within  the  new 
rules  of  descent,  of  inquiring  on  the  investigation  of  titles,  where  any 
children  of  the  half  blood  have  been  passed  over  in  a  pedigree  in  favour  of 
the  collateral  relations  of  children  of  the  whole  blood,  whether  the  latter  were 
actually  seised,  and  of  requiring  evidence  of  such  actual  seisin.  So,  on  the 
other  hand,  where  children  of  the  half  blood  have  been  admitted,  some 
evidence  should  appear  to  show  the  failure  of  the  issue  of  the  whole  blood 
without  having  acquired  any  seisin. 


After  the  destb  of 
a  person  at- 
tainted, hit  de- 
scendants may 
inherit. 


The  elTect  of  at- 
tainder. 


Attainted  Blood. 

10.  That  when  the  person  from  whom  the  descent  of  any 
land  is  to  be  traced  shall  have  had  any  relation  who,  having 
been  attainted,  shall  have  died  before  such  descent  shall  have 
taken  place,  then  such  attainder  sliall  not  prevent  any  person 
from  inheriting  such  land  who  would  have  been  capable  of  in- 
heriting the  same,  by  tracincr  his  descent  through  such  relation, 
if  he  had  not  been  attainted,  unless  such  land  shall  have  es- 
cheated in  consequence  of  such  attainder  before  the  first  day  of 
January,  one  thousand  eight  hundred  and  thirty-four  (/). 

(I)  Persons  attainted  of  high  treason  or  felony  were  incapable  of  inherit- 
ing lands  or  of  transmitting  them  by  descent  to  their  posterity.  (Co.  LitL 
8  a,  391  b ;  Cro.  Car.  566.)  Another  consequence  of  such  an  attainder  was 
the  corruption  and  extinction  of  all  hereditary  blood  in  the  person  attainted, 
by  which  he  was  rendered  not  only  incapable  of  himself  inheriting  or  of 
transmitting  his  own  property  by  heirship,  but  he  also  obstructed  the 
descent  of  lands  to  his  posterity,  in  all  cases  where  they  were  obliged  to 
derive  their  title  through  him  from  any  remote  ancestor;  and  therefore  a 
general  heir  could  not  derive  a  title  through  an  attainted  person  where 
there  was  corruption  of  blood.  (11  Rep.  1  b  ;  Co.  Litt.  391  b ;  see  Yorke's 
Law  of  Forfeiture,  72,  4th  ed.;  2  Blac.  Com.  251  ;  4  lb.  388;  Bl.  Con- 
siderations on  the  Law  of  Forfeiture  for  High  Treason ;  Bac.  Abr.  For- 
feiture; Burn's  J.  Forfeiture.)  But  where  the  party  attainted  need  not  be 
mentioned  in  the  pedigree,  as  between  two  sons  of  an  attainted  father,  there 
was  nothing  to  hinder  one  brother  from  inheriting  to  the  other,  since  the 
descent  was  immediate,  as  he  could  make  himself  heir  to  the  person  last 
seised,  without  mentioning  the  father.  (1  Ventr.  413;  Yorke*s  Law  of 
Forfeiture,  83,  4th  ed.) 

According  to  the  undoubted  law  of  this  country,  freeholds  of  inheritance, 
which  at  the  time  of  the  death  of  afelo  de  se  belonged  to  him,  do  not  escheat 
to  the  crown,  but  pass  to  his  heir  at  law.  ( Norris  v.  Chambers,  29  Beav. 
258 ;  3  Co.  Inst  55  ;  2  Bl.  Com.  386 ;  2  Bac.  Abr.  tit.  Felo  de  se  ;  4  Vin. 
Abr.  268,  tit  Blood  corrupted,  A.,  pi.  2 ;  Haley  v.  Petit,  Plowd.  253,  261 ; 
7  Jur.,  N.  S.  689.) 

There  was  a  material  difference  between  the  case  of  a  fee  tail  and  a  fee 
simple,  which  was,  that  notwithstanding  the  forfeiture  of  lands  entailed  by 
an  attainder,  yet  the  blood  of  the  attainted  person  was  not  corrupted  so  as 
by  any  consequential  disability  to  affect  the  issue  in  tail.  Therefore,  if  the 
son  of  the  donee  in  tail  was  attainted  of  treason  during  the  life  of  the  father, 
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and  died,  leaving  issue,  and  then  the  father  died,  the  estate  would  descend    8^4  WiiL  4, 
to  the  grandchild  notwithstanding  the  attainder,  for  he  claimed  performam    e.  106,  *.  10. 

rftmi.    {Dowtie't  case,  3  Rep.  9  b;  Yorke's  Law  of  Forfeiture,  81,  82 ;  Br.  

Descent,  pi.  1 ;   Bro.  Forfeiture,  pi  37  ;  Mantell  v.  Mautell,  Cro.  Eliz.  28 1      ' 
Sht^eld  V.  Ratcliffe,  Godb.  305 ;  Hob.  847.) 

If  a  copyholder  be  attainted  of  treason  or  felony,  his  copyhold  is  im- 
mediately forfeited  to  the  lord.  (Hawk.  P.  C.  b.  2,  c.  49,  s.  7.)  But  by 
the  custom  of  some  manors,  the  son  may  inherit  from  his  father,  notwith- 
standing the  attainder  of  the  latter.    (1  Watk.  on  Cop.  326.) 

By  the  statute  54  Geo.  3,  c.  145,  it  is  enacted,  that  no  attainder  for  felony 
after  the  27th  July,  1814,  except  in  cases  of  the  crime  of  high  treason,  or  of 
the  crimes  of  petit  treason  or  murder,  or  of  abetting,  procuring  or  counsel- 
ling the  same,  shall  extend  to  the  disinheriting  of  any  heir,  nor  to  the  pre- 
judice of  the  right  or  title  of  any  person  or  persons  other  than  the  right  or 
title  of  the  offender  or  offenders  during  his,  her  or  their  natural  lives  only, 
and  that  it  shall  be  lawful  for  every  person  or  persons  to  whom  the  right  or 
interest  of  any  lands,  tenements  or  hereditaments  after  the  death  of  any 
such  offender  or  offenders  should  or  might  have  appertained,  if  no  such 
attainder  bad  been,  to  enter  into  the  same.  (See  Hans.  Pari.  Debates,  27th 
vol.  527—538.) 


Commencement  of  Act. 

11.  This  act  shall  not  extend  to  any  descent  which  shall  take  Act  not  to  extend 
place  on  the  death  of  any  person  who  shall  die  before  the  said  beiSe  jSuary, 
first  day  of  January ,  one  thousand  eight  hundred  and  thirty-  ^^*' 

four. 

12.  Where  any  assurance  executed  before  the  said  first  day  Limitations  made 
of  January,  one  thousand  eight  hundred  and  thirty-four,  or  jii?JJry^*i834,  to 
the  will  of  any  person  who  shall  die  before  the  same  first  ^*»«  *»«*"  {**■*?«- 
day  of  January,  one  thousand  ei^ht  hundred  and  thirty-four,  !haiitake  effef c 
shall  contain  any  limitation  or  gift  to  the  heir  or  heirs  of  any  JJ>t"|J^n  ^i**^ 
person,  under  which  the  person  or  pei-sons  answering  the  de- 
scription of  heir  shall  be  entitled  to  an  estate  by  purchase,  then 

the  person  or  persons  who  would  have  answered  such  descrip- 
tion of  heir  if  this  act  had  not  been  made,  shall  become  en- 
titled by  virtue  of  such  limitation  or  gift,  whether  the  person 
named  as  ancestor  shall  or  shall  not  be  living  on  or  after  the 
said  first  day  of  January^  one  thousand  eignt  hundred  and 
thirty-four  (m). 

(m)  Dates  must  be  attended  to ;  for  an  heir  to  take  by  descent  from  a 
person  who  died  before  the  1st  January,  1834,  and  an  heir  to  take  by  pur- 
chase  under  a  deed  executed  before  the  1st  January,  \Sd^,  or  the  will  of  a 
testator  who  died  before  that  day  (whether,  as  to  the  heir  taking  by  pur- 
chase, the  ancestor  was  living  on  or  after  the  same  day  or  not),  must  be 
traced  according  to  the  old  law.    (1  Hayes'  Conv.  320,  5tn  ed.) 
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LEGITIMACY  DECLARATION. 

21  &  22  Vict.  o.  93. 

An  Act  to  enable  Persons  to  establish  Legitimacy  and  the 
Validity  of  Marriages,  and  the  right  to  be  deemed  Natural^ 
bom  Subjects.  [2nd  August,  1858.] 


21  i  22  Viet. 

c.  93,  s.  1. 


AppUeatlon  to 
Court  for  Diroreo 
and  MatrimonUl 
Cauici  for  docla- 
ratlon  of  legiti- 
macy or  validity 
or  invalidity  of 
marriage. 


Whereas  it  is  expedient  to  enable  persons  to  establish  their 
leeitimacy,  and  the  marriage  of  their  parents  and  others  from 
whom  they  ma^  be  descended,  and  also  to  enable  persons  to 
establish  their  right  to  be  deemed  natural-bom  subjects :  Be  it 
therefore  enactea  as  follows : 

1.  Any  natural-born  subject  of  the  Queen,  or  any  per^n 
whose  right  to  be  deemed  a  natural-bom  subject  depends 
wholly  or  in  part  on  his  legitimacy,  or  on  the  validity  of  a 
marriage,  being  domiciled  in  England  or  Ireland,  or  claiming 
any  real  or  personal  estate  situate  in  England,  may  apply  by 
petition  to  the  Court  for  Divorce  and  Matrimonial  Causes  {a\ 
praying  the  court  for  a  decree  declaring  that  the  petitioner  is 
the  legitimate  child  of  his  parents,  and  that  the  marriage  of  his 
father  and  mother,  or  of  his  grandfather  and  grandmother,  was 
a  valid  marriage,  or  for  a  decree  declaring  either  of  the  matters 
aforesaid ;  and  any  such  subject  or  person,  being  so  domiciled 
or  claiming  as  aforesaid,  may  in  like  manner  apply  to  such 
court  for  a  decree  declaring  that  his  marriage  was  or  is  a  valid 
marriage,  and  such  court  shall  have  jurisdiction  to  hear  and 
determme  such  application,  and  to  make  such  decree  declaratory 
of  the  legitimacy  or  illegitimacy  of  such  person,  or  of  the 
validity  or  invalidity  of  such  marriage,  as  to  the  court  may 
seem  just;  and  such  decree,  except  as  hereinafter  mentioned, 
shall  be  binding  to  all  intents  and  purposes  on  her  Majesty, 
and  on  all  persons  whomsoever. 

(a)  The  Divorce  Acts  are  20  &  21  Vict.  c.  85.  21  &  22  Vict.  c.  108,  22  8c 
23  Vict.  c.  61,  23  &  24  Vict.  c.  144.  By  the  7th  section  of  the  act  22  &  23 
Vict.  c.  61,  the  right  of  appeal  to  the  House  of  Lords,  given  by  the  56th  sect, 
of  20  &  21  Vict  c.  85,  is  extended  to  all  sentences  and  final  judgments  on 
petitions  under  the  act  21  &  22  Vict.  c.  93. 

A  petition  under  this  act,  presented  on  behalf  of  an  infant  to  establish  bis 
legitimacy,  can  only  be  so  by  a  guardian  assigned  to  him  by  the  court. 
{Re  Upton,  6  Jur.,  N.  S.  404.) 

When  a  party  applying  to  the  Court  of  Divorce  to  declare  the  validity  of 
a  marriage,  under  the  act  21  &  22  Vict.  c.  93,  has  filed  a  petition,  he  should 
ask  permission  to  cite  individuals  to  see  proceedings,  and  show  sufficient 
reason  why  they  should  be  selected.    {Re  Shedden,  5  Jur.,  N.  S.  151.) 
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2.  Any  person,  being  so  domiciled  or  claiming  as  aforesaid,    21  Jfr  22  Vict, 
may  apply  by  petition  to  the  said  court  for  a  decree  declaratory  _  *•  ^*»  *•  ^:_ 
of  bis  right  to  be  deemed  a  natural-born  subject  of  her  Majesty,  Application  to 
and  the  said  court  shall  have  jurisdiction  to  hear  and  determine  uon'^of  rf^hf  tobi 
such  application,  and  to  mate  such  decree  thereon  as  to  the  djemeda  natural- 
court  may  seem  just,  and  where  such  application  as  last  afore-     ™  •^««««t. 
said  is  made  by  the  person  making  such  application  as  herein 
mentioned  for  a  decree  declaring  his  legitimacy  or  the  validity 

of  a  'marriage,  both  applications  may  l^  included  in  the  same 
petition  ;  and  every  decree  made  by  the  said  court  shall,  except 
as  hereinafter  mentioned,  be  valid  and  binding  to  all  intents 
and  purposes  upon  her  Majesty  and  all  persons  whomsoever. 

3.  Every  petition  under  this  act  shall  be  accompanied  by  Petition  to  be 
such  affidavit  verifying  the  same,  and  of  the  absence  of  collu-  JSj;^,^***  **^ 
sion,  as  the  court  may  by  any  general  rule  direct. 

4.  All  the  provisions  of  the  act  of  the  last  session,  chapter  aoftsi  vict.c. 
eighty-five,  so  far  as  the  same  may  be  applicable,  and  the  JJi^J^SjJ*® 
powers  and  provisions  therein  contained  in   relation  to   the  under  thu  act. 
making  and  laying  before  parliament  of  rules  and  regulations 
concerning  the  practice  and  procedure  under  that  act,  and  fixing 

the  fees  payable  upon  proceedings  before  the  court,  shall  extend 
to  applications  and  proceedings  in  the  said  court  under  this  act, 
as  if  the  same  had  been  authorized  by  the  said  act  of  the  last 
session. 

6.  In  all  proceedin&^s  under  this  act  the  court  shall  have  full  ^*7^!®*'^ 

.  '       1  1  "     /.  ^      /»  ■na  enforce  pay- 

power  to  award  and  enforce  payment  ot  costs  to  any  persons  mentofcoau. 
cited,  whether  such  persons  shall  or  shall  not  oppose  the  decla- 
ration applied  for,  in  case  the  said  court  shall  deem  it  reasonable 
that  sucn  costs  shall  be  paid. 

6.  A  copy  of  every  petition  under  this  act,  and  of  the  affi-  ^*J*7*^'^*?f 
davit  accompanying  the  same,  shall,  one  month  at  least  pre-  petuton  one^^  ^ 
viously  to  the  presentation  or  filing  of  such  petition,  be  delivered  S\J3' ^nd  uTte  ^ 
to  her  Majesty's  attorney-general,  who  shall  be  a  respondent  reapondent. 
upon  the  hearing  of  such  petition  and  upon  every  subsequent 
proceedings  relating  thereto. 

7.  Where  any  application  is  made  under  this  act  to  the  said  court  may  require 
court,  such  person  or  persons  (If  any)  besides  the  said  attorney-  JuS?"*  * 
general  as  the  court  shall  think  fit,  shall,  subject  to  the  rules 

made  under  this  act,  be  cited  to  see  proceedincrs  or  otherwise 
summoned  in  such  manner  as  the  court  shall  direct,  and  may 
be  permitted  to  become  parties  to  the  proceedings,  and  oppose 
the  application  (6). 

(6)  The  court  will  generallyi  at  the  request  of  either  party  to  a  petition  under 
this  act,  direct  issues  raised  to  be  tried  by  a  jury,  as  where  it  is  as  imple 
question  of  fact;  e.  g.,  legitimate  or  not,  access  by  the  husband  or  not.  (/2f 
BouverU,  2  Sw.  &  Tr.  548 ;  31  L.  J.,  Mat  Cas.  79  ;  10  W.  R.  81 1.) 

To  a  petition  under  this  act  the  attorney- general  is  the  necessary 
respondent,  the  petitioners  have  a  right  to  have  their  case  heard  as  between 
themselves  and  him,  and  the  parties  cited  pro  intereue  suo  cannot  sustain 
a  plea  of  res  judicata  as  between  themselves  and  the  petitioners  in  bar  of  the 
whole  proceedings.  {Shedden  v.  Patrick,  2  Sw.  &  Tr.  170;  30  L.  J.,  Mat. 
Cas.  217;  9  W.  R.  285.) 

It  seems  by  the  10th  section  the  legislature  intended  to  guard  against  the 
danger  of  disturbing  former  jndgments  not  to  hinder  a  petition  under  the 
act  from  being  heard.    {lb.) 
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21  ^  22  rtei. 
e.  98,  t.  8. 

S«TinK  for  rights 
of  persons  not 
ehed. 


Persons  domi* 
ciled  In  Scotland  • 
msy  Insist,  on  an 
action  of  decla- 
rator, that  he  is  a 
natural-bom 
subject. 


No  proceedings 
to  affect  final 
Judgments,  ftc. 
already  pro- 
nounced. 


Legitimacy  Declaration. 

8.  The  decree  of  the  said  court  shall  not  in  any  case  prejudice 
any  person,  unless  such  person  has  been  cited  or  made  a  party 
to  the  proceedings  or  is  the  heir-at-law  or  next  of  kin,  or  other 
real  or  personal  representative  of  or  derives  title  under  or 
through  a  person  so  cited  or  made  a  party ;  nor  shall  such 
sentence  or  decree  of  the  court  prejudice  any  person  if  subse- 
quently proved  to  have  been  obtained  by  fraud  or  collusion. 

9.  Any  person  domiciled  in  Scotland,  or  claiming  any  heri- 
table or  moveable  property  situate  in  Scotland,  may  raise  and 
insist,  in  an  action  of  declarator  before  the  Court  of  Session,  for 
the  purpose  of  having  it  found  and  declared  that  he  is  entitled 
to  be  deemed  a  natural-born  subject  of  her  Majesty ;  and  the 
said  court  shall  have  jurisdiction  to  hear  and  determine  such 
action  of  declarator,  in  the  same  manner  and  to  the  same  efiect, 
and  with  the  same  power  to  award  expenses,  as  they  have  in 
declarators  of  legitimacy  and  declarators  of  bastard  v. 

10.  No  proceeding  to  be  had  under  this  act  shall  affect  any 
final  judgment  or  decree  already  pronounced  or  made  by  any 
court  of  competent  jurisdiction  (c). 

(c)  This  section  does  not  prevent  the  court  from  inquiring  in  any  case 
into  the  merits  of  the  petition,  but  only  that  its  decree  shall  have  any  effect 
upon  the  final  judgment  already  pronounced  of  another  competent  court. 
{Sftedden  v.  Attorney  General  and  Patrick,  6  Jur.,  N.  S.  1163.) 


Acts  to  be  read 
together. 
Short  tiUe. 


11.  The  said  act  of  the  last  session  and  this  act  shall  be  con- 
strued together  as  one  act;  and  this  act  may  be  cited  for  all 
purposes  as  "  The  Legitimacy  Declaration  Act,  1858  "  (d), 

(d)  It  is  said  that  the  great  and  serious  defect  of  this  act  is  its  want  of  a 
clause  authorizing  a  declaration  of  bastardy.  (Macqueen  on  the  Law  of 
Marriage,  &c.,  p.  356,  2nd  ed.) 
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PAYMENT  OF  DEBTS  OUT  OF  REAL  ESTATES. 

11  Geo.  IV.  &  1  Will.  IV.  c.  47. 

An  Act  for  consolidating  and  amending  the  Laws  for  facili- 
tating the  Payment  of  Debts  out  of  Real  Estates, 

[16th  July,  1830.] 

Repeal  of  former  Acts. 

Whereas  an  act  was  passed  in  the  third  and  fourth  years  of 
King  William  and  Queen  Mary,  intituled  "  An  Act  for  the  » *  4  wni.  &  m. 
Relief  of  Creditors  against  fraudulent  Devises,"    which  was  *^*  ^*' 
made  perpetual  by  an  act  passed  in  the  sixth  and  seventh  years 
of  King  William  the  Third,  intituled  '*  An  Act  for  continuing  6  ft  7  wui.  s, 
several  Laws  therein  mentioned :"    and  whereas  an  act  was  ®-  **• 
passed  by  the  parliament  of  Ireland,  in  the  fourth  year  of  Queen 
Anne,  intitulea  "  An  Act  for  Relief  of  Creditors  against  frau-  4Anne,c.6(i.) 
dulent  Devises :"  and  whereas  an  act  was  passed  in  the  forty- 
seventh  year  of  his  late  Majesty  King  George  the  Third,  inti- 
tuled "  An  Act  for  more  effectually  securing  the  Payment  of  47  Gm.  s,  e.  74. 
Debts  of  Traders:"  and  whereas  it  is  expedient  that  the  pro- 
visions of  the  said  recited  acts  should  be  enlarged,  and  that  the 
said  recited  acts  should  be  repealed,  in  order  that  all  the  pro- 
visions relating  to  this  matter  should  be  consolidated  in  one  act ; 
be  it  therefore  enacted,  that  the  said  several  recited  acts  shall  be  Raited  aebio- 
and  the  same  are  hereby  repealed,  but  so  as  not  to  affect  any  of  v^^» 
the  provisions  and  remedies  of  the  said  acts,  or  any  of  them,  to 
the  benefit  of  which  any  persons  are  entitled,  as  against  any 
estate  or  interest  in  any  lands,  tenements,  hereditaments  or  other 
real  estate  of  any  person  or  persons  who  died  before  the  passing 
of  this  act  (a). 

(a)  By  the  common  law,  freehold  lands  of  inheritance  which  descended  Old  rale  at  to 
to  the  heir  were  assets  for  the  payment  of  the  ancestor's  debts  by  specialty,  '^*'i|^  ®'  *•"*• 
as  by  bond  or  covenant  in  which  the  heirs  were  named.     ( 1  Str.  665 ;  4  *®  "***■• 
East,  492.)    But  the  ancestor,  by  disposing  of  the  land  by  will,  could  de- 

f>riYe  his  creditors  of  that  means  of  payment  as  the  devisee  was  neither  at 
aw,  (4  East,  491 ;  7  East,  135;  2  Atk.  292,  432;  2  Anstr.  515,)  nor  in 
equity,  (2  Atk.  432,)  liable  to  the  payment  of  the  testator's  debts  in  respect 
of  the  land  devised.  The  heir  at  law  also  to  whom  the  land  descended 
might  have  defeated  the  creditor  of  his  ancestor  by  aliening  the  land  before 
suit  by  the  creditors,  (IP.  Wms.  777,)  although  in  equity  he  appears  to 
have  been  responsible  for  the  value  of  the  land  sold.  {Id.  777,  431 ;  see  1 
FonbL  Eq.  283.)  To  obviate  those  mischiefs  the  statute  3  &  4  Will.  & 
Mary,  c.  14,  (made  perpetual  by  6  &  7  Will.  3,  c.  14,  and  extended  to 
Ireland  by  4  Anne,  c.  5,)  was  passed,  which  was  repealed  and  re-enacted  by 
the  above  act  with  additional  provisions  to  supply  some  omissions  in  the 
former  statute.    It  must,  however,  be  remembered,  that  the  statutes  of  3  5c 
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11  Oeo.  4  ^  4  Will.  &  Mary,  c  14,  and  47  Geo.  3,  c.  74,  are  still  in  force  as  to  persons 
1  Will,  4,  who  died  before  the  16th  July,  1830.  The  statute  of  3  &  4  Will.  &  Mary, 
c.  47,  s,  1.       c.  14,  was  confined  to  fraudulent  devises,  and  therefore  fraudulent  convey- 

ances,  whether  voluntary  or  not,  were  not  within  it.    It  was  decided  that  if 

a  man  made  a  conveyance  of  lands  in  his  lifetime,  in  order  to  defraud  his 
creditors,  and  died,  his  bond  creditors  had  no  right  to  set  aside  the  convey, 
ance ;  for  the  statute  (it  is  said)  was  only  designed  to  secure  such  creditors 
against  any  imposition  which  might  be  supposed  in  a  man's  last  tickneaa. 
3ut  if  he  gave  away  his  estate  in  his  lifetime,  this  prevented  the  descent  of 
so  much  to  the  heir,  and  consequentlv  took  away  their  remedy  against  the 
heir,  who  was  liable  only  in  respect  of  the  land  descended.  And  as  a  bond 
is  no  lien  whatever  on  lands  in  the  hands  of  the  obligor,  much  less  can  it  be 
so,  when  they  are  given  away  to  a  stranger.  ( Parslow  v.  Weedtm^  1  £q.  Abr. 
149,  pi.  7;  1  Fonbl.  Eq.  286.)  This  doctrine  was  much  questioned,  and 
when  it  was  first  promulgated  gave  much  dissatisfaction.  (Jones  v.  Marsk, 
Ton,  64.)  Hence  the  reason  is  apparent  why  voluntary  conveyances  of 
lands  cannot  be  set  aside,  except  by  creditors  who  have  reduced  their  debts 
to  judgment  before  the  death  of  the  party,  for  until  that  time  they  con- 
stitute no  lien  on  the  land.  (1  Fonbl.  £q.  cb.  4,  s.  12 ;  Gilb.  Lex  Prsetoria, 
293,  294;  Colmam  v.  Croker,  1  Ves.  jun.  160.)  Debts  by  specialty  in  which 
the  heirs  are  bound  constitute  no  lien  or  charge  upon  the  land,  either  in  the 
hands  of  the  debtor  or  of  his  heir.  A.,  who  was  a  trader,  at  his  death,  in- 
debted by  specialty  and  simple  contract,  devised  ireehold  estates  to  his  son 
in  fee.  The  son,  on  his  marriage,  settled  the  estates  on  his  wife  and 
children,  and  afterwards  died  :  it  was  held,  that  the  3  &  4  Will  &  Mary,  c 
14,  and  47  Geo.  3,  c.  74,  s.  2,  did  not  charge  the  real  assets,  descended  or 
devised,  with  the  ancestor's  debts,  but  made  the  heir  or  devisee  personally 
liable  to  the  value  of  the  assets,  and,  therefore,  that  the  son's  widow  and 
children  were  entitled  to  hold  the  estates  discharged  from  the  debts  of  the 
father.  (Spackman  v.  Timbrell,  8  Sim.  253.)  By  taking  proper  proceedings 
the  specialty  creditors  may  obtain  payment  out  of  the  descended  or  devised 
estates  in  the  hands  of  the  heir  or  devisee ;  but  if  such  proceedings  are  not 
taken,  the  heir  or  devisee  may  alienate,  and  in  the  hands  of  the  alienee  the 
land  is  not  liable,  though  the  heir  or  devisee  remains  personally  liable,  to 
the  extent  of  the  value  of  the  land  alienated.  ( Richardson  v.  Norton,  7  Beav. 
112.  See  Pimm  v.  Jnsall,  1  Mac.  &  G.  449 ;  7  Hare,  193 ;  Morle^  v.  MorUy, 
6  De  G^  M.  &  G.  610.) 


Devises  to  be  void  against  Specialty  Creditors. 
For  remedying  2.  And  whereas  it  is  not  reasonable  or  just  that  by  the  prao 

o^c^STb"*^  tice  or  contrivance  of  any  debtors  their  creditors  should  be  de- 
wiiis.  frauded  of  their  just  debts,  and  nevertheless  it  hath  often  so 

happened)  that  where  several  persons  having  by  bonds,  cove- 
nants or  other  specialties,  bound  themselves  and  their  heirs,  and 
have  afterwards  died  seised  in  fee  simple  of  and  in  manors, 
messuages,  lands,  tenements  and  hereditaments,  or  had  power 
or  authority  to  dispose  of  or  charge  the  same  by  their  wills  or 
testaments,  have,  to  the  defrauding  of  such  their  creditors,  by 
their  last  wills  or  testaments,  devised  the  same  or  disposed 
thereof  in  such  manner  as  such  creditors  have  lost  their  said 
debts ;  for  remedying  of  which,  and  for  the  maintenance  of  just 
and  uprieht  dealing,  be  it  therefore  further  enacted,  that  all 
wills  ana  testamentary  limitations,  dispositions  or  appointments, 
already  made  by  persons  now  in  being,  or  hereafter  to  be  made 
by  any  person  or  persons  whomsoever,  of  or  concerning  any 
manors,  messuages,  lands,  tenements  or  hereditaments,  or  any 
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rent,  profit,  term  or  cbaree  oat  of  the  same,  whereof  any  person     H  Oto.  4  4* 
or  persons,  at  the  time  ofnis,  her  or  their  decease,  shall  be  seised      ^  ^'''  *• 
in  fee  simple,  in  possession,  reversion  or  remainder,  or  have      ^'     *''  ' 
power  to  dispose  of  (b)  the  same  hy  his,  her  or  their  last  wills 
or  testaments,  shall  be  deemed  or  taken  (onlj  as  against  such 
person  or  persons,  bodies  politic  or  corporate,  and  his  and  their 
neirs,  successors,  executors,  administrators  and  assies,   and 
every  of  them,  with  whom  the  person  or  persons  maicing  any 
such  wills  or  testaments,  limitations,  dispositions  or  appoint- 
ments,  shall  have  entered  into  any  bond,  covenant  or  other  spe- 
cialty, binding  his,  her  or  their  heirs)  to  be  fraudulent,  and 
clearly,  absolutely  and  utterly  void,  frustrate,  and  of  none 
effect ;  any  pretence,  colour,  feigned  or  presumed  consideration, 
or  any  other  matter  or  thing  to  the  contrary  notwithstanding. 

(b)  Tbe  words  "power  to  dispose  of  were  held  to  include  leasehold 
estates  pur  autre  vit,  and  therefore,  that  a  devise  of  them  was  void  against 
creditors.    (  WettfaUng  ▼.  Westfaling,  8  Atk.  460,  465.) 


Devisees  to  be  liable  to  Specialty  Debts. 
8.  And,  for  the  means  that  such  creditors  may  be  enabled  to  BnabliDg  endU 
recover  upon  such  bonds,  covenants  and  other  specialties,  be  it  u^n  boSS^Scc. 
further  enacted,  that  in  the  cases  before  mentioned  every  such 
creditor  shall  and  may  have  and  maintain  his,  her  and  their 
action  and  actions  of  debt  or  covenant  (c^  upon  the  said  bonds, 
covenants  and  specialties  against  the  heir  and  heirs  at  law  of 
such  obligor  or  obligors,  covenantor  or  covenantors,  and  such 
devisee  and  devisees,  or  the  devisee  or  devisees  of  such  first* 
mentioned  devisee  or  devisees  jointly  {d)  by  virtue  o^  this 
act  (e) ;  and  such  devisee  and  devisees  shall  be  liable  and  charge- 
able for  a  false  plea  by  him  or  them  pleaded,  in  the  same  man- 
ner as  any  heir  should  have  been  for  any  false  plea  by  him 
pleaded,  or  for  not  confessing  the  lands  or  tenements  to  him  de- 
scended (y). 

(c)  By  Stat.  8  &  4  Will.  &  Mary,  c.  14,  s.  8,  the  remedy  was  confined  to 
actions  of  debtj  and  it  was  decided  that  an  action  of  covenant  would  not  lie 
against  the  devisee  of  land  to  recover  damages  for  a  breach  of  covenant 
entered  into  by  the  devisor.  (Wilson  v.  Knubley^  7  East,  128.)  B.,  as 
surety  for  J.,  became  party  to  an  indenture,  whereby  A.  leased  land  to  J., 
at  a  rent  payable  by  J.  for  a  term  determinable  on  A.'s  death ;  and  B.  and 
J.  covenanted  jointly  and  severally  for  themselves  and  their  heirs  that  B. 
and  J.,  or  one  of  them  or  their  heirs,  executors,  &c.,  should  pay  the  rent 
reserved,  and  also  a  further  rent  as  liquidated  damages,  if  the  land  were 
farmed  contrary  to  the  covenants  of  the  lease.  After  B.'s  death,  rents  of 
both  kinds  became  due:  it  was  held,  that  B.'s  devisees  were  not  liable, 
under  the  stat.  8  &  4  Will  &  Mary,  c.  14,  to  an  action  of  debt  for  any  of 
the  sum  due.  (Farley  v.  Bryant,  8  Ad.  &  Ell.  889 :  5  Nev.  &  M.  42.  See 
Jenkins  v.  Briant,  6  Sim.  603;  Morse  v.  Tucker,  5  Hare,  79.) 

(d)  The  remedy  is  here  extended  to  the  devisees  of  devisees.  ( West- 
fating  V.  Wesifaling,  8  Atk.  460.)  Equity  followed  the  rule  of  law ;  and 
therefore,  in  a  bill  by  a  specialty  creditor  ag^ainst  a  devisee  under  the  8  &  4 
Will.  &  Mary,  c  14,  it  was  decided,  that  the  heir  at  law  (if  any)  of  the  tee- 
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tator  was  a  necessary  party.  (OttwUr  ▼.  fFade,  I  P.  Wms.  99;  Warren  r. 
Slawell,  2  Atk.  12^.) 

(e)  In  arranging  the  funds  in  equity  between  the  heir  and  devisee,  it  is 
settled  that  assets  descended  to  the  heir  must  be  applied  to  pay  debts  before 
lands  can  be  charged  which  are  specifically  devised.  ( Chaplin  v.  Ckaplm, 
8  P.  Wms.  867  :  Pouru  v.  Corbet,  3  Atk.  556.) 

In  the  ordinary  administration  of  assets,  the  first  fund  applicable  to  die 

{>ayment  of  debts  is  the  personal  estate,  not  specifically  bequeathed ;  then 
and  devised  or  ordered  to  be  sold  for  payment  of  debts,  not  merely  charged ; 
then  descended  estates;  then  lands  charged  with  debts.  {Harmood  v.  Og^ 
lander,  8  Ves.  124;  Milnet  v.  Slater,  lb.,  295.) 

(/)  If  in  an  action  by  a  bond  creditor  against  the  heir  of  an  intestate, 
the  latter  plead  a  false  plea,  the  Court  of  Chancery  will,  after  a  decree  ob- 
tained in  a  suit  by  another  creditor  for  the  administration  of  the  intestate's 
assets,  restrain  the  plaintiff  at  law  from  taking  out  execution  against  the 
assets,  but  not  from  proceeding  against  the  heir  personally.  {Price  ▼. 
Evans  and  wife,  4  Sim.  514.)  In  an  action  of  debt  against  a  devisee  on  a 
bond  of  his  testator,  in  which  the  question  is,  whether  the  sigfnature  of  the 
testator  is  a  forgery  or  not,  a  party  entitled,  under  the  testator's  will,  to  an 
annuity  charged  on  his  real  estate,  was  not  a  competent  witness  for  the 
defendant    {Bloor  v.  Davis,  7  Mees.  8e  W.  235.) 


Action  against  Devisee  only. 

If  there  if  no  heir      4.  If  ID  any  case  there  shall  not  be  any  heir  at  law  against 
may  be'mlSn^       whom,  jointly  With  the  devisee  or  devisees,  a  remedy  is  hereby 
tjined  agmiMt       given,  in  every  such  case  every  creditor  to  whom  by  this  act 
^^     '         relief  is  so  given  shall  and  may  have  and  maintain  his,  her  and 
their  action  and  actions  of  debt  or  covenant,  as  the  case  may  be, 
against  such  devisee  or  devisees  solely ;  and  such  devisee  or  de- 
visees shall  be  liable  for  false  plea  as  aforesaid  {g). 

{g)  Where  the  obligor  of  a  bond,  having  devised  his  land,  died  before  the 
passing  of  the  stat  11  Geo.  4  &  1  Will.  4,  c.  47,  it  was  held,  that  the  specialty 
creditor  could  not  maintain  an  action  against  the  devisee  alone,  there  being 
no  heir,  under  3  &  4  Will.  &  Mary,  c.  14,  s.  8.  (Hunting  v.  Sheldrake^  9 
Mees.  &  W.  256.    See  Gawler  v.  Wade,  1  P.  Wms.  100.) 


Act  not  to  extend  to  Provisions  for  Payment  of  Debts. 

Not  to  affect  limi-  5.  Provided  always,  and  be  it  further  enacted,  that  where 
debu,*o?pflrUais  there  hath  been  or  shall  be  any  limitation  or  appointment,  de- 
fer children,  vise  or  disposition,  of  or  concerning  any  manors,  messuages, 
lands,  tenements  or  hereditaments,  for  the  raising  or  payment 
of  any  real  and  just  debt  or  debts,  or  any  portion  or  portions, 
sum  or  sums  of  money,  for  any  child  or  children  of  any  person, 
according  to  or  in  pursuance  of  any  marriage  contract  or  agree- 
ment in  writing,  bond  fide  made  before  such  marriage,  the  same 
and  every  of  them  shall  be  in  full  force,  and  the  same  manors, 
messuages,  lands,  tenements  and  hereditaments  shall  and  may 
be  holden  and  enjoyed  by  every  such  person  or  persons,  his,  her 
and  their  heirs,  executors,  administrators  and  assigns,  for  whom 
the  said  limitation,  appointment,  deyise  or  disposition  was  made. 
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and  by  his,  her  and  their  trustee  or  trustees,  his,  her  and  their     n  Geo.  4  j- 
heirs,  executors,  administrators  and  assigns,  for  such  estate  or       ^  J^*''-  *» 
interest  as  shall  be  so  limited  or  appointed,  devised  or  disposed,      g-  ^7*  *•  ^' 
until  such  debt  or  debts,  portion  or  portions,  shall  be  raised,  paid 
and  satisfied,  anything  in  this  act  contained  to  the  contrary  not- 
withstanding (A). 

(h)  The  uniform  rule  is,  that  an  effectual  provision  by  will  for  payment  DevitM  not 
of  creditors  is  not  fraudulent  within  the  statute,  and  it  makes  no  difference  ^**hln  the  mot. 
whether  the  land  be  devised  to  trustees  to  sell,  or  descend  to  the  heir  charged 
with  debts.  {Matthew*  v.  Jonee,  2  Anstr.  515 ;  Bailey  v.  EkinSt  7  Ves.  323 ; 
Earl  qfBaih  v.  Earl  of  Bradford,  2  Ves.  sen.  590;  Piunket  v.  Pemon,  2  Atk. 
292  ;  Shiphard  v.  Lutwidge,  8  Ves.  26 ;  Kidney  v.  Coussmaker,  12  Ves.  154.) 
But  if  the  devise  for  payment  of  debts  does  not  provide  for  it  in  a  practicable 
manner,  the  case  will  not  be  taken  out  of  the  statute.  {Hughe*  v.  Doulben, 
2  Cox,  170;  2  Br.  C.  C.  614.)  A  devisee  of  all  the  devisor's  lands  in 
trust  to  sell  and  pay  all  the  testator's  debts  could  not  be  sued  under  the 
Stat.  3  &  4  Will.  &  Mary,  c.  14.  {Gott  v.  Jtkinson,  Willes,  521 ;  S.  C, 
Barnes,  164.) 

Where  a  testator  devised  his  real  estate  to  trustees  and  their  heirs,  upon 
trust  to  sell,  and  after  declaring  his  will  to  be  that  the  clear  money  arising 
from  such  sale  should  sink  into  and  become  part  of  his  personal  estate,  he 
gave  and  bequeathed  the  same  and  all  his  effects  whatsoever  to  the  same 
trustees,  their  executors  and  administrators,  upon  trust,  after  converting  the 
same  into  money,  and  paying  all  his  debts,  funeral  and  testamentary  ex- 
penses, to  pay  legacies,  and  dispose  of  the  residue :  it  was  held,  that  the 
devise  was  substantially  a  devise  of  the  real  estate  for  the  payment  of  all 
debts,  and  by  the  4th  section  of  the  stat.  3  &  4  Will.  &  Mary,  c.  14,  good 
against  the  specialty  creditors,  and  converted  the  produce  into  equitable 
assets.  {Soames  v.  Robinson,  1  Mylne  &  Keen,  500;  see  Barker  v.  May,  9 
B.  &  C.  489.)  A  question  ft'equently  arises  as  to  what  amounts  to  a  charge 
of  debts.  In  Grave*  v.  Graves,  8  Sim.  43,  a  testator  directed  all  his  debts, 
legacies  and  funeral  expenses  to  be  paid  as  soon  as  conveniently  might  be 
after  his  decease.  Afterwards  he  devoted  a  particular  estate  to  the  payment 
of  his  debts,  legacies  and  funeral  expenses,  in  aid  of  his  personal  estate,  and 
devised  the  rest  of  his  estates  to  his  children  in  strict  settlement :  it  was 
nevertheless  held,  that  all  his  real  estates  were  charged  with  his  debts.  (See 
Godolphin  v.  Penneck,  2  Ves.  sen.  270 ;  Palmer  v.  Graves,  1  Keen,  545 ;  Douce 
▼.  Lady  Torrington,  2  My.  &  Keen,  600;  Braithwaite  v.  Britain^  1  Keen, 
206;   Thomas  v.  Britnell,  2  Ves.  sen.  313 ;   Shaw  v.  Berrer,  1  Keen,  559.) 

Although  a  devise  for  payment  of  debts  by  rents  and  profits  is  out  of  the 
statute,  the  court  would  not  be  willing  to  adopt  the  limited  construction 
of  confining  it  to  annual  rents  and  profits ;  but  would,  upon  a  devise  of  a 
^oss  sum  out  of  rents  and  profits  for  that  purpose,  hold  that  the  testator 
intended  the  debts  to  be  paid  with  all  practicable  speed.  {Bootle  v.  BUtndell, 
19  Ves.  528.)  And  a  direction  in  a  will  to  pay  simple  contract  before 
specialty  creditors  was  held  not  to  be  void,  as  it  was  within  the  exception 
in  the  Statute  of  Fraudulent  Devises  {Millar  v.  Norton,  Coop.  C.  C.  45); 
but  a  devise  not  for  the  payment  of  debts  generally  would  not  be  within 
the  exception.  (3  Barnard.  304.)  Though  the  Statute  of  Fraudulent  De- 
vises will  prevent  a  devise  for  payment  of  legacies  from  disappointing 
creditors  by  specialty,  it  would  not  prevent  a  devise  for  payment  of  debts 
generally  from  letting  in  creditors  by  simple  contract  to  the  prejudice  of 
creditors  by  specialty.    {Kidney  v.  Coussmaker,  12  Ves.  154 ;  2  Atk.  104.) 


Heir  to  be  answerable  for  Value  op  Lands  aliened. 

6.  In  all  cases  where  any  heir  at  law  shall  he  liable  to  pay  ^^j^J^'^efor^ 
the  debts  or  perform  the  covenants  of  his  ancestors,  in  regard  to  debut^ihough 
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1 1  Geo.  4  ^     any  lands,  tenements  or  hereditaments  descended  to  him,  and 
1  miLAf       shall  sell,  alien  or  make  over  the  same,   before  any  action 
e.47,  <.  6.      brought  or  process  sued  out  against  him,  such  heir  at  law  shall 
he  may  tell  eiuta  be  answcrablc  for  such  debt  or  debts,  or  covenants,  in  an  action 
brought!***"        ^  actions  of  debt  or  covenant,  to  the  value  of  the  said  lands  so 
bv  him  sold,  aliened  or  made  over,  in  which  cases  all  creditors 
shall  be  preferred  as  in  actions  against  executors  and  adminis- 
trators ;  and  such  execution  shall  oe  taken  out  upon  any  judg- 
ment or  judgments  so  obtained  against  such  heir,  to  the  value  of 
the  said  lands,  as  if  the  same  were  his  own  proper  debt  or  debts ; 
saving  that  the  lands,  tenements  and  hereditaments,  bond  fide 
alien^  before  the  action  brought,  shall  not  be  liable  to  such 
execution  (t). 

(t)  The  common  law  and  the  statutes  3  &  4  Will.  &  Mary,  c  14,  and  47 
Geo.  3,  sess.  2,  c.  74,  s.  2,  do  not  charge  the  real  assets  descended  or  devised 
with  the  debts  of  the  ancestor,  but  miOLe  the  heir  or  devisee  liable  personally 
to  answer  for  the  value  of  the  assets.    (  Spackman  v.  Timbreli^  8  Sim.  259.) 
^*h«Sf  to  d*hu  *^  ^^  ^^^^  taking  lands  by  descent  is  liable  for  his  ancestor's  debts  no  further 
o  athu.1    ^^^^  ji^g  value  of  the  land  descended  ;  therefore  if  the  heir  pay  his  ancestor's 

debts  to  the  value  of  the  land  descended,  he  may  hold  the  land  discharged 
from  the  other  debts  of  the  ancestor ;  and  if  the  heir  pleads,  in  an  action  of 
debt  by  a  specialty  creditor  of  his  ancestor,  that  he  has  paid  specialty  debts 
to  the  value  of  the  assets  descended,  the  plea  is  good  on  demurrer.  ( BuckUy 
▼.  Nightingale,  1  Str.  665 ;  Hom  v.  Hom,  2  Sim.  &  S.  448 ;  see  8  Sim.  259.) 
But  a  plea  by  an  heir  to  an  action  on  his  ancestor's  bond,  that  he  claims  to 
retain  a  certain  sum  for  money  laid  out  in  repairing  the  premises  descended, 
cannot  be  supported  {Shetelworth  v.  Neville,  1  T.  R.  454),  although  it  may 
be  otherwise  if  the  repairs  were  necessary.  (lb.)  The  case  of  an  heir  at 
law  is  not  like  that  of  a  trustee  for  the  payment  of  debts ;  the  latter  cannot 
apply  the  rents  and  profits  to  his  own  use,  which  must  go  in  diminution  of 
the  just  debts;  but  an  heir  at  law  is  entitled  to  the  rents  until  judgment  is 
given  aeainst  him.  (1  T.  R.  457.)  A  specialty  creditor  has  the  same  rigbt 
under  tue  bankruptcy  of  the  heir  of  the  debtor,  as  if  he  had  not  become 
bankrupt,  and  may  therefore  follow  the  real  assets  or  their  specific  product 
in  the  hands  of  the  assignees.    {Ejc  parte  Morton,  5  Yes.  449.) 


Plea  by  Heir. 

ofd^1»b*^**ht      ''  Provided  always,  and  be  it  further  enacted,  that  where 
against  the'heir,    any  action  of  debt  or  covenant  upon  any  specialty  is  brought 
rient*^^*^cent   ^8^^°^'  ^^®  liexTf  he  may  plead  riens  per  descent  at  the  time  of 
***     ""  '  the  original  writ  brought  or  the  bill  filed  against  him,  any  thing 
herein  contained  to  contrary  notwithstanding ;  and  the  plaintiff 
in  such  action  may  reply  that  he  had  lands,  tenements  or  here- 
ditaments from  his  ancestor  before  the  original  writ  brought  or 


bill  filed ;  and  if,  uj)on  the  issue  joined  thereupon,  it  be  found 
for  the  plaintifi^,  the  jury  shall  inquire  of  the  value  of  the  lands, 
tenements  or  hereditaments  so  descended,  and  thereupon  judg- 
ment shall  be  given  and  execution  shall  be  awarded  as  aforesaid; 
but  if  judgment  be  given  against  such  heir  by  confession  of  the 
action,  without  confessing  the  assets  descended,  or  upon  demurrer 
or  nihil  dicit,  it  shall  be  for  the  debt  and  damage,  without  any 
vn*it  to  inquire  of  the  lands,  tenements  or  hereditaments  so  de- 
scended {k). 
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{k)  In  an  action  against  an  heir  or  deyisee  (see  Com.  Dig.  Pleader  (2  E)  ),  11  G#o.  4  4* 
the  defendant  may  not  only  plead  any  matter  which  might  have  been  pleaded  1  Will.  4, 
by  the  ancestor  or  devisor,  but  may  also  deny  the  character  in  which  he  is  e.  47*  «.  7. 
sued  ;  or  admitting  it,  may  plead  that  he  has  nothing  by  descent  or  by  devise^ 
either  generally  (lb.)  or  specially;  viz.  that  he  has  nothing  but  a  reversion 
after  an  estate  for  life  or  years  (Com.  Dig.  Pleader  (2  B  8) ),  or  that  he  has 
paid  debts  of  an  equal  or  superior  degree,  to  the  amount  of  the  assets  de. 
scended  or  devised,  or  that  he  retains  the  assets  to  satisfy  his  own  debt  of 
equal  or  superior  degree,  or  debts  of  a  superior  degree  due  to  third  person. 
(lb,;  1  Chitty  on  Pleading,  4th  ed.  431.  432;  2  lb.  468—470;  3  lb.  973, 
974 ;  Selw.  N.  P.  Debt,  s.  6;  2  Saund.  R.  7,  n.  4.)  To  debt  against  heirs  on 
the  bond  of  their  ancestors,  the  defendants  pleaded  non  est/actumt  perfraudem 
and  riens  per  descent ;  and  the  plaintiff  replied,  that  after  the  death,  &c., 
and  before  the  commencement  of  the  suit,  the  defendants  had  lands,  &c.  by 
descent,  &c. :  it  was  beld,  that  this  was  a  replication  under  the  statute  3  &  4 
Will.  &  Mary,  c.  14,  s.  6,  and  tliat  the  jury,  having  found  that  lands  de- 
scended, ought  to  have  assessed  the  value  of  those  lands.  {Brown  v.  Slraker^ 
1  Cr.  &  Jer.  588.) 

By  the  Rules  of  Pleading,  made  in  pursuance  of  the  Common  Law  Pro- 
cedure Act,  1852,  it  is  (amongst  other  things)  provided,  that  in  actions  on 
specialties  and  covenants  the  j^lea  of  non  est  factum  shall  operate  as  a  denial 
of  the  execution  of  the  deed  in  point  of  fact  only,  and  all  other  defences 
shall  be  specially  pleaded,  including  matters  which  make  the  deed  absolutely 
void,  as  well  as  those  which  make  it  voidable.  The  plea  of  nil  debet  shaU 
not  be  allowed  in  any  action.    (1  Ell.  &  Bl.  App.  XIlX.) 


Devisees  to  be  liable  like  Heirs* 
8.  Provided  always,  and  be  it  further  enacted,  that  all  and  Devisees  to  be 
every  the  devisee  and  devisees,  made  liable  by  this  act,  shall  be  h^*a?Uir°" 
liable  and  chargeable  in  the  same  manner  as  the  heir  at  law  by 
force  of  this  act,  notwithstanding  the  lands,  tenements  or  here- 
ditaments to  him  or  them  devised  shall  be  aliened  before  the 
action  broaght. 


Traders'  Estates  liable  to  Simple  Contract  Debts* 

9.  From  and  after  the  passing  of  this  act,  where  any  person  Traders' esutet 
being,  at  the  time  of  his  death,  a  trader  within  the  true  intent  tc^miniftaU^ 
and  meaning  of  the  laws  relating  to  bankrupts,  shall  die  seised  in  couru  ot 
of  or  entitled  to  any  estate  or  interest  in  lands,  tenements  or  ^  *'* 
hereditaments,  or  other  real  estate,  which  he  shall  not  by  his 
last  will  have  charged  with  or  devised  subject  to  or  for  the  pay- 
ment of  his  debts,  and  which  would  be  assets  for  the  payment 
of  his  debts  due  on  any  specialty  in  which  the  heirs  were  bound, 
the  same  shall  be  assets  to  be  administered  in  courts  of  equity 
for  the  payment  of  all  the  just  debts  of  such  person,  as  well  debts 
due  on  simple  contract  as  on  specialty ;  and  that  the  heir  or 
heirs  at  law,  devisee  or  devisees  of  such  debtor,  and  the  devisee 
or  devisees  of  such  first-mentioned  devisee  or  devisees,  shall  be 
liable  to  all  the  same  suits  in  equity,  at  the  suit  of  any  of  the 
creditors  of  such  debtor,  whether  creditors  by  simple  contract 
or  by  specialty,  as  they  are  liable  to  at  the  suit  of  creditors  by 
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11  Gto.  4  4"     specialtj,  in  which  the  heirs  were  bound :  provided  always,  that 

^  S^  J'      ^"  ^^®  administration  of  assets  by  courts  of  equity,  under  and  by 

^'     '*'  '      virtue  of  this  provision,  all  creaitors  by  specialty,  in  which  the 

Creditors  by  tpe-    hcirs  are  bound,  shall  be  paid  the  full  amount  of  the  debts  due 

c^ytobap  d    ^  ^j^^^  before  any  of  the  creditors  by  simple  contract  or  by 

specialty,  in  which  the  heirs  are  not  bound,  shall  be  paid  any 

part  of  their  demands  (A). 

{k)  This  section  of  the  act  corresponds  verbatim  with  the  statute  47 
Geo.  3,  sess.  2,  c.  74.  In  the  construction  of  that  act  it  was  held,  that  a 
party  to  come  within  it  must  have  been  a  trader  at  his  death.  {Ketne  v. 
Riley t  8  Mer.  436;  Hitchtm  ▼.  Btnnetty  4  Mad.  180.)  It  was  decided  that 
where  a  person  who  was  a  trader  at  his  death  devised  his  real  estates,  sub- 
ject to  the  payment  of  legacies,  the  purchaser  of  the  estate  from  the  devisee 
was  bound  to  see  to  the  application  of  his  purchase- money  in  satisfaction 
of  the  legacies  charged  on  the  land,  notwithstanding  their  liability  under 
47  Geo.  3,  seas.  2,  c.  74,  to  the  payment  of  the  simple  contract  debts.  {Horm 
T.  Hom,  2  Sim.  &  Stu.  448.)  It  b  a  general  rule,  that  where  debts  are 
charged  generally,  the  purchaser  or  mortgagee  is  not  bound  to  see  to  the 
application  of  the  money.  And  where  real  estate  is  devised  subject  to  debts 
and  legacies,  and  the  devisee  is  also  executor,  a  purchaser  or  mortgagee 
from  him  of  the  real  estate  will  be  liable  to  the  charge,  if  the  circumstances 
of  the  transaction  afford  intrinsic  evidence  of  a  breach  of  trust,  and  that 
the  mortgage  or  purchase-money  was  not  to  be  applied  for  payment  of  the 
debts  and  legacies.     (  Watkim  v.  Cheek,  2  Sim.  &  Stu.  199.) 

Freehold  and  leasehold  estate  was  devised  to  A.,  subject  to  the  payment 
of  debts  and  annuities.  A.  sold  the  real  estate.  The  purchaser,  insisting 
that  the  annuitants  ought  to  concur,  filed  a  bill  against  the  vendor  for  a 
specific  performance.  The  vendor's  answer  admitted  the  sufficiency  of  the 
personal  estate  to  pay  the  debts ;  that  they  had  all  been  paid  since  the  con- 
tract, and  that  the  sale  had  not  been  made  for  the  specific  purpose  of  satis- 
fying the  debts.  It  was  held,  that  these  circumstances  did  not  vary  the  rule 
as  to  the  liability  of  the  purchaser  to  see  to  the  application  of  the  purchase- 
money,  and  that  he  was  bound  to  complete.  {Page  v.  Adam^  4  Beav.  269. 
See  Jonei  v.  Price,  11  Sim.  557  ;  Sugd.  V.  &  P.  840,  841,  Uth  ed.) 

The  rule  which  relieves  a  purchaser  from  seeing  to  the  application  of  the 
purchase- money,  when  the  estate  is  subject  to  a  primary  general  charge  of 
debts,  has  reference  to  the  time  of  the  testator's  death,  and  does  not  cease 
to  be  applicable,  though  the  debts  be  subsequently  paid ;  and,  therefore, 
where  an  estate  so  charged  was  sold  by  the  trustee,  it  was  held  that  the 
cesiuit  que  tmsi  were  not  necessary  parties  to  the  conveyance,  though  the 
sale  did  not  take  place  till  twenty-five  years  after  the  testator's  death,  and 
the  vendor,  on  being  asked  by  the  purchaser,  whether  all  the  debts  were 
not  paid,  had  refused  to  answer  the  question.  {Forbes  v.  Peaeockt  1  Phill. 
C.  C.  717  ;  Sabin  v.  Heape,  27  Beav.  560 ;  Eland  v.  Eland,  4  My.&  Cr.  420; 
Johnson  v.  Kennett,  3  My.  &  K.  624 ;  6  Sim.  384.) 

The  bankrupt  being  entitled  to  one-third  part  of  freehold  property  in  his 
own  right,  and  to  another  third  as  lieur  at  law  to  his  brother,  deposited  the 
title-deeds  of  the  property  with  his  bankers,  to  secure  advances.  The  per- 
sonal property  of  the  brother,  who  was  a  trader  subject  to  the  bankrupt  law, 
was  insufficient  to  discharge  his  debts,  and  therefore  his  third  of  this  pro. 
perty  was,  under  this  section,  assets  for  payments  of  his  debts :  it  was  held, 
nevertheless,  that  the  lien  of  the  bank  extended  to  the  two-thirds  of  the 
estate,  in  preference  to  any  claims  of  the  brother's  creditors.  {Ex  partm 
Baine,  1  Mont.  D.  &  G.  492.) 

It  was  held,  that  persons  having  prior  incumbrances  on  freehold  and 
copyhold  estates,  of  which  a  trader,  who  died  intestate,  was  seised  at  the 
time  of  his  death,  ought  not  to  be  made  parties  to  a  bill  for  payment  of  bis 
debto  out  of  his  real  esUtes.    {Parker  v.  Fuller,  I  Russ.  &  Mylne,  656.) 

An  admission  of  the  debt  by  the  personal  representative  of  a  deceased 
trader  was  held  not  to  bind  a  devisee  of  his  real  estate,  who  had  made  no 
such  admission^  as  against  him  it  was  necessary  to  prove  the  original  ejtist- 
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ence  of  the  debt,  or  an  acknowledgment  of  it  by  him.    {Putnam  v.  Bates,  3      11  Geo.  4  4' 
Ru88.  188.   See  Tullock  t.  Dunn,  I  Ryan  &  Moody,  416  ;  Tredgold  v.  Atkim,        1  Will.  4, 
2  Barn.  &  Cress.  23.)    A  devisee  is  not  bound  by  the  amount  of  a  claim        e.  47,  «.  9. 

substantiated  against  the  executors  in  an  action  at  law  to  which  he  was  not  

a  party.     (  Wihon  ▼.  Leonard t  3  Beav.  873.) 

It  is  in  the  discretion  of  the  executor  or  administrator,  under  ordinary 
circumstances,  to  plead  the  Statute  of  Limitations  to  a  debt  due  by  his  tes- 
tator or  intestate  or  not,  and  if  he  acts  homo,  fide  in  not  pleading  it,  and  pays 
the  debt,  the  payment  will  be  good.  {Norton  y.  Frecker,  1  Atk.  526 ;  Cae^ 
tleton  Y.  Fanthaw,  Prec.  Ch.  100 ;  Shewen  ▼.  Fanderhoret,  1  Russ.  &  M.  849; 
2  Russ.  &  M.  75 ;  2  Wros.  Executors,  1282,  1283.)  But  although  the  exe- 
cutor is  not  bound  to  plead  the  Statute  of  Limitations,  yet,  after  a  decree  in 
a  creditor's  suit,  the  objection  may  be  taken  against  any  other  creditors 
coming  in  before  the  master,  whose  claims  are  barred  by  the  statute.  {Ejt 
parte  Dewdney,  15  Ves.  498.)  Such  objection  may  he  taken  by  the  residuary 
legatee,  or  any  other  party  interested  in  the  fund,  before  the  master,  not- 
withstanding the  refusal  of  the  executors.  {Shewen  v.  Vanderhorst,  1  Russ. 
Sc  M.  347.     See  Beeching  v.  Morphew,  8  Hare,  129  ;  ante,  p.  258.) 

Where  a  judgment  has  been  recovered  against  executors  for  a  debt 
due  from  their  testator,  which  they  paid,  the  executors  are  entitled  to  be 
allowed  such  payment,  although  the  Statute  of  Limitations  might  have  been 
set  up  against  the  creditor  who  recovered  the  judgment  {Hunter  v.  Biucter, 
JU  Freer^s  Estate,  3  Giff.  214  ;  31  L.  J.,  Ch.  432.) 

In  taking  the  accounts  in  an  administration  suit,  any  creditor  may  object 
that  another  creditor's  debt  is  barred  by  tlie  Statute  of  Limitations,  but  it 
seems  that  such  objection  cannot  be  taken  to  the  debt,  which  is  the  foun- 
dation of  the  suit     {Fuller  v.  Redman,  26  Beav.  614.) 

An  executor  may  pay  a  debt  proved  to  be  justly  due  by  the  testator, 
although  barred  by  the  Statute  of  Limitations,  and  on  the  same  principle 
may  have  a  right  to  retain  his  own  just  debts,  although  barred  by  the  statute. 
{StahUehmidt  v.  Lett,  1  Sm.  &  G.  415.) 

Where  the  Statute  of  Limitations  had  run  against  a  debt  due  from  a  tes- 
tator before  his  death,  and  the  executor  wrote  thus  to  the  creditor :  "  The 
legatees  object  to  my  paying  the  claim,  though  I  think  it  just,  and  not  only 
do  not  dispute  the  claim,  but  admit  it  thinking  it  just,  but  I  am  compelled 
to  refuse  payment  without  an  order  of  the  court :"  it  was  held,  that  the  debt 
was  not  revived,  and  that  the  real  estate  could  not  be  subjected  to  it  by  any 
act  of  the  devisees  in  ti ust,  though  they  were  all  executors.  ( Briggs  y. 
Wilson,  6  De  G.,  M.  &  G.  12.)  Where  an  executor  does  not  set  up  the 
Statute  of  Limitations  on  a  creditor's  administration  summons,  the  resiauary 
legatee  cannot  set  it  up  against  the  plaintiff.  It  is  otherwise  as  to  cestui* 
que  trust  of  devised  estates,  who  but  for  the  Chancery  Amendment  Act 
would  have  been  necessary  defendants.    {lb.) 

In  a  suit  by  a  legatee  to  obtain  payment  of  the  legacy  out  of  the  assets 
of  the  testator,  in  a  due  course  of  administration,  it  was  held,  that  the 
executors  might  retain  so  much  of  a  legacy  as  was  sufficient  to  satisfy  a 
debt  due  from  the  legatee  to  the  testator  at  the  time  of  his  death,  although 
the  remedy  for  such  debt  was,  at  the  time  of  the  death  of  the  testator,  barred 
by  the  Statute  of  Limitations.  (21  Jac  1,  c.  16,  s.  3.)  It  was  questioned 
whether  the  executor  would  have  had  the  same  right  of  retainer,  if  the  suit 
had  been  for  payment  by  himself  personally,  and  not  out  of  assets  of  the 
testator.    {Courtney  v.  Williams,  3  Hare,  539.) 


Parol  not  to  demur. 
10.  From  and  after  the  passing  of  this  act,  where  any  action,  loaetionsbyfl 
Biiit,  or  other  proceeding  for  the  payment  of  debts,  or  any  other  JgJ^i*jh!ii*' 
purpose,  shall  be  commenced  or  prosecuted  by  or  against  any  not  ( 
infant  under  the  age  of  twenty-one  years,  either  alone  or  toge- 
s.  II 
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11  (7«o.  4  ^  tlier  with  any  other  person  or  persons,  the  parol  shall  not  demur, 
1  WUL  4,  i)ut  such  action,  suit,  or  other  proceeding  shall  be  proeecuted 
^^>  *•  ^^  and  carried  on  in  the  same  manner  and  as  effectually  as  any 
action  or  suit  could  before  the  passing  of  this  act  be  carried  on 
or  prosecuted  by  or  against  any  infant,  where,  according  to  law, 
the  parol  did  not  demur  (/). 

{I)  When  in  an  action  or  suit  the  plaintiff  or  defendant  is  an  infant,  in 
many  cases  either  party  may  suggest  the  nonage  of  the  infant,  and  pray  that 
the  proceedings  may  be  deferred  till  his  full  age,  or  (in  the  legal  ]^hrase) 
that  the  infant  may  nave  his  age,  and  that  the  paril  may  demur ;  that  is,  that 
the  pleadings  may  be  stayed ;  and  then  they  shall  not  proceed  till  his  fiill 
age,  unless  it  be  apparent  that  he  cannot  be  prejudiced  thereby.  (8  Bl. 
Coram.  800;  2  Inst.  257,  291.)  But  this  privilege  was  always  con6ned  to 
an  infant  heir,  to  whom  lands  had  come  by  descent  from  the  specialty  debtor, 
and  did  not  extend  to  an  infant  devisee  who  was  sued  for  a  specialty  debt 
under  8  &  4  Will.  &  Mary,  c.  14.  {PUuket  v.  Beeby,  4  East,  485.)  The 
parol  demurred  in  equity  in  those  cases  only  in  which  it  would  have  de> 
murred  at  law.  {Price  ▼.  Carver^  8  My.  &  Cr.  162.)  Where  the  heir  was  an 
infant  a  doubt  was  expressed  whether  a  decree  for  sale,  under  the  47  Geo.  8, 
sess.  2,  c.  74,  could  be  made  during  his  infancy,  as  the  parol  might  demur. 
(Lechmere  ▼.  Brtuier,  2  Jac.  &  Walk.  187.  See  Seartk  v.  CotUm,  Jac  R. 
iztt  n.)  All  cases  of  foreclosure  and  partition,  and  all  others  in  which  a 
conveyance  is  required  from  an  heir,  except  those  in  which  the  parol  woold 
demur  at  law,  are  cases  in  which  a  day  is  given  to  show  cause  against  the 
decree.  The  above  statute  affords  no  remedy  in  such  cases,  except  that  by 
the  11th  section  it  enables  the  court  to  take  from  the  infant  the  legal  estate 
of  property  decreed  to  be  sold  for  the  payment  of  debts,  but  for  that  pur- 
pose only.  In  other  cases  in  which  a  conveyance  is  required  from  an  inmnt, 
the  law  remains  as  it  was  before.  Therefore  a  decree  of  foreclosure  against 
an  infant  must  give  the  infant  a  day  to  show  cause  against  the  decree  after 
he  attains  twenty-one,  notwithstanding  the  10th  and  Uth  sections  of  this 
statute.  (Price  v.  Carver,  8  Mvlne  &  Cr.  157;  Schol^ld  v.  HecffSeld,  7 
Sim.  669.  See  Powyt  v.  Monoid,  6  Sim.  687 ;  CHnton  v.  Bernard.  I  Dm. 
287.) 

Where  a  decree  has  been  made  against  an  infant  defendant  who  pot  in 
the  common  answer  by  his  guardian,  the  general  rule  is,  that  such  defendant 
on  coming  of  age  has  the  privilege  of  putting  in  a  new  answer,  stating  a 
different  case,  and  of  going  into  evidence  in  support  of  that  case.  This 
privilege  does  not  extend  to  foreclosure  suits.  (keUaU  v.  Keleall,  2  M.  & 
Keen,  409.)  In  a  foreclosure  suit,  a  day  having  been  given  by  the  decree 
to  the  infant  defendant,  the  heir  of  the  mortgagor,  to  show  cause  against  it, 
the  court  made  an  order  under  sut  11  Geo.  4  &  1  Will.  4,  c.  47.  s.  11, 
directing  an  immediate  conveyance  to  the  purchaser  by  the  infant  {Flood 
V.  Sutton,  1  Flan.  &  Kelly,  179.) 

After  a  decree  and  order  on  further  directions  in  a  suit  by  creditors,  the 
plaintiffs  discovered  that  there  was  an  infant  tenant  in  tail  of  the  deceased's 
real  estates  in  existence,  who  was  bom  prior  to  the  filing  of  the  bill.  On 
the  hearing  of  a  supplemental  suit,  by  which  the  infant  was  first  brought 
before  the  court,  the  accounts  were  directed  to  be  taken  over  again  as  against 
the  infant,  with  liberty  to  the  master  to  adopt  any  of  the  accounts  before 
taken,  if  he  should  find  it  beneficial  to  the  infant  so  to  do.  (BailUe  t.  Jack- 
son,  10  Sim.  167.)  In  a  suit  for  administering  the  property  of  a  person 
deceased,  if  an  infimt  defendant  is  interested  in  the  real  estates,  the  court 
will  not  direct  those  estates  to  be  sold,  until  the  accounU  of  the  per- 
sonal estate  have  been  taken,  and  the  cause  heard  for  further  directions. 
{lb.) 
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II  Geo.  4^ 

Conveyances  by  Infants.  ^JIP^^'X* 

C.47,  «.ll. 

11.  Where  any  sait  hath  been  or  shall  be  instituted  in  any 

court  of  equity,  for  the  payment  of  any  debts  of  any  person  or  ^nveyai^S**^* 
persons  deceased,  to  which  their  heir  or  heirs,  devisee  or  devi-  ^^^^  o«i«'  <>' 
sees,  may  be  subject  or  liable,  and  such  court  of  equity  shall  ^  *^"^* 
decree  the  estates  liable  to  such  debts,  or  any  of  them,  to  be  sold 
for  satisfaction  of  such  debt  or  debts,  and  by  reason  of  the  in- 
fancy of  any  such  heir  or  heirs,  devisee  or  devisees,  an  imme- 
diate conveyance  thereof  cannot,  as  the  law  at  present  stands, 
be  compelled,  in  every  such  case  such  court  shall  direct,  and,  if 
necessary,  compel  such  infant  or  infants  to  convey  such  estates 
so  to  be  sold  (by  all  proper  assurances  in  the  law)  to  the  pur- 
chaser or  purchasers  tnereof,  and  in  such  manner  as  the  said 
court  shall  think  proper  and  direct ;  and  every  such  infant  shall 
make  such  conveyance  accordingly ;  and  every  such  convey- 
ance shall  be  as  valid  and  effectual  to  all  intents  and  purposes 
as  if  such  person  or  persons,  being  an  infant  or  infants,  was  or 
were  at  the  time  of  executing  the  same  of  the  full  age  of  twenty- 
one  years  (m). 

(m)  An  application  under  this  section  for  an  infant  heir  or  devisee  to 
conyey  must  be  made  bj  petition,  and  not  by  motion.  (Jnon.,  1  Y.  &  Coll. 
76.)  An  infant  devisee  in  tail  may  be  ordered  to  convey  under  this  section 
(Pentiff  V.  Pretor,  9  Sim.  135) ;  and  the  conveyance  must  be  made  by  the 
proper  assurance  which  by  law  is  now  required  for  a  tenant  in  tail.  {Rod- 
eUffe  V.  Eecles,  1  Keen,  130.)  This  section  of  the  act  extends  to  a  case 
where  the  decree  for  sale  of  the  estate  was  made  prior  to  the  act  {Chapman 
T.  Tennanl,  2  Russ.  &  Mylne,  74.)  Where  a  testator  devised  his  estate  to 
two  persons  as  tenants  in  common  in  fee,  and  one  of  them  died  after  the 
testator,  leaving  an  infent  heir ;  in  a  creditor's  suit,  after  a  decree  for  sale 
of  the  estate,  the  infant  heir  was  ordered  to  join  in  the  conveyance  to  the 

Purchaser  under  this  section  of  the  act.  {Brook  v.  Smith,  2  Russ.  &  Mylne, 
8.)  A  convejnince  by  an  infant  under  this  section  passes  only  such  interest 
as  the  infant,  if  of  full  age,  might  pass.  {Heming  v.  Archer,  8  Beav.  294, 
See  2  ft  S  Vict  c.  60,  and  11  ft  12  Vict  c  87,  post,  pp.  486,  486.) 


CONYETANOBS  BY  PbRSONS  HAVING  LiMITBD  INTERESTS. 

12.  Where  any  lands^  tenements^  or  hereditaments,  hath  been  Penons  having  a 
or  shall  be  devised  in  settlement  by  any  person  or  persons  whose  Jl^Jv"**theVw*^ 
estate  under  this  act,  or  by  law,  or  by  his  or  their  will  or  wills,  thelSutcU**' 
shall  be  liable  to  the  payment  of  any  of  his  or  their  debts,  and  .^^'^ ****** 
by  such  devise  shall  be  vested  in  any  person  or  persons  for  life 
or  other  limited  interest,  with  any  remainder,  limitation,  or  gift 
over,  which  may  not  be  vested,  or  may  be  vested  in  some  per- 
son or  persons  from  whom  a  conveyance  or  other  assurance  of 
the  same  cannot  be  obtained,  or  by  way  of  executory  devise, 
and  a  decree  shall  be  made  for  the  sale  thereof  for  the  payment 
of  such  debts  or  any  of  them,  it  shall  be  lawful  for  the  court  by 
whom  such  decree  shall  be  made,  to  direct  any  such  tenant  for 
life,  or  other  person  having  a  limited  interest,  or  the  first  exe- 
cutory devisee  thereof,  to  convey,  release,  assign,  surrender,  or 
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11  Geo.  4  4-  otberwise  assure  tbe  fee  simple,  or  other  the  whole  interest  or 
^47*^'vi      interests  so  to  be  sold,  to  the  purchaser  or  purchasers,  or  in  such 

*^'  *  *'  '  manner  as  the  said  court  shall  think  proper ;  and  every  such 
conveyance,  release,  surrender,  assignment,  or  other  assurance, 
shall  be  as  effectual  as  if  the  person  who  shall  make  and  exe- 
cute the  same  were  seised  or  possessed  of  the  fee  simple  or  other 
whole  estate  so  to  be  sold  (n). 

(fi)  Where  copyholds  devised  to  an  infant  for  life,  remainder  to  his  first 
and  other  sons  in  tail,  were  decreed  to  be  sold  to  pay  the  debts  of  the 
testator,  and  an  order  was  made  in  the  cause  and  pursuant  to  this  statute 
that  the  guardian  of  the  infant  should  surrender  them  to  the  purchaser :  it 
was  held,  that  the  purchaser  was  entitled  to  require  that  an  order  should  be 
made  discharging  the  contingent  rights  of  the  unborn  issue  of  the  infant 
under  the  29th  section  of  the  Trustee  Act,  1850.  An  order  under  the 
Trustee  Act,  1850,  may  be  made  in  the  cause  without  petition.  {fVood  ▼• 
Beetlestone,  1  Kay  &  J.  212.) 

It  had  been  decided  that  where  it  is  necessary  to  resort  to  the  real  assets 
of  a  deceased  debtor  for  payment  of  his  debts,  the  court  might  direct  the 
money  to  be  raised  by  mortgage  instead  of  sale,  and  might  dso  direct  the 
infant  heir  or  devisee  of  the  debtor  to  convey  the  estate  to  the  mortgagee. 
{Holme  v.  Williams,  8  Sim.  557.)  In  Smetkunt  v.  Lmgworth,  (7  Law  J., 
N.  S.,  Chanc.  18,)  it  was  held,  that  the  court  was  not  authorized  to  direct  a 
mortgage  of  an  infant's  estate  for  payment  of  the  ancestor's  debts.  (See 
2  &  A  Vict.  c.  60,  post,  p.  485.) 

This  section  does  not  apply  to  a  case  where  an  estate  is  devised  to  a 
trustee  during  the  life  of  the  cestui  que  trusty  with  remainder  over,  and  by 
the  disclaimer  of  the  trustee  the  legal  estate  descended  on  the  heir.  {Heming 
T.  Archer,  7  Beav.  515  ;  8  Beav.  294.)  An  estate  was  sold  to  a  party  to  a 
suit  for  payment  of  the  testator's  debts,  and  which  by  the  disclaimer  of  a 
trustee  was  vested  in  the  heir  fmr  autre  vie,  with  legal  remainder  to  the 
children  of  A.  (who  was  living)  as  tenants  in  common.  The  purchase- 
money  was  in  court.  It  was  held,  that  no  effective  conveyance  could  be 
made  under  the  act  until  the  class  of  children  had  been  deterupned,  by  the 
death  of  A.     {Heming  v.  Archer,  9  Beav.  366.) 

A  testator  devised  real  estates  to  trustees  to  pay  debts,  and  to  convey  the 
real  estate,  subject  to  such  debts,  to  his  son  upon  marriage  in  strict  settle- 
ment. The  trustees  accordingly  conveyed  the  estate  to  the  testator's  son 
for  life,  with  remainder  in  strict  settlement :  it  was  held,  that  the  son  could 
convey  the  legal  estate  under  this  section.  Where  the  estate  of  infants  is 
concerned,  there  will  be  a  direction  to  settle  the  conveyances  absolutely, 
and  not  in  case  the  parties  differ.  (Cheese  v.  Cheese,  Law  J.  1846,  Chan. 
28.) 

A  decree  having  been  made  in  a  creditor's  suit  for  sale  of  part  of  the  real 
estate,  and  a  sale  having  taken  place  of  freeholds  and  copyholds,  on  a  peti- 
tion under  the  statute  that  the  tenant  for  life  might  convey  and  surrender  to 
the  purchaser,  the  same  was  ordered,  notwithstanding  that  the  stat.  3  &  4 
Will.  4,  c.  104,  making  copyhold  estate  assets  for  the  payments  of  simple 
contract  and  specialty  debts,  was  passed  subsequently,  the  words  of  the 
former  act  having  a  prospective  operation.  {Branch  v.  Browne,  12  Jur.  768; 
17  Law  J.,  Chanc.  485.) 

The  tenant  for  life  of  estates,  decreed  in  a  creditor's  suit  to  be  sold  for 
payment  of  debts,  was  a  trustee  for  the  purchaser  widiin  the  meaning  of  1 
Will.  4,  c.  60,  s.  18.    {Re  Milfield,  2  Phiil.  C.  C.  254.) 


Ireland. 

S^GM.TInJ^  18.  Nothings  in  this  act  shall  extend  or  be  deemed  or  con- 
latfngto  debtT"  Btrued  to  extend  to  repeal  or  alter  an  act  made  by  the  parlia- 
daetobaoker«.     ment  of  Ireland,  in  the  thirtj-tbird  year  of  the  reign  of  King 
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George  (p)  the  First,  intituled  "  An  Act  for  the  better  securing  1^  Cfw.  4  ^ 

the  Payment  of  Bankers'    Notes,  and  for  providing  a  more  ^^''^'ti 

effectual  Remedy  for  the  Security  and  Payment;  of  the  Debts  ^'     '  *' 
due  by  Bankers    {q). 

{p)  The  following  words  are  here  omitted  by  mistake  :  **the  Second,  in- 
tituled '  An  Act  for  repealing  an  Act  passed  in  this  Kingdom  in  the  eighth 
Year  of  the  Reign  of  King  George.*  '* 

(v)  By  the  third  section  of  the  Irish  statute  33  Geo.  2,  c.  14,  all  disposi- 
tions after  10th  May,  1760,  by  bankers  of  real  or  leasehold  estates,  or  any 
interest  therein,  to  or  for  any  children  or  grandchildren  of  any  banker,  are 
void  against  creditors,  though  for  valuable  consideration,  and  tliough  not 
creditors  at  the  time. 


The  Stat.  2  &  3  Vict.  c.  60,  after  reciting  the  11th  and  12th 
sections  of  the  etat.  11  Geo.  4  &  1  Will.  4,  c.  47,  {ante^  pp. 
483,  484,)  and  that  doubts  were  entertained  whether  ihe  above 
sections  authorized  courts  of  equity  to  direct  mortgages  as  well 
as  sales  to  be  made  of  the  estates  of  such  infant  heirs  or  devisees, 
or  of  lands,  tenements,  or  hereditaments  so  devised  in  settle* 
ment  as  aforesaid,  and  also  to  authorize  such  sales  and  mort- 
gages to  be  made  in  cases  where  such  tenant  for  life,  or  other 
person  having  a  limited  interest,  or  such  first  executory  devisee 
as  aforesaid,  is  an  infant,  enacts,  '' that  the  said  hereinbefore  Recited  pro- 
recited  provisions  of  the  said  act  shall  extend  and  the  same  are  J&'^i^wnVl?**' 
hereby  extended  to  authorize  courts  of  equity  to  direct  mort-  47.  extended 'to* 
gajres  as  well  as  sales  to  be  made  of  the  estates  of  such  infant  JlJeJ'iJVJn 'ii 
heirs  or  devisees,  and  also  of  lands,  tenements,  or  hereditaments  tales  ©restates. 
so  devised  in  settlement  as  aforesaid,  and  to  authorize  such  sales 
and  mortgages  to  be  made  in  cases  where  such  tenant  for  life, 
or  other  person  having  a  limited  interest,  or  such  first  executory 
devisee  as  aforesaid,  is  an  infant. 

The  second  section  enacts,  "  That  when  any  sale  or  mortgage  sarpim  of  money 
shall  be  made  in  pursuance  of  the  said  recited  act  or  this  act,  Jjjj,^  J^JSA" I** 
the  surplus  (if  any)  of  the  money  raised  by  such  sale  or  mort-  to  descend  in  tht 
gage  which  shall  remain  after  answerinff  the  purposes  for  which  Jh"e»St?"w  "id 
the  same  shall  have  been  raised,  and  defraymg  all  reasonable  or  mortgaged 
costs  and  expenses,  shall  be  considered  in  all  respects  of  the  ^^^^^^  *^^«  <'®'»®- 
same  nature  and  descend  or  devolve  in  the  same  manner  as  the 
estate,  or  the  landi<,  tenements,  or  hereditaments  so  sold  or  mort- 
gaged, and  shall  belong  to  the  same  persons,  be  subject  to  the 
same  limitations  and  provisions,  and  be  applicable  to  the  same 
purposes  as  such  estate  or  such  lands,  tenements  or  heredita- 
ments would  have  belonged  and  be  subject  and  applicable  to  in 
case  no  such  sale  or  mortgage  had  been  made"  (o). 

id)  In  a  creditor's  suit  the  court  has  no  jurisdiction,  under  these  statutes, 
11  Geo.  4  &  1  Will.  4,  c.  47,  and  2  &  3  Vict.  c.  60,  to  extend  the  sum  to 
be  raised  by  way  of  mortgafi^e  by  an  infant  for  payment  of  the  debts  of  his 
ancestor  or  devisor,  so  as  to  include  money  required  for  repairs,  even  where 
such  repairs  are  necessary  in  order  to  obtain  an  advance  on  mortgage,  and 
where  a  mortgage  is  much  more  beneficial  to  the  infant  than  a  sale  would 
be.  {Hill  V.  Maurice,  1  De  G.  &  S.  214.  See  Garnutone  v.  Gaunt,  1  Coll. 
C.  C.  577.) 
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11  i  12  FUt.  The  Stat  11  k  12  Vict.  c.  87,  after  recidng  the  12th  section 
g'87>  of  the  11  Geo.  4  &  1  Will.  4,  c.  47,  (ante,  p.  483,)  "  And  that 
such  provision  did  not  extend  to  the  case  of  lands,  tenements, 
or  hereditaments  of  a  deceased  debtor  which  are  by  descent  or 
otherwise  than  by  devise  vested  in  the  heir  or  co-heirs  of  such 
debtor,  subject  to  an  executory  devise  over  in  favour  of  a  person 
or  persons  not  existing  or  not  ascertained,  and  that  it  was  ex* 
peaient  that  the  said  provision  of  the  said  act  should  be  extended 
Recited  OT<MiteD  to  such  casc :"  it  is  enacted,  that  in  cases  in  other  respects  falling 
frc.^f  a  dMeased'  within  the  Said  thereinbefore  recited  provisions  of  the  said  act  the 
debtor,  in  certaio  game  act  shall  extend  and  is  hereby  extended  to  any  case  in  which 
any  lands,  tenements,  or  hereditaments  of  any  deceased  person 
shall  by  descent  or  otherwise  than  by  devise  be  Tested  in  the 
heir  or  co-heirs  of  such  person,  subject  to  an  executory  devise 
over  in  favour  of  a  person  or  persons  not  existing  or  not  ascer- 
tained ;  and  in  any  such  case  it  shall  be  lawful  for  the  court 
mentioned  in  the  said  recited  provision  to  direct  such  heir  or 
co-heirs,  notwithstanding  such  neir  or  such  co-heirs,  or  an^  of 
them,  may  be  an  infant  or  infants,  to  convey,  release,  assign, 
surrender,  or  otherwise  assure  the  fee  simple  or  other  the  whole 
interest  or  interests  so  to  be  sold,  to  the  purchaser  or  porohasers, 
or  in  such  manner  as  the  said  court  snail  think  proper ;  and 
every  such  conveyance,  release,  surrender,  assignment  or  other 
assurance  shall  be  as  effectual  as  if  the  heir  or  co-heirs  who  shall 
make  and  execute  the  same  was  or  were  seised  or  possessed  of 
the  fee  simple  or  other  whole  estate  so  to  be  sold,  and,  if  an  in- 
fant or  infants,  was  or  were  of  full  age. 
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PAYMENT  OF  DEBTS  OUT  OF  REAL  ESTATES. 
3  &  4  William  IV,  c.  104. 

An  Act  to  render  Freehold  and  Conykold  Estates  Assets  for 

the  Payment  of  Simple  and*  Contract  Debts,  •  st^ 

[29th  August,  1833.] 

Whereas  it  is  expedient  that  the  payment  of  the  dehts  of  all 

persons  should  be  secured  more  effectually  than  is  done  by  the 

laws  now  in  force :  be  it  therefore  enacted,  that  from  and  after 

the  passing  of  this  act,  when  any  person  shall  die  seised  of  or 

entitled  to  any  estate  or  interest  in  lands,  tenements,  or  here-  Freehold  and 

ditaments,  corporeal  or  incorporeal,  or  other  real  estate,  whether  fjg?*'***  "***£* 

freehold,  customaryhold,  or  copyhold,  which  he  shall  not  by  his  Msetoforthe  pay- 

last  will  have  charged  with  or  devised  subject  to  the  payment  JJSJ^^  o??*** 

of  his  debts,  the  same  shall  be  assets  to  be  administered  m  courts  ciaity  debu!^^ 

of  equity  for  the  payment  of  the  just  debts  of  such  persons,  as 

well  debts  due  on  simple  contract  as  on  specialty ;  and  that  the 

heir  or  heirs  at  law,  customary  heir  or  heirs,  devisee  or  devisees 

of  such  debtor  shall  be  liable  to  all  the  same  suits  in  equity  at 

the  suit  of  auy  of  the  creditors  of  such  debtor,  whether  creditors 

by  simple  contract  or  by  specialty,  as  the  heir  or  heirs  at  law, 

devisee  or  devisees  of  any  person  or  persons  who  died  seised  of 

freehold  estates  was  or  were  before  the  passing  of  this  act  liable 

to  in  respect  of  such  freehold  estates  at  the  suit  of  creditors  by 

specialty  in  which  the  heirs  were  bound ;  provided  always,  that 

in  the  administration  of  assets  bv  courts  of  equity  under  and  by 

virtue  of  this  act  all  creditors  oy  specialty  m  which  the  heirs 

are  bound  shall  be  paid  the  full  amount  of  the  debts  due  to  them 

before  any  of  the  creditors  by  simple  contract  or  by  specialty 

in  which  the  heirs  are  not  bound  shall  be  paid  any  part  of  their 

demands  (a). 

(a)  This  statute  makes  freehold  estates  subject  to  simple  contract  debts,  Dedtiont  on  thli 
which  were  before  subject  to  specialty  debts ;  but  it  applies  only  to  estates  sutute. 
which  the  testator  has  not  charged  or  devi$ed  tulyect  to  the  payment  rf  ku 
debts.  All  estates  subject  to  the  payment  of  debts  will  not  be  liable  to  be 
sold  without  the  intervention  of  a  court  of  equity;  and  the  rule  that  a 
charge  of  debts  is  equivalent  to  a  trust  to  sell  for  the  payment  of  debts, 
leaves  the  distinction  between  estates  subjected  to  the  payment  of  debts  by 
the  will  of  the  debtor,  and  estates  subject  to  debts  by  the  operation  of  the 
law,  precisely  as  it  was  before  this  act.  {Ball  v.  Harrie,  4  My.  &  Cr. 
264.) 
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8  4-4  Will.  4y       This  act  charges  the  real  estates  of  any  person  dying  seised  of  such  estates 
'  e,  104.  not  only  with  the  debts  of  every  description  actually  due  at  his  death,  but 

also  with  all  liabilities  which  may  result  out  of  obligations  entered  into 

during  his  life.    {HamerU  Devisees'  caset  2  De  O.,  M.  &  G.  366;  16  Jur. 
555;  21  Law  Jm  Chan.  832.) 

A  testator,  after  bequeathing  a  number  of  pecuniary  legacies  to  difierent 
persons,  and  giving  a  certain  field  to  his  godson,  directed  that  all  his  debts 
and  the  above  legacies  should  be  paid  and  discharged  within  six  months 
after  his  decease ;  and  all  the  rest  and  residue  of  his  estate,  both  real  and 
personal,  be  gave  to  N.  The  personal  estate  proving  insufficient  to  pay 
the  debts  and  legacies :  it  was  held,  upon  demurrer  to  a  bill  by  some  of  the 
legatees  seeking  to  charge  their  legacies  on  the  real  estate,  which  passed 
under  the  residuary  devise  to  N.,  first,  that  there  was  no  equity  in  favour  of 
pecuniary  legatees  to  have  the  assets  marshalled,  so  as  to  throw  the  debts 
on  the  real  estate  devised  to  N.;  but  secondly,  that  both  the  debts  and 
legacies  were,  by  the  words  of  the  will,  efiectually  charged  upon  that  estate. 
In  this  case  it  was  contended,  that  as  the  will  was  executed  subsequently  to 
the  passing  of  this  act,  and  as  every  testator  must  be  presumed  to  be  cog- 
nizant of  the  law,  the  testator  knew  that  his  debts  were  chargeable  by 
statute  on  his  real  as  well  as  on  his  personal  estate,  and  of  course,  there- 
fore, when  he  made  his  will,  meant  that,  in  the  event  of  the  personalty 
proving  insufficient  to  answer  both  his  debts  and  legacies,  the  former  should 
be  thrown  upon  the  real  estate.  It  was  said,  however,  by  Lord  Cotienhamf 
C,  that  he  could  not  feel  justified  in  departing  from  the  rules  established 
in  the  cases  >^hich  preceded  this  statute,  on  account  of  the  very  beneficial 
provisions  of  that  act.  To  do  so  would  create  great  confusion,  and  much 
uncertainty  and  litigation ;  and  the  provisions  of  that  act  could  have  no 
bearing  upon  the  construction  of  a  charge  of  legacies ;  and  indeed,  as  to 
debts,  a  charge  by  the  will  was  not  inoperative  in  consequence  of  that  act. 
(Mirehouse  v.  Scaife,  2  My.  &  Cr.  695,  698,  70S.) 

It  has  been  alreadjr  stated,  that  under  the  slat.  3  &  4  Will.  4,  c.  106,  s.  8, 
(ante,  p.  459,)  an  heir  to  whom  lands  are  devised  by  his  ancestor  takes 
them  as  devisee  to  all  purposes.  Where  real  estates  are  devised  to  the  heir, 
although  for  certain  purposes  he  takes  by  descent,  yet,  as  between  bim  and 
the  devisees  of  other  parts  of  the  testator's  estates,  the  estates  devised  to 
the  former  are  not  to  be  applied  in  payment  of  the  debts  in  priority  to  the 
estates  devised  to  the  latter,  though  the  creditors  of  a  testator  have  a  right 
to  resort  to  the  estate  devised  to  the  heir  in  priority  to  the  other  devised 
estates,  yet  the  heir  is  entitled  to  contribution  from  the  other  devisees  to 
the  extent  to  which  his  estate  may  be  exhausted  by  debts.  {Biederman  v. 
Seymour,  3  Beav.  368.) 

Debts  by  specialty,  in  which  the  heirs  are  not  bound,  are  not,  in  the 
administration  of  assets,  entitled  by  virtue  of  this  act  to  any  priority  over 
simple  contract  debts.     {Cummhu  v.  Cummins,  3  Jones  &  L.  64.) 

Where  a  party  dies  without  heirs,  and  his  land  escheats  to  the  lord,  it  is 
applicable  to  payment  of  debts  under  this  statute,  but  whether  it  is  so  ap- 
plicable in  priority  to  estates  specifically  devised  seems  to  be  questionable. 
{Evans  v.  Broum,  6  Jur.  380;  5  Beav.  114.) 

To  a  suit  for  administering  the  real  assets  of  a  testator, under  this  statute, 
the  heir  at.law  is  not  a  necessary  party,  as  well  as  the  devisee.  {Bridges  v. 
Hinxman,  16  Sim.  71,  overruling  Brown  v.  fVeatherby,  10  Sim.  125.  See 
Weeks  v.  Evans,  7  Sim.  546.)  And  it  is  not  necessary  to  establish  the  will 
against  the  testator's  heir.     {Goodchild  v.  Terrett,  5  Beav.  398.) 

In  a  creditors'  suit,  seeking  the  application  of  real  estate  in  payment  of 
debts,  both  the  heir  at  law  and  devisees  of  the  debtors  being  parties,  and 
the  will  not  being  admitted  by  the  heir,  the  court  would  neither  dismiss  the 
bill  against  the  heir,  nor  direct  an  issue  devisavit  vel  non  at  his  request,  as 
the  creditors  bad  a  title  paramount  to  that  of  the  heir  or  devisees,  and  the 
question  of  the  validity  of  the  will  as  between  them  could  not  afiect  the 
rights  of  the  creditors.     {Sphkernell  v.  Hothamt  9  Hare,  73.) 

In  the  case  of  a  general  devise  and  bequest  of  the  testator's  real  and  per- 
sonal estate  to  A.  for  life,  and  after  the  decease  of  A.,  a  devise  of  certain 
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oopyholds  to  B.,  and  a  direction  that,  on  the  decease  of  B,,  the  copyholds    3  4*  4  Will,  4, 
should  be  sold,  with  a  gift  of  the  monies  arising  by  such  sale  amongst  per-         e.  104. 
sons  of  certain  classes  who  should  be  living  at  the  death  of  B.,  share  and  — -^-^— 
share  alike :  it  seems  that  the  executors  would  not  be  necessary  parties,  on 
the  mere  ground  that  the  copyhold  estate  is  by  statute  made  assets  to  be 
administered  in  equity  for  the  payment  of  debts.    (Curtis  v.  Fulbrookf  8 
Hare.  346.) 

In  order  to  obtain  a  decree  for  the  sale  of  a  testator's  real  estate,  for  pay- 
ment of  his  debts  under  this  statute,  it  is  not  necessary  that  the  bill  should 
be  filed  by  a  creditor.  {Dinning  v.  Henderson,  2  Coll.  C.  C.  330.)  The 
court  has  jurisdiction  to  order  the  real  estates  of  a  deceased  debtor  to  be 
sold  for  payment  of  his  debts  in  a  suit  for  the  administration  of  his  estates, 
though  it  be  instituted  not  by  a  creditor,  but  by  the  heir  and  the  next  of  kin 
of  the  deceased.  {Price  v.  Price,  15  Sim.  484;  Rodney  v.  Rodney,  16  Sim, 
807.) 

The  rights  of  simple  contract  creditors  of  an  ancestor,  as  against  the  de- 
scended estates,  are  not  defeated  by  judgments  entered  up  against  the  heir 
foi:  his  personal  debts  before  suit  {Kinderley  v.  Jervis,  22  Bcav.  1 ;  2  Jur., 
N.  S.  602 ;  25  L.  J.,  Chanc  688.)  The  3  &  4  Will.  4,  c.  104,  makes  real 
estate  assets,  to  be  administered  in  courts  of  equity  for  payment  of  simple 
contract  debts  of  the  deceased ;  and  the  1  &  2  Vict.  c.  liO,  s.  13,  makes  a 
judgment  a  charge  on  any  lands  of  which  the  judgment  debtor  is  seised,  or 
over  which  he  shall  have  any  disposing  power  for  his  own  benefit;  and  it 
makes  such  judgment  an  equitable  mortgage  thereon:  it  was  held,  that 
judgments  entered  up  against  the  heir  for  his  own  debt,  before  any  action 
or  suit  by  the  simple  contract  creditors  of  the  ancestor,  have  no  priority  over 
the  simple  contract  creditors  of  the  intestate  in  respect  of  the  descended 
estate,  (lb.)  It  was  not  the  object,  nor  is  it  the  operation,  of  the  3  &  4 
Will.  4,  c  104,  to  make  the  simple  contract  debts  of  a  deceased  person  in 
the  nature  of  mortgages  or  specific  charges  on  his  real  estate ;  but,  as  the 
statute  makes  the  land  assets  for  the  payment  of  his  debts,  these  debts  con- 
stitute a  general  charge  upon  them,  but  not  so  that  a  bona  fide  purchaser  of  « 
the  lands  from  the  heir  or  devisee  is  bound  to  see  to  the  application  of  the 
purchase- money,  as  he  would  be  in  the  case  of  a  particular  mortgage  on  any 
portion  of  the  lands  themselves.  {lb,)  The  real  estate  of  a  deceased  person 
constitutes  assets  to  be  administered  in  a  Court  of  Equity  according  to  the 
priorities  specified  by  the  statute,  and  all  the  incidents  of  assets  attach  to 
It,  and  consequently  such  assets  are  liable,  in  the  first  place,  to  pay  the  debts 
of  the  deceased  debtor,  and  subject  thereto  they  belong  to  his  devisee  or 
heir  at  law ;  but  the  devisee  or  heir  at  law  takes  no  beneficial  interest  therein, 
except  subject  to  and  after  payment  of  the  debts  of  the  deceased  testator  or 
ancestor.    {lb.) 

The  proviso  in  this  act  makes  an  equity  of  redemption  in  a  mortgage  in 
fee  legal  assets,  and  consequently  the  creditors  by  specialty,  in  which  the 
heirs  of  the  deceased  are  bound,  will  be  entitled  to  be  paid  the  full  amount 
of  their  debts,  out  of  the  money  received  for  the  sale  of  the  equity  of  redemn- 
tion,  before  any  part  of  it  will  be  applied  in  payment  of  the  debts  of  the 
creditors  by  simple  contract.  {Foster  v.  Hundley ,  1  Sim.  N.  S.  200.)  A 
creditor  by  bond,  in  which  the  heirs  are  named,  takes  priority  over  a  spe- 
cialty creditor,  in  which  the  heirs  are  not  expressly  named.  {^Richardson  v« 
Jenkins,  1  Drew.  477.) 

Befoie  this  act,  lands  were  not  liable  to  the  payment  of  simple  contract  simple  contract 
debte,  except  those  of  traders  by  stat  47  Geo.  3,  sess.  2,  c.  74,  and  1 1  Geo.  4  debu,  what, 
&  1  Will,  i,  c.  47.  {Ante,  pp.  479,  480.)  Debts  by  simple  contract  are 
such,  where  the  contract  upon  which  the  obligation  arises  is  neither  ascer- 
tained by  matter  of  record,  nor  yet  by  deed  or  special  instrument,  but  by 
oral  evidence,  the  most  simple  of  any;  or  by  notes  unsealed,  which  are 
capable  of  a  more  easy  proof,  and  (therefore  only)  better  than  a  verbal  pro- 
mise. It  is  easy  to  see  in  what  a  vast  variety  of  obligations  this  last  class 
may  be  branched  out,  through  the  numerous  contracts  for  money,  which  are 
not  only  expressed  by  the  parties,  but  virtually  implied  in  law.  (2  Bl.  Comm. 
465.)  A  foreign  judgment  constitutes  but  a  simple  contract  debt  (  Wilson 
V.  Lady  Dunsany,  18  Beav.  293.) 
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A  penon  who  was  a  lunatic,  but  bad  not  been  found  to  be  so  by  inquisi* 
tion,  died  seiaed  of  a  small  freehold  estate,  but  not  poasessed  of  any  personal 
property.  His  step-father  had  received  the  rents  of  the  estate,  and  had 
expended  more  than  the  amount  of  them  in  maintaining  the  lunatic;  he 
also  paid  the  lunatic's  funeral  expenses:  it  was  held,  that  he  was  not 
entitled,  under  this  act,  to  be  paid  either  the  surplus  expenditure,  or  the 
amount  of  the  funeral  expenses,  out  of  the  lunatic's  freehold  estate.  {Carttr 
T.  Beardf  10  Sim.  7.)  See  Rogers  ▼.  Price,  3  Y.  &  Jerv.  28,  where  it  was 
held  that  an  executor,  who  has  assets  sufficient  for  the  purpose,  is  liable, 
upon  an  implied  pnimise,  to  pay  for  a  funeral  suitable  to  the  degree  of  bis 
testator,  furnished  by  the  directions  of  a  third  person.  In  Wemtworth  ▼.  7VM, 
1  Y.  3r  Coll.  N.  C.  171,  it  was  decided  that,  in  the  case  of  necessaries  sup- 
plied to  a  lunatic,  the  law  raises  a  contract  by  implication  on  the  part  of  the 
lunatic,  under  wfcach  the  amount  of  such  necessaries  may  become  pajrable  as 
a  debt  out  of  his  real  or  personal  assets,  on  a  bill  filed  for  the  administration 
of  those  assets.  (See  Manby  t.  Scott,  1  Sid.  112 ;  Buxter  y.  Earl  Porttmoutkt 
7  D.  &  R.  614;  6  B.  &  C.  170;  Brown  v,  JoddreU,  $ Cwrr,  &  P.  30;  Mood. 
&  M.  105 ;  Dane  v.  Lady  Kirkwall,  8  Carr.  &  P.  679.  See  Shelford  on  La- 
natics,  462 — 465,  2nd  ed.) 

The  law  will  raise  an  implied  contract  or  debt  against  the  lunatic  or  bis 
estate,  for  the  monies  expended  for  the  necessary  protection  of  his  person  and 
estate.    (  Williams  ▼.  Wentworth,  5  Beav.  325.) 

If  a  trustee  be  sued  in  chancery  for  an  account,  and  it  appears  that  be 
has  properly  expended  sums  of  money  for  the  protection  and  safety,  or  for 
the  maintenance  and  support,  of  his  cestui  que  trust,  at  a  time  when  he, 
though  adult,  was  incapable  of  taking  care  of  himself,  the  court  will  allow 
him  credit  in  account  for  such  sums  of  money.  {Nelson  ▼.  Dmncomhe,  9 
Beav.  211.) 

A  trustee,  who  has  committed  a  breach  of  trust  by  misiy[)plying  the  trust 
fund,  is  considered  only  as  a  simple  contract  debtor  to  his  cestui  que  trust. 
(  Vernon  ▼.  Fawdry,  2  Atk.  119;  Cox  y.  Bateman,  2  Yes.  sen.  19 ;  see  Perry  y. 
Phelips,  4  Yes.  116.)  But  an  acknowledgment  by  a  trustee  under  his  hand 
and  seal,  that  he  alone  had  received  the  whole  trust  money  for  the  purposes 
of  the  trust,  (G\ford  y.  Manley,  Cas.  temp.  Talbot,  109,)  or  any  general 
words  amounting  to  a  covenant  on  his  part,  will  make  him  a  debtor  by 
specialty;  and  in  equity,  undertaking  to  perform  the  trusts  is  equivalent  to 
executing  the  deed.  (Lord  Montford  v.  Lord  Cadogan,  19  Yes.  638.)  The 
money  due  in  respect  of  a  breach  of  trust,  where  the  trust  is  created  by  an 
instrument  under  seal,  is  a  specialty  debt.  (  Wood  y.  Hardisty,  2  ColL  C.  C. 
542.) 

A  breach  of  trust  will  constitute  merely  a  simple  contract  debt,  unless 
there  is  something  in  the  creation  of  the  trust  to  raise  a  liability  on  covenant 
against  the  trustee.  {Adey  v.  Jmold,  2  De  O.,  M.  &  O.  432 ;  16  Jur.  1 123 ; 
Wynch  v.  Grant,  2  Drew.  312.)  A  trustee  under  a  deed,  the  terms  of  which 
would  amount  to  the  creation  of  a  contract,  is  not  a  specialty  debtor  if  be 
has  not  executed  the  deed,  although  he  has  acted  under  it  (Rickardeom  v. 
Jenkins,  I  Drew.  477;  17  Jur.  446;  22  Law  J.,  Chan.  874.)  The  words 
**  covenant  or  agree"  are  not  necessary  in  a  trust  deed  to  constitute  a  spe* 
cialty  contract;  a  delaration  by  the  trustee,  that  he  will  stand  possessed  on 
certain  trusts,  &c.,  is  sufficient.    {lb.) 

A  covenant  by  a  father  in  his  son*s  marriage  settlement,  by  will  or  other- 
wise, in  his  lifetime,  to  settle  3,000/n  to  be  charged  upon  all  real  and  per- 
sonal property  of  which  he  should,  at  or  immediately  before  his  death,  be 
seised  or  possessed,  so  as  immediately  after  the  decease  of  the  surYivor  of 
himself  and  wife  to  become  well  and  effectually  vested  in  the  trustees  of  the 
settlement,  upon  trust  for  the  son's  widow  and  the  issue  of  the  marriage : 
was  held  to  create  a  specialty  debt,  to  be  proved  accordingly  in  the  adminis- 
tration of  his  father's  estate.  (Eyre  v.  Monro,  3  Kay  &  J.  305 ;  3  Jur., 
N.  S.  584 ;  26  L.  J.,  Chanc.  767.) 

Before  this  act,  freehold  estates  were  not  assets  for  the  payment  of  simple 
contract  creditors,  (8  Yes.  384,)  although  in  some  cases  they  acquired  a 
right  against  the  real  estate  by  marshalling.  (12  Yes.  154.)  The  principle 
of  marshalling  was,  that  a  person  who  had  two  funds  to  which  he  might  resort 
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for  the  payment  of  a  debt,  should  not  by  his  choice  disappoint  another  who  S  S^  4  Will  4, 
had  only  one,  but  the  latter  should  stand  in  the  place  of  the  former.  (  Trimmer         c.  104. 

v»  Baynt,  9  Ves.  209.)    This  rule  was  applied  where  a  person  had  a  double  

fund  to  resort  to,  and  another  person  had  a  demand  upon  one  fund  only,  in 
which  case  the  court  turned  the  person  having  the  double  fund  upon  that 
which  was  not  liable  to  the  other  person's  demand,  in  order  to  leave  that 
fund  open  to  the  latter.  {Attorney-General  y.  Tyndall,  Ambl.  615.)  And 
therefore,  if  a  mortgagee  exhausted  the  whole  personal  esute  in  payment  of 
his  debt,  the  simple  contract  creditors  of  the  mortgagor  were  entitled  to 
stand  in  the  place  of  the  mortgagee  against  the  freehold  estate,  for  the 
proportion  of  the  mortgage  which  bad  been  paid  out  of  the  personal  estate. 
{Atdrieh  v.  Cooper^  8  Ves.  891.)  And  where  it  is  necessary  for  the  payment 
of  creditors,  that  the  mortgagee  of  freeholds  and  copyholds  should  be  com- 
pelled to  take  his  satisfoction  out  of  the  latter,  and  he  takes  it  out  of  the 
former,  those  creditors  who  are  thereby  disappointed  may  stand  in  hit 
place  as  to  the  copyhold  estate,  {Aldrich  v.  Cooper^  8  Ves.  882,)  although 
the  mortgage  of  the  copyhold  was  distinct  from,  and  subsequent  to,  the 
mortgage  of  the  freeholds.  ( Gwynne  v.  Edwards,  2  Russ.  289.)  So  also 
legatees  were  entitled  to  stand  in  the  place  of  specialty  creditors,  who  were 
paid  out  of  the  personal  estate,  against  estates  descended,  but  not  against 
specific  devisees,  unless  the  estates  were  devised  subject  to  debts  or  a  mort- 
gage. (8  Ves.  S96,  897.)  The  court  will  not  marshal  assets  for  the  pay- 
ment of  a  simple  contract  debt  out  of  real  estate,  where  the  bill  has  not  been 
filed  on  behalf  of  all  the  creditors  of  the  deceased :  and  liberty  to  amend  the 
bill  at  the  hearing  was  refused,  under  the  circumstances.  {Connolly  v. 
M*Dermet,  3  Jones  &  L.  260.) 

There  does  not  appear  to  be  any  authority  for  holding  that  the  right  to 
marshal  assets  will  be  exercised  in  favour  of  a  simple  contract  creditor, 
whose  immediate  right  against  the  real  estate  is  barred  by  the  Statute  of 
Limitations.  Turner^  V.  C.,  observed,  **  Simple  contract  creditors  have  now 
9.  direct  right  against  the  real  estate,  in  case  qf^  deficiency  of^ the  personal. 
They  do  not  require  the  aid  of  this  court  to  marshal  the  assete,  in  order  to 
give  them  a  remedy  against  the  estate;  and  for  whatever  purpose  the  doc- 
trine of  marshalling  may  be  necessary  to  be  kept  on  foot,  I  do  not  think 
that  it  ought  to  be  kept  alive  for  the  purpose  of  giving  indirectly  a  right 
which  could  not  be  asserted  directly.  The  consequence  would  be,  that  in 
all  cases  where  there  are  any  specialty  debts,  the  simple  contract  creditors 
would  be  entitled  to  sue  the  real  estate  at  any  time  within  which  the  spe- 
cialty  creditor  could  have  sued:  in  effect,  to  create  in  equity  the  same 
limitation  as  to  simple  contract  debts  as  the  statute  has  prescribed  as  to 
specialties."  {Fordham  v.  Wallit,  10  Hare,  280.  See  Busby  v.  Seymoar,  I 
Jones  &  L.  527.) 

This  statute  has  not  affected  the  law  as  to  the  marshalling  of  assets  in 
favour  of  pecuniary  legatees  against  devisees  of  real  estate  charged  with 
or  devised  subject  to  the  testator's  debts.  {Richard  v.  Barrett,  8  Kay  ft  J. 
289.)  The  question  now  as  before  the  act  is  one  simply  of  intention  on  the 
whole  of  the  will,  and  a  mere  charge  of  debts  upon  the  real  estate  or  a  mere 
devise  of  the  real  estate  subject  to  the  testator's  debts  without  any  trust  is 
sufficient,  in  the  event  of  the  personal  estate  proving  inadequate  to  pay 
both  debts  and  legacies,  to  entitle  the  legatees  to  come  upon  the  real  es- 
tate so  far  as  the  personalty  has  been  applied  in  payment  of  debts.  (/6. 
See  Foster  v.  Cook,  8  Br.  C.  C.  847.) 

A  testator  devised  one  estate  to  the  plaintiff,  charged  with  thepayment 
of  debts,  and  another  estate,  not  so  charged,  to  the  defendant.  The  debts 
exhausted  the  proceeds  of  the  sale  of  the  estate  devised  to  the  plaintiff;  and 
he  was  proceeding  under  this  statute  to  sell  the  estate  devised  to  the  defend- 
ant, and  pay  a  debt  due  to  himself,  part  of  which  was  barred  by  the  Statute 
of  Limitations :  but  the  court  held  that  this  statute  did  not  give  an  executor 
power  to  pay,  out  of  the  assets  obtained  by  virtue  of  this  statute,  a  debt  due 
to  himself,  or  a  stranger,  which  was  so  barred.  {Dring  v.  Greetham,  I  Eq. 
R.  442 ;  28  Law  J.,  Ch.  156.) 

Formerly  copyholds  were  not  liable  to  an  extent;  (Park.  R.  195 ;  Druryr,  Copyholds  here- 
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Man,  1  Atk.  96 ;)  and  neither  the  crown  nor  the  subject  was  allowed  to  take 
copyhold  tenements  held  in  fee  or  for  lives  in  execution,  (8  Ves.  394 J  yet 
it  was  said  that  leases  for  years  of  copyhold  tenemenu,  granted  by  Tirtue  of 
a  licence  from  the  lord,  may  be  taken  in  execution,  that  being  a  common 
law  interest.  (3  Prest.  Abstr.  351.)  Before  the  sUt  1  &  2  Vict,  c  110, 
copyhold  lands  could  not  be  taken  in  execution  upon  a  judgment  (GoimMif. 
Pack,  Vin.  Abr.  Copyhold,  (O.  e.)  pL  6;  2  Eq.  Cas.  Abr.  226,  pi.  6);  nor 
be  seized  upon  an  outlawry,  because  it  would  have  been  prejudicial  to  the 
lord  of  the  manor.  {Rex  v.  Budd,  Park.  R.  190.)  But  it  seems  that  they 
may  be  sequestered  (Dunkley  v.  Scribnor,  2  Madd.  443;  Marquis  of  Carmar^ 
then  V.  Hawton,  3  Swanst.  294);  although  the  sequestration  will  not  be 
revived  against  the  heir  of  the  party  who  was  sequestered  (  WkiUkead  ▼. 
Harristm,  I  Bam.  K.  B.  431);  and  diey  are  within  the  rules  as  to  mar- 
shalling  assets.  {Aldrick  v.  Cooper,  8  Ves.  388 ;  2  Pow.  on  Mori.  263,  n.) 
But  a  trust  of  copyholds,  which  descended  according  to  the  rules  of  the 
common  law,  was  assets  in  the  hands  of  the  heir  of  the  cettmi  qug  trust,  as 
the  customary  descent  is  in  that  case  broken.  {Kelly  v.  KeUy,  2  Eq.  Ca& 
Abr.  509,  pi.  4.) 

By  Stat.  1  &  2  Vict.  c.  110,  s.  11,  all  real  estates,  including  lands  and 
be  taken  in  ex-   hereditaments  of  copyhold   or  customary  tenure,   of    which   the   person 
ecutioD.  against  whom  execution  is  sued,  was  seised  at  the  time  of  entering  up 

such  judgment,  or  at  any  time  afterwards,  or  over  which  he  had  alone 
a  power,  may  be  taken  in  execution ;  but  the  person  taking  such  lands 
in  execution,  is  liable  to  the  performance  of  the  services  due  to  the  lord  of 
the  manor. 

Before  this  act,  copyhold  estates  were  not  liable,  either  at  law  or  in  equity, 
to  the  debts  of  a  testator  any  further  than  he  charged  them.  {Aldrich  v. 
Cooper,  8  Ves.  393.)  But  where  a  testator  having  both  freehold  and  copy- 
hold estates,  charged  all  his  real  estates  with  the  payment  of  his  debts,  if  he 
had  surrendered  the  copyhold  to  the  use  of  his  will,  the  freehold  and  copy- 
hold  would  have  been  applied  rateably ;  but  if  he  had  not  surrendered  the 
copyhold,  it  would  not  have  been  applied  until  the  freehold  was  exhausted. 
{Groweock  v.  Smith,  2  Cox,  397  :  Coombes  v.  Gibson,  1  Br.  C.  C.  273;  Kentish 
V.  Kentish,  2  Br.  C.  C.  257. )  But  equity  would,  before  the  statute  55  Geo. 
3,  c.  192,  supply  a  surrender  to  the  use  of  a  will  where  a  manifest  intent  to 
charge  copyholds  with  debts  appeared  in  the  will.  {Drake  v.  Robinson,  1  P. 
Wms.  443;  Bateman  v.  Bateman,  1  Atk.  421.)  As  to  copyholds  being 
charged  by  a  will,  see  Noel  v.  Weston,  2  Ves.  &  Bea.  269 ;  Godolphin  v.  Pen- 
neck,  2  Ves.  sen.  271 ;  Doe  d.  Clarke  v.  Ludlam,  7  Bing.  275 ;  Ronalds  v. 
Feltham,  Turn.  &  Russ.  418.)  Where  one  party,  having  a  charge  on  free- 
hold and  copyhold  estate,  and  another  party  on  the  freehold  estate  only,  it 
was  held,  that  the  latter  was  entitled  to  require  that  the  former  should  be 
satisfied  out  of  the  copyhold  estate  so  far  as  it  would  extend.  (Tidd  v.  Lister, 
10  Hare,  167.) 

Copyholds  were  not  within  the  statute  3  &  4  Will.  &  Mary,  c  14,  nor 
the  47  Geo.  3,  sess  2.  c.  74,  nor  the  1 1  Geo.  4  &  1  Will.  4,  c  47,  and  con- 
sequently before  this  act  were  not  liable  to  specialty  debts,  or  debts  of 
traders. 
Purchaser  not  Although  an  heir-at-law  is  bound  by  specialty  debts  in  respect  of  fireehold 

liable  to  debts.  lands  descended,  yet  a  purchaser  of  such  lands,  without  notice  of  any  debts, 
was  never  held  to  be  subject  to  them.  The  Statute  of  Fraudulent  Devises 
was  always  considered  as  placing  a  devisee  on  exactly  the  same  footing  as 
an  heir-at-law,  although  the  contrary  had  been  inefieciually  attempted  to  be 
established.  {Matthews  v,  Jones,  2  .\nstr.  506.)  Equity  will  however,  on 
behalf  of  creditors,  grant  an  injunction  against  a  purchaser  to  restrain  pay- 
ment of  the  purchase-money  to  the  heir.  {Green  v.  Lowes,  3  Br.  C.  C. 
217.)  And  as  simple  contract  creditors  under  the  47  Geo.  3,  sess.  2, 
c.  74,  were  held  to  stand  in  this  respect  in  the  same  situation  as  spe- 
cialty creditors  under  the  Statute  of  Fraudulent  Devises  (  floodgate  v. 
Woodgate,  Sugd.  V.  &  P.  834,  835,  11th  ed.),  so,  it  is  conceived,  they 
will  under  this  act,  and  that  a  purchaser  of  lands  from  an  heir  or  devisee 
will  not  be  liable  to  the  payment  of  the  simple  contract  debts  of  the  in« 
testate  or  testator. 
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Where  real  estate  under  this  statute  is  assets  for  the  payment  of  a  simple    3^4  WilL  4» 
contract  debt,  a  purchaser  of  the  estate  with  notice  of  such  debt  is  not  c.  104. 

bound  to  see-  his  purchase-money  applied  in  discharge  thereof.    {Jones  v. 

Noyet,  4  Jur.,  N.  S.  1038.) 

A  creditor  cannot  have  a  decree  for  the  administration  of  real  estate 
unless  he  sues  on  behalf  of  all  creditors.  (Ponrford  ▼.  Hartley,  2  Johns.  & 
H.  786.) 
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DEVISE  OF  REAL  ESTATES  CHARGED  WITH 
DEBTS, 

22  &  23  Vict.  c.  85, 

An  Act  tojurther  amend  the  Lam  of  Property  and  to  relieve 
Trustees.  [  I3th  August,  1859  (a).] 


22SftSVkt. 
c.gg,i.  14. 
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14.  Where  by  any  will  which  shall  come  into  operation  after 
the  passing  of  this  act  the  testator  shall  have  charged  his  real 
estate  or  any  specific  portion  thereof  with  the  payment  of  his 
debts,  or  with  the  payment  of  any  legacy  or  other  specific  sum 
of  money,  and  shall  have  devised  the  estate  so  charged  to  any 
trustee  or  trustees  for  the  whole  of  his  estate  or  interest  therein, 
and  shall  not  have  made  any  express  provision  for  the  raising  of 
such  debt,  legacy  or  sum  of  monejr  out  of  such  estate,  it  shall  be 
lawful  for  the  said  devisee  or  devisees  in  trust,  notwithstanding 
any  trusts  actually  declared  by  the  testator,  to  raise  such  debts, 
legacy  or  money  as  aforesaid,  by  a  sale  and  absolute  disposition 
by  public  auction  or  private  contract  of  the  said  hereditaments 
or  any  part  thereof,  or  by  a  mortgage  of  the  same,  or  partly  in 
one  mode  and  partly  in  the  other,  and  any  deed  or  deeds  of 
mortgage  so  executed  may  reserve  such  rate  of  interest  and  fix 
such  period  or  periods  of  repayment  as  the  person  or  persons 
executing  the  same  shall  think  proper  (6). 

(a)  The  otber  sections  of  this  act  will  be  found  under  different  heads  in 
thb  work.    (See  ante,  p.  455,  and  pott,) 

(b)  Before  this  statute  the  law  was  in  an  unsettled  state  in  regard  to  die 
right  person  to  sell  under  a  will  where  the  estate  was  vested  in  trustees, 
charged  with  debts  or  legacies,  upon  trusts  declared  by  the  testator,  but  with- 
out any  provision  for  the  raising  of  the  debts  or  legacies,  or  where  there  was 
such  a  charge,  but  the  testator's  whole  interest  was  not  devised  to  trustees. 
(See  Sugd.  on  Powers,  120—122,  8th  ed. ;  Sudg.  V.  &  P.  662,  14th  ed.;  2 
Davidson's  Conv.  254,  834—836 ;  2  Jur.,  N.  S.  68.) 

A  testator  devised  lands  for  life  with  contingent  remainders  over,  and 
then  devised  other  lands  to  another  tenant  for  life  with  contingent  re- 
mainders over,  and  charged  the  latter  lands  with  the  payment  of  a  mortgage 
on  the  former  lands,  and  also  with  his  debts  generally,  but  he  eave  no  express 
power  of  sale:  it  was  held,  that  the  executor  took  a  power  of  sale  by  impli- 
cation, and  that  after  a  sale  of  the  latter  lands  by  the  executor  the  devisees 
of  the  former  had  no  equity  against  the  purchaser  in  respect  of  the  charge 
of  the  mortgage  debt  (Robinson  v.  Lotoater,  6  De  G.,  M.  &  O.  272  ;  18 
Jur.  368;  23  Law  J.,  Ch.  641 ;  17  Beav.  592.)  The  judgment  of  Tmmtr, 
L.  J.,  in  this  case  proceeded  upon  the  ground  that  it  must  have  been  in  the 
contemplation  of  the  testator  diat  the  debts  should  be  raised  immediately, 
but  no  power  being  given  to  the  devisees  to  raise  it,  and  the  will  containing 
a  devise  of  a  life  estate  with  contingent  remainders  over,  it  was  impossible 
during  the  subsistence  of  those  contingent  remainders  the  devisees  could 
themselves  raise  it    On  the  face  of  the  will  therefore  it  was  not  the  intention 
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of  the  testator  that  the  money  should  be  raised  by  the  devbees.    It  seemed,     22  ^  23  Viet, 
therefore,  without  reference  to  the  cases  decided  upon  the  subject,  that  in       c.  35,  «•  li. 
this  case  at  least  it  was  the  intention  of  the  testator  that  the  money  should 
be  raised  by  the  executor,  and  that  the  executor  roust  be  considered  as 
invested  with  all  necessary  powers  for  that  purpose.    {S,  C,  6  De  G.,  M.  St 
G.  277.) 

The  last  case  was  followed  in  Eidtforih  v.  Armttead  (2  Kay  &  J.  833), 
where,  after  a  charge  of  debts,  &c.y  on  his  real  and  personal  estates,  the  tes- 
tator devised  the  estates  to  trustees,  their  heirs  and  assigns,  upon  trust  for 
his  wife  for  life,  and  then  for  his  daughter  for  her  separate  use  for  life,  and 
after  her  death  to  the  use  of  such  persons  as  she  should  appoint  bv  will,  and 
in  default  of  appointment,  to  the  use  of  her  right  heirs ;  and  the  testator 
charged  his  estate  with  700/.  to  be  paid  to  his  granddaughter  when  she  at- 
taint twenty-one.  Wood,  V.  C,  said,  the  testator  having  charged  his  real 
estate  with  a  sum  of  money  must  be  taken  to  have  given  an  implied  power 
of  sale  to  some  person  to  raise  the  sum  required.  The  donee  of  the  power 
must  be  ascertained  in  each  case  from  the  whole  will.  In  this  case  it  ap- 
pears to  me  that  the  persons  who  were  intended  to  sell  were  the  trustees. 
It  was  decided  that  a  general  charge  of  debts  on  the  real  estate  gave  to  the 
executors  an  implied  power  of  sale.  ( Wrigky  v.  Sykett  20  Beav.  337 ;  2 
Jur.,  N.  S.  78 1  25  Law  J.,  Chan.  458.)  A  testator  directed  his  debte  to  be 
paid  out  of  his  real  and  personal  estates ;  he  then  devised  his  freehold  lands 
to  trustees  for  five  hundred  years,  and  subject  to  that  he  gave  all  his  real 
and  personal  estate  to  his  five  sons,  their  heirs,  executors,  administrators 
and  aaaigns,  upon  condition  that  they  should  proportionately  contribute  to 
the  payment  of  his  debts,  legacies,  &c,  on  failure  of  which  the  trustees  of 
the  term  were  to  raise  out  of  the  rents,  or  by  mortgage  or  sale  of  the  shares 
of  the  defaulting  son,  as  much  money  as  the  son  ought  to  have  paid.  The 
testator  appointed  his  five  sous  executors,  and  two  of  them,  after  the  death 
of  their  three  brothers,  sold  a  portion  of  the  estates :  it  was  held,  that  the 
executors  had  an  implied  power  of  sale  under  the  direction  to  pay  debts, 
and  that  a  contract  entered  into  by  them  after  the  death  of  their  three 
brothers  and  thirty-one  years  after  the  decease  of  the  testator  was  valid, 
and  a  decree  was  made  for  specific  performance.  {lb,)  The  court  added, 
that  It  certainly  should  secure  to  the  purchaser,  as  far  as  it  was  competent 
for  the  court  to  do  so,  a  good  legal  estate  when  the  conveyance  was  made. 
(See  observations  on  this  case,  Sugd.  on  Powers,  121,  8th  ed.) 

Under  a  direction  to  pay  debts  the  executors  of  the  original  executor  sold 
the  testator's  real  estate  twenty-seven  years  after  his  death,  and  nine  years 
after  the  death  of  the  executor :  it  was  held,  that  a  good  title  could  be  made 
under  the  implied  power  of  sale,  and  that  the  vendors  were  not  bound  to 
state  whether  there  existed  any  debts  which  made  a  sale  necessary.  {Sahim 
v.  Heape,  27  Beav.  553.)  RomiUy,  M.  R.,  observed,  <*  In  all  probability 
there  must  be  some  limit  in  these  cases  and  some  period  at  which  the  court 
will  say,  that  the  debts  must  have  been  paid,  and  when  it  would  be  very 
difficult  to  make  a  good  title  upon  a  sale  made  to  satisfy  a  charge  on  real 
estate  contained  in  a  will.'*    (lb,  560.) 

The  decisions  on  this  subject  in  equity  were  opposed  to  a  case  at  law 
which  decided  that  a  mere  charge  of  debts,  funeral  and  testamentary  ex- 
penses on  estates,  whether  devised  to  others  or  allowed  to  descend,  will  not 
give  to  the  executors  an  implied  power  of  selling  or  mortgaging,  to  pay  the 
debts  or  the  funeral  or  testamentary  expenses.  {Doe  d.  Jones  v.  Hu^t,  6 
Ezch.  223.) 

Lord  Cramporth  observed,  "  Where  there  is  a  general  charge  of  debts  and 
DO  legal  estate  given,  it  may  be,  that,  as  against  the  heir  at  law,  the  execu- 
tors may  sometimes,  perhaps  always,  possess  impliedlv  a  power  to  convey 
the  legal  estate  fai  order  to  raise  the  money  to  satisfy  the  charp^e,  but  that 
doctrine  eertainly  does  not  apply  to  a  case  where  the  estate  is  devised  to 
others  or  to  another,  charged  with  certain  payments  of  debts  or  legacies, 
there  that  money  is  to  be  raised  through  the  instrumentality  of  a  sale  by 
the  devisee,  and  that  devisee  is  the  person  and  the  only  person  that  can 
make  a  legal  title."     (Cotyer  v.  Pinch,  6  H.  L.  C.  922.) 

Where  A.  devised  his  realty,  after  his  debts,  funeral  and  testamentary 
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22  4"  28  VicU     exponscs  should  be  paid  thereout,  to  trustees,  for  certain  persons,  and  after 
c.  35,  «.  14.      the  death  of  the  survivor  of  those  persons,  upon  trust  to  sell,  with  power  to 

ffive  receipts  :  it  was  held,  that  the  trustees,  notwithstanding  the  preceding 

implied  power  in  the  executors,  could  make  a  good  title  without  the  execu- 
tor's concurrence.  {Hodkinson  v.  Quin,  1  Johns.  &  H.  808 ;  7  Jur.,  N.  S. 
65  ;  30  Law  J.,  Chan.  118  ,-  9  W.  R.  197.)  In  this  case  Wood,  V.  C,  aaid, 
**  It  was  decided  that  where  there  is  a  charge  of  debts  and  no  distinct  pro- 
vision as  to  the  person  by  whom  a  sale  is  to  be  made,  then  the  executors 
take  an  implied  power  to  sell  for  the  payment  of  debts,  though  the  persons 
beneficially  interested  are  capable  of  concurring,  and  that  where  an  attempt 
is  made  to  resist  the  sale,  the  executors  are  entitled  to  a  conveyance  of  the 
legal  esute.    (Ib^  1  Johns.  &  U.  309.) 

A  testator  directed  his  debts  to  be  paid  by  his  executrix,  and  he  devised 
his  real  estate  to  her  for  life,  with  power  to  mortgage  it  as  for  as  should  be 
needful  for  her  maintenance  and  comfort :  it  was  held,  that  the  executrix 
had  no  power  of  sale  for  payment  of  the  debts.  ( Cook  v.  Dawson,  29  Beav. 
123:  7  Jur.,  N.  S.  180;  30  Law  J.,  Ch.  311  ;  9  W.  R.  805,  affirmed  on 
appeal,  30  Law  J.,  Ch.  859.)  Romilly,  M.  R.,  said,  **  It  is  clearly  esta- 
blished,  that  where  there  is  a  general  charge  of  debts  on  the  real  estate,  an 
executor  has  power  to  sell  it  for  that  purpose,  and  that  the  purchaser  is  not 
bound  to  see  to  the  application  of  the  purchase- money.    \S.  C,  29  Beav. 

126.)  w^yr?  ft  \^tm\  yJYgg  a  .yfinfirfl  dirwri9n.rtftt  hw  drttt  §toll  W 

paid,  this  amounu  to  a  charge  9rthe  dehu  yenerallv  upon  the  real  estate, 
at  least  in  all  cases  where  the  real  estate  is  afterwards  disposed  of  by  the 
will  But  an  exception  obtains,  where  the  direction  that  the  debts  sbsil  be 
paid  is  coupled  with  a  direction  that  they  must  be  paid  by  the  executor. 
In  that  case,  it  is  assumed,  that  the  testator  meant  that  the  debts  should  be 
paid  only  out  of  the  property  which  by  law  passes  to  the  executor.  {lb. 
See  the  observations  of  the  M.  R.  on  Grace*  v.  Graves,  8  Sim.  48.) 

It  seems  that,  in  the  absence  of  any  special  direction,  a  mere  power  to 
mortgage  does  not  authorize  a  mortgage  with  power  of  sale.  {Clarke  v. 
Roifal  Panopticon,  4  Drew.  26;  see  Russell  v.  Plaice,  18  Beav.  21.)  But  a 
power  to  raise  money  by  sale  or  mortgage  has  been  held  to  authorize  a 
mortgage  with  a  power  of  sale;  (Bridges  v.  Longman,  24  B^av.  27  ;)  but 
a  mere  power  to  mortgage  does  not  confer  an  additional  power  to  seU. 
{Cook  V.  Dawson,  29  Beav.  128.)  »  *•  ^  *^^^  —  " 

By  23  &  24  Vict  c.  145,  ss.  11—16,  34,  where  mortgages  are  created  by 
deed  since  28th  August,  1860,  and  there  is  no  provision  to  the  contrary, 
any  mortgagee,  although  the  deed  contains  no  power  of  sale,  may,  when  the 
principal  sum  has  beeil  in  arrear  for  twelve  months,  or  the  interest  for  six 
months,  or  there  has  been  any  default  by  the  mortgragor  in  insuring,  pro- 
ceed to  a  sale  after  six  months'  notice,  and  sign  a  valid  receipt  for  the  pur- 
chase-money. 


Powers  rtron  by        16.  The  powers  Conferred  hy  the  last  section  shall  extend  to 

t"ded  toJiS^      ^'^  ^"^  every  person  or  persons  in  whom  the  estate  devised  shall 

Tirort,  devisees,    for  the  time  being  be  vested  by  survivorship,  descent  or  devise, 

^^'  or  to  any  person  or  persons  who  may  be  appointed  under  any 

power  in  the  will,  or  by  the  Court  of  Chancery,  to  succeed  to 

the  trusteeship  vested  m  such  devisee  or  devisees  in  trust  as 

aforesaid. 

lunrTowwSrais-      ^^'  ^^  *"?  testator  who  shall  have  created  such  a  charee  as 

ing  mone?,%c.     IS  descHbed  in  the  fourteenth  section  shall  not  have  devis(^  the 

hereditaments  charged  as  aforesaid  in  such  terms  as  that  his 

whole  estate  and  interest  therein  shall  become  vested  in  any 

trustee  or  trustees,  the  executor  or  executors  for  the  time  being 

named  in  such  will  (if  any),  shall  have  the  same  or  the  like 


nvhere  there  ia  no 
sufficient  devise. 
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power  of  raising  the  said  monies  as  is  hereinbefore  vested  in  the   22  4-  23  TiW. 

devisee  or  devisees  in  trust  of  the  said  hereditaments,  and  such     c.S5,s  16 

power  shall  from  time  to  time  devolve  to  and  become  vested  in 
the  person  or  persons  (if  any)  in  whom  the  executorship  shall 
for  the  time  being  be  vested  ;  but  any  sale  or  mortgage  under 
this  act  shall  operate  only  on  the  estate  and  interest,  whether 
legal  or  equitable,  of  the  testator,  and  shall  not  render  it  unne- 
cessary to  get  in  any  outstanding  subsisting  legal  estate. 

17.  Purchasers  or  mortgagees  shall  not  be  bound  to  inquire  Purchatew,  &c. 
whether  the  powers  conferred  by  sections  fourteen,  fifteen  and  JSlreattopoweii. 
sixteen  of  this  act,  or  either  of  them,  shall  have  been  duly  and 

correctly  exercised  by  the  person  or  persons  acting  in  virtue 
thereof. 

18.  The  provisions  contained  in  sections  fourteen,  fifteen  and  sections  14,  is 
sixteen  shall  not  in  any  way  prejudice  or  affect  any  sale  or  Iffect^cert»i'n 
mortgage  already  made  or  hereafter  to  be  made,  under  or  in  sales,  &c.  nor  to 

r-ii  '-x  x;ur*u  •         extend  to  de- 

pursuance  of  any  will  commg  into  operation  before  the  passmg  rises  in  fee  or  in 
of  this  act,  but  tbe  validity  of  any  such  sale  or  mortgage  shall  *»»'• 
be  ascertained  and  determined  in  all  respects  as  if  this  act  had 
not  passed;  and  the  said  several  sections  shall  not  extend  to  a 
devise  to  any  person  or  persons  in  fee  or  in  tail,  or  for  the  tes- 
tator's whole  estate  and  interest  charged  with  debts  or  legacies, 
nor  shall  they  affect  the  power  of  any  such  devisee  or  devisees 
to  sell  or  mortgage  as  he  or  they  may  by  law  now  do. 

23.  The  bona  fide  payment  to  and  the  receipt  of  any  person  Not  to  be  bound 
to  whom  any  purchase  or  mortgage  money  shall  be  payable  pHMtion  oVplw- 
upon  any  express  or  implied  trust,  shall  effectually  discharge  obaie-money. 
the  person  paying  the  same  from  seeing  to  the  application  or 
being  answerable  for  the  misapplication  thereof,  unless  the  con- 
trary shall  be  expressly  declared  by  the  instrument  creating  the 
trust  or  security. 

See  23  &  24  Vict  c  145,  s.  20. 
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PAYMENT  OF  MORTGAGE  DEBTS. 
17  &  18  Victoria,  c.  113. 

An  Act  to  amend  the  Lam  relating  to  the  Administration  of 
the  Estates  of  deceased  Persons. 

[llth  August,  1864.] 


17  ♦  18  VicL 
c.  113,«.  1. 

Heir  or  devisee  of 
real  estate  not  to 
claim  payment  of 
mortgase  out  of 
pefsonal  aaaeta. 


Not  to  affect 
rights  claimed 
under  any  will, 
&e.  before  1st 
Januaiy,  1855. 


Extent  of  act. 


Whbreas  it  is  expedient  that  the  law  whereunder  the  real  and 
personal  assets  of  deceased  persons  are  administered  should  be 
amended  :  be  it  enacts,  as  follows : 

1.  When  any  person  shall,  after  the  thirty-first  day  of  De- 
cember, one  thousand  eight  hundred  and  fifty-four,  die  seised 
of  or  entitled  to  any  estate  or  interest  in  any  land  or  other  here- 
ditaments which  shall  at  the  time  of  his  death  be  charged  with 
the  payment  of  any  sum  or  sums  of  money  by  way  of  mortgage, 
and  such  person  shall  not,  by  his  will  or  deed  or  other  docu- 
ment, have  signified  any  contrary  or  other  intention,  the  heir  or 
devisee  to  whom  such  land  or  hereditaments  shall  descend  or 
be  devised  shall  not  be  entitled  to  have  the  mortgage  debt  dis- 
charged or  satisfied  out  of  the  personal  estate  or  any  other  real 
estate  of  such  person,  but  the  land  or  hereditaments  so  charged 
shall,  as  between  the  difieren^  persons  claiming  through  or 
under  the  deceased  person,  be  primarily  liable  to  the  payment 
of  all  mortgage  debts  with  wnich  the  same  shall  be  charged, 
every  part  thereof,  according  to  its  value,  bearing,  a  propor- 
tionate part  of  the  mortgage  debts  charged  on  the  whole  tnereof : 
Srovided  always,  that  nothing  herein  contained  shall  affect  or 
iminish  any  right  of  the  mortgagee  on  such  lands  or  heredita- 
ments to  obtain  full  payment  or  satisfaction  of  his  mortgage 
debt  either  out  of  the  personal  estate  of  the  person  so  dying  ^ 
aforesaid  or  otherwise:  provided  also,  that  nothing  herein 
contained  shall  afiect  the  rights  of  any  person  claiming  under 
or  by  virtue  of  any  Will,  deed  or  document  already  maSe  or  to 
be  made  before  the  first  day  of  January,  one  thousand  eight 
hundred  and  fifly-five  (a). 

S.  This  act  shall  not  extend  to  Scotland. 

(a)  Before  this  statute  it  followed  from  the  known  rules,  both  of  law  and 
equity,  that  as  between  the  real  and  personal  representatives  of  the  debtott 
the  personal  estate  was  primarily  liable  to  the  payment  of  the  mortgage 
debt,  and  must  indemnify  the  real  estate  against  it  All  instanpes  to  the 
contrary  were  mere  exceptions  to  that  general  rule,  and  whether  the  lands 
in  mortgage  devolved  on  the  heir  at  Uw  as  hare*  natus,  or  on  a  general 
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devisee  as  Jueret  facitu,  or  on  a  particular  devisee,  in  either  case  the  per-     17  4"  1^  ^^^* 
sonal  estate  was  liable,  in  the  absence  of  evidence  of  intention  to  the  con-       c.  1 18,  i .  2. 
trary,  as  the  primary  fund,  to  exonerate  the  real  estate  descended  or  devised   — ^— — - 
from  the  debt.     (See  Coote  on  Mortgages,  p.  462,  3rd  ed. ;  Jarman  on 
Wills,  3rd  ed.) 

The  rule  previous  to  this  statute  was,  that  the  personal  estate  of  the    ^/    .  a^s 

deceased  debtor  was  the  primary  fiind  to  pay  off  a  mortgage,  unless  an  Ja>»^  «.*^o^>-«-»  **-• 
intention  was  shown  to  throw  the  debt  on  the  mortgaged  estate.  The  ^y^Xl^d*  zSt  o^^-*-*^ 
object  of  the  statute  was,  to  make  the  mortgaged  estate  the  primary  fund,  ^ 

unless  an  intention  can  be  shown  to  throw  the  debt  on  the  personalty.  ^J^^    So-Ctf-wvrvv  f  ^^ 
(Goodwin  v.  Lee,  1  Kay  &  J.  378 ;  Swainson  v.  Swaineon,  6  De  G.,  M.  &  G./t^       -r»  .  -»►  ,^  /? ,/,  \ 
652.)  (otoM>>T6^-l>>^'«J 

A  direction  in  a  will  that  all  the  testator's  just  debts,  funeral  and  testa-  ^J/ysLWr^  mJL  (tu*.  1Q 
mentary  charges  and  expenses,  should  be  paid  and  discharged  by  hit  exe"  i' 
ctUorSf  as  soon  as  convenient  after  his  decease,  out  of  his  estate,  followed  by  J^c^  <C  j^^*-^  ^  ^ 
a  gift  of  all  the  testator's  real  and  leasehold  estates  (which  were  subject  to  /  .  ^  ,,j  oiu-^i 
a  mortgage)  to  trustees,  who,  with  his  wife,  were  named  also  executors  of  'J;*-*-^  a-A.*-<c  c^.«'0-<^ 
his  will :  was  held,  not  to  be  such  an  expression  of  a  contrary  intention,  as  vul^  Out.*-  KA-vnr-  C»- 
to  bring  the  case  within  the  saving  of  this  act;  and  consequently,  that  the  ^^^^^^  tcJ^  ^t  ^* 
cestui  que  trust,  under  the  will  of  the  real  estate  and  leaseholds,  took  them   ^^"^      /  '    . 

subject  to  the  mortgages  charged  thereon.  {Woolstencrqft  v,  Woolstencrqft,  (Xjt£^  tu  r^-t^t^xtf-f  • 
2  De  G.,  F.  &  J.  847  ;  80  Law  J.,  Ch.  22,  overruling  the  decision  of  Stuart,  /  j^  J  ^^^^l^Jn^ 
V.  C,  2  Giff.  192.)  Lord  Catapbell,  C,  expressed  an  opinion  that  the  same  rule  t^MC*^  tx.^-**.^^-^  y 
should  now  be  observed  with  respect  to  exempting  the  mortgaged  land  from  /y  Q/m^xi^  sjt^  JA^tx<A 
the  payment  of  the  mortgage  money,  as  was  before  observed  with  respect  ^       •       ^  a_ 

to  exempting  the  personal  estate,  the  mortp^ged  land  being  now  primarily  4'^i4^M  Kl*^-*-mI  ®- 
liable,  as  the  personal  estate  had  been  previously.  Expressed  intention  was  L*.^,^^-,'^  uyf^-i.^K. 
formerly  allowed  to  prevail  over  the  usual  rule  of  law,  but  the  intention  to  /y^^^^^^  ^  y 

transfer  the  liability  from  the  personal  estate  to  the  heir  or  devisee  of  the  -cii-M-^   <-^  <>j»^^»j*  u 
mortgaged  land  was  required  to  be  clear  and  unequivocal.     (2  De  G.,   .     .        v^ 
F.  &  J.  350,  351.)  (A-<Xj^ 

Turner,  L.  J.,  said,  ''with  reference  to  the  above  dictum  of  Lord  Campbell, 
that  the  rule  which  had  been  before  observed  with  respect  to  exempting 
personal  estate,  should  now  be  observed  with  respect  to  exempting  the 
mortgaged  land  from  the  payment  of  the  mortgage  money,  probably  meant 
no  more  than  that  the  intention  must  be  clearly  proved.  If  Lord  Campbell 
intended  to  say,  that,  as  before  the  act  it  had  been  necessary  to  show  an 
intention,  not  only  to  charge  the  mortgaged  estate,  but  also  to  discharge  the 
personalty,  so  now  it  was  necessary  to  show  an  intention,  not  only  that 
another  fund  should  be  charged,  but  also  that  the  mortgaged  estate  should 
be  discharged,"  Turner,  L.  J.,  was  not  prepared  to  follow  him.  In  order 
to  take  a  case  out  of  the  act,  it  was  sufficient  to  show  a  contrary  or  other 
intention :  this  destroyed  the  analogy  between  the  two  cases.  In  the  one 
case  the  intention  to  be  proved  was  contrary  to  the  established  law  ;  in  the 
other,  it  was  only  contrary  to  a  statutory  rule  expressly  made  dependent 
upon  intention.  {Eno  v.  Tatham,  11  W.  R.  476.)  In  Mellish  v.  FalUns,  (2 
Johns.  &  H.  199,)  fVood,  V.  C,  said,  *'  that  he  had  not  been  able  to  satidiy 
hiipself,  that  in  cases  under  the  act  the  rule  suggested  by  Lord  Cawtpbell 
is  applicable."  (See  the  observations  of  Stuart,  V.  C,  Smith  v.  Smith,  3 
Giff.  263.) 

A  gift  of  all  the  testator's  personal  estate, ''  subject  to  the  payment  of  his 
debts,  funeral  and  testamenury  expenses,"  was  held  sufficient  to  charge  the 
personalty  with  the  payment  of  mortgage  debts.  The  real  estate  was  de- 
vised in  a  mode  not  pointing  in  any  way  to  the  mortgage  debt  being  paid 
out  of  the  property,  the  trustees  were  to  let  the  property,  to  apply  the  rents 
for  maintenance,  and  in  a  certain  event  to  sell  and  hold  the  proceeds  upon 
ceruin  trusts.     (Eno  v.  Tatham,  11  W.  R.  475.) 

In  Smith  V.  Smith,  3  Giff.  263,  a  tesUtor  devised  a  house  to  his  daughter 
in  fee,  and  bequeathed  all  his  personal  estate  to  trustees,  and  he  declared 
that  they  should  thereout  pay  his  debts,  and  "  subject  thereto"  divide  the 
residue  amongst  his  children.  V.  C.  Stuart  was  of  opinion,  that  the  circum- 
stance that  the  devise  of  the  mortgaged  estate  was  to  one  of  the  executors, 
who  had  been  plainly  directed  by  the  testator  to  pay  all  the  debts  out  of 
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17^18  Virt,  the  personal  estate,  made  such  a  distinction  between  that  case  and  FTooJ^m- 
e.  113,  s,  2.      eroft  ▼.  WooitUmcrqft  {ante,  p.  499),  that  he  could  not  consider  the  Ungnagv 

• ^^  jl^jj  j^,unof»g  ^yi  mj^i  the  construction  put  upon  it  as  bound  by  diat 

decision.  His  Honor  thought  there  was  a  contrary  and  other  intention  ex- 
pressed, and  that  it  was  sufficient  evidence  of  a  contrary  intention  that  the 
testator  had  directed  the  devisee  of  the  estate  and  two  other  peraoos  to  pay 
the  debt  out  of  his  personal  esUte.    (Smiih  v.  Smith,  3  Giff.  275.) 

A  bequest  of  personalty,  "  subject  to  the  payment  thereout  of  all  the  tes- 
tator's just  debts,"  is  a  sufficient  indication  of  intention,  within  the  wonts  of 
this  act,  to  make  the  personal  estate  the  primary  fund  for  die  payment  of 
mortgage  debts.  (3igUi$k  v.  raUimt,  2  Johns.  &  H.  194 ;  8  Jur.,  N.  &  8«4 ; 
10  W.  R.  421.) 

An  equitable  mortgage  by  deposit  and  memorandum  is  within  this  act. 
(Petnbrokt  v.  Friend,  1  Johns.  &  H.  132.)  A  direction  in  a  will  that  *«all 
just  debts  be  paid  as  soon  as  may  be,"  followed  by  a  devise  in  fee  of  a  free- 
hold house  (wnich  was  subject  to  an  equitable  mortgage),  was  held  not  to 
be  such  an  expression  of  a  contrary  intention  as  to  bring  the  case  within  the 
saving  of  this  act,  and  consequently  that  the  devisee  took  caai  Miere.  Wood, 
v.  C,  said,  **  The  testator  does  not  say  that  the  debts  are  to  be  paid  out  of  his 
personal  estate  or  by  his  executors.  Had  he  used  the  words  *  by  my  exe- 
cutors,' there  would  have  been  something  on  which  to  build  the  conclusion 
that  he  meant  to  express  an  intention  that  the  general  statutory  rule  should 
not  apply.  There  would  have  been  more  room  for  the  argument  if  the  pro- 
perty  had  been  devised  in  strict  settlement ;  but  the  gift  to  the  widow  being 
]n  fee,  there  was  nothing  to  prevent  a  sale  for  payment  of  the  mortgage  debt 
immediately  after  the  testator's  death."    {lb.  134.) 

A  direction  by  a  testator  that  all  his  just  debts  and  ftineral  and  testa- 
mentary expenses  should  be  paid  and  discharged  out  of  his  personal  estate, 
is  not  a  sufficient  expression  **  of  a  contrary  or  other  intention,"  so  as  co 
prevent  a  devisee  of  a  mortgaged  estate  taking  it,  subject  to  the  payment  of 
the  charges  thereon.    {Rowton  v.  Harrison,  31  Beav.  207.) 

A  testator,  by  will  dated  in  November,  I860,  after  devising  a  portion  of 
bis  real  estates,  and  specifically  bequeathing  his  household  furniture  and 
effects  to  his  wife,  and  devising  his  other  real  estates  to  his  wife  for  life,  and 
after  her  death  to  other  persons  in  succession,  gave  all  his  ready  money, 
securities  for  money,  and  other  his  personal  estate,  to  trustees  upon  trust  to 
sell,  and  thereout  in  the  first  place  to  pay  all  his  just  debts,  funeral  and 
tesumentary  expenses,  and  after  payment  thereof  to  hold  the  residue  upon 
the  trusu  therein  mentioned.  At  the  testator's  death  the  title-deeds  of  part 
of  his  real  estate  were  deposited  with  certain  bankers  by  way  of  mortgage 
to  secure  their  banking  account :  it  was  held,  that  the  trust  declared  of  the 
residuary  personal  estate  was  not  a  sufficient  indication  of  a  **  contrary  or 
other  intention,"  within  the  meaning  of  this  act,  to  relieve  the  real  estate 
comprised  in  the  deposited  deeds,  and  that  the  charge  must  be  paid  out  of 
the  mortgaged  estate.    (Moore  v.  Moore,  10  W.  R.  877.) 

A  testator  gave  one-third  of  the  rents  of  his  real  esute  to  his  widow  for 
life,  and  he  devised  an  estate  at  B.,  in  thirtieth  parts,  to  his  children  as 
tenants  in  common.  The  residue  of  his  real  and  personal  estate, "  after 
paying  his  mortgage  and  other  debts,"  he  left  to  be  divided  into  ^irtieth 
parts,  and  to  be  taken  by  the  same  and  in  the  same  proportions  as  the  estate 
at  B. :  it  was  held,  that  the  widow  took  no  interest  in  the  personalty,  and 
that  the  mortgages  were  payable  primarily  out  of  the  residue  and  not  out  of 
the  mortgaged  estate  under  this  act,  for  there  was  a  distinct  direction  that 
the  debts  should  be  paid  out  of  the  residue.  {Created  v.  Oreated,  26  Beav. 
621.)  Romilly,  M.  R.,  said,  there  was  a  misapprehension  as  to  his  decision 
in  the  last  case,  and  that  he  did  not  mean  to  decide  that  the  personal  estate 
was  exonerated,  but  that  there  was  another  fund  expressly  provided  for  the 
payment  of  the  mortgage  debts,  viz.,  the  residue  of  the  real  estate,  and  that, 
therefore,  this  act  did  not  apply,  not  because  the  testator  had  exonerated 
the  real  estate  from  the  burthen  imposed  by  the  act,  but  in  consequence  of 
an  expression  of  his  intention  that  the  mortgage  should  be  paid  from  another 
fund  than  the  property  on  which  it  was  charged.  (Allen  v.  Allen,  30  Beav. 
401.) 
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A  difltinction  has  been  made  in  the  construction  of  this  act  between  di-     17^18  Viet. 
reeling  the  payment  of  a  mortgage  on  a  devised  estate  from  a  particular       c.113,  «.2. 

source,  and  from  signifying  an  intention  that  it  should  be  paid  out  of  the  — 

personal  estate.  A  testatrix  had  an  estate  (A.)t  which  she  had  mortgaged, 
and  an  esUte  (B.),  which  had  been  mortgaged  by  a  former  owner.  She  de- 
vised  A.  for  sale  and  payment  of  some  legacies,  and  she  devised  the  residue 
of  her  real  and  personal  estate,  including  B.,  unto  her  two  sons  in  fee.  The 
testatrix  directed  any  mortgages,  debts  or  incumbrances,  specifically  affect* 
ing  any  parts  of  her  residuary  real  or  personal  estate  before  disposed  of,  to 
be  exclusively  borne  by  and  paid  out  of  the  premises  specifically  charged 
therewith.  And  subject  thereto  the  testatrix  directed  all  her  debts,  &c.,  to 
be  paid  out  of  her  said  residuary  real  and  personal  estate.  It  was  held,  that 
the  mortgage  on  A.  was  primarily  payable  out  of  the  residuary  real  and 
personal  estate.    {AUen  v.  AUtn^  30  Beav.  395.) 

A  testator,  having  mortgaged  his  real  estate  for  6,000/.,  by  his  will  devised 
it  to  his  wife  for  life,  and  afterwards  to  four  of  his  children  and  their  issue. 
The  residue  of  his  real  and  personal  estate  was  given  to  trustees  upon  trust 
for  sale,  and  the  monies  arising  therefrom  were  to  be  held  upon  trust  in  the 
first  place  to  pay  his  funeral  and  testamentary  expenses,  and  debu,  and  to 
invest  the  residue  for  the  benefit  of  his  six  children.  It  was  decided,  that 
the  persona]  estate,  and  the  proceeds  of  the  sale  of  the  testator's  real  es- 
tate, were  primarily  liable  to  discharge  the  mortgage  debt  of  6,000/.  (^ew- 
sura  T.  WUton,  31  Beav.  S3.) 

In  SUm9  V.  Parker,  1  Drew.  &  Sm.  212,  the  testator  declared  that  his  trus- 
tees should  stand  possessed  of  his  residuary  real  and  personal  estate,  and  the 
proceeds  thereof,  subject  in  the  first  place  to  the  payment  of  his  just  debts, 
&C.,  and,  in  a  subsequent  passage,  empowered  the  acting  trustees  and  exe- 
cutors for  the  time  being  of  his  will  to  pay  and  satisfy  any  debts  owing  or 
claimed  to  be  owing  by  or  from  him,  and  any  liabilities  to  which^  he  or  his 
estate  might  be  subject.  Kinderstey,  V.  C,  was  of  opinion  that  the  testator 
had  signified  an  intention  to  exonerate  a  real  estate  specifically  devised 
from  a  mortgage  charged  upon  it. 

A  general  charge  upon  the  real  estate  in  aid  of  the  personal  estate  is  not 
a  charge  within  the  definition  of  the  word  "  mortgage"  in  this  act,  the  object 
and  intention  of  the  act  was  not  in  such  a  case  to  alter  the  administration 
of  assets,  or  to  make  the  real  estate  primarily  liable  to  the  exoneration  of 
the  personal  estate,  but  the  statute  only  produces  that  effect  where  there 
is  a  defined  and  specified  charge  on  a  specific  estate  and  to  the  extent  of 
that  charge.  A  general  charge  is  not  within  the  act  unless  and  until  the 
amount  of  it  has,  in  the  administration  of  the  estate,  been  accurately  de- 
fined, and  the  devisee  has  expressly  taken  the  estate  subject  to  such  ascer- 
tained charge.  Then  if  for  his  convenience  this  amount  has  not  been  raised 
by  sale  or  mortgage,  but  has  been  allowed  to  remain  on  the  estate,  it  would 
constitute  a  mortgage  within  the  statute.  The  statute  only  applies  when 
the  devisee  does  some  act  to  make  the  debt  his  own,  so  that  at  his  death,  in- 
dependently of  the  statute,  his  personal  estate  would  have  been  primarily 
liable  to  pay  the  charge ;  the  act  then  interposes,  and  the  land  so  charged 
becomes  the  primary  fund  for  the  payment  of  the  charge  upon  it  {Per 
RomUly,  M.  R.,  Hepworth  v.  Hill,  30  Beav.  483.) 

A  testator  bequeathed  a  legacy  of  4,000/.  to  trustees,  for  the  benefit  of 
certain  persons  in  succession,  and  directed  that  in  case  his  personal  estate 
should  be  insufficient  the  amount  should  be  raised  out  of  his  real  estate. 
B.  was  residuary  devisee  and  legatee.  The  trusts  having  been  duly  ad- 
ministered, with  the  exception  of  raising  the  4,000/.,  B.  was  let  into  posses- 
sion of  the  real  and  personal  estate.  The  interest  on  the  legacy  was 
regularly  paid.  B.  subsequently  executed  a  deed,  to  which  the  surviving 
trustee  of  the  testator  was  a  party,  whereby  it  was  agreed  that  certain  of  the 
estates  should  be  discharged  from  the  liability  to  pay  the  legacy,  and  that 
the  remaining  estates  should  alone  be  charged  with  such  payment  B.  died, 
having  devised  some  of  the  real  estates.  Upon  a  bill  to  obtain  payment  of 
the  4,000/.,  and  interest :  it  was  held,  that  the  dealings  with  the  property 
had  not  affected  the  charge  created  by  the  testator,  and  that  both  the  real 
and  persona]  estate  remained  liable  for  the  payoTient  of  the  legacy ;  that  if 
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17  4"^^  ^'«  ^^c  personal  estate  was  originaUy  sufficient  to  pay  the  legacy,  then  the  re- 
e,  1 1 3,  f.  2.      siduary  legatee  had  made  his  own  assets  liable ;  that  if  insufficient,  then  the 

—  real  and  personal  esute  which  was  handed  over  to  the  residuary  legatee  was 

liable,  the  personal  estate  remaining  in  specie  being  the  fund  primarily 
liable.  (Hepworth  ▼.  Hill,  30  Beav.  476;  8  Jur.,  N.  S.  960;  31  Law  J^ 
Chan.  669 ;  10  W.  R.  477.) 

Where  the  personalty  goes  to  the  crown  for  want  of  next  of  kin,  it  has 
been  held,  notwithstanding  the  words  of  the  act,  '*  as  between  the  different 
persons  claiming  through  or  under  the  deceased  person,*'  that  the  statute 
applies  and  the  crown  takes  exonerated  from  mortgage  debts.  {Dacre  t. 
Patricksonfl  Drew.  &  Sro.  186.) 

The  last  proviso,  that  nothing  in  the  17  &  18  Vict,  c  118,  contained, 
shall  affect  the  rights  of  any  person  claiming  under  or  by  virtue  of  any  wilC 
deed  or  document  already  made  or  to  be  made  before  the  1st  of  January, 
1855,  was  held  not  to  apply  to  the  case  of  the  heir  of  an  intesute,  where 
the  intestate,  before  the  1st  of  January,  1855,  had  executed  a  mortgage, 
reserving  the  equity  of  redemption  to  himself  and  his  heirs.  (Piper  v.  Piper, 
1  Johns  &  H.  91 ;  6  Jur.,  N.  S.  1026;  29  Law  J.,  Ch.  719;  8  W.  R,  543.) 
The  proviso  at  the  end  of  this  act  does  not  save  a  right  to  the  heir  to  be 
exonerated  from  a  mortgage  debt  out  of  the  personal  estate  bequeathed  to  a 
legatee  by  a  will  made  before  that  date.  {Power  v.  Power,  8  ir.  Ch.  Rep., 
N.  S.  840.)  In  1834,  A.  made  his  will,  by  which  he  devised  to  B.  all  his 
right,  title  and  interest  to  real  estate,  and  he  also  devised  and  bequeathed  to 
B.  all  his  personal  property,  together  with  all  other  real,  freehold  and  chat- 
tel property  of  every  nature  and  kind  whatsoever  of  which  he  might  be 
seised  or  possessed  at  the  time  of  his  death,  and  he  appointed  C.  his  exe- 
cutor. After  his  will  A.  granted  mortgages,  for  the  purpose  of  securing 
which  he  executed  a  disentailing  deed,  which  was  held  to  be  a  revocation  of 
the  will  as  to  the  real  estate.  A.  died  in  1 856 :  it  was  held,  diat  this  act 
applied,  and  that  the  heir  was  not  entitled  as  against  the  legatee  of  the  per- 
sonal estate  to  be  exonerated  from  the  mortgage.    {lb.) 

The  statute  extends  only  to  *'  anv  estate  or  interest  in  land  or  other  here- 
ditaments," which  includes  copyholds;  {Piper  v.  Piper,  1  Johns.  &  H.91  ;) 
and  while  seeking  to  remove  a  supposed  objectionable  principle  of  law  has 
rendered -the  law  itself  more  complex  by  introducing  a  new  rule  as  to  one 
species  of  property,  snd  leaving  the  old  rule  still  applicable  to  the  other 
species,  for  it  is  evident  that  the  legatee  of  a  chattel  or  fund  (not  being  an 
interest  in  land)  which  the  testator  has  pledged  or  mortgaged,  will  stUl  be 
entitled  to  have  it  exonerated  at  the  expense  of  the  general  personal  estate ; 
and  the  use  of  the  terms  **  heir  or  devisee  to  whom  such  lands  or  heredita- 
ments shall  descend  or  be  devised"  seems  to  leave  a  specific  legatee  of 
mortgaged  leaseholds  in  a  similar  position.  The  enactment  should  have 
extended  to  make  all  real  and  personal  property  the  primary  security  for 
any  charge  affecting  it ;  the  law  would  then  at  least  have  been  consistent. 
(2  Jarman  on  Wills,  612,  613,  3rd  ed.) 
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AMENDMENT   OF  THE   LAWS   RESPECTENG 
WILLS. 

1  Victoria,  c.  26. 

An  Act  for  the  Amendment  of  the  Laws  with  respect  to  Wills. 

[3rd  July,  1837.] 


Be  it  enacted,  that  the  words  and  expressions  hereinafter  men-    i  yi^t.  c  26, 
tioned,  which  in  their  ordinary  signincation  have  a  more  con-  ».'i. 

fined  or  a  different  meaning,  shall  in  this  act,  except  where  the  Meaning  of 

nature  of  the  provision  or  the  context  of  the  act  shall  exclude  certain  wordi  in 
such  construction,  be  interpreted  as  follows;  (that  is  to  say,)  *******^' 
the  word  '<  will"  shall  extend  to  a  testament,  and  to  a  codicil,  "wui;" 
and  to  an  appointment  by  will  or  by  writing  in  the  nature  of  a 
will  in  exercise  of  a  power  (a),  and  also  to  a  disposition  by  will 
and  testament  or  devise  of  the  custody  and  tuition  of  any  child, 
by  virtue  of  an  act  passed  in  the  twelfth  year  of  the  reign  of 
King  Charles  the  Second,  intituled  "  An  Act  for  taking  away  12  c». »,  c  24. 
the  Court  of  Wards  and  Liveries,  and  Tenures  in  capite  and  by 
Knights  Service  and  Purveyance,  and  for  settling  a  Revenue 
upon  his  Majesty  in  lieu  thereof,"  or  by  virtue  of  an  act  passed 
in  the  parliament  of  Ireland  in  the  fourteenth  and  fifteenth  years 
of  the  reign  of  King  Charles  the  Second,  intituled  **  An  Act  for  14  &  is  Car.  2, 
taking  away  the  Court  of  Wards  and  Liveries,  and  Tenures  in  ^^'^ 
capite  and  by  Knights  Service,"  and  to  any  other  Testamentary 
Disposition  ;  and  the  words  "  real  estate"  shall  extend  to  manors,  ••  Real  etute  :- 
advowsonSt  messuages,  lands,  tithes,  rents  and  hereditaments^ 
whether  freehold,  customary  freehold,  tenant  right,  customary 
or  copyhold,  or  of  any  other  tenure,  and  whether  corporeal,  in- 
corporeal or  personal,  and  to  any  undivided  share  thereof^  and 
to  any  estate,  right  or  interest  (other  than  a  chattel  interest) 
therein ;  and  the  words  **  personal  estate^^^all  exfend  to  lease-  "Perwnai 
bold  estates  and  other  chattels  real^  and  also  to  ynoniea^  ahareg  ««^*«:" 
of  government  and  other  funds,  securities  for  money  (not  being 
real  estates  \  debts,  choses  in  action,  righ^y  cre^ita^  goodSy  and 
all  other  proper^  whatsoever  which  by  law  devolves  unon  the 
executor  or  administrator,  and  to  any  share  or  interest  therein ; 
and  every  word  importing  the  singular  number  only  shall  extend  Nnmber: 
and  be  applied  to  several  persons  or  things  as  well  as  one  pier- 
son  or  thing;  and  every  word  importing  the  masculine  gender  oender. 
only  shall  extend  and  be  applied  to  a  female  as  well  as  a  male. 
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1  Vict.  c.  26, 
«.2. 


Repeal  of  the 
Stfttmes  of  Wills, 
SS  Heo.  8,  c.  1, 
and34&S5 
Hen.  8,  c.  5. 


10  Car.  1,  teu.  2, 
c.  «,  (I.) 


Sects.  5,  6,  13, 
19,  20,  21  and 
22  of  the  SUtuto 
of  Frauds,  29 
Car.  2,  c.  3 ;  7 
Will.  8,  0.12,(1.) 


Sect.  14  of  4  ft  5 
Anne,  c.  16. 


6  Anne,  c.  10, 
(I.) 


Sect.  9  of  14 
Geo.  2,  e.  20. 


25  Geo.  2,  c.  6, 
(except  as  to 
colonies.) 


25  Geo.  2,  c.  11, 
(1.) 


Amendment  of  the  Laws  respecting  Wills. 

(a)  Lord  Justice  Turner  observed  that,  accordiDg  to  this  interpretation,  a 
power  of  appointment  by  will  extends  to  and  includes  a  power  of  appoint* 
ment  by  testament,  or  codicil,  or  writing  in  the  nature  of  a  will ;  but  tlie  act 
goes  no  further,  everything  beyond  that  is  left  to  judicial  determination. 
{Collard  v.  Sampton,  4  De  O.,  M.  &  O.  227.     See  poet,  s.  10,  n.) 

2.  An  act  passed  iu  the  thirty-second  year  of  the  reign  of 
King  Henry  the  £ightb,  intituled  '<  The  Act  of  Wills,  Wards 
and  Primer  Seisins,  whereby  a  Man  may  devise  Two  Parts  of 
his  Land;"  and  also  an  act  passed  in  the  thirty-fourth  and 
thirty-fifth  ^ears  of  the  reign  of  the  said  King  Henry  the 
Eighth,  intituled  ''The  Bill  concerning  the  Explanation  of 
Wills;"  and  also  an  act  passed  in  the  parliament  of  Ireland  in 
the  tenth  year  of  the  reign  of  King  Charles  the  First,  intituled 
''  An  Act  how  Lands,  Tenements,  &c.,  may  be  disposed  by 
Will  or  otherwise,  and  concerning  Wards  and  Primer  Seisins; ' 
and  also  so  much  of  an  act  passed  in  the  twenty-ninth  year  of 
the  reign  of  King  Charles  tne  Second,  intituled  ''  An  Act  for 
Prevention  of  Frauds  and  Perjuries,"  and  of  an  act  passed  in 
the  parliament  of  Ireland  in  the  seventh  year  of  the  reign  of 
King  William  the  Third,  intituled  "  An  Act  for  Prevention  of 
Frauds  and  Perjuries,"  as  relates  to  devises  or  bequests  of  lands 
or  tenements,  or  to  the  revocation  or  alteration  of  any  devise  in 
writing  of  any  lands,  tenements  or  hereditaments,  or  any  clause 
thereof,  or  to  the  devise  of  any  estate  pur  autre  vie,  or  to  any 
such  estate  being  assets,  or  to  nuncupative  wills,  or  to  the 
repeal,  altering  or  changing  of  any  will  in  writing  concerning 
any  goods  or  chattels  or  personal  estate,  or  any  clause,  devise 
or  bequest  therein ;  and  also  so  much  of  an  act  passed  in  the 
fourth  and  fifth  years  of  the  reign  of  Queen  Anne,  intituled 
*'  An  Act  for  the  Amendment  of  the  Law  and  the  better 
Advancement  of  Justice,"  and  of  an  act  passed  in  the  par- 
liament of  Ireland  in  the  sixth  year  of  the  reign  of  Queen 
Anne,  intituled  ''  An  Act  for  the  Amendment  of  the  Law  and 
the  better  Advancement  of  Justice,"  as  relates  to  witnesses 
to  nuncupative  wills ;  and  also  so  much  of  an  act  passed  in 
the  fourteenth  year  of  the  reign  of  King  Greorge  the  Second, 
intituled  '*An  Act  to  amend  the  Law  concerning  Common 
Recoveries,  and  to  explain  and  amend  an  Act  made  in  the 
twenty-ninth  Year  of  the  Heign  of  King  Charles  the  Second, 
intituled  '  An  Act  for  Prevention  of  Frauds  and  Perjuries,' " 
as  relates  to  estates  pur  autre  vie ;  and  also  an  act  passed  in  the 
twenty-fifth  year  of  the  reign  of  King  George  the  Second,  in- 
tituled "  An  Act  for  avoiding  and  putting  an  end  to  certain 
Doubts  and  Questions  relating  to  the  Attestation  of  Wills  and 
Codicils  concerning  Real  Estates  in  that  part  of  Great  Britain 
called  England,  and  in  his  Majesty's  Colonies  and  Plantations 
in  America,"  except  so  far  as  relates  to  his  Majesty's  colonies 
and  plantations  in  America ;  and  also  an  act  paraed  in  the  par- 
liament of  Ireland  in  the  same  twenty-fifth  year  of  the  reign  of 
King  George  the  Second,  intituled  "An  Act  for  the  avoiding  and 
putting  an  end  to  certain  Doubts  and  Questions  relating  to  the 
Attestation  of  Wills  and  Codicils  concerning  Real  Estates;" 
and  also  an  act  passed  in  the  fifty-fifth  year  of  the  reign  of 
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Kinp  George  the  Third,  intituled  "  An  Act  to  remove  certaih    1  yict.  e,  26, 
Dimculties  in  the  Disposition  of  Copjhold  Estates  by  Will,"  *■  ^* 

shall  be  and  the  same  are  hereby  repealed,  except  so  far  as  the  «  q     . 
same  acts  or  any  of  them  respectively  relate  to  any  wills  or        •<>•  » c- 1   • 
estates  pur  autre  vie  to  which  tnis  act  does  not  extend. 

S.  It  shall  be  lawful  for  every  person  to  devise,  bequeath  or  aii  proper^r  may 
dispose  of,  by  his  will  executed  in  manner  hereinafter  required,  bj  wiu,       ' 
all  real  estate  and  all  personal  estate  (b)  which  he  shall  be  enti- 
tled to,  either  at  law  or  in  equity,  at  the  time  of  his  death,  and 
which,  if  not  so  devised,  bequeathed  or  disposed  of,  would  de- 
volve upon  the  heir  at  law  or  customary  heir  of  him,  or,  if  he 
became  entitled  by  descent,  of  his  ancestor,  or  upon  his  executor 
or  administrator  (c);  and  that  the  power  hereby  given  shall  ex-  oompruing  cua- 
tend  to  all  real  estate  of  the  nature  of  customary  freehold  or  iSS^p^ku**' 
tenant  right  or  customary  or  copyhold,  notwithstanding:  that  without  •unender 

aI_     ^  _^  *^^  A  L  1        J  aU  j.     ^l  °  /"l*     and  before  ad- 

tbe  testator  may  not  have  surrendered  the  same  to  the  use  of  his  mittonce.and 
will,  or  notwithstanding  that,  being  entitled  as  heir,  devisee  or  Jl'^nnSnowS? 
otherwise  to  be  admitted  thereto,  he  shall  not  have  been  ad-  devised; 
mitted  thereto,  or  notwithstanding  that  the  same,  in  conse- 
quence of  the  want  of  a  custom  to  devise  or  surrender  to  the 
use  of  a  will  or  otherwise,  could  not  at  law  have  been  disposed 
of  by  will  if  this  act  had  not  been  made,  or  notwithstanding 
that  the  same,  in  consequence  of  there  being  a  custom  that  a 
will  or  a  surrender  to  the  use  of  a  will  should  continue  in  force 
for  a  limited  time  onlv,  or  any  other  special  custom,  could  not 
have  been  disposed  of  by  will  according  to  the  power  contained 
in  this  act,  if  this  act  had  not  been  made ;  and  also  to  estates 
pur, ftutre  vie,  whether  there  shall  or  shall  not  be  any  special  wtatw  par  aatrt 
occupant  thereof,  and  whether  the  same  shall  be  freehold,  cus-  ^  *' 
tomary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  the  same  shall  be  a  corporeal  or  an 
incorporeal  hereditament ;  and  also  to  all  contingent,  executory  contingent  int^ 
or  other  future  interests  in  any  real  or  personal  estate,  whether  "***' 
the  testator  may  or  may  not  be  ascertained  as  the  person  or  one 
of  the  peesons  in  whom  the  same  respectively  may  become 
vested,  and  whether  he  may  be  entitled  thereto  under  the  in- 
strument by  which  the  same  respectivelv  were  created  or  under 


any  disposition  thereof  by  deed  or  will;  and  also  to  all  rights  rijjtt  of  entry  j 
of  entry  for  conditions  broken,  and  other  rights  of  entry  ^  and  !!^iiuedafter 
also  to  such  of  the  same  estates,  interests  and  rights  respec-  execution  of  the 
tively,  and  other  real  and  personal  estate,  as  the  testator  may  be  ^ 
entitled  to  at  the  time  of  his  death,  notwithstanding  that  he  may 
become  entitled  to  the  same  subsequently  to  the  execution  of  his 
will. 

(5)  This  act  does  not  enable  a  testator  to  bequeath  a  chae  in  action  so  at 
to  pass  the  right  of  suing  to  the  legatee.  {Bishop  ?.  Curtis,  21  Law  J.,  Q.  B. 
891;  17Jur.  23.) 

(c)  An  executory  interest,  which  descended,  in  1840,  upon  the  testator  as 
heir  at  law,  was  held  to  pass  under  a  devise,  made  in  1851,  of  his  residuary 
real  estate,  and  did  not  go  to  the  persons  who  were  his  heirs  at  law  at  the 
time  when  the  executory  devise  took  effect  ( IngUby  v.  Ameotts,  2  Jur., 
N.  S.  b56.) 
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«.  4. 


26. 


tomary  and  copy- 
hold osUtM  (4), 


Amendment  of  the  Laws  reepecting  Willt. 

4.  Provided  always,  aud  be  it  farther  enacted,  that  where 

any  real  estate  of  the  nature  of  customary  freehold  or  tenant 

At  to  the  feet  and  right,  or  customary  or  cppyhold,  might,  by  the  custom  of  the 
deviMM  of  cu/.  manor  of  which  the  same  is  holden,  have  been  surrendered  to 
the  use  of  a  will,  and  the  testator  shall  not  have  surrendered 
the  same  to  the  use  of  his  will,  no  person  entitled  or  claiming 
to  be  entitled  thereto  by  virtue  of  such  will  shall  be  entitled  to 
be  admitted,  except  upon  payment  of  all  such  stamp  duties, 
fees  and  sums  of  money  as  would  have  been  lawfully  due  and 
payable  in  respect  of  the  surrendering  of  such  real  estate  to  the 
use  of  the  will,  or  in  respect  of  presenting,  registering  or  enrol* 
ling  such  surrender,  if  the  same  real  estate  had  been  surrendered 
to  the  use  of  the  will  of  such  testator :  provided  also,  that  where 
the  testator  was  entitled  to  have  been  admitted  to  such  real 
estate,  and  might,  if  he  had  been  admitted  thereto,  have  stir* 
rendered  the  same  to  the  use  of  his  will,  and  shall  not  have 
been  admitted  thereto,  no  person  entitled  or  claiming  to  be  en- 
titled to  such  real  estate  in  consequence  of  such  will  shall  be 
entitled  to  be  admitted  to  the  same  real  estate  by  virtue  thereof, 
except  on  payment  of  all  such  stamp  duties,  fees,  fine  and  sums 
of  money  as  would  have  been  lawfully  due  and  payable  in  re- 
spect of  the  admittance  of  such  testator  to  such  real  estate,  and 
also  all  such  stamp  duties,  fees  and  sums  of  money  as  would 
have  been  lawfully  due  and  payable  in  respect  of  surrendering 
such  real  estate  to  the  use  of  the  will,  or  of  presenting,  r^fis- 
tering  or  enrolling  such  surrender,  had  the  testator  been  duly 
admitted  to  such  real  estate,  and  afterwards  surrendered  the 
same  to  the  use  of  his  will;  all  which  stamp  duties,  fees,  fine  or 
sums  of  money  due  as  aforesaid  shall  be  paid  in  addition  to  the 
stamp  duties,  fees,  fine  or  sums  of  money  due  or  payable  on  the 
admittance  of  such  person  so  entitled  or  claiming  to  be  entitled 
to  the  same  real  estate  as  aforesaid. 

(d)  See  4  &  5  Vict.  c.  35,  ss.  88,  89,  90. 


Willi  or  extiaott 
ofwlllaof  cue- 
tomary  freehold! 
and  copyholds  to 
be  entered  on  the 
court  rolla ; 


and  the  lord  to  be 
entitled  to  the 
same  Ane,  fte. 
when  such  estates 
are  not  now  de- 
visable as  he 
would  have  been 
nrom  the  heir 
incaseofdeseent. 


6.  When  any  real  estate  of  the  nature  of  customary  fiieehold 
or  tenant  right,  or  customary  or  copyhold,  shall  be  disposed  of 
by  will,  the  lord  of  the  manor  or  reputed  manor  of  which  such 
real  estate  is  holden,  or  his  steward,  or  the  deputy  of  such 
steward,  shall  cause  the  will  by  which  such  disposition  shall  be 
made,  or  so  much  thereof  as  shall  contain  the  disposition  of 
such  real  estate,  to  be  entered  on  the  court  rolls  of  such  manor 
or  reputed  manor;  and  when  any  trusts  are  declared  by  the 
will  of  such  real  estate  it  shall  not  be  necessary  to  enter  the 
declaration  of  such  trusts,  but  it  shall  be  sufficient  to  state  in 
the  entry  on  the  court  rolls  that  such  real  estate  is  subject  to  the 
trusts  declared  by  such  will ;  and  when  an^  such  real  estate 
could  not  have  been  disposed  of  by  will  if  this  act  had  not  been 
made,  the  same  fine,  heriot,  dues,  duties  and  services  shall  be 
paid  and  rendered  by  the  devisee  as  would  have  been  due  from 
the  customary  heir  in  case  of  the  descent  of  the  same  real  es- 
tate, and  the  lord  sball^  as  against  the  devisee  of  such  estate, 
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have  the  same  remedy  for  recovering  and  enforcing  such  fine,    1  '^'^  «•  26, 
herioty  duties  and  services  as  he  is  now  entitled  to  for  recovering  *•  ^' 

and  enforcing  the  same  from  or  against  the  customary  heir  in 
case  of  a  descent. 

6.  If  no  disposition  by  will  shall  be  made  of  any  estate  pur  Bttautpurautw 
autre  vie  of  a  freehold  nature,  the  same  shall  be  chargeable  in  ^'** 

the  hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of  spe- 
cial occupancy,  as  jysets  by  ,^,^8pQn.t,  as  in  the  case  of  freehold 
land  in  fee  simple ;  and  in  case  there  shall  be  no  special  occu- 
pant of  any  estate  pur  autre  vie,  whether  freehold  or  customary 
freehold,  tenant  right,  customary  or  copyhold,  or  of  any  other 
tenure,  and  whether  a  corporeal  or  incorporeal  hereditament,  it 
shall  go  to  the  executor  or  administrator  of  the  party  that  had 
the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same  shall 
come  to  the  executor  or  administrator,  either  by  reason  of  a 
special  occupancy  or  by  virtue  of  this  act,  it  shall  be  assets  in 
his  hands,  and  shall  go  and  be  applied  and  distributed  in  the 
same  manner  as  the  personal  estate  of  the  testator  or  intes- 
tate (^). 

(d)  There  may  be  a  special  occupant  of  an  equitable  estate  pur  autre  vU, 
(ReynoUs ▼.  Wright,  2  De  G^  F.  &  J.  590;  27  L.  J.,  Chanc.  892;  4  Jur.  N.  S., 
198. )  Leasehold  estates  pur  autre  vie  were  devised  in  trust  for  A.,  his  heirs, 
sequels  in  right,  executors,  administrators  and  assigns.  A.  survived  the 
devisor,  and,  being  illegitimate,  died  without  heirs  and  intestate,  living  the 
cestui  que  vie:  it  was  held,  that  the  devised  estates  passed  under  this  act  to 
A.'s  administrator,  the  nominee  of  the  crown.    (lb,) 

7.  No  will  made  by  any  person  under  the  age  of  twenty-one  No  win  of «  per- 

i^iiLi'j  son  underage 

years  shall  be  valid.  Tsiidi 

8.  Provided  also,  and  be  it  further  enacted,  that  no  will  nor  of » feme 
made  by  any  married  woman  shall  be  valid,  except  such  a  will  S^^^mlgtt 
as  might  have  been  made  by  a  married  woman  before  the  pass-  now  be  nMde. 
ing  of  this  act  (e). 

(e)  By  the  law,  as  it  stood  at  the  time  when  this  act  was  passed,  an  infant 
might  make  a  valid  will  of  personal  estate,  but  married  women  had  no 
testamentary  capacity,  except  by  virtue  of  a  delegated  authority.  By  means 
of  a  power  or  under  a  trust,  as  in  case  of  separate  estate,  a  married  woman 
might,  by  a  writing  in  the  nature  of  a  will,  dispose  of  real  or  personal  estate ; 
and,  with  the  licence  and  consent  of  her  husband,  she  might  make  a  will, 
properly  so  called,  of  personal  property.  It  was  the  intention  of  the  legis- 
lature, by  this  statute,  to  render  infants  absolutely  incapable  of  malung  a 
will ;  but  it  has  preserved  the  testamentary  status  of  mamed  women  equally 
as  it  stood  under  the  existing  law.  Therefore  a  married  woman's  devise  of 
real  estate  must  still  be  made  by  means  of  a  trust  or  power  created  for  the 
purpose,  and  her  capacity  to  bequeath  personal  estate  must  still  be  derived 
from  the  licence  or  authority  of  her  husband.  (Per  Lord  Wutbury,  C,  ThomaM 
v.  Jonet,  82  L.  J.,  Ch.  131;  see  p.  141.)  The  construction  put  upon  the 
8th  section  by  Woodt  V.  C,  is,  that  it  disables  a  married  woman  from  doing 
anything  which,  before  the  passing  of  the  act,  she  could  not  have  done  by 
reason  of  her  coverture;  it  preserves  the  incapacity  of  coverture  as  it  stood 
before  the  act ;  but,  as  regards  any  incapacity  arising  from  matters  inde- 
pendent of  coverture,  applicable  to  men  and  women  alike,  the  statute  was  not 
intended  to  draw  a  distinction  between  married  women  and  other  persons. 
The  statute  makes  a  will  operate  as  if  executed  immediately  before  the 
death,  and  the  effect  of  this  is,  in  the  case  of  a  married  woman,  that  she 
must  be  regarded  as  a  married  woman  executing  the  instrument  immediately 
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1  Fiet,  c.  26,    before  her  death,  and  passing  thereby  everything  of  which,  at  the  time  of 
9,  9.  her  death,  she  had  acquired  a  power  of  disposing.     (Tkwauu  ▼.  JoneM,  2 

Johns.  &  H.  483,  484;  affirmed  by  L.  C,  82  L.  J.,  Ch.  139;  9  Jur.,  N.  8. 

161.     See  Bernard  v.  MiuihuU,  Johns.  276.) 

Every  will  siuu  9.  No  Will  shall  be  valid  unless  it  shall  be  in  writing  and  exe- 
and"  um^"&  cuted  in  manner  hereinafter  mentioned ;  (that  is  to  say,)  it  shall 
the  testator  In  the  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some 
5rUMMe»**It*oM  other  person  in  his  presence  and  by  his  direction  («)  ;  and  such 
time.  signature  shall  be  made(y)  or  acknowledged  (^)  by  the  tes- 

tator in  the  presence  of  two  or  more  witnesses  present  at  the 
same  time  {h\  and  such  witnesses  shall  attest  and  shall  sub- 
scribe the  will  in  the  presence  of  the  testator  (t),  but  no  form  of 
attestation  shall  be  necessary  {k). 

(e)  See  15  &  16  Vict,  c  24,  s.  1,  fiott. 
Testator's  sign*-        \f)K  signature  by  the  testator  of  his  name  after  the  attestation  by  the 
ture.  witnesses,  although  in  their  presence,  is  not  a  compliance  with  the  statute. 

(In  bonis  Olding,  2  Curt  865  ;  In  bonis  Byrd,  3  Curt.  117.)  A  will  was  held 
to  have  been  signed  before  the  witnesses- subscribed,  although  the  confused 
recollection  of  the  witnesses  raised  a  doubt  upon  the  point.  (Cooper  v. 
Bockett,  3  Curt.  648;  Brenchley  ▼.  SlUlt  2  Rob.  Eccl.  R.  162;  Thampsom  t. 
Hall,  16  Jur.  1144.) 

The  subscribing  witnesses  to  a  will  differed  in  the  account  which  they 
gave  of  the  execution,  one  not  recollecting  whether  the  deceased  signed  or 
not,  the  other  deposing  that  she  did  not  see  the  deceased  sign.  They  agreed 
that  the  signature  was  not  acknowledged  in  their  presence.  A  witness  present 
at  the  time  deposed,  that  the  deceased  signed  her  name  in  the  presence  of 
the  subscribing  witnesses.  It  was  held  on  this  evidence  that  the  will  was 
duly  executed,  the  court  being  satisfied  that  the  signature  of  the  testatrix 
was  subscribed  to  the  will  at  the  time  when  the  witnesses  subscribed  their 
Dames.    (Bennett  v.  Sharp,  1  Jur.,  N.  S.  456.) 

An  attesting  witness  may  sign  the  will  for  the  testator  by  his  direction, 
for  there  is  nothing  in  the  act  which  prevents  the  person  signing  for  the 
testator  being  one  of  the  witnesses  to  attest  and  subscribe  the  will.  {In 
bonis  Bailey,  1  Curt.  914.)  The  witness,  in  fact,  attests  the  direction  of  the 
testator,  and  that  direction  amounts  to  an  acknowledgment  (Smith  ▼. 
Roberts,  I  Rob.  Eccl.  R.  262.)  A  party  signing  a  will  for  a  testator,  who 
was  too  ill  to  sign,  by  his  direction  sig^ned  it  in  his  own  name,  but  expressed 
it  to  be  on  behalf  of  the  testator.  This  was  deemed  sufficient  (Clark* s  cose, 
2  Curt  329.)  A  mark  by  the  testator  for  a  signature  was  held  sufficient, 
>  although  the  name  did  not  appear.    (In  bonis  Brifce,  2  Curt  325.) 

Acknowledgment  (g)  The  testator's  signature  must  be  made  or  acknowledged  in  the  pre- 
of  signature.  gence  of  the  witnesses.  It  is  not  necessary  that  the  par^  should  say  in 
express  terms  to  the  witnesses,  **  that  is  my  signature ;"  it  is  sufficient  if  it 
clearly  appears  that  the  signature  was  existent  in  the  will  when  it  was  pro- 
duced to  the  witnesses,  and  was  seen  by  them  when  they  did,  at  the  testator's 
request,  subscribe  the  will.  (Keigwin  v.  Keigwin,  3  Curt.  607  *,  In  bonis 
Ashmore,  3  Curt  756 ;  Hudson  v.  Parker,  1  Rob.  Eccl.  R.  25.)  A  testatrix 
having  pointed  to  her  will  which  she  had  previously  signed,  and  expressed 
her  satisfaction  at  its  contents,  and  by  gestures  intimated  that  she  had  signed 
the  same,  and  that  she  wished  two  persons  present  together  to  attest  the 
will:  she  was  held  to  have  duly  acknowledged  her  signature.  (In  bonis 
«.     Davies,  2  Rob.  Eccl.  R.  337.) 

A  testator  produced  a  will  entirely  in  his  own  handwriting,  and  having 
Ms  name  signed  at  the  end  thereof,  to  three  persons,  and  requested  them  to 
put  their  names  underneath  his :  it  was  held  a  sufficient  acknowledgment  of 
tlie  signature,  the  court  being  satisfied  (although  there  was  no  express  evi- 
dence of  the  fact)  that  the  signature  was  in  the  testator's  handwriting.  (Oaae 
V.  Gaze,  3  Curt  451.) 

Where  a  will  is  signed  by  the  testator  before  the  witnesses  are  called  in, 
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the  mere  circumstance  of  calling  in  witnesses  to  sign,  without  giving  them     1  Viet.  e.  26, 
any  explanation  of  the  instrument  which  they  are  signing,  does  not  amount  «.  9. 

to  an  acknowledgment  of  the  signature  by  the  tesUtor.    (  Hoit  v.  Genge,  4    

Moore,  P.  C  265 ;  S  Curt.  160.)  And  even  where  the  testator,  in  the  joint 
presence  of  the  witnesses,  acknowledged  the  paper  to  be  fds  will,  but  they  did 
not  see  him  sign  the  paper,  nor  did  they  at  the  time  of  subscribing  see  his 
signature,  the  writing  being  purposely  concealed  from  them :  this  was  held 
to  be  a  void  will.     (Hudson  v.  Parker,  1  Rob.  Eccl.  R.  14.) 

The  court  rejected  j^obate  of  a  will  entirely  in  the  testator's  handwriting, 
with  perfect  testimonium  and  attestation  clauses,  where  the  witnesses  de- 
posed to  the  effect  that  the  deceased  asked  them  to  sign  a  paper  which  was 
folded  down  so  that  they  saw  no  writing  whatever  upon  it,  and  that  the 
deceased  did  not  write  his  name  or  acknowledge  any  signature  in  their  pre- 
sence.    (Shaw  V.  NevUl,  2  Adm.  &  Eccl.  R.  203  ;  1  Jur.,  N.  S.  408.) 

The  name  of  the  deceased  having  been  sig^ned  to  his  will,  at  his  request, 
by  the  drawer  thereof,  who  on  a  subsequent  day  asked,  at  the  request  of  the 
deceased,  two. persons  called  in  by  the  deceased  himself  to  attest  his  will, 
all  being  present  together  at  the  same,  to  sign  their  names  as  witnesses, 
which  they  did,  and  the  deceased  then  placed  his  seal  on  the  paper  and 
said :  **  I  deliver  this  as  my  act  and  deed.''  It  was  held  not  to  have  been 
acknowledged  by  the  deceased  in  the  presence  of  the  witnesses.  (In  bonis 
Summers,  2  Rob.  Eccl.  R.  295;  14  Jur.  791.) 

(A)  A  will  may  be  attested  by  the  witnesses  making  marks  (In  bonis  Andss, 
2  Rob.EccL  R.  116);  and  the  testator  may  write  the  names  of  the  witnesses 
opposite  their  respective  marks,  (/n  bonis  Ashmore,  3  Curt  756.)  But  an 
attesting  witness,  able  to  write,  cannot  subscribe  for  another  witness  who  is 
unable  to  write.    (1  Notes  of  Cases,  456.) 

A.  made  his  mark  at  the  end  of  a  testamentary  paper,  which,  however, 
purported  to  be  the  will  of  B.  It  was  so  described  at  the  beginning,  and  in 
the  testimonium  and  attestation  clauses,  and  the  mark  was  stated  to  be  the 
mark  of  B.  The  execution  of  the  paper  by  A.  was  fully  proved,  and  that 
the  state  of  his  fomily  at  the  time  was  such  as  was  set  forth  in  the  will :  it 
was  held,  that  as  A.  executed  the  paper  by  making  his  mark,  with  the 
intention  that  it  should  operate  as  his  will,  it  was,  notwithstanding  the  mis- 
nomer, admitted  to  probate  as  the  will  of  A.  {In  bonis  Douce  or  Douse,  8 
Jur..  N.  S.  728 ;  31  Law  J.,  Prob.  172.) 

A  will,  purporting  to  be  that  of  **  S.  Clarke,"  and  delivered  by  her  as 
such  for  saie  custody  to  one  of  her  executors  shortly  before  her  death,  was 
executed  by  mark,  against  which  appeared  the  name  '*  S.  Barrell."  The 
former  was  her  maiden  name,  and  the  latter  the  name  of  the  husband  she 
had  married :  it  was  held,  that  there  being  no  doubt  as  to  the  identity  of 
the  testatrix,  her  execution  by  mark  was  not  vitiated  by  another  person 
having  written  the  wrong  name  against  it.  (In  bonis  Clarke,  1  Sw.  &  Tr. 
22 ;  4  Jur.,  N.  S.  24 ;  27  Law  J.,  Prob.  18.) 

A.,  in  the  presence  of  a  testator  and  by  his  direction,  impressed  the 
testator's  usual  signature  at  the  foot  of  a  codicil,  by  means  of  a  stamp  upon 
which  such  signature  had  been  engraved :  it  was  held,  that  the  will  was 
duly  signed.    (Jenkyns  v.  Oairford,  32  Law  J.,  Prob.  122.) 

A  husband  who  is  witness  to  a  will  cannot  also  subscribe  for  his  wife.  (In 
bonis  White,  2  Notes  of  Cases,  461.)  To  pass  over  a  signature  previously 
made  with  a  dry  pen  amounts  to  no  more  than  an  acknowledgment  of  a 
signature;  and  if  an  attesting  witness,  on  the  re-execution  of  a  will,  merely 
traces  his  previous  signature  with  a  dry  pen,  it  is  insufficient  (Playne  v. 
Scriven,  1  Rob.  Eccl.  R.  772.)  An  attesting  witness  to  a  will,  duly  executed, 
attested  and  subscribed  a  second  execution  of  the  will,  by  adding  the  word 
"  Bristol"  (the  name  of  the  city)  at  the  end  of  her  name  and  street  in  which 
she  dwelt  written  on  the  former  execution,  but  did  not  otherwise  subscribe 
on  the  second  execution.  The  court  held,  that  there  was  no  proof  of  an 
attestation  to  the  signature  of  the  testatrix,  and  that  the  addition  made 
could  not  be  held  to  be  an  attestation  by  a  witness.  (In  bonis  Trevanion,  2 
Rob.  Eccl.  R.  315 ;  14  Jur.  919.) 

Where  the  name  of  one  of  the  attesting  witnesses  to  a  will  was  written 
on  an  erasure,  but  it  appeared  that  the  will  had  been  duly  executed  and 
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1  Fict,  c.  26,    atteited,  and  that,  aubsequently,  the  atteating  witness's  name  had  been 
«.  9.  erased  by  the  testator,  and  had  at  his  request  l^n  re-written  by  the  attests 

ing  witness,  the  court  granted  probate  to  the  widow,  on  affidavit  that  she 

and  two  infont  children  were  the  only  persons  entitled  in  distribution,  and 
dtiat  notice  had  been  given  to  the  children.  (Im  bonis  CoUwum,  2  Sw.  &  Tr. 
814.) 

A  will  was  held  to  be  duly  executed  where  the  signatures  of  the  testator 
and  the  attesting  witnesses  were  written  on  a  separate  piece  of  paper,  which 
had  been  previously  wafered  to  the  foot  of  the  will.  {Cook  v.  Lambert,  32 
Law  J.,  Prob.  98.) 

It  has  long  been  settled,  that  after  a  will  has  been  signed  or  acknow. 
ledged  by  the  testator  in  the  presence  of  both  the  witnesses,  there  most  be 
the  subscription  of  the  witnesses  in  the  presence  of  the  testator.  (  fFhite  r. 
British  Museum,  6  Bing.  310.)  To  make  a  valid  subscription  and  attesta- 
tion to  a  will  there  must  be  either  the  name  of  the  witness  or  some  mark 
intended  to  represent  it.  An  acknowledgment  by  a  witness  of  his  signature 
by  putting  a  dry  pen  over  it  is  not  sufficient.  A  correction  of  an  error  in 
a  previous  writing  of  his  name,  or  his  acknowledgment  of  it,  or  the  adding 
of  a  date  to  it,  will  not  be  sufficient  for  that  purpose.  The  signature  or  ac 
knowledgment  of  the  testator  must  be  made  in  the  presence  of  two  witnesses, 

{>resent  at  the  time,  and  they  must,  after  he  has  so  signed  or  so  acknow- 
edged  his  signature,  subscribe  the  will  in  his  presence.  (Uindmar^  v. 
CharUon,  SH.L,  C.  160.) 

A  will  was  attested  by  one  witness  in  his  own  handwriting.  He  also 
held  and  guided  the  hand  of  a  second  witness,  who  could  neither  read  nor 
write.  This  having  taken  place  in  the  presence  of  the  testator,  was  held  to 
be  a  sufficient  attestation.  (Harrison  v.  Elvin,  3  Q.  B.  117  ;  In  bonis  Frith, 
4  Jur.,  N.  8.  288 ;  27  Law  J.,  Prob.  6.) 

The  names  of  two  attesting  witnesses  to  a  will,  who  were  unable  to  write, 
were  written  by  another  person  whilst  they  held  the  top  of  the  pen :  it  was 
held,  that  the  will  was  duly  attested.  (In  bonis  Lewis,  31  Law  J.,  Prob. 
153.) 

The  initials  of  attesting  witnesses  to  a  testamentary  paper  are  a  sufficient 
subscription  under  this  act,  which  does  not  require  them  to  sign  their  names. 
(In  bonis  Christian,  2  Rob.  Eccl.  R.  110 ;  In  bonis  Martin,  6  Notes  of  Cases, 
694.)  A  testatrix  having  signed  her  will  desired  M.C.  and  E.  T.  to  attest; 
but  as  E.  T.,  one  of  them,  could  not  write,  the  testatrix  desired  J.  J.  C, 
who  was  also  present,  to  write  the  name  of  E.  T.,  which  J.  J.  C.  did,  but 
did  not  sign  his  own  name.  It  was  held,  that  the  paper  was  not  enritled 
to  probate,  as  E.  T.  might  have  made  his  mark,  and  that  a  desire  that 
another  should  sign  for  a  witness  could  not  be  construed  to  be  a  subscrip- 
tion by  that  witness.    (In  bonis  Cope,  2  Rob.  Eccl.  R.  335.) 

In  the  case  of  Casement  v.  Fulton,  (5  Moo.  P.  C.  C.  14,)  before  the  Judicial 
Committee  of  the  Privy  Council,  it  was  laid  down  that  the  witnesses  to  a 
will  must  subscribe  their  names  in  the  presence  of  each  other ;  but,  accord- 
ing to  subsequent  decisions,  it  is  not  necessary  that  the  witnesses  should 
subscribe  in  the  presence  of  each  other.  (Faulds  v.  Jackson,  6  Notes  of 
Cases,  Suppl.  1 ;  In  bonis  Webb,  1  Jur.,  N.  S.  1096;  2  Jur.,  N.  S.  309.) 
This  is  considered  to  be  a  settled  point  (Sugd.  on  Stat.,  p.  842,  2nd 
ed.)  If  both  the  witnesses  are  dead,  it  will  not  be  presumed  that  they  did 
not  both  sign  at  the  same  time,  from  the  difference  in  the  colour  of  the 
ink.  (  Trott  v.  Trott,  29  Law  J.,  Prob.  156.) 
Testatoi'spie*  (0  The  execution  must  be  attested  by  the  witnesses  in  the  actual  or  con- 

ftenoe.  structive  presence  of  the  testator.  A  testator,  intending  to  execute  a  codicil, 

signed  the  same  lying  in  bed, there  being  present  in  the  room  two  witnesses 
who  attested  the  codicil.  The  curtains  at  the  foot  of  the  bed  being  drawn 
at  the  time,  one  of  the  witnesses  could  not  actually  see  the  testator  sign  his 
name,  nor  could  the  testator  see  that  witness  subscribe  the  codicil  as  attest- 
ing it.  It  was  held,  that  the  testator  and  the  witness  signed  their  names  in 
the  pretence  of  each  other,  as  required  by  this  section  of  the  act.  (Newton 
v.  Clarke,  2  Curt.  320.)  In  this  case  the  court  was  of  opinion,  where  a 
paper  is  executed  by  the  deceased  in  the  same  room  where  the  witnesses 
are,  and  who  attest  the  paper  in  that  room,  it  is  an  attestation  in  the  pre- 
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sence  of  the  testator,  although  they  could  not  actually  see  him  sign,  nor  the     1  f^l.  e.  26, 
testator  actually  see   the  witnesses  sign.      Even  in  the  case  of  a  blind  «•  9. 

person  it  must  appear  that  the  will  was  so  attested  that  the  testator,  if  he  ■ 

had  had  his  eyesight,  could  have  seen  the  witnesses  subscribe.    {In  bonis 
Pierey,  1  Rob.  EccL  R.  278.) 

A  will  signed  by  the  attestinpf  witnesses  in  the  same  room  where  the  tes- 
tatrix lay  in  bed  with  the  curtains  closed  and  her  back  to  the  attesting  wit- 
nesses, who  deposed  to  her  utter  inability  to  have  turned  herself  so  as  to 
have  drawn  aside  the  curtains,  was  held  not  to  have  been  signed  by  the 
witnesses  in  the  presence  of  the  testatrix.  (  Tribe  v.  Tribe^  1  Rob.  Eccl.  R. 
275  ;  Longford  v.  Ejfre,  1  P.  Wms.  740 ;  Cauon  v.  Dade,  1  Br.  C.  C.  99.) 

Where  the  subscription  of  the  witnesses  takes  place  in  a  different  room 
from  that  in  which  the  testator  is,  he  must  be  proved  to  have  been  in  a 
position  whence  he  could  have  seen  the  witnesses  as  they  subscribed  their 
names.  A  testator  wrote  his  will,  and  signed  it  in  the  presence  of  two  per- 
sons summoned  by  him  for  the  purpose ;  they  took  the  will  into  an  adjoin- 
ing  room  to  sign  their  names ;  the  rooms  communicated  by  a  door,  which 
was  left  open.  There  was  no  proof  that  the  testator  did  actually  see  the 
witnesses  sign  their  names :  it  was  held,  that  the  signature  of  the  witnesses 
was  not  made  in  the  presence  of  the  testator,  as  required  by  this  section. 
(Norton  v.  Bawtt,  2  Jur.,  N.  8.  766  ;  8  Jur.,  N.  S.  1084.) 

A  will  was  contained  in  five  sheets  of  paper,  and  at  the  bottom  of  each  of 
the  first  four  sheets,  the  signatures  of  the  testator  and  of  the  attesting  wit- 
nesses were  in  the  margin,  and  at  the  end  of  the  will  there  was  a  regular 
attestation,  but  unsigned,  although  the  testator  sig^ned  his  name  at  the  end 
ot  the  will.  The  witnesses  were  both  dead,  and  no  other  person  was  pre- 
sent at  the  execution  of  the  will,  and  the  will  was  rejected  as  there  was 
nothing  to  show  that  the  signatures  in  the  margin  were  intended  to  attest 
the  signature  of  the  testator  at  the  end  of  the  will,  which  alone  gave  validity 
to  the  will.  {Ewen  v.  Franklin,  Deane's  Eccl.  R.  7  ;  1  Jur.,  N.  S.  1220. 
See  Sugd.  on  Stat.,  p.  344,  2nd  ed.)  But  where  the  attesting  witnesses, 
instead  of  signing  their  names  near  to  that  of  the  testator  on  the  first  side  of 
a  sheet  of  paper  where  the  will  ended,  and  where  there  was  ample  space  for 
their  signatures,  signed  under  an  endorsement  on  the  fourth  page,  such 
attestation  was  held  to  be  good,  for  the  statute  does  not  point  out  the  place 
where  the  witnesses  are  to  sign.  {In  bonis  Chamney,  1  Rob.  Eccl.  R. 
767.) 

If  upon  the  face  of  a  will  to  which  there  is  no  memorandum  of  attestation 
there  be  the  signature  of  the  testator  at  the  foot  or  end  thereof,  and  the  sub- 
scriptions of  two  witnesses ;  in  the  absence  or  death  of  the  witnesses,  the 
primd  facie  presumption  is,  that  the  testator  signed  in  the  joint  presence  of  the 
two  witnesses,  and  that  they  subscribed  in  his  presence.  If  the  subscribing 
witnesses  do  not  remember  the  facts  attendant  upon  the  execution  of  the 
will  the  presumption  is  the  same.  {Burgoyne  v.  Showier,  1  Rob.  Eccl.  R.  5.) 
Where,  however,  the  witnesses  negative  compliance  with  the  requisites  of 
the  act,  the  will  cannot  be  supported  unless  their  evidence  be  rebutted  by 
proof  of  circumstances,  showing  that  the  witnesses  cannot  be  credited,  or 
that  from  the  facts  and  circumstances  which  they  state  their  recollection 
fails  them.  {S.  C;  In  bonis  Ayling,  1  Curt  918;  Oove  v.  Oawen,  8  CurL 
161 ;  Pennant  v.  Kingscote,  Id,  642.) 

A  will  appeared  to  have  been  signed  by  two  attesting  witnesses,  neither 
had  any  recollection  of  the  circumstance ;  they  both,  however,  when  shown 
the  signatures,  acknowledged  them  to  be  theirs :  it  was  held,  that  the  will 
must  be  presumed  to  have  been  duly  executed.  {Foot  v.  Stanton,  1  Deane, 
Eccl.  R.  19 :  2  Jur.,  N.  8.  880.) 

A  testamentary  paper,  in  the  handwriting  of  a  party,  concluded  as  fol- 
lows : — *'  In  witness  of  this  1  have  set  my  hand  this  14th  day  of  January, 
1864;  signed  by  the  testatrix.  A.,  her  last  will,  in  our  presence."  There 
was  no  other  signature  of  the  deceased  at  the  end  of  the  writing.  The  sur- 
viving attesting  witness  could  give  no  distinct  account  of  the  state  of  the 
paper  at  the  time  of  or  the  circumstances  attending  the  execution,  and  there 
was  no  direct  evidence  on  the  former  point.  It  was  admitted  to  probate. 
{In  bonis  Torre,  8  Jur.,  N.  S.  494— Prob.)     Where  witnesses  have  deposed, 
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1  Vict,  c,  26,  the  one  positively  that  the  will  was  not  executed  in  the  testator's  fM'esence^ 
«.  9.  and  the  other  as  positively  declared  that  it  was,  the  court  has  ^ven  the 

•  preponderance  to  the  witness  deposing  affirmatively  in  accordance  with  the 

statement  set  forth  in  the  aUestation  clause.  ( Brenehley  v.  Stilly  2  Rob. 
Eccl.  R.  176,  177 ;  Farmar  v.  Brock,  1  Deane.  EccL  R.  187 :  2  Jur.  670.) 

Positive  affirmative  evidence  by  the  subscribing  witnesses  of  the  £acts  of 
a  testator  acknowledging  his  signature  in  their  joint  presence,  and  of  their 
subscribing  in  conformity  with  the  requisites  of  the  law,  is  not  absolutely 
essential  to  the  validity  of  testamentary  papers.  When  the  inaccuracy  and 
imperfect  recollection  of  witnesses  are  established,  the  court  may  upon  the 
circumstances  of  the  case  presume  due  execution.  ( L^eek  v.  Batet,  1  Rob. 
Eccl.  R.  714w)  Positive  evidence  of  one  of  the  subscribing  witnesses,  nega- 
tiving the  fact  of  signing  or  acknowledgment  of  the  signature  by  the  de- 
cease in  his  presence,  in  the  absence  of  circumstances  raising  any  pre- 
sumption  of  his  being  mistaken,  will  compel  the  court  to  pronounce  against 
the  due  execution  of  a  testamentary  paper.  {Noding  v.  JUision,  14  Jur. 
904.) 

Although  a  will  may  be  valid  without  any  attestation  clause,  {Bryan  ▼. 
White,  2  Robert.  dl5,)  yet  one  should  be  added ;  otherwise,  in  order  to  obtain 
probate,  it  is  necessary  to  have  an  affidavit  of  one  of  the  subscribing  wit- 
nesses to  prove  that  the  provisions  of  the  act,  in  reference  to  the  execution 
of  the  wilt,  have  in  fact  been  complied  with.  {Belbin  v.  SkeaU,  1  Sw.  &  Tr. 
148.) 

Although  a  testamentary  instrument  is  not  properly  executed  or  attested, 
yet,  if  it  is  clearly  referred  to  by  one  of  later  date  properly  executed  and 
attested,  it  will  be  operative,  and  no  particular  form  of  expression  is  neces- 
sary: therefore,  where  there  was  a  will  duly  executed,  then  a  codicil  attested 
by  one  witness  only,  and,  lastly,  a  codicil  duly  executed,  which  was  de- 
scribed as  *'  another  codicil  to  my  will,**  the  second  codicil  was  held  to  give 
operation  to  the  first  codicil.  {Ingoldby  v.  Ingoldby,  4  No.  Cas.  439;  Re 
Hilhouse,  I  Eccl.  &  Adm.  Rep.  111.)  And  it  of  course  would  be  the  same 
if  the  will  were  informally  executed,  but  a  codicil  duly  executed  were  to  be 
described  as  a  codicil  to  his  last  will,  {HilVi  Case,  4  No.  Cas.  404;  Holly's 
Case,  5  No.  Cas.  510,)  it  is  not  properly  a  question  of  incorporation,  (see  fd, 
1)12,)  but  any  other  papers  may  be  incorporated  by  reference  in  a  testa- 
mentary instrument  duly  executed,  the  paper  to  be  incorporated  need  not 
be  void  or  valid  per  se,  and  whether  of  itself  void  or  valid  is  equally  entitled 
to  probate.  (Sheldon  v.  Sheldon,  1  Robert.  81 ;  and  see  Dicken^  Case^  3  Curt. 
60;  Willerford^s  Case,  lb.  77  ;  Bacon's  Case,  3  No.  Cas.  644;  Smartt*s  Case, 
4  No.  Case,  38  ;  Darby's  Case,  4  No.  Cas.  427.)  But  the  paper  intended 
to  be  incorporated  must  be  in  existence;  it  must  be  already  written.  {Coun- 
tess Ferraris  v.  Lord  Hertford,  3  Curt.  468.)  As  to  lists  of  articles  referred 
to,  see  In  re  Jsh ;  In  re  Countess  Dowager  ^  Pembroke,  2  Jur.,  N.  S.  526. 
(Sugd.  on  Stat,  pp.  345,  346.) 

An  unattested  paper,  which  would  have  been  incorporated  in  an  attested 
will  or  codicil  executed  according  to  the  Statute  of  Frauds,  is  now  in  the 
same  manner  incorporated,  if  the  will  or  codicil  is  executed  according  to 
the  requiremento  of  this  section.  {Mien  v.  Maddock,  1 1  Moore,  P.  C.  C. 
427.)  Where  there  is  a  reference  in  a  duly  executed  testamentary  instru- 
roent  to  another  testamentary  instrument  imperfectly  executed,  but  by  such 
terms  as  to  make  it  capable  of  identification,  it  is  necessarily  a  subject  for 
the  admission  of  parol  evidence,  and  such  parol  evidence  is  not  excluded  by 
this  statute.     (lb.) 

If  the  parol  evidence  satisfactorily  prove  that  in  the  existing  circum- 
stances there  is  no  doubt  as  to  the  instrument  referred  to,  it  is  no  answer 
that  by  possibility  circumstances  might  have  existed  in  which  the  instru- 
ment could  not  have  been  identified.   (lb.  See  Wigram  on  Evid.^  prop.  5.) 

A  married  woman,  having  power  under  a  settlement  to  make  a  will,  in 
1851  made  a  testamentary  instrument  in  her  own  handwriting,  which  she 
intended  to  operate  as  a  will,  but  which  was  not  attested  according  to  the 
requirements  of  this  section.  In  1856,  she  duly  executed  a  codicil,  which 
was  headed,  "  This  is  a  codicil  to  my  last  will  and  testament.'*  This  codicil 
contained  no  reference  to  the  testamentary  paper  of  1851,  which  was  not 


Digitized  by 


Google 


Execution  of  Wills.  613 

produced  at  the  time  the  codicil  was  executed,  but  was  found  at  her  death     1  Vict,  e.  26, 
in  a  trunk  in  a  room  in  her  residence,  enclosed  in  a  sealed  envelope,  on  a.  9. 

which  was  indorsed  **  Mrs.  Anne  Foote's  Will."     The  codicil  was  found  in  

a  drawer  in  her  bed-room.  No  other  will  or  testamentary  paper  was  found. 
It  was  held,  first,  that,  as  there  was  a  distinct  reference  in  the  codicil  to  a 
*'  last  will  and  testament,"  and  as  no  other  will  had  been  found,  the  testa- 
mentary  paper  of  1851  was  by  parol  evidence  sufficiently  identified  as  the 
last  will  referred  to  by  the  codicil  of  1856.  (J lien  v.  Maddoeky  11  Moore, 
P.  C  C.  427.)  It  was  held,  secondly,  that,  thopjb  informally  executed,  the 
testamentary  paper  of  1851  was  incorporated  with  and  made  valid  by  the 
duly-executed  codicil  of  1856,  and  probate  was  granted  of  both  papers  as 
together  containing  the  last  will  and  codicil  of  the  testatrix.  {lb.) 

The  Court  of  Probate  will  not  extend  the  principle  of  incorporation  of 
law  as  laid  down  in  Allen  v.  Maddock,  tupra.  (in  bonis  Grevetf  1  Sw.  &  Tr. 
250 !  7  W.  R.  86.) 

In  order  that  a  testamentary  paper  duly  executed  may  incorporate  another, 
it  must  refer  to  it  as  a  written  document  then  existing  in  such  terms  that  it 
may  be  ascertained.  (Smart  v.  Ptujean,  6  Ves.  5Qb.)  The  identity  may  be 
ascertained  by  the  aid  of  the  surrounding  facts.  A.  duly  executed  the  fol- 
lowing  document : — "  It  is  my  wish  for  my  dear  husband  to  administer  the 
monies.  The  smaller  bequests  L.  will  be  so  kind  as  to  attend  to."  She 
then,  in  the  presence  of  the  attesting  witnesses,  inclosed  in  it  two  papers 
with  writing  thereon,  folded  it  up  and  sealed  it.  After  her  death  the  en- 
velope  was  found  to  contain  two  sheets  of  paper  containing  bequests  of 
money ;  and  other  bequests  in  the  handwriting  of  the  deceased,  but  unei^e- 
cuted,  were  found.  It  appeared  that  the  envelope  had  been  opened  and 
resealed,  and  there  was  no  evidence  that  the  papers  found  in  it  were  those 
originally  inclosed,  or  that  they  were  in  existence  when  the  envelop^  was 
executed.  No  other  testamentary  papers  were  found.  It  was  held,  that 
the  duly-executed  paper  did  not  refer  to  any  written  document  as  then  ex- 
isting ;  and,  assuming  that  it  did  so,  that  the  document  was  not  pointed  out 
in  such  a  manner  as  to  enable  the  court  to  ascertain  its  identity ;  and,  there- 
fore, that  the  three  papers  were  not  together  entitled  to  probate,  and  that,  as 
the  duly-executed  paper  taken  by  itself  had  no  testamentary  character,  it 
was  not  entitled  to  probate.  (Van  Straubenzee  v.  Monck,  32  Law  J.,  Prob. 
21.) 

A  will  contained  the  following  clause : — **  I  request  my  trinkets  shall 
be  divided  as  I  shall  direct  in  a  small  memorandum."  After  the  death  of 
the  deceased  an  unexecuted  memorandum  in  her  handwriting,  disposing  of 
certain  trinkets,  was  found ;  and  it  appeared  that  this  was  in  existence 
before  the  execution  of  a  codicil,  but  it  was  referred  to  by  it  It  was  held, 
that  the  memorandum  was  not  entitled  to  probate.  {In  bonis  Mathias^  32 
Law  J.,  Prob.  115,  overruling  In  bonis  Hunt,  2  Robert.  622 ;  In  bonis  Stewarty 
32Law  J.,  Prob.94.) 

A.  executed  his  will  in  February,  and  a  codicil  on  the  same  paper  in 
December  below  the  signature  to  the  will ;  and  before  the  commencement 
of  the  codicil  appeared  a  memorandum,  which,  from  the  evidence  of  the 
solicitor  who  prepared  the  will,  had  been  written-  on  the  paper  before  the 
execution  of  the  will :  it  was  held,  that  the  memorandum,  being  no  part  of 
the  will  as  originally  executed,  was  not  entitled  to  probate  by  reason  of  the 
duly-executed  codicil  of  a  subsequent  date,  such  codicil  referring  merely 
to  the  will.    {In  bonU  Willmott,  1  Sw.  &  Tr.  36.) 

Where  a  testatrix  purported  by  a  codicil  to  revive  a  will  not  only  revoked 
but  destroyed,  the  court  refused  to  grant  probate  of  the  draft,  which  was  an 
unexecuted  paper,  and  not  specifically  adverted  to  or  recognized  by  the 
codicil.  The  court  gave  no  opinion  as  to  what  would  be  the  case  if  the  will 
bad  been  accidentally  lost  or  destroyed  without  animus  revocandi.  (Hale  v. 
Tokelove,  2  Robert.  318.) 

A  testator  made  a  will  in  1858,  and  another  in  1859,  and  then  the  will  of 
1858  was  actually  destroyed,  the  will  of  1859  having  previously  revoked 
it  A  codicil  was  afterwards  made  in  terms  purporting  to  be  a  codicil  to 
the  will  of  1858.  It  was  decided  that  it  could  not  again  become  a  will,  as 
the  instrument  had  been  destroyed,  and  it  no  longer  existed  either  in  law  or 
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ftct.  It  did  not  exist  as  a  will  from  the  time  when  the  second  will  was  exe- 
cuted, and  it  no  longer  existed  as  a  written  instniment,  as  a  paper  wriiing, 
from  the  time  it  was  burnt.     (Rogers  ▼.  /IndreWy  2  Sw.  &  Tr.  842.) 

A.  wrote  out  a  draft  will,  which  on  his  death  was  found  completed,  with 
the  names  of  two  attesting  witnesses.  On  inquiry  no  such  persons  could 
be  traced,  and  the  writing  of  the  names  was  sworn  to  be  that  of  A.  himself. 
The  court  granted  administration  of  the  goods  of  A.,  as  having  died  intes- 
ute,  without  the  parties  interested  under  the  draft  will  having  been  first 
cited  to  propound  it.    (In  bonu  Lee,  4  Jur.,  N.  S.  790 — Prob.) 

A  will  was  written  on  one  side  of  a  half-sheet  of  paper,  and  concluded 
with  the  words,  '*  In  witness  whereto  I  have  hereunto  set  my  hand  and  seal 
this  9th  day  of  July,  in  the  year  as  above  written."  A  small  space  at  the 
bottom  of  the  page  was  left  blank,  and  then  followed  a  separate  piece  of 
paper  attached  by  wafers  to  the  half-sheet  on  which  the  will  was  written. 
The  testator's  signature,  the  attesution  clause,  and  the  signatures  of  die 
attesting  witnesses  were  alone  written  on  this  separate  paper.  It  was  hdd, 
diat  the  court  could  not  grant  probate  of  such  a  document  (In  bomis 
Lambert,  8  Jur.,  N.  S.  158;  31  Law  J.,  Prob.  118.) 

10.  No  appointment  made  by  will,  in  exercise  of  any  power, 
shall  be  Tafidy  unless  the  same  be  executed  in  manner  herein- 
before required;  and  every  will  executed  in  manner  herein- 
before required  shall,  so  far  as  respects  the  execution  and  at- 
testation thereof,  be  a  valid  execution  of  a  power  of  appoint- 
ment by  will,  notwithstanding  it  shall  have  been  expressly  re- 
quired that  a  will  made  in  exercise  of  such  power  should  be 
executed  with  some  additional  or  other  form  of  execution  or 
solemnity  (A). 

(k)  It  is  now  decided,  after  some  conflicting  opinions,  that  this  section 
does  not  apply  to  a  case  where  the  power  authorizes  an  appointment  only 
by  deed  or  writing  and  does  not  in  terms  authorize  an  appointment  by  will 
or  a  testamentary  writing.  The  question  arose  thus : — The  settlor  reserved 
a  power  of  appointing,  **  during  the  term  of  his  natural  life,  by  any  deed 
or  deeds,  writing  or  writings ,  under  his  hand  and  seal^  to  be  attested  by  t«o 
or  more  credible  witnesses,"  and  then  he  made  an  appointment  by  will,  not 
under  sealy  but  executed  and  attested  as  required  i>y  this  statute.  V.  C. 
Wigram,  in  Bucketl  v.  Blenkhom,  (5  Hare,  131,)  which  was  followed  in  Mam 
▼.  RickettSt  (7  Beav.  95,)  held,  that  inasmuch  as  the  previous  decisions  had 
established  that  where  there  was  a  power  worded  like  this  of  apporottng 
'*  by  writing,"  coupled  with  certain  solemnities,  a  testamentary  writing  exe- 
cuted with  those  solemnities  would  be  a  good  execution  of  the  power,  the 
donor  being  indifferent,  so  long  as  the  conditions  were  complied  with,  whe- 
ther the  instrument  were  a  writing  or  a  will ;  therefore  the  case  would  &11 
within  this  section  of  the  sutute.  It  was  also  held  by  the  Master  of  the 
Rolls,  on  the  authority  of  that  case,  that  a  will  not  sealed,  but  executed  ac- 
cording to  the  formalities  of  this  act,  was  a  due  execution  of  a  power 
required  to  be  executed  by  writing  under  hand  and  seal.  But  the  Lords 
Justices  held  that  the  title  was  too  doubtfiil  to  force  upon  a  purchaser,  and 
that  it  could  not  be  assumed  that  a  power  to  appoint  by  "  any  writing"  is 
identical  with  a  power  to  appoint  by  will.  ( Cotlard  v.  Samptom,  16  Beav. 
543 ;  22  Law  J.,  Ch.  729 ;  17  Jur.  641 ;  4  DeG.,  M.  &  O.  224.  See  Orange 
▼.  Piet^ord,  4  Jur.,  N.  S.  649,  650 ;  4  Drew.  363.)  And  it  has  since  been 
decided  by  V.  C.  Wood,  that  where  a  power  of  appointment  is  to  be  exer- 
cised by  a  writing  under  the  hand  and  seal  of  the  donee,  it  cannot  be 
exercised  by  a  will  executed  with  only  the  formalities  required  by  this  act, 
because  the  essential  requisition  of  the  power  is  that  it  should  be  exercised 
under  hand  and  seal,  and  the  statute  applies  to  a  power  of  which  the  essen- 
tial requisition  is  that  it  should  be  exercised  by  will.  <  fFeet  v.  J2^,  1  Kay, 
885.    See  Sugd.  Pow.  217—221,  8th  ed.) 

11.  Provided  always,  and  be  it  further  enacted,  that  any  sol- 
dier being  in  actual  military  service  (/),  or  any  mariner  or 
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man  bein^  at  sea  (m),  may  dispose  of  his  personal  estate  as  he    1  ^'cf-  «•  26, 
might  have  done  before  the  making  of  this  act.  *•  ^^- 

(0  This  privilege,  as  it  respects  soldiers,  has  been  held  to  be  confined,  Soldierf. 
by  the  insertion  of  the  words,  "  actual  military  service,"  to  those  who  are  on 
an  expedition;  and,  consequently,  it  has  been  decided  that  the  will  of  a 
soldier  made  while  he  was  quartered  in  barracks,  either  at  home  (Drummond 
y.  Parith,  S  Curt.  622),  or  in  the  colonies  (  White  v.  Repton^  8  Curt.  818 ;  In 
bonsi  Phippst  2  Curt  868  ;  In  bonis  Johnson,  2  Curt.  841),  is  not  privileffed. 
The  same  was  held  as  to  the  will  of  a  soldier  made  at  Bangalore,  in  the  East 
Indies,  whilst  in  command  of  the  army  there  stationed,  and  who  died  whilst 
on  a  tour  of  inspection  of  the  troops  under  his  command.  {In  bonis  Hilf,  1 
Rob.  Eccl.  R.  276.     See  1  Wms.  Exors.  96,  4th  ed.) 

The  term  "  soldier,"  in  this  section,  extends  to  persons  in  the  military 
service  of  the  East  India  Company.  {In  bonis  Donaldson,  2  Curt  886.) 
An  unattested  will,  made  by  an  officer  on  service  at  Berbice,  was  allowed  to 
pass  as  that  of  a  soldier  in  actual  military  service  at  the  prayer  of  the 
party  whose  interest  was  prejudiced  by  such  will.  <  In  bonis  Phipps,  2  Curt. 
868.) 

(m)  The  term  "  mariner  or  seaman*'  does  not  exclude  any  person  in  her  Seamen. 
Majesty's  navy,  though  superior  of  the  ship,  being  '*at  sea,"  from  the 
exception  contained  in  this  act.  (In  bonis  Hayes,  2  Curt  838.)  A  codicil 
signed  but  not  attested  on  board  a  Queen's  ship  in  a  river  by  the  com- 
mander-in-chief actually  engaged  in  a  naval  operation  was  held  to  be  within 
this  section,  and  to  incorporate  a  prior  codicil  signed  by  him  but  not  at- 
tested whilst  living  on  shore.  Though  the  admiral  was  not  actually  at  sea 
when  he  wrote  the  codicil,  he  was  in  a  river  on  a  naval  expedition,  {In  bonis 
Justen,  2  Rob.  Eccl.  R.  611  ;  17  Jur.  284.)  A  will  made  under  this  section 
remains  operative  unless  expressly  revoked,  although  the  maker  of  such  will 
lives  in  England  several  years  after  the  date  of  such  will.  (In  bonis  Leese, 
17  Jur.  216.)  But  in  a  case  in  which  the  testator  was  commander-in-chief 
of  the  naval  force  at  Jamaica,  but  lived  on  shore  at  the  official  residence,  his 
family  and  establishment  being  also  on  shore :  it  was  held,  that  the  testator 
did  not  come  within  the  exception  as  to  mariners  at  sea.  {Seymour'' s  Case, 
cited  3  Curt  580  ;  2  Curt  889.) 

This  section  applies  to  seamen,  whether  in  the  Queen's  or  merchants' 
service.  (In  bonis  Milligan,  2  Rob.  Eccl.  R.  108 ;  Morrell  v.  Morrell,  1 
Hagg.  ol.)  Probate  was  allowed  of  an  unattested  codicil  made  at  sea  by 
the  purser  of  a  man-of-war,  as  that  of  a  seaman.  (In  bonis  Hayes,  2  Curt. 
888.)  The  will  of  a  seaman,  who  went  on  shore  and  there  died  by  an  acci- 
dent, was  allowed  probate  as  that  of  a  seaman  at  sea.  ( In  bonis  Lay,  2  Curt 
875.)  Henry  Corby  died  at  sea  on  the  24th  June,  1858.  He  left  England 
in  October,  1850,  for  New  Zealand,  whence  he  afterwards,  in  May,  1852, 
went  to  Australia ;  he  there  resided  till  the  15th  March,  1853,  on  which 
day  he  shipped  as  an  able  seaman  on  board  the  *'  James  Alexander,"  which 
was  then  lying  at  Melbourne  on  a  voyage  to  England,  and  he  remained  on 
board  that  vessel  until  his  death.  Three  letters,  all  in  the  handwriting  of 
the  deceased,  of  a  testamentary  character;  one  dated  on  the  6th,  and  the 
others  on  the  15th  March,  but  the  first  not  signed,  were  received  by  mem- 
bers of  his  family  in  England,  and,  on  intelligence  of  his  death  being  re- 
ceived, search  was  made  among  his  boxes  and  effects  for  some  more  formal 
testamentary  instrument,  but  without  success.  It  was  held,  that  the  papers 
were  not  entitled  to  probate  as  a  mariner's  will  within  the  meaning  of  this 
section.    {In  bonis  Corby,  18  Jur.  684.) 

12.  This  act  shall  not  prejudice  or  affect  any  of  the  pro-  Act  not  to  affect 
visioiis  contained  in  an  act  passed  in  the  eleventh  year  of  the  STf  qc^m  &**°* 
reign  of  his  Majesty  King  George  the  Fourth  and  the  first  year  i  wiii.  4.  c.  20, 
of  the  reign  of  his  late  Majesty  King  William  the  Fourth,  ^u^/jSty* 
intituled  "An  Act  to  amend  and  consolidate  the  Laws  relating  jJJJJJJ^^ 
10  the  pay  of  the  Royal  Navy/'  respecting  the  wills  of  petty  maiinei. 
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Amendment  of  the  Laws  respecting  WiUs. 

officers  and  seameD  in  the  royal  navy,  and  non-commissioned 
officers  of  marines,  and  marines,  so  far  as  relates  to  their  wa^es, 
pay,  prize  money,  bounty  money,  and  allowances,  or  other 
monies  payable  in  respect  of  services  in  her  Majesty's  navy. 

18.  Every  will  executed  in  manner  hereinbefore  required  shall 
be  valid  without  any  other  publication  thereof. 

14.  If  any  person  who  shall  attest  the  execution  of  a  will 
shall  at  the  time  of  the  execution  thereof  or  at  any  time  afW- 
wards  be  incompetent  to  be  admitted  a  witness  to  prove  the  exe- 
cution thereof,  such  will  shall  not  on  that  account  be  invalid. 

15.  If  any  person  shall  attest  the  execution  of  any  will  to 
whom  or  to  wnose  wife  or  husband  any  beneficial  devise,  legacy, 
estate,  interest,  gift  or  appointment,  of  or  affecting  any  real  or 
personal  estate  (other  than  and  except  charges  and  directions 
for  the  payment  of  any  debt  or  debts),  shall  be  thereby  given 
or  made,  such  devise,  legacy,  estate,  interest,  gift  or  appoint- 
ment shall,  so  far  only  as  concerns  such  person  attesting  the 
execution  of  such  will,  or  the  wife  or  husband  of  such  person, 
or  any  person  claiming  under  such  person  or  wife  or  husband, 
be  utterly  null  and  void,  and  such  person  so  attesting  shall  be 
admitted  as  a'  witness  to  prove  the  execution  of  such  will,  or  to 

5 rove  the  validity  or  invalidity  thereof,  notwithstanding  such 
evise,  legacy,  estate,  interest,  gift  or  appointment  mentioned  in 
such  will  (it). 

(n)  Where  the  execution  of  a  will  was  attested  by  two  marskmen  and 
signed  also  by  two  other  persons  as  witnesses,  the  court  held  that  the  signa- 
ture of  the  two  latter  must  be  regarded  as  atiixed  likewise  in  attestation  of 
the  will,  and  not  as  merely  verifying  the  attestation  of  the  marksmen,  and 
that  the  legacy  to  the  wife  of  one  of  them  failed  under  this  section.  (  fyigam 
y.  Rowland,  11  Hare,  157.) 

A  legacy  was  given  by  will,  and  a  codicil  confirming  the  will  was  attested 
by  the  legatee :  the  gift  was  held  to  be  good.  A  person  entitled  to  a  share 
or  a  residue  given  by  will,  attested  a  codicil  which  indirectly  increased  the 
residue :  such  attestation  was  held  not  to  invalidate  the  witness's  claim  to  a 
share  of  the  residue.  {Gurney  v.  Gumey,  3  £q.  R.  569;  3  Drew.  208; 
Tempest  v.  Tempest,  2  Kay  &  J.  635.) 

Where  there  was  a  bequest  to  several  as  joint  tenants,  one  of  whom  was 
an  attesting  witness  to  the  will,  it  was  decided,  that  as  the  gift  to  the  witness 
was  simply  void,  the  other  joint  tenants  took  the  whole,  there  being  no  lapse. 
(Young  V.  Davits,  32  L.  J.,  Ch.  372.) 
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16.  In  case  hy  any  will  any  real  or  personal  estate  shall  be 
charged  with  any  debt  or  debts,  and  any  creditor,  or  the  wife 
or  husband  of  any  creditor,  whose  debt  is  so  charged  shall  attest 
the  execution  of  such  will,  such  creditor,  notwithstanding  such 
charge,  shall  be  admitted  a  witness  to  prove  the  execution  of 
such  will,  or  to  prove  the  validity  or  invalidity  thereof. 

17.  No  person  shall,  on  account  of  his  being  an  executor  of 
a  will,  be  incompetent  to  be  admitted  a  witness  to  prove  the 
execution  of  such  will,  or  a  witness  to  prove  the  validity  or  in- 
validity thereof. 

18.  £very  will  made  by  a  roan  or  woman  shall  be  revoked 
hy  his  or  her  marriage  (except  a  will  made  in  exercise  of  a  power 
of  ajppointmen t,  when  the  real  or  personal  estate  thereby  ap- 
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pointed  would  not  in  default  of  such  appointinent  page  to  his  or    1  y*ct.  c,  26, 
her  heir,  customary  heir,  executor  or  administrator,  or  the  per-  *•  ^^' 

son  entitled  as  his  or  her  next  of  kin,  under  the  Statute  of  dis- 
tributions). 

19.  No  will  shall  be  revoked  by  any  presumption  of  an  inten-  No  wuitobe 
tion  on  the  ground  of  an  alteration  in  circumstances.  gSISjfiSn/ '^"" 

20.  No  will  or  codicil,  or  any  part  thereof,  shall  be  revoked  ko  wui  to  be  re- 
otherwise  than  as  aforesaid,  or  by  another  will  or  codicil  executed  ^o^®?  ^^\^J 

,         .    ,     /.  •      1  t  •.•         J      1      •         another  will  or 

m  manner  hereinbefore  required,  or  by  some  writing  declaring  oodicii,  orbya 
an  intention  to  revoke  the  same,  and  executed  in  the  manner  in  JJ^J.  wfu*©"*^ 
which  a  will  is  hereinbefore  required  to  be  executed,  or  by  the  dcttruction. 
burning,  tearing,  or  otherwise  destroying  the  same  by  the  tes- 
tator, or  by  some  person  in  his  presence  and  by  his  direction, 
with  the  intention  of  revoking  the  same(n). 

(n)  A  testatrix  by  her  will  devised  real  estates,  and  by  a  subsequent  deed 
attested  by  two  witnesses  she  conveyed  them  on  other  trusts.  It  was  held 
that  the  deed,  assuming  it  to  be  void  as  a  turpis  contractuSt  was  not  a  "  writing 
declaring  an  intention  to  revoke"  within  this  section,  and  therefore  that  the 
will  operated  on  such  estate  and  interest  as  the  testatrix  possessed  in  the 
property  at  her  death.  One  great  object  of  this  act  was  to  put  an  end  to  all 
those  questions  which  previously  arose  where  a  devise  was  destroyed  by  the 
alteration  of  the  estate  of  the  testator.  (Ford  v.  De  Pontes,  30  Beav.  572 ; 
4  Jur.,  N.  S.  823.) 

A  testator  having  made  a  will  executed  under  seal,  and  published  and 
attested  as  a  sealed  instrument,  afterwards  for  the  purpose  of  revoking  it 
tore  off  the  seal  and  with  it  part  of  a  word :  it  was  held  that  the  tearing  off 
the  seal  was  sufficient  within  this  section  to  revoke  the  will.  The  tearing 
having  destroyed  the  will  in  its  entirety  as  and  for  which  it  had  been  pub- 
lished. {Price  v.  Powell,  3  H.  &  N.  3<ll.  See  ^oe  d.  Rees  v.  Harris,  6  Ad. 
&  E.  209.) 

By  the  usual  statement  in  the  witnessing  clause  at  the  end  of  a  will  that 
the  testator  has  set  his  hand  to  the  preceding  pages,  a  testator  makes  the 
signatures  on  those  pages  a  part  of  his  will,  and  if  having  so  recited  he  after- 
wards, animo  revocandi,  tears  off  the  signatures  from  the  preceding  pages,  it 
is  a  good  revocation  of  the  whole  will  under  this  section.  ( ffUliams  v. 
Tyley,  1  Johns.  630.) 

A  testator  cut  out  of  his  will  the  names  of  the  attesting  witnesses,  giving 
as  his  reason  that  he  had  some  idea  of  altering  it  and  having  a  new  will 
made,  and  afterwards  on  the  same  day  replaced  the  piece  so  cut  out,  saying 
that  the  will  would  do  for  the  present  The  court  upon  motion,  with  the 
consent  of  the  persons  interested  in  case  of  intestacy,  granted  probate.  {In 
bonis  Eeles,  32  L.  J.,  Prob.  4.  See  In  bonis  De  Bode,  5  Notes  of  Cases, 
189.) 

Where  a  will  in  the  custody  of  a  testator  is  found  after  his  death  muti- 
lated, the  presumption  in  the  absence  of  evidence  is  that  it  was  mutilated 
by  him  after  its  execution,  and  if  there  be  a  codicil  after  the  execution  of  the 
codicil.  From  the  manner  in  which  part  of  a  will  has  been  cut  off,  and 
from  other  circumstances  showing  an  intention  not  to  revoke  the  whole  will 
but  only  such  part  as  was  cut  off,  the  remainder  of  a  will  with  a  codicil  may 
be  entitled  to  probate.    {Christmas  v.  Whinyates,  32  L.  J.,  Prob.  73.) 

A  will  is  not  destroyed  within  this  section  by  being  struck  through 
with  a  pen,  the  name  of  the  tet^Utor  being  crossed  out  and  the  names  of  the 
attesting  witnesses  being  struck  through.  It  was  said  by  Sir  H.  Jenner, 
that  when  the  legislature,  after  mentioning  "  burning'*  a  will,  and  '^ tearing** 
a  will,  speaks  of  **  otherwise  destroying"  a  will,  they  must  be  understood  as 
intending  some  mode  of  destruction  ejusdem  generis,  not  an  act  which  is  not 
a  destroying  in  the  primary  meaning  of  the  word,  though  it  may  have  the 
same  meuphorically,  as  being  a  destruction  of  the  contenu  of  the  will,  it 
never  could  have  been  their  intention  that  the  cancelling  of  a  will  should 
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1  Fict.  e.  26,     be  a  mode  of  dettroying:  it    (Slephgnt  ▼.  Taprell,  2  Curt.  458»  see  p.  465 ; 
s.  20.  B£  Brewster,  6  Jur.,  N.  S.  56.) 

The  testator's  name  is  essential  to  the  existence  of  a  will,  and  if  be  cross 

out  his  signature  it  is  a  revocation  within  this  section.  {Hobbe  ▼.  Knight,  1 
Curt.  768.) 

A  testatrix  obliterated,  with  the  intention  of  revoking*  several  passages 
of  her  will,  so  that  none  of  the  pans  obliterated  could  be  distinguished  upon 
the  face  of  the  will :  it  was  held  that  this  was  a  complete  revocation  within 
this  section.  (Toumley  v.  fFatson^  Z  CurL  761.)  Upon  this  section  it  is 
obvious  that  a  part  only  of  a  will  may  be  revoked  in  the  manner  described  ; 
in  other  words,  that  the  whole  will  is  not  necettarily  revoked  by  the  de- 
struction of  a  part,  although  a  destruction  of  a  ]>an  nay,  under  eertaiii 
circumstances,  operate  as  a  revocation  of  the  entire  will  The  burning, 
tearing  or  destroying  the  instrument  must  be  done  with  the  imttntUm  to  revoke 
it  If  done  without  such  intention  it  is  ineflfectual.  {Clarkton  v.  Garkeon, 
2  Sw.  &  Tr.  497. )  It  is  not  the  manual  operation  of  tearing  the  instrument, 
or  the  act  of  throwing  it  into  a  fire,  or  of  destroying  it  by  other  means  which 
will  satisfy  the  requisites  of  the  law ;  the  act  must  be  accompanied  with  the 
intention  of  revoking ;  there  must  be  the  animus  as  well  as  the  act,  both  must 
concur  in  order  to  constitute  a  legal  revocation.  It  is  the  mnimut,  also,  which 
must  govern  the  extent  and  measure  of  operation  to  be  attributed  to  the  act, 
'  and  determine  whether  the  act  shall  effect  the  revocation  of  the  whole  in- 
strument, or  only  of  some,  and  what  portion  thereof.  (Per  Sir  J.  Dodsom^ 
Clarke  v.  Scripps,  2  Rob.  EccL  R.  567.  See  Doe  v.  Harris,  6  Ad.  &  EIL 
209.) 

No  alteration  his  21.  No  obliteration,  interlineation,  or  other  alteration  made 
•S^'effJct  unkM  ^"  ^"7  ^*^^  ^^^^  ^^®  execution  thereof  ^hall  be  valid  or  have  any 
ezecatedaaa  effect,  except  SO  far  as  the  words  or  effect  of  the  will  before  such 
^^  alteration  shall  not  be  apparent,  unless  such  alteration  shall  be 

executed  in  like  manner  as  hereinbefore  is  required  for  the  exe- 
cution of  the  will ;  but  the  will,  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed  if  the  signature  of 
the  testator  and  the  subscription  of  the  witnesses  be  made  in  the 
margin  or  on  some  other  part  of  the  will  opposite  or  near  to 
such  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a  memo* 
randum  referring  to  such  alteration^  and  written  at  the  end  or 
some  other  part  of  the  will  (o). 

(o)  Although  this  section  does  not,  like  the  preceding  one,  contain  the 
words,  ^*  with  the  intention  of  revoking  the  same,"  it  has  been  held,  in- 
tention must  accompany  the  acts  mentioned  in  this  section  in  the  same  way 
as  intention  must  accompany  the  acts  mentioned  in  the  20th  section.  Under 
the  Statute  of  Frauds  {Bibb  d.  Mole  v.  Thomas,  2  W.  Bl.  1044)  and  this  act, 
intention  is  indispensable ;  under  the  former  statute,  to  bum,  or  to  tear,  or 
to  obliterate  a  part  of  a  will,  was  altogether  a  nullity,  if  such  act  was  done 
without  an  intention  to  revoke,  and  only  for  the  purpose  of  making  im- 
mediately some  new  disposition  or  alteration ;  and  if,  from  want  of  com- 
pliance with  the  statutory  regulations,  such  new  disposition  or  alteration 
could  not  take  effect,  then  the  burnincr,  tearing  or  obliteration,  in  no  degree 
revoked  the  will,  but  it  remained  in  full  force  as  if  nothing  had  been  done 
to  it.  Similar  principles  must  be  applied  in  cases  arising  under  the  present 
statute ;  there  is  nothing  in  the  statute  which  tends  to  a  contrary  cooclusion. 
(Per  Dr.  Lushington,  Brooke  v.  Kent,  3  Moo.  P.  C.  C.  349.  350.)  It  was 
decided  by  the  Privy  Council,  where  a  testator  intended  to  revoke  a  legacy 
by  substituting  a  different  sum  to  that  originally  given,  and  such  substituted 
sum  was  not  effectually  given  for  want  of  compliance  with  the  statute,  the 
original  legacy  is  not  revoked,  and  that  evidence  is  admissible  to  show  what 
was  the  original  legacy.    ( Brooke  v.  Kent,  3  Moo.  P.  C.  C.  884.) 

The  word  *' apparent'*  here  used  does  not  mean  capable  of  being  made 
apparent  by  extrinsic  evidence,  but  applies  to  what  is  apparent  on  Uie  face 
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of  the  instrament  itself.    A  testator  obliterated  animo  revocandi  several     1  Fid,  e.  26, 
passages  of  her  will,  so  that  none  of  the  parts  could  be  distinguished  upon  <.  21. 

the  face  of  the  will :  it  was  held,  that  this  was  a  complete  revocation  wiihin   

this  section.  The  court  being  of  opinion  that  it  was  the  intention  of  the 
legislature,  that  if  a  testator  shall  take  such  pains  to  obliterate  certain  pas- 
sages in  his  will,  and  shall  so  effectually  accomplish  his  purpose  that  tliose 
passages  cannot  be  made  out  on  the  face  of  the  instrument  itself,  it  shall  be 
a  revocation  as  good  and  valid  as  if  dune  according  to  the  stricter  forms 
mentioned  in  this  act.  {Totonley  v.  ffatton,  3  Curt. ^761.)  Where  the 
alteration  is  not  attested  in  the  manner  required  by  this  section  probate  will 
be  granted  of  the  will  as  it  originally  stood,  if  that  is  apparent ;  (In  bimit 
Beavauj  2  Curt.  S69i  In  b<mi§  Martin,  1  Rob.  EccL  R.  712;)  but  if  not, 
probate  will  be  granted  in  blank  as  to  such  parts  of  the  will  as  cannot  be 
read.     (In  bonis  IbbeUon,  2  Curt.  337.) 

In  order  to  discover  the  words  as  they  originally  stood,  the  court  will 
submit  the  will  to  the  examination  of  persons  accustomed  to  inspect  writings; 
and  it  is  sufficient  if  they  can  be  made  out  with  the  aid  of  magnifying  glasses, 
or  by  evidence  of  that  nature.    ( lb. ) 

Where  a  will  conuins  alterations  and  erasures  affecting  the  amount  and 
objects  of  the  testator's  bounty,  the  existence  of  which  at  the  time  of  the 
execution  the  attesting  witnesses  cannot  depose  to,  in  the  absence  of  all 
direct  evidence  as  to  the  alterations  and  erasures,  the  presumption  of  law  is 
that  such  alterations  and  erasures  were  made  after  the  execution  of  the  will, 
and  probate  of  the  will  was  grranted  in  its  original  form.  (Cooper  v.  Bockett, 
4  Moo.  P.  C.  C.  439;  Simmom  v,Rudall,  1  Sim.  N.  S.  137 ;  Gann  v.  Gregory, 
3  De  G.,  M.  &  G.  777.)  The  mere  circumstance  of  the  amount  or  the  name 
of  the  legatee  being  inserted  in  different  ink  and  in  a  different  handwriting, 
does  not  alone  constitute  an  obliteration,  interlineation  or  other  alteration 
within  the  meaning  of  this  section,  nor  does  any  presumption  arise  against 
a  will  being  duly  executed  as  it  appears.  The  case  is  different  where  there 
is  an  erasure  apparent  on  the  face  of  the  will,  and  that  erasure  has  been 
superinduced  by  other  writing.  In  such  circumstances  the  onus  probandi  lies 
upon  the  party  who  alleges  such  alteration  to  have  been  made  prior  to  exe- 
cution, to  prove  by  extrinsic  evidence  that  the  words  were  inserted  before 
execution,  and  that  they  had  the  sanction  of  the  testator.  ( Greville  v.  Tylee, 
7  Moo.  P.  C  C.  320.)  In  the  absence  of  proof  that  certain  words  in  a  will, 
written  with  a  different  pen  and  in  different  ink  and  in  a  different  hand- 
writing, partly  upon  an  erasure,  were  inserted  prior  to  execution,  so  much  of 
such  will  consisting  of  the  inserted  words  which  constituted  a  reversionary 
disposition  were  pronounced  against.    ( lb. ) 

Interlineations  were  made  in  a  will  by  the  testator  after  its  execution. 
He  sent  for  the  witnesses,  pointed  out  the  alterations,  declared  he  repub- 
lished his  will,  and  then  acknowledged  his  original  signature,  but  diet  not 
re-sign.  The  witnesses  placed  their  initials  opposite  to  the  alterations  and 
also  signed  a  memorandum  at  the  foot  of  the  will.  The  court  granted  pro- 
bate  of  the  will  with  the  alterations,  but  intimated  that  the  proper  course, 
perhaps,  would  have  been  for  the  testator  to  have  re-signed  his  name  as  the 
witnesses  did.    (In  bonis  DeweU,  1  Adm.  &  Eccl.  R.  103;  17  Jur.  1130.) 

22.  No  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  No  wiii  revoked 
any  manner  revoked  shall  be  revived  otherwise  than  by  the  re-  Sth^riSIe7iin 
execution  thereof,  or  by  a  codicil  executed  in  manner  herein-  by  r^ecution 
before  required,  and  showing  an  intention  to  revive  the  same ;  ^vive  it.^ 
and  when  any  will  or  codicilwhich  shall  be  partly  revoked,  and 
afterwards  wholly  revoked,  shall  be  revived,  such  revival  shall 
not  extend  to  so  much  thereof  as  shall  have  been  revoked  before 
the  revocation  of  the  whole  thereof^  unless  an  intention  to  the 
contrary  shall  be  shown  (p). 

(p)  One  entire  part  of  a  will,  in  duplicate,  in  the  possession  of  the  tes- 
tator, being  undestroyed,  but  the  other  part,  in  the  possession  of  his  solicitor. 
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1  VicL  c.  26, 
4.22. 


A  devlie  not  to 
be  rendered  in- 
operative  by  anf 
subsequent  con- 
Yeyance  or  act. 


Amendment  of  the  Laws  respecting  Wills. 

having  been  destroyed  by  tbe  testator  on  tbe  ezecation  of  a  subsequent  wQl 
made  m  1838  in  terms  revoking  tbe  prior  will,  was  beld  to  be  revived  by  a 
codicil  made  subsequently  to  Sie  second  will,  though  referring  to  the  first 
will  merely  by  date,  and  that  such  reference  sufficiently  shows  the  intentioo 
to  revive  as  required  by  this  section,  and  that  parol  evidence  is  not  admis- 
sible to  establish  a  mistake  in  the  date.  (Payne  v.  Trappes,  1  Rob.  EccL  R. 
583.) 

A  testatrix  duly  executed  a  will,  and,  subsequently  thereto,  two  other 
wills,  both  of  which  conuined  a  clause  revoking  all  former  wills.  She  after- 
wards destroyed  the  two  latter  wills.  It  was  held,  that  the  first  will  was  not 
thereby  revived,  and  that  parol  evidence  was  not  admissible  to  show  an  in- 
tention to  revive.  The  court  said  the  only  mode  in  which  the  will  could  be 
revived  is  that  pointed  out  by  this  section.  There  must  be  a  re-ej^cuttom^ 
there  are  no  other  means  of  showing  an  intention  to  revive.  (Major  v. 
milMms,  8  Curt  432.) 

The  testator  left  two  substantive  wills,  by  the  latter  of  which  he  disposed 
of  the  whole  of  his  property,  but  without  expressly  revoking  the  former 
will,  nor  appointing  executors  by  the  latter  will,  llie  court  held  the  latter 
paper  to  have  been  executed  as  a  will,  and  not  as  a  codicil,  and  to  have 
revoked  the  prior  will.    ( Henfrey  v.  Hei^rey,  2  Curt.  468. ) 

A  testator  executed  a  will  in  1825,  which  was  found  uncancelled  at  his 
death,  which  happened  in  1853.  In  1852,  he  executed  another  testamentary 
paper,  the  contents  of  which  were  wholly  unknown,  except  the  circumstance 
of  the  paper  commencing  with  the  words  '^This  is  the  last  will  and  testa- 
ment." This  latter  instrument  was  not  forthcoming  at  the  testator's  death, 
but  there  was  no  evidence  of  its  destruction.  The  Prerogative  Court  held, 
that  the  instrument  executed  in  1852  was  not  to  be  considered  as  a  codicil, 
but  a  substantive  will,  which  operated  as  a  revocation  of  the  prior  will  of 
1825,  and  that,  under  this  section,  the  deceased  must  be  considered  to  have 
died  intestate,  as  the  former  will  was  not  revived  by  the  destruction  of  tbe 
latter.  Tbe  Judicial  Committee,  upon  appeal,  reversed  the  sentence  of  tbe 
court  below,  and  decreed  probate  of  the  will  of  1825  upon  the  following 
grounds: — 1st  That  the  <mu$  probandi  lies  upon  the  party  setting  up  the 
subsequent  instrument  as  a  revocation  of  the  former  will.  2nd.  That,  to 
establish  the  revocation  of  a  former  will  relating  to  personalty  by  a  subse- 
quent testamentary  paper  not  forthcoming,  by  parol  evidence  of  execution 
only,  in  the  absence  of  any  draft  or  instructions,  such  evidence  must  be 
strong  and  conclusive  as  to  its  contents.  3rd.  That  the  mere  fact  of  such 
an  instrument  commencing  with  the  words  **  This  is  my  last  will  and  testa- 
ment," does  not  make  it  operate  as  a  revocation,  as  those  words  do  not  ne- 
cessarily imply  that  such  instrument  contained  a  different  disposition  of  the 
property ;  and  that,  to  make  it  operate  as  a  revocation  of  a  former  will,  it 
must  be  proved  that  the  contents  of  the  latter  instrument  differed  from  the 
former.  4th.  That  a  subsequent  will  (the  contents  of  which  were  unknown) 
having  remained  in  the  custody  of  the  deceased,  and  not  forthcoming,  the 
presumption  of  law  was,  that  it  was  destroyed  by  him  animo  revoeamdi^  and 
did  not  revoke  a  prior  will  uncancelled.  {Culto  v.  Oilbert,  9  Moa  P.  C.  C. 
131.     See  Plenty  v.  West,  1  Rob.  Eccl.  R.  26*.) 

A  testator  left  four  testamentary  instruments,  duly  executed.  After  the 
Ecclesiastical  Court  had  held  that  the  second  and  third  alone  were  valid  as 
to  the  personal  estate,  the  Court  of  Chancery,  on  the  certificate  of  the  Com- 
mon Pleas,  decided  that,  as  to  the  real  estate,  the  last  instrument  alone 
constituted  the  last  will.  (Plenty  v.  West,  16  Beav.  173;  17  Jur.  9;  22 
Law  J.,  Chan.  185.)  A  testamentary  paper  relating  to  real  estate  alone, 
commencing  '*  This  is  the  last  will  and  testament  of  roe  relating  to  my 
real  estate  whatsoever,"  was  held  totally  to  revoke  a  prior  wilU    (lb,) 

28.  No  conveyance  or  other  act  made  or  done  subsequently 
to  the  execution  of  a  will  of  or  relating  to  any  real  or  personal 
estate  therein  comprised,  except  an  act  by  which  such  will  shall 
be  revoked  as  aforesaid,  shall  prevent  the  operation  of  the  will 
with  respect  to  such  estate  or  interest  in  such  real  or  personal 
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estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at    1  f^ct.  r.  26, 
the  time  of  his  death  {q).  *-  ^^* 

{q)  This  clause  of  the  act  applies  to  cases  where  testators,  after  having 
devised  their  estates,  make  conveyances  of  them  which  are  to  have  the  same 
effect  as  6nes  or  recoveries,  or  where  they  mortgage  the  devised  estate  in 
fee  and  afterwards  take  a  re-conveyance  of  them  to  themselves  and  a  trustee 
to  bar  dower ;  but  it  does  not  apply  to  cases  where  the  thing  meant  to  be 
given  is  gone.  A  testatrix  having  devised  a  real  estate,  afterwards  sold  it. 
The  purchase  was  not  completed  until  after  her  death.  It  was  held,  that 
the  purchase-money  belonged  to  the  personal  representatives,  and  not  to  the 
devisees  of  the  testatrix,  notwithstanding  her  lien  on  the  estate  for  the  pur- 
chase-money, and  notwithstanding  this  section  of  the  act.  {Farrar  v.  Earl 
rf  WintertoH,  5  Beav.  1.) 

A  testatrix  devised  all  her  freehold  messuages,  &c.,  to  trustees,  in  trust 
to  sell,  and  to  stand  possessed  of  the  proceeds  in  trust  for  A.,  and  gave  the 
residue  of  her  personal  estate  to  the  trustees  in  trust  for  B.  After  the  date  of 
her  will  she  sold  the  houses  and  conveyed  them  to  a  purchaser,  who  deposited 
the  conveyance  and  title  deeds  with  her  to  secure  part  of  the  purchase- 
money  :  it  was  held,  that  the  security  and  money  did  not  pass,  under  this 
section  of  the  act,  to  the  trustees  in  trust  for  A.,  but  to  the  trustees  in  trust 
for  B.     {Moor  v.  Raubtck,  12  Sim.  128.) 

A  testator  devised  an  estate  N.  by  his  will,  the  limitations  of  which  he 
varied  by  a  codicil,  both  dated  prior  to  this  act,  and  afterwards  he  entered 
into  a  contract  by  which  he  agreed  to  give,  after  his  death,  to  A.  alone  the 
option  of  purchasing  the  estate  N.,  and  also  another  estate,  W.,  upon  the 
purchase  of  which  the  contract  for  an  option  was  entered  into.  By  a  second 
codicil,  made  after  this  act,  reciting  the  purchase  of  the  estate  W.,  he  de- 
vised that  esute.  A.  enforced  a  sale  to  him  by  suit  against  the  devisees  of 
the  testator:  it  was  held,  that  the  purchase-monies  of  estates  N.  and  W. 
devolved  according  to  the  limitations  of  the  will  which  would  have  been 

applicable  to  these  estates  in  case  there  had  been  no  sale.   {Emutt  v.  Smith.     ^     f>  h  f       '"i. 

2  De  G.  &  S.  722.)  JCuuU4  &L  wru^f> 

24.    Every  will  shall  be  construed,  with  reference  to  the  Awiutbaiibe 
real  estate  and  personal  estate  comprised  in  it,  to  speak  and  ™p}J?m*the 
take  eifect  as  if  it  had  been  executed  immediately  before  the  <l«ath  of  the  tes- 
death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  ****"*     ' 
the  will  (r). 

(r)  The  qualification  in  this  section,  to  the  general  operation  of  the  act, 
<*  unless  a  contrary  intention  shall  appear  by  the  will,"  does  not  render  it 
necessary  to  find  a  contrary  intention  expressed  in  so  many  words,  it  is 
sufficient,  if  on  a  fair  construction  of  the  will,  adhering  to  those  rules  which 
are  usually  adopted  in  construing  wills,  that  the  contrary  intention  does 
appear.  A  testator  devised  the  bouse  **  wherein  I  now  reside,"  and  "  all 
the  remainder  of  my  real  estates  whereof  I  am  now  seised,"  and  afterwards 
devised  *'  all  such  trust  estates  as  are  now  vested  in  me,  or  as  to  the  lease- 
bold  premises  as  shall  be  vested  in  me  at  the  time  of  my  death :"  it  was 
held,  that  freehold  estates,  purchased  by  him  between  the  date  of  his  will 
and  his  death,  did  not  pass  under  the  devise,  the  court  being  satisfied  that 
the  testator,  in  using  the  word  '*  now,"  meant  the  day  on  which  he  made  his 
will.  {CoU  V.  Scott,  1  Hall  &  T.  477  ;  1  Mac.  &  G.  518.)  The  word  "  now" 
received  the  same  construction  in  Hutehinson  v.  Barrow,  6  H.  &  N.  583. 

A  testator  devised  all  his  freehold  estate  at  B.,  which  he  purchased  of  C, 
by  a  will  dated  before,  and  republished  by  a  codicil  dated  after  this  act,  but 
a  small  piece  of  land,  purchased  with  the  estate  by  the  tesutor  of  C,  and 
always  held  and  mixed  with  it,  was  leasehold.  After  making  the  codicil, 
the  testator  purchased  the  fee  of  that  small  piece  of  land,  and  the  leasehold 
interest  was  merged :  it  was  held,  notwithstanding  this  section  of  the  act, 
that  the  codicil  did  not  pass  the  after-acquired  fee,  the  gift  being  one  ex- 
pressly of  a  freehold  esUte,  not  comprising  the  little  leasehold  bought  with 
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1  Viet,  c.  26,     it,  though  mixed  with  the  freehold  esute.    (Bmus$  ▼.  AnOft,  2  De  G.  &  S, 
$,2^  722.) 

Where  a  testator  describes  property  "  of  which  I  am  seised,"  that  is 

nothing  more  than  the  expression  "all  my  estates,* '  and  unless  there  is 
something  definite,  as  in  Cole  v.  SeoUt  supra^  to  show  that  the  testator  in- 
tended to  refer  to  property  in  his  possession  at  the  date  of  the  will,  such  a 
gift  will  pass  everything  which  answers  the  general  description  at  the  death 
of  the  testator.  A  testator  by  his  will,  dated  in  February,  1837,  deviaed  "  aO 
and  every  my  messuages,  lands  and  hereditaments,  which  I  am  seised  of  or 
entitled  to,  in  possession,  reversion,  remainder  or  expectancy,  situate  in  B^ 
in  the  county  of  L.,'*  to  two  trustees,  to  the  use  of  Y.  for  life,  with  remainders 
over ;  he  also  bequeathed  to  the  same  trustees  and  Y.  certain  sums  of  money 
on  ceruin  trusts  therein  mentioned,  and  appointed  them  executors,  and  he 
gave  to  the  same  persons  three  legacies  of  lOOf.each  for  their  trouble  in  the 
execution  of  his  will.  By  a  codicil,  dated  in  February,  18«$8  (after  this 
statute  came  into  operation),  after  reciting  the  devises  and  bequests  con* 
tained  in  his  will,  and  that  he  had  since  determined  to  appoint  C.  an 
additional  trustee  for  the  purposes  in  his  will  mentioned,  he  gave  and 
devised  all  his  messuages,  lands,  &c.,  described  in  and  devised  by  his  will, 
and  also  several  sums  of  money  therein  mentioned,  to  C,  his  heirs,  exe- 
cutors, &c.,  upon  the  trusts  in  the  will  mentioned,  and  nominated  him  one 
of  the  executors  of  his  will,  and  directed  and  declared  that  it  should  be 
read  and  construed  in  the  same  manner  and  have  the  same  operation  and 
effect  as  if  C.  had  been  named  a  trustee  and  executor  with  the  other  trustees, 
and  bequeathed  to  him  the  like  legacy  of  100/. ;  and  in  all  other  respects 
the  testator  ratified  and  confirmed  his  said  will :  it  was  held,  that  the  will 
was  republished  by  the  codicil,  and  passed  real  estates  purchased  by  the 
tesutor  after  the  date  of  the  will  and  of  the  codicil.  The  court  being  of 
opinion  that  the  testator  was  to  be  considered  as  having  made  a  new  will, 
ot  the  date  of  the  codicil,  exactly  the  same  as  the  old  will,  with  the  altera- 
tions contained  in  the  codicil.  Such  a  will  would  contain  a  devise  of  all 
the  lands  of  which  he  was  seised  or  possessed  in  B.  to  the  three  trustees, 
instead  of  the  two,  and  then  this  will,  being  construed  as  speaking  with 
respect  to  the  lands  in  B.,  as  if  it  were  executed  immediately  before  the 
testator's  death,  would  pass  the  property  purchased  after  the  codicil.  {Doe 
d.  York  V.  Walker,  12  Mee.  &  W.  591 ;  13  Law  J.,  N.  S.,  Exch.  158.) 

A  testator  by  his  will,  dated  in  1835,  devised  all  freehold  lands  and  here- 
ditaments whatsoever  or  wheresoever,  in  these  words — **  of  or  to  which  I, 
or  any  person  or  persons  in  trust  for  me,  am,  is  or  are  seised  or  entitled  in 
possession,  reversion  or  remainder,  or  which,  by  virtue  of  any  special  power, 
I  am  enabled  to  appoint  or  dispose  of  bv  this  my  will."  By  a  codicil,  dated 
in  1845,  the  testator  gave  and  devised  all  his  lands  comprised  in  and  devised 
by  his  said  will  to  the  uses  mentioned  in  the  codicil,  and  he  thereby  ratified 
and  confirmed  his  said  will,  except  so  far  as  it  was  altered  or  revoked  by  his 
codicil.  After  the  date  of  the  codicil,  and  before  his  death  in  1848,  the  tes- 
tator acquired  other  freehold  lands :  it  was  held,  that  the  lands  so  acquired 
passed  by  the  will  and  codicil.  ( Lady  Langdale  v.  Briggs,  25  Law  J.,  Chan. 
100.) 

The  testatrix,  at  the  date  of  her  will,  and  at  her  death,  had  a  mansioo 
called  Quendon  Hall,  and  land  around  it,  and  also  other  detached  forms  in 
Essex.  There  was  no  parish  of  Quendon  Hall,  nor  was  the  term  "  Quendon 
Hall  Estates"  a  recognized  appellation  of  any  particular  property :  it  was 
held,  that  extrinsic  evidence  was  admissible  to  show  what  estates  the  tes- 
tatrix understood  to  be  comprised  in  that  description.  For  this  purpose, 
old  account  books,  in  the  handwriting  of  the  testatrix, — one  containing  an 
account  of  timber  cut  down  on  the  Quendon  Estate,  and  a  paper  headed 
**  1844,  Quendon  Hail  Farms,"  written  by  the  testatrix  at  about  the  date  of 
her  will, — were  received  in  evidence.  Evidence  was  also  admitted  to  prove 
that  much  of  the  property  had  been  derived  by  the  executrix  under  the  will 
of  a  relative,  who  had  appended  to  her  gift  a  direction  that  her  devisee 
should  assume  the  name  and  arms  of  Cranmer,  particularly  as  the  testatrix 
in  this  clause  had  annexed  a  like  condition  to  the  above-mentioned  devise. 
Estates  acquired  by  the  testatrix  after  the  date  of  her  will,  although  she  had 
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contracted  to  purchase  some  of  them  before  that  time,  and  although  they     1  Viet.  c.  26, 
were  chiefly  small  additions  to  what  were  clearly  comprised  in  the  devise,  «.  24. 

were  held  rfot  to  pass  thereby.     {H^ebb  v.  Byng,  1  Kay  &  J.  680.)     On  the  

question  as  to  whether  the  after-acquired  property  was  included  in  the 
devise.  Vice- Chancellor  ffood  said, "  I  cannot  think  that  the  textatrix  in^ 
tended  to  include  that.  A  general  description  of*  all  my  estates'  in  such  a 
county  would,  of  course,  according  to  the  recent  Wills  Act  and  late  decisions, 
pass  after-acquired  property  in  that  county ;  but  where  the  whole  question 
in  the  cause  is  what  is  meant  by  a  particular  term,  and  one  can  only  arrive 
at  it  by  finding  that  this  term  is  an  arbitrary  designation,  which  has  acquired 
a  certain  meaning  in  the  mind  of  the  testatrix,  and  I  find  this  property, 
which  is  here  enumerated,  to  have  been  called  by  her  by  this  arbitrary 
designation,  I  cannot  possibly  extend  that  to  other  property  to  which  she 
has  not  ascribed  the  arbitrary  designation ;  although,  if  I  were  allowed  to 
consider  what  she  might  have  done,  if  she  had  been  informed  of  what  she 
ought  to  do  for  that  purpose,  I  should  think  it  probable  that  she  would  have 
added  these  small  properties  which  she  afterwards  acquired,  so  as  to  allow 
them  to  pass  in  the  same  manner  as  the  rest :  but  I  cannot  find  anything 
which  will  pass  them  by  force  of  the  new  Wills  Act."  ( ffebb  v.  Byng,  1 
Kay  &  J.  594.) 

Vice-Chancellor  Wood  said.  '*  When  I  refer  to  a  particular  thing,  such  as 
a  ring  or  a  horse,  and  bequeath  it  as  '  my  ring*  or  '  my  horse,'  it  seems  to  me 
there  might  be  considerable  difficulty  in  saying  that  the  *  contrary  inten- 
tion,' to  which  the  act  in  its  24th  section  refers,  does  not  appear  on  the  face 
of  the  will ;  but  when  a  bequest  is  of  that  which  is  generic — of  that  which 
may  be  increased  or  diminished,  then,  I  apprehend,  the  Wills  Act  requires 
something  more  on  the  face  of  the  will,  for  the  purpose  of  indicating  such 
*  contrary  intention,'  than  the  mere  circumstance  that  the  subject  of  the 
bequest  is  designated  by  the  pronoun  'my.'  "  A  testatrix,  in  1850,  be* 
queathed  thus,  **  I  give  my  New  Three-and-a- quarter  per  Cent.  Annuities." 
The  testatrix,  at  the  date  of  her  will,  was  possessed  of  3,010/.  £S  :  6s,  per 
Cent.  Annuities ;  and,  at  the  time  of  her  death,  she  was  possessed  of  17,010/. 
like  annuities:  it  was  held,  that  the  bequest  comprised  all  the  New  3|  per 
Cent  Annuities  which  she  had  at  her  death.  {Goodlad  v.  Burnett,  1  Kay 
&  J.  341.) 

Vice-Chancellor  Wood  observed,  in  another  case,  '*  A  gift  of  *  all  my 
stock'  would  pass  all  stock  to  which  the  testator  was  entitled  at  the  time  of 
his  death.     But  suppose  the  bequest  were  of  *  all  my  stock  which  1  have 

Surchased,'  that  would  make  a  considerable  difference,  and  would,  I  think, 
e  enough  on  the  face  of  the  will  to  show  that  the  testator  was  deHning  the 
particular  portion  of  property  which  he  intended  to  give  as  being  property 
then  in  his  possession."  A  will,  made  since  the  statute,  contained  the 
words  "  I  hereby  exonerate  my  sister  from  all  claims  in  respect  of  money 
laid  out  by  me  in  improvements  of  the  estates  in  Scotland,  and  which 
money  has,  according  to  the  laws  of  Scotland,  been  charged  thereon:"  it 
was  held,  that  this  exoneration  only  applied  to  money  so  charged  at  the 
date  of  the  will,  and  not  to  money  afterwards  laid  out  and  charged,  nor 
even  to  money  then  laid  out  but  afterwards  charged.  {DougUu  v.  Douglas, 
1  Kay,  400.) 

Under  this  section  the  court  will  consider  what  would  be  the  proper  con- 
struction of  the  will,  assuming  it  to  have  been  executed  immediately  before 
the  testator's  death,  and  whether,  regard  being  had  to  the  time  when  it  was 
executed,  any  thing  appears  in  the  will  showing  that,  by  this  construction, 
the  intention  of  the  testator  will  be  contravened.  C,  being  then  possessed 
of  personalty  only,  by  will,  executed  in  1849,  after  a  bequest  of  money  and 
chattels,  added,  "all  the  rest,  residue  and  remainder  of  my  goods,  chattels, 
stock-in-trade,  estate  and  effects  of  what  nature  or  kind  soever,  not  herein- 
before given  or  bequeathed,  1  give  and  bequeath  unto  B.  and  T.,  executors 
of  the  will,"  to  hold  to  them  the  said  B.  and  T.,  their  executors,  adminis- 
trators and  assigns,  upon  trust  **  to  sell  and  dispose  thereof,"  and  call  in  and 
receive  all  debts,  **  and  place  the  monies  arising  by  such  sale  or  disposal " 
upon  government  or  other  security,  receive  the  interest  and  dividends,  and 
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I  Ft  i  e  26     ^^y  ^^^  ^^^^  to  tb®  testator's  wife  for  life  during  her  widowbood,and,  if  she 
^  24      '     ^^^^  or  married  a^in,  to  apply  the  same  or  a  sufficient  part  thereof  to  the 

— maintenance  of  his  children  till  they  should  come  of  age,  and  when  the 

youngest  should  come  of  age,  to  divide  the  said  residue  and  the  interest 
equally  among  the  children.  After  the  execution  of  the  will,  O.  purchased 
land  :  it  was  held,  that,  under  the  24th  section  of  this  statute,  such  land 
passed  by  the  residuary  clause.    {O' Toole  v.  Browne^  8  Ell.  &  BL  £72.) 

This  section  of  the  act  does  not  apply  to  the  objects  of  the  testator's 
bounty  who  are  to  uke  the  real  and  personal  estate  given  by  the  will,  but 
only  to  the  real  and  personal  estate  comprised  in  the  will.  A  testator  be- 
queathed the  income  arising  from  certain  funds  to  A.,  a  widow,  for  life  or 
until  her  marriage,  and  after  her  death  or  marriage,  which  should  first 
happen,  he  gave  the  principal  amongst  her  children  by  two  former  husbands. 
A.  married  again  between  the  date  of  the  will  and  the  death  of  the  testator^ 
and  he  was  aware  of  her  marriage :  it  was  held,  overruling  the  decision  of 
Vice-Chancellor  Wood^  that  A.  was  not  entitled  to  the  income  of  the  funds, 
but  that  the  gift,  upon  her  decease  or  marriage,  came  at  once  into  operatioo. 
(Bullock  V.  Bennett,  2i  Law  J.,  Chan.  512,  397 ;  7  De  G.,  M.  &  G.  2SS.) 
Lord  Justice  Turner  expressed  his  opinion  that  this  section  of  the  act  is, 
with  reference  to  the  real  and  personal  estate  comprised  in  it,  that  the 
will  is  to  speak  as  if  executed  immediately  before  the  death  of  the  tes- 
tator, and  he  understands  this  to  mean,  that  it  is  to  speak  as  if  executed 
immediately  before  the  testator's  death,  not  with  reference  to  the  objects  of 
his  bounty,  who  are  to  take  the  real  and  personal  estate,  but  with  reference 
to  the  real  and  personal  estate  to  be  taken  by  those  objects.  Had  it  been 
intended  to  reach  the  objects,  the  wurds,  *'  with  reference  to  the  real  and 
personal  estate,"  would  hardly  have  been  required  to  be  inserted,     {/b.} 

A  question  has  been  raised  but  not  decided,  whether  this  section  would 
apply  to  a  case  where  there  was  a  residuary  bequest  (except  such  real  and 
personal  estate  as  might  remain  subject  to  the  trusts  of  a  marriage  settle- 
ment, by  reason  of  no  specific  disposition  thereof  having  been  made  by  the 
testatrix  under  the  power  therein  contained).  (Hughes  v.  Jonet,  32  Law  J., 
Ch.  487.) 

A  residuary  de-         25.  Unless  a  Contrary  intention  shall  appear  by  the  will^ 

litiw^Spriii  su^'**  ^^^  estate  or  interest  therein  as  shall  be  comprised  or  in- 

in  lapsed  and       tended  to  be  comprised  in  any  devise  in  such  will  contained, 

void  devises.        ^hidi  ghall  fail  or  be  void  by  reason  of  the  death  of  the  devisee 

in  the  lifetime  of  the  testator,  or  by  reason  of  such  devise  being 

contrary  to  law  or  otherwise  incapable  of  taking  effect,  shall 

be  included  in  the  residuary  devise  (if  any)  contained  in  such 

will  (*). 

($)  A  testator  by  his  will  in  1847  devised  specific  real  estate  to  hit 
daughter  M.,  and  after  making  several  specific  bequests  devised  and  be- 
queathed *'  all  other  real  and  personal  estate  qf  which  he  might  die  ponsested  ** 
to  M.  and  others  of  his  children.  M.  died  in  his  lifetime :  it  was  held, 
that  the  devise  expressed  by  the  words  "  all  other,  &c.*'  was  a  residuary 
devise  within  this  section,  and,  no  contrary  intention  appearing  by  the  will, 
included  the  real  esute  devised  to  M.  (Cogswell  v.  Armstrongs  2  Kay  &  J. 
227.) 

It  was  decided  that  this  statute  has  not  altered  or  afi*ected  the  rule  that  a 
testator's  real  e»ute  specifically  devised,  his  real  estate  devised  by  way  of 
residue,  and  his  personal  estate  speciBcally  bequeathed,  are  to  contribute  in 
rateable  proportions  to  make  up  the  deficiency  of  his  residuary  personal 
esute  for  payment  of  debts.  (Eddels  v.  Johnson,  1  Gifil  22  ;  27  Law  J.,  Ch. 
302 ;  4  Jur.,  N.  S.  255.)  This  act  has  not  altered  the  rule  of  law  that  every 
devise  of  real  estate,  though  in  terms  residuary,  is  in  fact  specific  (/^at- 
Motfi  V.  TwUs,  2  Gift:  130.) 

Vice-Chancellor  Kindersley  has  since  decided  that  a  residuary  devise  of 
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real  estate  is  not  specific.    Therefore,  where  the  personal  estate  proved  de-     1  VicU  e.  26, 
ficient  for  payment  of  debts,  the  real  estates  devised  by  way  of  residue  were  «•  25. 

chargeable  with  the  payment  of  the  debis  in  priority  to  the  real  estates 

specifically  devised.     ( Dady  v.  Hartridge,  I  Drew.  &  S.  286 ;  Barnwell  v. 
Ironmonger,  lb.  242  ;  Rotheram  v.  Rotheram,  26  Beav.  46d.) 

This  section  is  to  be  construed  upon  tlie  principle  of  assimilating  a  re- 
siduary devise  of  real  estate,  with  a  similar  bequest  of  personalty,  and 
therefore  a  devise  which  was  by  construction  residuary  was  held  to  pass 
lands  in  a  devise  void  as  being  contrary  to  law.  {Carter  v.  Haswell,  3  Jur., 
N.  8.  788 ;  26  Law  J.,  Ch.  576.) 

A  married  woman,  having  the  power  of  appointment  under  her  marriage 
settlement  over  estates  A.  and  B.,  appointed,  by  will  in  September,  1838, 
estate  A.  to  her  husband  in  fee,  and  **  all  other  the  hereditaments  comprised 
in  the  settlement  not  hereinbefore  disposed  of"  to  another  person.  Bv 
codicils  to  her  will  she  revoked  the  appointment  of  estate  A.  to  her  husband, 
and  gave  him  the  same  estate  for  life,  with  remainder  to  trustees  to  sell  and 
pay  certain  legacies,  and  pay  the  residue  to  charities :  it  was  held,  that  the 
devise  of  ^  all  other  the  hereditaments,"  &c.  by  the  will,  was  not  residuary, 
but  specific,  and  that  the  void  gifts  to  the  charities  did  not  pass  by  it,  but 
lapsed  as  unappoinfed,  and  that  this  section  of  the  act  had  no  reference  to 
this  case,  and  did  not  come  within  the  rule  which  was  intended  to  be  altered 
by  this  section.  V.  C.  ffood  observed,  that  rule  was  that,  by  the  reasoning 
applied  before  the  new  Wills  Act,  all  gifts  of  real  estates  were  specific,  be- 
cause it  was  considered  that  no  one  could  devise  an  estate  which  he  had  not 
got  at  the  date  of  the  will.  Therefore,  when  a  testator  gave  estate  A.  to  one 
person,  and  all  the  rest  of  his  real  estate  to  another,  that  devise,  though  in 
terms  residuary  under  the  old  law,  as  plainly  described  a  specific  estate  as  if 
it  bad  set  it  out  by  metes  and  bounds.  Then  the  legislature  provided  that 
a  devise  of  real  estate  in  general  terms  should  no  longer  be  specific,  but 
should  include  all  estates  that  the  testator  might  afterwards  acquire,  and 
therefore  it  was  reasonable  that  lapsed  and  void  devises  should  fall  into  the 
residue  and  pass  under  such  a  general  gift.  But  the  testatrix  in  this  case 
had  not  made  such  a  gift  She  has  recited  that  she  had  a  power  under  a 
particular  deed,  which  she  was  desirous  of  exercising.  She  expressed  no 
intention  of  disposing  of  all  the  real  estate  that  she  might  afterwards  acquire, 
but  having  a  power  over  a  particular  estate  she  gave  part  of  it  to  one  person 
and  all  the  rest  to  another.    {In  re  Brown,  1  Kay  &  J.  527.) 

26.  A  devise  of  the  land  of  the  testator,  or  of  the  land  of  the  a  genersi  devise 
testator  in  any  place  or  in  the  occupation  of  any  person  men-  \li^tfS^\n^ 
tioned  in  his  will,  or  otherwise  described  in  a  general  manner,  elude  copyhold 
and  any  other  general  devise  which  would  describe  a  customary,  well Mfreeho" 
copyhold  or  leasehold  estate,  if  the  testator  had  no  freehold  **"^ 
estate  which  could  be  described  by  it,  shall  be  construed  to  in- 
clude the  customary,  copyhold  and  leasehold  estates  of  the  tes- 
tator, or  his  customary,  copyhold  and  leasehold  estates  or  any 
of  them,  to  which  such  description  shall  extend,  as  the  case  may 
be,  as  well  as  freehold  estates,  unless  a  contrary  intention  shall 
appear  by  the  will  (f). 

it)  Testator  by  his  will  made  in  1815,  but  confirmed  by  the  codicil  in 
1841,  after  directing  payment  of  his  debts  and  funeral  and  testamentary 
expenses  and  giving  certain  annuities,  with  which  he  charged  his  real  estate, 
and  certain  legacies,  bequeathed  all  the  rest,  residue  and  remainder  of  his 
personal  estate,  goods  and  chattels  whatsoever  and  wheresoever  to  his  brother 
M.  absolutely  to  and  for  his  own  use  and  benefit.  He  then  devised  as  fol- 
lows :  **  1  give  and  devise  all  and  singular  my  manors  or  lordships,  rectories, 
advowsons,  messuages,  lands,  tenements,  tithes  and  hereditaments,  situate, 
lying,  arising  or  being  at  or  near  certain  places  in  the  counties  of  Durham 
and  York,  and  a  parcel  of  land  purchased  by  me  of  M.  L.  at  &c.  in  the 
county  of  York,  and  all  other  my  real  estates  in  the  said  counties  of  Durham 
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and  York,  and  elsewhere  in  Great  Britain,  and  all  my  estate  and  interest 
therein/'  to  trustees  to  hold  the  same  (subject  to  the  said  annuities)  to  the 
me  of  bit  said  brother  M.  for  life,  remainder  to  the  issue  of  the  said  M.  in 
tail  male,  in  default  of  such  issue  to  W.  E.  and  his  heirs.  At  the  time  of 
making  his  will  and  at  bis  decease  the  testator  was  poasesaed  of  freehold 
estates  in  both  the  said  counties  and  of  lands  held  under  certain  church 
leases  in  one  of  them,  which  had  been  according  to  the  usual  practice  of  the 
lessors  renewed  every  seven  years.  These  leaseholds  were  distinct  from, 
but  near,  and  in  some  places  contiguous,  to  the  freehold ;  some  of  them 
were  let  and  occupied  with  the  freehold  at  undivided  yearly  rents.  Cottages 
ornamental  and  otherwise  were  built  upon  p*rt,  and  on  part  were  buildings 
occupied  by  labourers  employed  upon  the  n'eehold  estate :  it  was  held,  that 
under  this  section  the  leasehold  estates  in  question  passed  under  the  general 
devise  of  the  realty,  there  being  no  contrary  intention  apparent  on  the  will. 
(WilMm  V.  Edenj  18  Q*  B.  474.)  The  same  case  had  been  previously  aent 
for  the  opinion  of  the  Court  of  Exchequer.  (See  Wilton  v.  E^kn,  11  Beav. 
237,  258;  S.  C,  5  Exch.  762.) 

A  will  made  after  this  act,  whereby  the  testator  gave,  devised  and  be* 
queathed  all  his  estate  and  effects  whatsoever  and  wheresoever,  and  of  what 
nature  or  kind  soever  to  A  ^  to  be  paid,  assigned  or  transferred  to  him  on  his 
attaining  twenty-one :  it  was  held,  to  pass  real  estate  (copyhold  of  inherit- 
ance) subsequently  acquired,  notwithstanding  a  direction  m  the  will  that  in 
the  meantime  the  executor  should  apply  the  interest,  dividends  and  proceeds 
of  such  estate  and  effects,  or  so  much  thereof  or  so  much  of  the  principal 
thereof  as  they  should  think  necessary  in  the  maintenance,  education  and 
putting  forth  of  A.  in  the  world,  and  should  invest  the  said  estate  and 
eff*ects  on  real  or  personal  security  at  their  discretion.  The  directions  appli- 
cable only  to  personal  estate  may  in  such  a  case  be  construed  as  referring 
not  to  the  whole  subject  matter  of  the  gift,  but  to  such  portions  of  the  estate 
as  may  consist  of  personalty  to  which  such  directions  may  be  fitly  applied : 
it  was  held,  that  the  testator  must  be  presumed  to  have  had  knowledge  of 
this  act  and  that  if  he  used  general  words  of  disposition  applicaUe  to  real 
estate,  and  competent  to  pass  such  estate,  those  words  would  operate  upon 
all  the  real  estate  of  which  he  might  die  seised,  although  he  had  not  a  single 
acre  of  land  belonging  to  him  at  the  time  of  making  his  will,  ( Aalnsf  v. 
SahmoMf  9  Hare,  76.) 

27.  A  general  devise  of  the  real  estate  of  the  testator,  or  of 
the  real  estate  of  the  testator  in  any  place  or  in  the  occnpation 
of  any  person  mentioned  in  his  will,  or  otherwise  described  in  a 
general  manner,  shall  be  construed  to  include  any  real  estate,  or 
any  real  estate  to  which  such  description  shall  extend  ^as  the 
case  may  be),  which  he  may  have  power  to  appoint  m  any 
manner  he  may  think  proper,  and  shall  operate  as  an  execution 
of  such  power,  unless  a  contrary  intention  shall  appear  by  the 
will ;  and  in  like  manner  a  bequest  of  the  personal  estate  of  the 
testator,  or  any  bequest  of  personal  property  described  in  a 
general  manner,  shall  be  construed  to  include  any  personal  es- 
tate, or  any  personal  estate  to  w])ich  such  description  shall  ex- 
tend (as  the  case  may  be),  which  he  may  have  power  to  appoint 
in  any  manner  he  may  think  proper,  and  shall  operate  as  an 
execution  of  such  power,  unless  a  contrary  intention  shall  ap- 
pear by  the  will  (k). 

(u)  This  section  of  the  statute  is  confined  to  general  powers,  and  does 
not  extend  to  a  special  or  limited  power. 

A  power  to  appoint  by  will  amongst  children  in  such  manner  aa  the 
appointor  shall  think  proper,  is  not  within  this  section  of  the  act.  (  CUmtM 
V.  Atodry,  12  Beav.  604 ;  Buuell  v.  RutteU,  12  Ir.  Ch.  R.,  N.  S.  377.) 

It  has  been  suggested,  that  the  ouly  safe  rule  for  discriminating  between 
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mere  conjecture  and  the  contrary  intent  required  by  the  statute,  is  to  inquire     1  Fiet.  e.  26, 
whether  there  is  anything  in  the  will  inconsistent  with  the  notion  that  the  $.  27. 

residuary  bequest  is  meant  to  operate  as  an  execution  of  the  power.  A 
testator  was  under  a  covenant  to  pay  2,000/.  to  the  trustees  of  hit  settle- 
ment, upon  trust  for  his  wife  for  her  life,  with  remainder  to  his  general 
appointees,  by  deed  or  will.  By  the  will  he  directed  his  executors  to  pay 
the  2,000/.  to  tlie  trustees,  in  order  that  they  might  invest  it,  and  pay  the 
income  to  the  wife  for  life ;  and  he  then  bequeathed  his  residuary  estate, 
subject  to  certain  legacies,  to  the  wife  absolutely :  it  was  held,  that  the 
residuary  bequest  was  a  good  execution  of  the  power.  (Scriven  v.  Sandom, 
2  Johns.  &  H.  743.     See  Hutchhte  v.  Osbom,  4  Kay  &  J.  252.) 

This  section  of  the  act,  as  to  personal  estate,  does  not  require  a  general 
bequest  of  the  personal  estate,  but,  on  the  contrary,  it  requires  a  simple 
bequest  of  the  personal  estate  described  in  a  general  way,  and  that  language 
aeems  to  apply  to  a  simple  pecuniary  legacy  given  in  such  a  general  way 
as  to  be  paid  out  of  the  personal  estate  generally,  and  not  out  of  any  per- 
gonal property  described  in  a  specific  way  or  otherwise  than  in  a  general  way. 
According  to  this  construction,  the  personal  property,  applicable  to  pay 
general  legacies,  must  include  all  the  personal  estate  which  a  tesutor  has 
power  to  appoint  in  any  manner  which  he  may  think  proper,  and  the  be- 
quest operates  under  the  statute  as  an  execution  of  a  general  power  where 
DO  contrary  intention  appears  by  the  will.  It  seems  that  general  pecuniary 
legacies,  with  no  particular  fund  indicated  for  the  payment,  are  bequests  of 
personal  property  described  in  a  general  manner,  and  therefore,  where  the 
proper  assets  of  the  testator  are  inadequate,  without  resort  to  the  property 
over  which  the  testator  has  a  general  power  of  appointment,  general  pecu- 
niary legacies  are  within  the  operation  of  this  section,  and  the  will  must  be 
beld  to  include  and  extend  to  the  personal  estate  subject  to  the  power  of 
appointment,  so  far  as  is  necessary  to  satisfy  general  pecuniary  legacies 
described  in  a  general  manner.  {UauHhom  v.  Shedden^  2  Jur.,  N.  S.  749 ; 
.   S  Sro.  &  Giff.  293.) 

Under  this  section  a  general  residuary  bequest  will  operate  as  an  appoint- 
ment of  the  personal  estate,  which  the  testator  has  power  to  appoint  in  any 
manner  he  may  think  proper.    {Spooner^s  Trusty  2  Sim.,  N.  S.  129.) 

This  section  of  the  act  applies  to  married  women  having  testamentary 
powers  of  appointment,  exercisable  during  coverture,  equally  with  persons 
9ui  juris.  Wood,  V.  C,  apprehended  that  this  act  means  simply  this,  the 
capacity  of  a  married  woman  to  execute  a  testamentary  instrument  shall 
be  regulated  by  those  rules  which  existed  before  the  passing  of  the  act. 
Before  the  passing  of  the  act  she  was  competent  to  dispose  of  property 
over  which  she  had  a  power  of  appointment,  exercisable  during  coverture. 
Her  capacity  in  that  respect  shall  remain  unaltered,  but  the  provisions  of 
the  act  as  to  the  mode  in  which  a  power  shall  be  exercised  by  will,  and  all 
the  other  provisions  of  the  act,  will  apply  to  any  testamentary  instrument 
which  a  married  woman  would  have  been  competent  to  execute  previous  to 
the  passing  of  the  act,  just  as  it  would  apply  to  any  testamentary  instrument 
executed  by  any  person  sui  juris,  {Bernard  v.  Minshull,  Johns.  276,  see 
p.  297 ;  rAosiM  V.  Joiuff,  2  Johns.  &  H.  482.     See  oii/«,  p.  507,  n.(e).) 

A  general  power  given  to  the  survivor  of  two  persons  may  under  this 
act  be  exercised  by  a  general  devise  in  a  will  executed  by  the  ultimate  sur- 
vivor during  the  joint  lives.  {Thomas  v.  Jones^  2  Johns.  &  H.  475 ;  8  Jur., 
N.  S.  1124;  31  Law  J.,  Chanc  732;  10  W.  R.  853;  affirmed  by  L.  C,  82 
Law  J.,  Chanc.  189 ;  9  Jur.,  N.  S.  161.)  The  7th  and  8th  sections  of  this 
act  preserve  the  previously-existing  incapacities  arising  from  infancy  and 
coverture,  but  section  8  does  not  preserve  in  the  case  of  married  women 
any  incapacities  not  specially  dependant  on  coverture,  which  are  removed 
generally  by  other  sections  of  the  act,  as,  for  example,  those  relating  to 
after-acquired  property  or  power.  {lb.)  Therefore,  where  a  general  power 
was  vested  in  the  survivor  of  A.,  B.  and  C.  (a  married  woman  with  testa- 
mentary capacity),  and  C.  ultimately  became  the  survivor:  it  was  held, 
that  the  power  was  well  exercised  by  a  residuary  devise  in  the  will  of  C, 
made  while  under  coverture,  and  during  the  life  of  B.  {Jb.)  The  circum- 
stance that  the  devise  contained  a  limitation  for  the  life  of  B.,  was  held, 
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1  Vict,  r.  26,     not  to  be  a  conclusive  indication  of  an  intention  not  to  exercise  a  power, 
M,  27.  which  would  only  come  into  existence  in  the  event  of  B.  predeceasing  the 
tesutrix.    (lb,) 

A  married  woman,  in  1846.  duly  made  a  will  in  execution  of  a  general 
power  of  appointment,  disposing  of  ceruin  stock,  and  appointing  executors 
thereof.  In  1865,  she  made  another  will  without  the  consent  of  her  hus- 
band, disposing  of  certain  other  property  under  her  marriage  settlement, 
and  of  otner  articles ;  it  did  not  refer  to  tiie  general  power  under  which  the 
will  of  1846  was  made,  nor  to  the  stock  thereby  appointed,  but  it  con- 
tained a  general  clause  of  revocation,  and  named  a  different  executor.  It 
was  held,  that  this  section  was  intended  to  enlarge  the  dispositive  powers  of 
testators,  and  has  no  bearinjr  on  questions  of  revocation.  That  the  clause 
of  revocation  in  the  will  of  1 856  being  in  genera]  terms,  and  containing  no 
reference  to  the  general  power  in  the  execution  of  which  the  will  of  1846 
was  made,  or  to  the  property  thereby  appointed,  did  not  operate  to  revoke 
that  will.    {In  b<mit  Merritt,  1  Sw.  &  Tr.  112.) 

By  a  voluntary  settlement  in  1848  a  settlor  transferred  a  debt  to  a  trustee 
in  trust  for  such  persons  and  purposes  as  the  settlor  should  by  any  deed  or 
instrument  in  writing  appoint,  and  in  default  to  pay  the  income  to  the 
settlor  for  his  life,  and  on  his  death  to  distribute  the  amount  amongst 
specified  persons.  He  afterwards  executed  an  appointment,  by  deed,  of 
part  of  the  fund,  and  confirmed  the  trusts  of  the  settlement  as  to  the 
remainder.  By  his  will,  made  in  1852,  the  settlor  gave  certain  legacies, 
and  then  gave  all  his  personal  estate  not  otherwise  effectually  disposed  of 
to  trustees :  it  was  held,  first,  that  the  settlor  had  sufiicientlv  expressed  his 
intention  not  to  affect  the  unappointed  property  comprised  in  the  settle- 
ment of  1848;  and  secondly,  that  even  if  no  such  intention  appeared  this 
act  applies  only  to  cases  where  the  testator  has  power  to  appoint  in  any 
manner  he  may  think  proper,  and  where  the  power  of  appointment  was 
equivalent  to  absolute  property.  {Mo$»  v.  Htuler,  2  Sm.  &  G.  458;  18  Jur. 
973.) 

Estates  A.  and  B.  were  so  settled  that  the  testator  had  no  power  to  deal 
with  A.  but  had  a  power  of  appointment  over  B.  By  his  will,  made  after 
this  act,  he  referred  to  the  settlement  and  confirmed  it,  and  then  reciting 
that  he  had  considerable  freehold  estates  and  might  become  possessed  of 
more,  he  devised  all  his  real  estates  of  which  he  might  die  possessed  to 
certain  persons  as  trustees  for  purposes  totally  different  from  those  of  the 
settlement.  He  had  not  at  the  date  of  his  will  or  at  his  death  any  other 
estates  besides  A.  and  B. :  it  was  held,  that  the  testator  must  be  taken  to 
have  known  that  he  had  a  power  of  appointment  over  estate  B.,  that  the 
confirmation  of  the  settlement  operated  only  upon  the  estate  A.,  and  that 
the  devise  was  a  good  execution  of  the  power.  {Lake  v.  Curriet  2  De  G., 
Mac.  &  G.  536 ;  16  Jur.  1027  ;  15  Beav.  472.) 

A.,  being  entitled  to  a  share  of  a  testator's  residuary  estate,  bequeathed 
all  the  effects  due  to  him  from  the  estate  to  his  nine  children.  The  estate 
was  then  unadministered,  but  it  was  afterwards  administered,  and  certain 
debts  due  to  it  were  allotted  to  A.  as  his  share  of  the  residue.  After  which 
he  settled  the  debts  in  trust  for  himself  for  life,  remainder  in  trust  for  his 
sons  and  daughters,  or  any  of  them  or  any  of  their  children,  as  he,  from  time 
to  time  bv  deed  or  writing  to  be  by  him  duly  executed  and  attested  or  by 
his  will,  snould  appoint:  it  was  held,  that  under  the  combined  operation  of 
the  24th  and  27th  sections  of  this  act,  the  will,  though  made  before  the 
power  was  created,  was  a  good  execution  of  it.  {Stillman  v.  IVetdcm^  16  Sim. 
26 :  12  Jur.  992 ;  18  Law  J.,  Ch.  46.  See  Thomas  v.  Jonu,  2  Johns.  &  H. 
481.) 

A  devise  without  28.  Where  any  real  estate  shall  be  devised  to  any  person 
fimitluOT? ihan  without  any  words  of  limitation,  such  devise  shall  be  construed 
be  constraed  to  to  pass  the  fee  simple,  or  other  the  whole  estate  or  interest 
past  the  fee.  \vhich  the  testator  had  power  to  dispose  of  by  will  in  snch  real 
estate,  unless  a  contrary  intention  shall  appear  by  the  will  (a;), 
(x)  It  has  been  held  that  this  section  of  the  act  can  be  applicable  only  to 
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the  case  of  a  devise  of  real  estate  which  exists  and  is  vested  in  the  testator     I  Vict,  c.  26, 
at  the  time  of  his  death,  of  which  he  has  then  a  disposingr  power,  and  that  it  »,  28. 

•does  not  apply  to  the  case  of  a  particular  estate,  which  the  testator  is  about 
to  create  for  the  first  time  by  his  will.  A  testator  devised  his  real  estate  to 
a  devisee  in  fee  charged  with  certain  annuities  or  annual  rent-charges  to  two 
annuitants:  it  was  held,  on  a  special  case,  that  the  annuitants  took  the  an- 
nuities for  life ;  that  this  section  of  the  act  only  applies  to  estates  vested 
in  or  in  the  power  of  the  testator,  and  not  to  estates  or  interests  created 
de  novo  by  his  will,  and  that  a  purchaser  could  not  maintain  an  objection  to 
the  vendor's  title  or  refuse  to  execute  the  contract  for  purchase  upon  the 
ground  that  the  annuities  were  given  in  fee  and  not  for  lives.  {NicholU  v. 
Hawkest  22  Law  J.,  Chanc.  255 ;  10  Hare,  342.) 

29.  In  any  devise  or  bequest  of  real  or  personal  estate  the  The  words  "die 
words  **  die  without  issue,"  or  "  die  without  leaving  issue,"  or  or*.?d?e  l^oSut 
"  have  no  issue,"  or  any  other  words  which  may  import  either  leaving  iwue,- 
a  want  or  failure  of  issue  of  any  person  in  his  lifetime  or  at  the  S^j^X'^Hth- 
time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall  be  J"J^5J^*"* 
construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  * 
at  the  time  of  the  death  of  such  person,  and  not  an  indefinite 
failure  of  his  issue,  unless  a  contrary  intention  shall  appear  by 
the  will,  by  reason  of  such  person  having  a  prior  estate  tail,  or 
of  a  preceding  gift,  being,  without  any  implication  arising  from 
such  words,  a  limitation  of  an  estate  tail  to  such  person  or  issue, 
or  otherwise :  provided,  that  this  act  shall  not  extend  to  cases 
where  such  words  as  aforesaid  import  if  no  issue  described  in 
a  preceding  gifl  shall  be  bom,  or  if  there  shall  be  no  issue  who 
shall  live  to  attain  the  age  or  otherwise  answer  the  description 
required  for  obtaining  a  vested  estate  by  a  preceding  gift  to  such 
issue  (y). 

(y)  It  is  said  that  the  object  of  this  section  is  to  redress  the  inconvenience 
which  had  arisen  from  the  words  *'  dying  without  issue,"  and  other  similar 
words  having  acquired  a  legal  meaning  difierent  from  the  popular  meaning. 
(Greenway  v.  Gteenway,  1  Giff.  138.) 

This  section  of  the  act  has  no  application  to  cases  in  which  the  words 
**  dying  without  issue"  are  combined  with  other  words,  such  as  "  dyinff 
under  twenty-one;"  which  additional  words,  upon  the  authority  of  decided 
cases,  modify  their  meaning.  {Morris  v.  Morris,  17  Beav.  198 ;  17  Jur.  966.) 
A  testator  devised  an  estate  in  fee  to  his  son,  but  if  he  should  die  under 
twenty-one,  over;  by  a  codicil  he  limited  the  estate  over  in  the  event  of  the 
son  dying  without  issue  "or"  under  twenty-one:  it  was  held  that  **or" 
must  be  read  "  and,"  and  that  the  executory  devise  over  took  effect  only  on 
the  happening  of  both  events,  and  consequently  that  A.,  on  attaining  twenty- 
one,  had  an  absolute  estate  in  fee-simple.     (/6.) 

A  testator,  by  his  will  executed  in  1838,  gave  the  residue  of  his  real  and 
personal  estate  to  trustees  upon  trust  to  pay  an  annuity  to  his  wife,  and  to 
invest  the  sum  of  1,000/.  and  pay  the  interest  to  his  son  for  life,  and  after 
his  decease  to  any  widow  of  his  son,  and  after  her  decease  upon  trust  as  to 
the  principal  for  his  children,  and  subject  to  the  annuity  and  to  the  above 
and  another  legacy  upon  trust  expressed  thus: — "  In  trust  for  all  my  chil- 
dren, in  equal  shares,  and  the  heirs  of  their  bodies,  (except  as  to  my  son 
J.  F.  G.  and  his  children  and  their  issue,  whose  share,  in  consequence  of 
the  1,000/.  set  apart  for  him  and  them  as  aforesaid,  shall  be  rated  at  1,000/. 
less  than  the  share  of  any  other  of  my  children,)  and  in  case  there  shall  be  a 
failure  of  issue  of  any  of  such  children,  then  as  to  the  share  or  shares  of  him, 
her  or  them  whose  issue  shall  so  fail,  to  the  use  of  the  others  or  other  of 
them  and  the  several  heirs  of  their  respective  bodies."  The  testator  was 
possessed  of  freehold  and  leasehold  property,  and  left  J.  F.  G.  and  one  other 
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1  net.  e.  26, 
t.29. 


No  devUe  to 
trusteet  or 
execQtort,  except 
for  a  term  or  a 
presentation  to  a 
church,  shall  past 
a  chattel  inteieet. 


Trutteet  under 
an  unlimited  de- 
vise, where  the 
trupt  mav  endure 
beyond  the  life  of 
a  person  bene- 
flcialljr  entitled 
for  life,  to  take 
the  fee. 


( i)  I  Devises  of  estates 
^  ^^  tail  shall  not 
f  lapse. 


i: 

U).xJi 

I: 


Gifts  to  children 
|or  other  issue 
who  leave  issue 
living  at  the 
testator's  death 
shall  not  lapse. 


Amendment  of  the  Laws  respecting  Wills. 

child :  it  was  held,  that  J.  F.  G.  was  entitled  in  fee  to  half  of  the  testator's 
freeholds  and  absolutely  to  his  leaseholds ;  that  the  parenthetical  expression 
was  merely  explanatory,  and  that  this  section  of  the  act  did  not  anect  the 
devise  and  gift.  {Green  v.  Green^  3  De  G.  &  S.  480;  14  Jur.  74;  18  Law 
J^  Chanc.  465.) 

30.  Where  any  real  estate  (other  than  or  not  being  a  pre> 
sentation  to  a  church)  shall  be  devised  to  any  trustee  or  exe- 
cutor, such  devise  shall  be  construed  to  pass  the  fee  simple  or 
other  the  whole  estate  or  interest  which  the  testator  had  power 
to  dispose  of  by  will  in  such  real  estate,  unless  a  definite  term  of 
years,  absolute  or  determinable,  or  an  estate  of  freehold,  shall 
thereby  be  given  to  him  expresslv  or  bv  implication. 

31.  Where  any  real  estate  shall  be  devised  to  a  trustee,  with- 
out any  express  limitation  of  the  estate  to  be  taken  by  such 
trustee,  and  the  beneficial  interest  in  such  real  estate,  or  in  the 
surplus  rents  and  profits  thereof,  shall  not  be  given  to  any  per- 
son for  life,  or  such  beneficial  interest  shall  be  given  to  any 
person  for  life,  but  the  purposes  of  the  trust  may  continue 
beyond  the  life  of  such  person,  such  devise  shall  be  construed 
to  vest  in  such  trustee  the  fee  simple,  or  other  the  whole  legal 
estate  which  the  testator  had  power  to  dispose  of  by  will  in  such 
real  estate  and  not  an  estate  determinable  when  the  purposes  of 
the  trust  shall  be  satisfied. 

32.  Where  any  person  to  whom  any  real  estate  shall  be  de- 
vised for  an  estate  tail  or  an  estate  in  quasi  entail  shall  die  in 
the  lifetime  of  the  testator  leaving  issue  who  would  be  inherit- 
able under  such  entail,  and  any  such  issue  shall  be  living  at  the 
time  of  the  death  of  the  testator,  such  devise  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such  person  had  happened 
immediatelv  af^er  the  death  of  the  testator,  unless  a  contrary  in- 
tention shall  appear  by  the  will. 

33.  Where  any  person  being  a  child  or  other  issue  of  the 
testator  to  whom  any  real  or  personal  estate  shall  be  devised  or 
bequeathed  for  any  estate  or  interest  not  determinable  at  or 
before  the  death  of  such  person  shall  die  in  the  lifetime  of  the 
testator  leaving  issue,  ana  any  such  issue  of  such  person  shall 
be  living  at  the  time  of  the  death  of  the  testatcn*,  such  devise  or 
bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of 
sucn  person  had  happened  immediately  afler  the  death  of  the 
testator,  unless  a  contrary  intention  shall  appear  by  the  will  (2). 

(a)  It  has  been  held  that  the  words  "  shall  die"  mean  after  the  act  came 
into  operation.  A  testator  by  a  will,  made  before  this  act  came  into  opera- 
tion, bequeathed  a  share  of  his  residuary  estate  to  one  of  his^ons,  who  was 
also  thereby  made  one  of  the  devisees  in  trust  and  executors  of  his  estate. 
The  son  died  after  this  act  came  into  operation  leaving  issue,  and  after  his 
death  made  a  codicil  to  his  will,  altering  a  bequest  to  another  child,  but  in 
other  respects  confirming  his  will:  it  was  held,  that  the  gift  to  the  son  did 
not  lapse,  but  that  the  same,  so  far  as  it  was  real  estate,  descended  to  the  heir 
at  law  of  the  son ;  and  so  far  as  it  was  personal,  to  his  executrix  under  a 
will  made  before  this  act  came  into  operation.  ( Winter  v.  Winter,  6  Hare, 
306.)  So  where  a  testator  by  a  will  made  subsequent  to  this  act  gave  to  his 
son  a  residuary  share  of  his  estate,  and  the  son  died  after  the  act  came  into 
operation  and  before  the  date  of  the  will,  leaving  children :  it  was  held,  that 
the  gift  took  effect,  although,  according  to  the  law  prior  to  this  statute,  thera 
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would  hftve  been  no  effectual  devise  or  bequest    (Mower  ▼.  Orr,  7  Hare,     1  Fiei,  c.  26, 
473.)  f.88. 

A  testator  devised  houses  to  his  eldest  son  Joseph,  who  had  died  pre-  — — — — 
viously  to  the  date  of  the  will,  leaving  a  son  his  heir :  it  was  held,  on  the  con- 
struction  of  this  section,  that  the  heir  of  the  devisee  was  entitled.  (  WUden 
V.  fFisden,  2  Sm.  &  G.  396;  18  Jur.  1090.)  V.  C.  Stuart  expressed  his 
opinion  **  that  the  words  of  the  33rd  section  point  at  no  particular  period  of 
death  within  the  testator's  lifetime.  The  words  *  shall  die*  speak  from  the 
death  of  the  testator,  and  I  can  see  no  words  to  refer  the  futurity  of  the 
word  '  shall'  to  the  date  of  the  will.  I  consider  the  words  of  the  clause  as 
meaning  that  any  gift  to  any  child,  though  not  living  at  the  testator's  death, 
is  within  its  operation,  and  therefore  I  must  construe  the  will  as  if  the  de- 
ceased child  was  alive  when  the  will  was  written,  and  J  shall  hold  that  the 
•on  of  Joseph  takes  the  devised  estate  by  descent  from  his  father  the  devisee 
under  the  will."     ( WUden  v.  Witden,  2  Sm.  &  G.  405.) 

This  section  does  not  prevent  the  lapse  of  property  appointed  by  will 
under  a  power  to  appoint  in  favour  of  particular  objects,  where,  bv  the  in- 
strument creating  the  power,  the  property  is  disposed  of  in  de&ult  of  any 
appointment  being  made.    (Griffithe  v.  Gale^  12  Sim.  327,  354.) 

A  devise  and  bequest  was  made  to  all  the  testator's  children  (without 
naming  them).  A  subsequent  codicil  confirmed  the  gift,  as  mentioned  in 
the  will,  **  to  his  surviving  children,"  naming  all  of  them.  One  died  in  the 
testator's  lifetime,  leaving  children  who  survived  the  testator :  it  was  held, 
that  the  survivorship  had  relation  to  the  testator's  death  and  not  to  the  date 
of  the  will,  and  that  the  representatives  of  the  deceased  child  took  nothing 
under  this  section.    {FuUford  v.  Fullford,  16  Beav.  563.) 

The  provisions  in  this  act  against  the  lapse  of  legacies  given  to  children 
render  it  necessary  for  a  testator  intending  that  a  legacy  given  to  one  child 
shall  go  over  to  another  in  the  event  of  the  death  of  the  first  legatee,  to 
express  that  meaning  by  his  will    {Rm  More**  Trust,  10  Hare,  178.) 

Upon  the  construction  of  this  section  taken  alone,  a  legatee  within  it  will 
take  the  same  provision  under  his  father's  will,  and  with  the  same  powers 
and  incidents  ofproperty,  as  if  he  had  actually  survived  the  testator,  and  the 
issue  of  such  legatee  will  not  take  the  bequest  independently  of  the  legatee. 
This  clause  does  not  substitute  for  the  predeceaseid  devisee  or  legatee  the 
issue  whose  existence  is  the  event  or  condition  which  excludes  the  lapse, 
but  renders  the  subject  of  the  gift  the  absolute  property  of  the  predeceased 
devisee  or  legatee,  and  therefore  disposable  by  bis  will,  notwithstanding  his 
death  in  the  Ufetime  of  the  testator.    {Johnson  v.  Johnson,  3  Hare,  157.) 

The  intention  of  the  legislature  was  to  provide  against  lapse  merely, 
and  not  to  alter  the  construction  to  be  put  on  any  will.  On  arriving  at 
the  conclusion  that  there  would  have  been  a  lapse,  then  the  statute  applies, 
not  otherwise.  This  section  does  not  apply  to  the  case  of  a  gift  to  a  class. 
According  to  the  rule  before  the  act,  under  a  gift  to  children  as  a  class, 
the  share  to  which  a  surviving  child  would  have  been  entitled  did  not  lapse 
in  consequence  of  his  death  in  the  testator's  lifetime.  ( Olney  v.  Bates,  3 
Drew.  319;  Browne  v.  Hammond,  1  Johns.  210.) 

This  section  applies  to  a  testamentary  appointment  made  in  exercise  of 
a  general  power.  A  testatrix,  by  her  will  in  1840,  in  exercise  of  a  general 
power,  appointed  the  proceeds  of  real  estate  to  her  daughter,  who  died  in 
ner  lifetime,  leaving  issue  living  at  the  death  of  the  testatrix :  it  was  held, 
that  the  personal  representative  of  the  daughter  was  entitled.  {Bccles  v. 
CAeyi><f,2Kay&  J.  676.) 

This  section  was  held  to  extend  to  a  case  where  the  issue  of  the  legatee, 
who  was  alive  at  the  date  of  the  will,  was  not  the  same  issue  as  was  in 
existence  when  the  legatee  died.    {In  bonis  Parker,  1  Sw.  &  Tr.  523.) 

A  testator  gave  a  legacy  to  his  daughter,  a  married  woman,  who  pre- 
deceased  him,  leaving  issue,  and  also  her  husband  her  surviving.  The 
settlement  .made  on  her  marriage  contained  a  covenant  that  all  property 
coming  to/tier,  or  to  her  husband  in  her  right,  during  the  coverture,  should 
be  settled :  it  was  held,  that,  notwithstanding  the  fictitious  survivorship 
created  by  this  section  for  the  purpose  of  preventing  a  lapse,  the  legacy  was 
not  acquired  during  the  coverture  within  the  meaning  of  the  covenant,  and 
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1  Fiet.  e.  26,     was  therefore  not  bound  by  the  settlement.    {Pearct  y.  Graham^  82  Law  J., 
«.  Sa.  Chan.  959.) 


Act  not  to  extend      84.  This  act  shall  not  extend  to  any  will  made  before  the 
b^fow'SSfSor     ^"'  ^*y  ^^  January,  one  thousand  eight  hundred  and  thirty- 
to  estates  pur       eight,  and  that  every  will  re-executed  or  republished,  or  revived 
tontVho  dit^'    hy  any  codicil,  shall  for  the  purpoe<^  of  this  act  be  deemed  to 
before  1898.         havc  been  made  at  the  time  at  which  the  same  shall  be  so  re- 
executed,  republished  or  revived;  and  this  act  shall  not  ex- 
tend to  any  estate  pur  autre  vie  of  any  person  who  shall  die 
before  the  first  day  of  January,  one  thousand  eight  hundred  and 
thirty-eight  (a). 

(a)  Under  this  section  of  the  act  the  effect  of  the  republicadon  of  the 
will  by  the  codicil  is  the  same  as  if  the  testator  had  at  the  date  of  die 
codicil  made  a  will  in  the  words  of  the  will  so  republished.  (  Winter  ▼. 
Winter,  6  Hare,  806  ;  11  Jur.  10;  16  Law  J.,  Chan.  111.)  A  codicil,  exe- 
cuted in  1839,  to  a  will  of  1818,  was  held  to  be  a  republication  of  that  will, 
and  to  have  the  effect  of  bringing  a  bequest  in  the  will  to  a  deceased  daugh- 
ter under  the  operation  of  the  33rd  section  of  this  act,  as  no  intention  to 
the  contrary  appeared  on  the  face  of  either  instrument.  (Skinner  y.  OgU,  1 
Rob.  Ecd.  Rep.  863.) 


Act  not  to  extend 
to  Scotland. 


35.  This  act  shall  not  extend  to  Scotland. 


Digitized  by 


Google 


(    533    ) 


THE  WILLS  ACT  AMENDMENT  ACT,  i852. 
15  &  16  Victoria,  c.  24. 

An  Act  for  the  Amendment  of  an  Act  passed  in  the  First 
Year  of  the  Reign  of  Her  Majesty  Queen  Victoria y  inti- 
tuled "  An  Act  for  the  Amendment  of  the  Laws  with  respect 
to  WiUsr  [17th  June,  1852.] 


Whereas  the  laws  with  respect  to  the  execution  of  wills  require    15  4- 16  Vict. 

further  amendment :  be  it  therefore  enacted  as  follows :  c.  24,  a,  i.    . 

1.  Where  by  an  act  passed  in  the  first  year  of  the  reign  of  i  vict.  c.  26. 
her  Majesty  Queen  Victoria,  intituled  "  An  Act  for  the  Amend- 
ment of  the  Laws  with  respect  to  Wills,"  it  is  enacted,  that  no 
will  shall  be  yalid  unless  it  shall  be  signed  at  the  foot  or  end 
thereof  by  the  testator,  or  by  some  other  person  in  his  presence, 
and  by  his  direction  (a) :  every  will  shall,  so  far  only  as  regards  when  »!gnature 
the  position  of  the  signature  of  the  testator,  or  of  the  person  sign-  ^iJ|3*^id!  ^^ 
ing  for  him  as  aforesaid,  be  deemed  to  be  valid  within  the  said 
enactment,  as  explained  by  this  act,  if  the  signature  shall  be  so 
placed  at  or  after,  or  following,  or  under,  or  oeside  or  opposite 
to  the  end  of  the  will,  that  it  shall  be  apparent  on  the  face  of 
the  will  that  the  testator  intended  to  give  effect  by  such  his  sig- 
nature to  the  writing  signed  as  his  will,  and  that  no  such  will 
shall  be  affected  by  the  circumstance  that  the  signature  shall 
not  follow  or  be  immediately  after  the  foot  or  end  of  the  will, 
or  by  the  circumstance  that  a  blank  space  shall  intervene  be- 
tween the  concluding  word  of  the  will  and  the  signature,  or  by 
the  circumstance  that  the  signature  shall  be  placed  among  the 
words  of  the  testimonium  clause  or  of  the  clause  of  attestation, 
or  shall  follow  or  be  after  or  under  the  clause  of  attestation, 
either  with  or  without  a  blank  space  intervening,  or  shall  follow 
or  be  after,  or  under,  or  beside  the  names  or  one  of  the  names 
of  the  subscribing  witnesses,  or  by  the  circumstance  that  the 
signature  shall  be  on  a  side  or  page  or  other  portion  of  the  paper 
or  papers  containinj?  the  will  whereon  no  clause  or  para^ph 
or  dbposing  part  of  the  will  shall  be  written  above  the  signa- 
ture, or  by  the  circumstance  that  there  shall  appear  to  be  suffi- 
cient space  on  or  at  the  bottom  of  the  preceding  side  or  page  or 
other  portion  of  the  same  paper  on  which  the  will  is  written  to 
contain  the  signature ;  and  the  enumeration  of  the  above  cir- 
cumstances shall  not  restrict  the  generality  of  the  above  enact- 
ment ;  but  no  signature  under  the  said  act  or  this  act  shall  be 
operative  to  give  effect  to  any  disposition  or  direction  which  is 
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signature  of 
testator. 


16  ^  16  VUL  underneath  or  which  follows  it,  nor  shall  it  give  effect  to  way 
e.  24,  $,  1 .      disposition  or  direction  inserted  after  the  signature  shall  be 
made. 

(a)  1  Vict.  c.  26,  i.  9,  aniet  p.  508. 

A.  wrote  out  his  own  will,  concluding  with  an  atteatation  clause,  in  which 
bis  name  appeared.  He  afterwards  called  in  two  witnesses,  told  them  the 
paper  was  his  will,  read  the  latter  portion  of  it  to  them,  including  the  attes- 
ution,  and  requested  that  they  would  sign  their  names,  which  they  did. 
His  name  was  not  written  at  the  foot  or  end  otherwise  than  in  the  attes- 
tation clause :  it  was  held,  that,  under  this  act,  the  execution  was  Talid. 
{In  bonis  Walker,  2  Sw.  &  Tr.  354;  8  Jur.,  N.  S.  S14;  51  Law  J.,  Prob. 
62.) 

A  will  of  an  English  lady,  drawn  up  by  a  notary  in  France,  was  signed 
by  her,  not  at  the  end  of  the  will  itself,  but  at  the  end  of  a  notarial  minute, 
which  immediately  followed  the  will,  detailing  the  circumstances  and  Cacti 
under  which  the  will  was  made :  it  was  hcla,  that  such  a  signature  was  a 
compliance  with  this  statute.  (Page  v.  Zkmman,  5  Jur.,  N.  S.  220.— Prec.  C.) 

The  words  **  John  Greata,  executor,"  were  written  before  a  will  was  signed, 
but  not  above  the  signature :  it  was  held,  that  since  this  act  they  did  not 
form  part  of  the  will.    {In  bonis  Greata,  2  Jur.,  N.  S.  1172.— Prec  C.) 


Aet  to  extend  to  2.  The  provisions  of  this  act  shall  extend  and  be  applied  to 
aSeady  made.  ©Very  will  already  made,  where  administration  or  prooate  has 
not  already  been  granted  or  ordered  by  a  court  or  competent 
jurisdiction  in  consequence  of  the  defective  execution  of  such 
willy  or  where  the  property  not  being  within  the  jurisdiction  of 
the  ecclesiastical  courts,  has  not  been  poss^sed  or  enjoyed  by 
some  person  or  persons  claiming  to  be  entitled  thereto  m  con- 
sequence of  the  defective  execution  of  such  will,  or  the  right 
thereto  shall  not  have  been  decided  to  be  in  some  other  person 
or  persons  than  the  persons  claiming  under  the  will,  by  a  court 
of  competent  jurisdiction,  in  consequence  of  the  d^ective  exe- 
cution of  such  will. 
""^iSP^^**'  8.  The  word  "  will"  shall  in  the  construction  of  this  act  be 
interpreted  in  like  manner  as  the  same  is  directed  to  be  inter- 
preted under  the  provisions  in  this  behalf  contained  in  the 
said  act  of  the  first  year  of  the  reign  of  her  Majesty  Queen 
Victoria  (b). 

(ft)  1  Vict.  c.  26,  s.  1,  ante,  p.  503. 

miorttiueof  4,  This  act  may  be  cited  as  ''  The  Wills  Act  Amendment 

^  Act,  1862." 
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WILLS    OF    PERSONALTY   BY   BRITISH 
SUBJECTS. 

24  &  25  Victoria,  c.  114. 

An  Act  to  amend  the  Law  with  respect  to  Wills  of  Personal 
Estate  made  hy  British  Subjects. 

[6th  August,  186L] 


Be  it  enacted  by,  &c.,  as  follows :  24  4-  25  Vicu 

1.  Every  will  and  other  testamentary  instrument  made  out  of     c  114,  #.  l. 
the  Unitea  Kingdom  by  a  British  subject  (whatever  may  be  ~     ~T 
the  domicile  of  such  person  at  the  time  of  making  the  same  or  of  the  kingdmn 
at  the  time  of  his  or  her  death)  shall  as  regards  personal  estate  ^iSe  wcorSfn  ^' 
be  held  to  be  well  executed  for  the  purpose  of  being  admitted  totheuwofth* 
in  England  and  Ireland  to  probate,  and  in  Scotland  to  con-  5l2J7^*" 
firmation,  if  the  same  be  made  according  to  the  forms  required 
either  by  the  law  of  the  place  where  the  same  was  made  or  by 
the  law  of  the  place  where  such  person  was  domiciled  when  the 
same  was  made,  or  by  the  laws  then  in  force  in  that  part  of  her 
MMesty's  dominions  where  he  had  his  domicile  of  origin. 

».  Every  will  and  other  testamentary  instrument  made  within  wnu  made  tn 
the  United  Kingdom  by  any  British  subject  (whatever  may  be  J!dmittid?Sn2d^ 
the  domicile  of  such  person  at  the  time  of  making  the  same  or  according  to 
at  the  time  of  his  or  her  death)  shall  as  regards  personal  estate  *<>«^»»»«^ 
be  held  to  be  well  executed,  and  shall  be  admitted  in  England 
and  Ireland  to  probate,  and  in  Scotland  to  confirmation,  if  the 
same  be  executed  according  to  the  forms  required  by  the  laws 
for  the  time  being  in  force  in  that  part  of  the  United  Kiugdom 
where  the  same  is  made. 

8.  No  will  or  other  testamentary  instrument  shall  be  held  to  change  of  domi. 
be  revoked  or  to  have  become  invalid,  nor  shall  the  construction  Smte°wm!*^^*"' 
thereof  be  altered,  by  reason  of  any  subsequent  change  of  domi- 
cile of  the  person  making  the  same. 

4.  Nothmgin  this  act  contained  shall  invalidate  any  will  or  Nothing  in  thu 
other  testamentary  instrument  as  regards  personal  estate  which  JfjJiJ^Jihww^ 
v^ould  have  been  valid  if  this  act  had  not  been  passed,  except  as  made. 
such  will  or  other  testamentary  instrument  may  be  revoked  or 

altered  by  any  subsequent  will  or  testamentary  instrument  made 
valid  bv  this  act. 

5.  This  act  shall  extend  only  to  wilb  and  other  testamentary  Extent  of  act. 
instruments  made  by  persons  who  die  afler  the  passing  of  this 

act. 
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WILLS  AND  DOMICILE  OF  BRITISH  SUBJECTS 
ABROAD,  kc. 

24  &  25  Victoria,  c.  121. 

An  Act  to  amend  the  Lam  in  relation  to  the  WiUs  and  Domi- 
cile of  British  Subjects  dying  whilst  resident  abroad^  and  of 
Foreign  Subjects  dying  whilst  resident  within  Her  Majesty* s 
Dominions.  [6th  Augast,  186L] 


24  Sf  25  Vict. 
e.  121, «.  J. 


Ko  Britkh  tub. 
ject  dying  In  « 
foreign  country 
to  b«  deemed  to 
h«Te  acquired  « 
domicile  unlest 
resident  there 
for  one  year 
immediately 
preceding  hii  or 
her  death,  ftc, 
and  for  all  pur- 
pose! of  testate 
or  intestate  suo- 
cession  shall 
retain  the  domi- 
cile possessed  at 
the  time  of  going 
to  reside  in  such 
foreign  country. 


Ko  foreign  sub- 
ject dying  in 
Great  Britain  or 
Ireland  to  be 
deemed  to  hare 
acquired  a  domi- 
cile unless  resi- 


W  HERB  AS  by  reason  of  the  present  law  of  domicile  the  wills  of 
British  subjects  dying  whilst  resident  abroad  are  often  defeated, 
and  their  personal  property  administered  in  a  manner  contrary 
to  their  expectations  and  belief;  and  it  is  desirable  to  amend 
such  law,  but  the  same  cannot  be  effectually  done  without  the 
consent  and  concurrence  of  foreign  states:  be  it  therefore 
enacted  by,  &c.,  as  follows : 

1.  Whenever  her  Majesty  shall  by  convention  with  any  forei^ 
state  agree  that  provisions  to  the  elfect  of  the  enactments  herein 
contained  shall  be  applicable  to  the  subjects  of  her  Majesty  and 
of  such  foreign  state  respectively,  it  shall  be  lawful  for  her  Ma- 
jesty by  any  order  in  council  to  direct,  and  it  is  hereby  enacted, 
that  from  and  after  the  publication  of  such  order  in  the  London 
Gazette  no  British  subject  resident  at  the  time  of  his  or  her 
death  in  the  foreign  country  named  in  such  order  shall  be 
deemed  under  any  circumstances  to  have  acquired  a  domicile  in 
such  country  unless  such  Britbh  subject  shall  have  been  resi- 
dent in  such  country  for  one  year  immediately  preceding  his  or 
her  decease,  and  shall  also  have  made  and  deposited  in  a  public 
office  of  such  foreign  country  ^such  office  to  be  named  m  the 
order  in  council)  a  declaration  in  writing  of  his  or  her  intention 
to  become  domiciled  in  such  foreign  country ;  and  every  Bri- 
tish subject  divine  resident  in  such  foreign  country,  but  without 
having  so  resided  and  made  such  declaration  as  aforesaid,  shall 
be  deemed  for  all  purposes  of  testate  or  intestate  succession  as 
to  moveables  to  retain  the  domicile  he  or  she  possessed  at  the 
time  of  his  or  her  going  to  reside  in  such  foreign  country  as 
aforesaid. 

2.  After  any  such  convention  as  aforesaid  shall  have  been  en- 
tered into  by  her  Majesty  with  any  foreign  state  it  shall  be 
lawful  for  her  Majesty  by  order  in  council  to  direct,  and  from 
and  after  the  publication  of  such  order  in  the  London  Grazette 
it  shall  be  ana  is  hereby  enacted^  that  no  subject  of  any  such 
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foreign  country  wbo  at  the  time  of  his  or  her  death  shall  be    24  ^  25  net, 
resident  in  any  part  of  Great  Britain  or  Ireland    shall   be     c  121,*.  2. 
deemed  under  any  circumstances  to  have  acquired  a  domicile  dent  therein  ror 
therein,  unless  such  foreign  subject  shall  have  been  resident  SSTiew  p^cSn 
within  Great  Britain  or  Ireland  for  one  year  immediately  pre-  hi<  or  her  deathf 
ceding  his  or  her  deceascy  and  shall  also  have  signed,  and  de-  '^^' 
posit^  with  her  Majesty's  secretary  of  state  for  the  home 
department,  a  declaration  in  writing  of  his  or  her  desire  to  be- 
come and  be  domiciled  in  England,  Scotland  or  Ireland,  and 
that  the  law  of  the  place  of  such  domicile  shall  regulate  his  or 
her  moveable  succession. 

3.  This  act  shall  not  apply  to  any  foreigners  who  may  have  who  thu  act 
obtained  letters  of  naturalization  in  any  part  of  her  Majesty's  Jj»ii »»' •ppiy 
dominions. 

4.  Whenever  a  convention  shall  be  made  between  her  Ma^  when  subjects  of 
jesty  and  any  foreign  state,  whereby  her  Majesty's  consuls  or  SSi^Jie^Xr 
vice-consuls  in  such  foreign  state  shall  receive  the  same  or  the  Mi^ty's  donii> 
like  powers  and  authorities  as  are  hereinafler  expressed,  it  shall  JhJJ*bS°nV?er™ 
be  lawful  for  her  Majesty  by  order  in  council  to  direct,  and  lonf  to  administer 
from  and  aAer  the  publication  of  such  order  in  the  London  {he  con8?i?of''' 
Gazette  it  shall  be  and  is  herebv  enacted,  that  whenever  any  JJfte/^^'J^. 
subject  of  such  foreign  state  shall  die  within  the  dominions  of  minutwy 

her  Majesty,  and  there  shall  be  no  person  present  at  the  time  of 
such  death  who  shall  be  rightfully  entitled  to  administer  to  the 
estate  of  such  deceased  person,  it  shall  be  lawful  for  the  consul, 
vice-consul,  or  consular  agent  of  such  foreign  state  within  that 
part  of  her  Majesty's  dominions  where  such  foreign  subject 
shall  die,  to  take  possession  and  have  the  custody  of  the  per- 
sonal property  of  the  deceased,  and  to  apply  the  same  in  pav- 
ment  of  his  or  her  debts  and  funeral  expenses,  and  to  retain  tike 
surplus  for  the  benefit  of  the  persons  entitled  thereto ;  but  such 
consul,  vice-consul  or  consular  agent,  shall  immediately  apply 
for  and  shall  be  entitled  to  obtain  from  the  proper  court  letters 
of  administration  of  the  effects  of  such  deceasea  person,  limited 
in  such  manner  and  for  such  time  as  to  such  court  shall  seem 
fit. 
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APPORTIONMENT  OF  RENTS  AND  PERIODICAL 
PAYMENTS. 

4  &  5  Will.  IV.  c.  22. 

An  Act  to  amend  an  Act  of  the  Eleventh  Tear  of  King  George 
the  Second,  respecting  the  Apportionment  of  Mtntt,  An- 
nuitiee  and  other  Periodical  Payments. 


The  Statute  11  Geo.  2,  c.  19,  s.  15,  recited  and 

EXTENDED. 

4  4*  5  WiU.  4,   Whereas  by  an  act  passed  in  the  eleventh  year  of  the  reign  of 

c-  22,  <.  1.      his  Majesty  King  Geor^  the  Second,  intituled  **  An  Act  for 

Redua  of  tutnte  ^^  moro  effectual  secunng  the  Payment  of  Rents,  and  pre- 

"i1*b/*hteh'     "^^^"^g  Frauds  by  Tenants,"  it  was  enacted,  that  where  any 

reouwrnro-       tenant  for  life  should  happen  to  die  before  or  on  the  day  on 

SnXrrtenanur      ^W^h  any  rent  was  reserved  or  made  payable  upon  any  demise 

where  tenants  for  or  Icase  of  any  lands,  tenements  or  hereditaments  which  deter- 

thenmtwM^ply-  ™>"6^  ^^  ^®  death  of  such  tenant  for  life,  the  executors  or  ad- 

mbie.  ministrators  of  such  tenant  for  life  should  and  might,  in  an 

action  on  the  case,  recover  of  and  from  such  undertenant  or 

undertenants  of  such  lands,  tenements  or  hereditaments,  if  such 

tenant  for  life  die  on  the  day  on  which  the  same  was  made  pay« 

able,  the  whole,  or  if  before  such  day  then  a  proportion  of  such 

rent  according  to  the  time  such  tenant  for  life  lived  of  the  last 

year  or  quarter  of  a  year,  or  other  time  in  which  the  said  rent 

was  growinsT  due  as  aforesaid,  making  all  just  allowances,  or  a 

proportionable  part  thereof  respectively :  and  whereas  doubts 

nave  been  entertained  whether  the  provisions  of  the  said  act 

apply  to  every  case  in  which  the  interests  of  tenants  determine 

on  the  death  of  the  person  by  whom  such  interests  have  been 

created,  and  on  the  death  of  any  life  or  lives  for  which  such 

person  was  entitled  to  the  lands  demised,  although  every  such 

case  is  within  the  mischief  intended  to  have  been  remedied  und 

prevented  by  the  said  act ;  and  it  is  therefore  desirable  that  such 

doubts  should  be  removed  by  a  declaratory  law ;  and  whereas 

by  law,  rents,  annuities  and  other  payments  due  at  fixed  or 

stated  periods  are  not  apportionable  (unless  express  provision 

be  maue  for  the  purpose)  (a),  from  which  it  often  happens  that 

persons  (and  their  representatives)  whose  income  is  wholly  or 

principally  derived  from  these  sources  by  the  determination 

thereof  before  the  period  of  payment  arrives,  are  deprived  of 

means  to  satisfy  just  demands  ^  and  other  evils  arise  from  such 
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rents,  annuities  and  other  payments  not  being  apportionable,   4  4>  5  miL  4, 
which  evils  require  remedy ;  be  it  therefore  enacted  and  de-     ^'  ^^»  *■  ^- 
dared,  that  rents  reserved  and  made  payable  on  any  demise  or  nentanMrvedon 
lease  of  lands,  tenements  or  hereditaments  which  have  been  j^^*  *?**^J 
and  shall  be  made,  and  which  leases  or  demises  determined  or  of^hepenon 
shall  determine  on  the  death  of  the  person  makine  the  same  (2{^°(^° 
(although  such  person  was  not  strictly  tenant  for  li&  thereof },  strictly  tenant 
or  on  the  death  of  the  life  or  lives  for  which  such  person  was  Sl^dSrth  o? " 
entitled  to  such  hereditaments,  shall,  so  far  as  respects  the  rents  tmantparautra 
reserved  by  such  leases,  and  the  recovery  of  a  proportion  thereof  S^^Sj  M^^Siihin 
by  the  person  granting  the  same,  his  or  her  executors  or  admi-  the  providons  of 
nistrators  (as  the  case  may  be),  be  considered  as  within  the  pro-  '•**^**  *^ 
visions  of  the  said  recitea  act  (6). 

(a)  Lord  Campbell,  C.  J.,  said  this  recital  U  strong  evidence  of  what  the 
law  is,  and  the  hurden  of  proving  that  the  legislature  has  fallen  into  a 
mistake  is  cast  upon  those  who  say  so ;  but  the  rule  thus  laid  down,  instead 
of  being  liable  to  the  imputation  of  error,  is  fortified  by  a  long  seriet  of 
decisions.    (Rsg.  v.  Lcrdt  qf  the  Treasury,  16  Q.  B.  862.) 

(6)  This  section  does  not  appear  to  provide  for  the  case  of  a  lease  made 
by  a  tenant  in  fee  to  a  tenant  for  life  reserving  rent ;  and  therefore,  where 
such  a  lease,  having  been  granted  before  the  passing  of  the  act,  determines 
by  the  death  of  the  lessee  for  life  between  two  rent  days,  the  rent  is  lost  and 
cannot  be  apportioned.  The  act  in  this  section  appears  to  contemplate  two 
cases  only ;  viz.  the  case  of  a  lease  determining  on  the  death  of  the  lessor, 
and  the  case  of  a  lease  determining  on  the  death  of  the  life  for  which  the 
lessor  was  entitled.  And  even  if  the  lease  were  granted  after  the  passing 
of  the  act,  it  may  be  doubted  whether  such  a  case  falls  within  the  2nd  sec- 
tion.   (1  Wms.  Executors,  661,  n.,  Srd  ed.) 

Before  the  statute  U  Geo.  2,  c.  19,  if  the  lessor  tenant  for  life  died  within  Prior  itsta  of 
the  half  year,  at  the  end  of  which  rent  was  due,  the  rent  reserved  upon  a  ^*^* 
lease  not  made  in  execution  of  a  power  was  lost,  because  the  representatives 
could  not  recover  a  part.  The  principle  was,  that  a  contract  cannot  be 
apportioned,  and  that  under  a  lease,  with  a  periodical  reservation  of  rent, 
the  contract  for  the  payment  of  each  portion  is  distinct  and  entire.  (1 
Swanst  338,  n.)  In  some  cases  the  law  qualified  this  principle ;  but  in  no 
case  with  respect  to  time  (Co.  Litt.  292  b;  10  Rep.  128);  and  courts  of 
equity  did  not  admit  an  apportionment  of  rent  in  respect  of  time.  (Jenner 
V.  Morgan,  1  P.  Wms.  892 ;  Hay  v.  Palmer,  2  P.  Wms.  502 ;  Bentham  v. 
jilsiomy  2  Vem.  204.)  In  covenant,  as  between  lessor  and  lessee,  where  the 
action  is  personal,  and  upon  a  mere  privity  of  contract,  and  on  that  account 
transitory,  as  any  other  personal  contract  is,  the  rent  is  not  apportionable ; 
but  it  is  in  an  action  of  covenant  by  the  lessor  against  the  assignee  of  the 
lessee,  for  the  condition  of  such  assignee  is  in  point  of  law  different  from 
that  of  a  lessee  chargeable  on  the  privity, of  contract.  (Stevenson  v.  Lambird, 
2  East,  575.)  The  sutute  11  Geo.  2,  c.  19,  s.  15,  provided,  that  where  a 
lessor  tenant  for  life  should  die  before  the  rent  day,  his  executors  mi^t 
recover  from  the  tenant  a  proportionate  part  of  rent  so  growing  due,  making 
all  just  allowances.  The  Irish  statute  23  8t  24  Geo.  8,  c.  46,  provides  for 
a  similar  apportionment  where  the  cestui  que  vie  of  sm  estate  pur  autre  vie 
dies  before  Uie  rent  day,  a  case  not  provided  for  b^  the  last  quoted  English 
statute,  although  it  was  admitted  to  be  a  case  within  its  mischief.  (8  Taunt. 
881 ;  see  Wms.  Executors,  542,  660,  Srd  ed.)  The  sUtute  II  Geo.  2,  c.  19, 
was  held  to  apply  where  leases  had  been  made  by  a  tenant  in  tail,  which 
determined  on  his  death,  because  not  conformable  to  the  statute  82  Hen.  8, 
c  28,  or  on  account  of  there  being  no  issue  inheritable  under  the  entail ; 
( in^fleld  V.  Pindar,  cited  2  Br.  C.  C.  662  ;  8  Ves.  311;  Paget  v.  Gee,  Ambl. 
198  ;  1  Swanst.  356;)  and  rent  was  apportioned  between  the  representative 
of  a  tenant  in  tail,  who  died  without  issue,  and  the  remainderman  in  tail. 
( Femon  v.  Femon,  2  Br.  C.  C.  659.)  The  same  sUtute  applied  to  those 
cases  only  where  the  lease  was  not  binding  on  the  remainderman  or  rever- 
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^  ^  5  Will,  4,  sioner,  tnd  the  rent  would  consequently  have  been  lost  both  to  him  and 
c.  22,  «.  1.  the  executor  at  common  law.  Therefore,  before  this  act,  if  a  tenant  in  fee 
made  a  lease,  or  tenant  for  life  with  a  leasing  i>ower  made  a  lease  in  con- 
formity to  it,  and  the  lessor  died  in  the  interral  between  two  periods  of  the 
rent  being  due,  t.  e.  at  any  time  before  midnight  of  the  rent  day,  the  whole 
rent  went  to  the  heir  or  remainderman,  and  there  could  be  no  apportion- 
ment in  favour  of  the  executor.  ( Wms.  Law  of  Executors,  540 ;  Norris  v. 
Harruon,  2  Madd.  268;  10  Rep.  127  b;  Duppa  v.  Ma^o,  1  Saund.  287;  1 
P.  Wms.  177 ;  2  Bl.  R.  1075 ;  4  T.  R.  173.) 
When  there  was  Rent  was  apportioned  where  a  man  seised  of  two  acres,  one  in  fee  and 
M  apportionment  mother  in  tail,  made  a  lease  for  life  or  years,  and  died,  and  the  issue  in  tail 
and  wiiea  dm.  ^yoided  the  lease.  (Co.  Litt  148  b.)  So  where  a  lease  of  lands  of  which 
the  lessor  was  seised  in  fee,  and  of  other  lands  of  which  he  was  tenant  for 
life,  with  a  power  of  leasing,  was  granted  at  a  certain  rent,  but  the  lease  was 
not  well  executed  according  to  the  power :  it  was  held,  that  the  lease  as  to 
the  lands  held  in  fee  was  good»  because  the  rent  might  be  apportioned. 
(Doe  V.  MeyUr,  2  Maule  &  S.  275.)  Where  a  tenant  for  life  with  a  leasing 
power  granted  leases  from  year  to  year,  some  by  parol,  some  in  writing,  but 
not  conformable  to  the  power,  on  his  death  before  the  expiration  of  the 
lease,  the  rents  were  apportioned.  {Clarkson  v.  Scarhor<mghj  1  Swanst.  354 ; 
Symont  v.  Symons,  6  Madd.  207;  Ex  parte  Smyth,  1  Swanst  337.)  It  has 
not  been  expressly  settled  whether  any  apportionment  will  take  place  in  the 
case  of  a  prior-existing  tenancy  from  year  to  year,  which  the  tenant  for  life 
claiming  under  the  original  lessor  permitted  to  continue  until  the  death  of 
the  former.  (4  Byth.  &  Jarm.  Prec.  357  ;  Woodfall's  L.  &  T.  by  HarriMn, 
305,  5th  ed.)  A  tenant  in  fee  demised  lands  from  year  to  year.  He  died, 
having  devised  the  lands  for  life.  The  devisee  for  life  received  rent,  but 
did  not  live  long  enough  to  have  a  right  to  determine  the  yearly  tenancy. 
It  was  held,  that  the  administrator  of  the  tenant  for  life  was  not  entitled  to 
an  apportionment  of  the  rent  under  the  stat.  11  Geo,  2,  c.  19,  s.  15.  {Bo^ 
theroyd  v.  Woolley,  5  Tyrw.  522 ;  1  Gale,  66.)  Where  a  lessee  under  a  lease 
which  determined  at  the  death  of  the  lessor,  but  was  not  within  the  stat.  1 1 
Geo.  2,  c.  19,  paid  over  the  whole  rent  for  the  current  quarter,  or  other  in- 
tegral period,  to  the  person  entitled  in  remainder,  such  person  would  have 
been  compelled  to  account  for  a  proportion  of  it  to  the  lessor's  represen- 
tatives, though  the  latter  had  no  remedy  against  the  tenant  for  its  recovery, 
on  the  principle  that  where  a  man  pays  money  from  equity  and  conscience, 
though  not  bound  at  law,  such  money  shall  be  divided  according  to  equity. 
{Paget  V.  Gee,  AmbL  198 ;  Hawkins  v.  Kelly,  8  Ves.  308.) 
Compositioii  for  And  on  the  same  principle,  a  composition  for  tithes,  received  after  the 
tithes.  death  of  the  incumbent  by  his  successor,  was  apportioned  with  reference  to 
the  respective  periods  of  enjoyment.  {Aynsley  v.  Wordsworth,  2  Ves.  &  B. 
831.)  Although  it  had  been  held  that  if  the  successor  continued  to  receive 
the  next  payment  after  the  death  of  his  predecessor,  the  former  would  only 
be  accountable  to  the  executors  of  the  latter  for  such  a  portion  as  the 
value  of  the  tithes,  if  paid  in  kind,  accruing  due  between  the  last  com- 
position received  by  the  late  incumbent  and  his  death  would  have  amounted 
to.  {Williams  v.  Powell,  10  East,  269.)  Where  a  rector  agreed  with  an 
occupier  of  land  for  a  certain  sum  of  money  in  lieu  of  tithes,  payable  yearly 
at  Michaelmas,  and  the  rector  died  about  a  month  before  Michaelmas,  it 
was  decreed,  that  the  agreement  having  been  determined  by  the  death  of 
the  rector,  the  successor  should  be  entitled  to  tithes  in  kind  from  such  death, 
and  the  executor  of  the  last  incumbent  to  a  proportion,  according  to  the 
agreement,  until  the  death  of  the  testator.  (Bunb.  294.)  A  rector,  who 
took  a  composition  for  his  tithes  every  Michaelmas,  died  in  January,  1841. 
The  new  rector  was  collated  in  the  following  April,  and,  before  harvest  time, 
he  employed  a  surveyor  to  value  the  tithes.  The  surveyor  furnished  him 
with  a  report,  stating  what  he  considered  ought  yearly  to  be  paid  by  each 
of  the  occupiers,  as  a  composition  in  lieu  of  tithes.  In  Aug^t,  the  new 
rector  required  the  respective  occupiers  to  pay  him,  as  a  compensation  for 
their  tithes,  the  amount  mentioned  by  the  surveyor.  The  occupiers  accord- 
ingly, in  November,  1841,  made  their  payments  according  to  the  surveyor's 
report,  for  the  whole  year,  from  Michaelmas,  1840,  to  Michaelmas^  1841. 
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It  was  held,  that  the  representative  of  the  late  rector  was  entitled  to  he  paid    4  4*  ^  ^U*  4, 
hy  the  new  rector  a  proportion,  according  to  the  time  which  elapsed  nrom       c.  22»  s,  1. 

Michaelmas,  1840,  to  the  late  rector's  death,  of  the  composition  which  ex-  

isted  in  the  late  rector's  lifetime.  It  seems  that  a  composition  for  tithes 
is  within  the  statutes  11  Geo.  2,  c.  19,  s.  15,  and  4  &  5  Will.  4,  c.  22. 
{Oldham  ▼.  Hubbard,  2  Y.  &  Coll.  N.  C.  209.) 

Though  rents  and  common  annuities  were  not  apportionable,  yet  in  equity  Annuities, 
the  maintenance  of  infants  was  always  apportioned  up  to  the  day  of  their 
deaths,  because  it  would  be  difiScult  for  them  to  find  credit  for  necessaries, 
if  the  pa3rment  depended  on  their  living  to  the  end  of  the  quarter.  (Hay 
y.  Palmer,  2  P.  Wms.  501 ;  Reynish  ▼.  Martin,  3  Atk.  330.)  An  annuity  was 
given  for  maintenance,  and  charged  upon  land  for  a  certain  time,  which 
ceased  before  the  time  of  the  year  at  which  the  annuity  was  payable: 
the  annuitant  was  held  entitled  to  an  apportioned  part  of  such  annuity 
for  the  time  between  the  last  payment  and  the  cessation  of  the  charge. 
(Sheppard  v.  Wilson,  4  Hare,  395.  See  Longmore  v.  Elcum,  2  Y.  &  Coll. 
C.  C.  363.)  And  upon  the  same  principle,  an  annuity  secured  by  bond 
for  the  separate  maintenance  of  a  feme  covert,  where  the  quarterly  pay- 
ments were  not  made  in  advance  by  way  of  maintenance  for  the  ensuing 
quarter,  but  payable  at  the  end  of  each  quarter,  was  apportioned  at  the 
death  of  the  wife.  (HoweU  v.  Harrforth,  Bl.  R.  1016.  See  16  d  B.  362, 
863.) 

An  annuity  given  by  will  to  a  married  lady,  living  with  and  maintained 
by  her  husband,  for  her  separate  use,  payable  half-yearly,  was  not  appor- 
tioned. (Anderson  v.  Dwyer,  1  Sch.  &  Lef.  301.)  The  interest  of  money 
secured  on  mortgage,  although  reserved  half-yearly,  is  considered  as  accru- 
ing from  day  to  day,  and  not  in  the  nature  of  rent ;  and  on  the  death  of  a 
person  entitled  to  the  interest  for  life,  what  is  due  from  the  last  day  of  pay- 
ment will  be  apportioned  between  his  executors  and  the  remainderman. 
(Edwards  v.  Countess  qf  Warwick,  2  P.  Wms.  151.)  But  interest  given  by  a 
will,  in  the  nature  of  an  annuity,  was  not  apportioned  in  favour  of  the  exe- 
cutor of  the  tenant  for  life.  (Franks  v.  Noble,  12  Yes.  484.)  Before  the 
passing  of  this  act,  if  a  testator  was  entitled  to  the  dividends  of  stock  in  the 
public  funds  for  his  life,  and  he  died  between  the  two  days  when  they  were 
due,  his  executors  could  not  claim  any  apportionment,  but  the  whole  half- 
year's  dividend  went  to  the  remainderman.  (Rashleigh  v.  Master,  3  Br.  C.  C. 
99;  Pearly  v.  Smith,  3  Atk.  260 ;  SherrardY.  Sherrard,  3  Atk.  502 ;  Wilson  v. 
Harman,  2  Yes.  672 ;  Amb.  279.)  In  the  case  of  money  directed  to  be  laid 
out  in  the  purchase  of  land  to  be  settled  on  a  person  for  life,  with  remainder 
over,  and  in  the  meantime  to  be  invested  in  government  securities,  the  per- 
sonal representatives  of  the  tenant  for  life,  who  died  before  the  half-yearly 
day  on  which  the  dividends  became  due,  were  not  entitled  to  any  appor- 
tionment, but  the  whole  went  to  the  person  in  remainder.  (Sherrard  v. 
Sherrard,  3  Atk.  502 ;  Pearly  v.  Smith,  Id,  280 ;  S,  C,  Ambl.  279.)  Thus, 
where  by  articles  money  was  to  be  laid  out  in  the  purchase  of  lands,  and  in 
the  meantime  to  be  invested  in  South  Sea  Annuities,  and  the  profits  to  go 
in  the  same  way  as  the  rent  of  the  land  would,  and  the  person  who  would 
have  been  tenant  for  life  of  the  land  died  in  the  middle  of  the  quarter :  it 
was  held,  that  the  dividends  on  those  annuities  being  made  payable  by  act 
of  parliament  on  certain  days,  like  rent,  were  not  to  be  apportioned,  being 
distinguishable  from  the  case  of  money  secured  by  mortgage,  which  may  be 
called  in  at  any  time.  (  Wilson  v.  Harman,  2  Yes.  sen.  672 ;  Amb.  279.  See 
Warden  v.  Jshbumer,  12  Jur.  784;  17  Law  J.,  Ch.  440.)  Where  an  annuity 
secured  upon  bond  payable  quarterly,  and  by  will  charged  on  real  estate  in 
aid  of  the  personal  estate,  had  been  ordered  to  be  paid  out  of  a  fund  in  court 
half-yearly,  at  Midsummer  and  Christmas;  the  annuitant  having  died  be- 
tween Lady-day  and  Midsummer,  her  representative  obtained  an  order  for 
payment  of  the  quarter  to  Lady-day.  (Webb  v.  Shqftesbury,  11  Yes.  361.) 
Upon  the  accounts  of  the  receiver  a  point  was  made,  whether  a  tenant  for 
life,  having  died  in  the  middle  of  the  year,  the  land  tax,  quit-rents,  and 
other  charges,  should  be  borne  entirely  by  the  estate  of  the  son,  the  infant 
remainderman  in  tail,  having  actually  become  due  after  the  death  of  the 
tenant  for  life,  or  whether  there  should  be  an  apportionment :  it  was  held, 
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that  howeTer  reasonable  it  might  be  to  make  a  statute  as  to  the  apportion- 
ment  of  taxes  between  the  tenant  for  life  and  the  remainderman,  the  stat. 
11  Geo.  2,  c.  19,  s.  15,  had  no  reference  to  the  case  giving  the  tenant  for 
life  the  benefit  only  as  against  the  tenant,  the  under  lessee.  (SMttom  ▼. 
Chaplin,  10  y 69,  66.) 

There  are  two  modes  of  apportioning  rent,  one  by  granting  the  reTersioD 
of  part  of  Uie  land  out  of  which  the  rent  issues ;  the  other  by  granting  part 
of  the  rent  to  one  person  and  part  to  another.  {BUts  v.  Collins j  1  D.  &  R. 
291 1  5  B.  &  Aid.  882.)  If  the  lessor  dispose  of  part  of  the  lands  in  rever- 
sion,  either  by  will  or  deed,  and  the  lessee  attorn  to  such  grantee,  the  rent 
is  apportionable,  but  the  lessee's  concurrence  to  the  apportionment  is 
necessary.  ( W$$t  ▼.  Laseellet,  Cro.  Eliz.  85 1 ;  13  Rep.  57  a.)  A  rent-charge 
may  be  divided  by  will,  or  by  deed  operating  under  the  statute  of  uses,  so  as 
to  render  the  tenant  liable  without  an  attornment  to  several  distresses  by  the 
devisees  or  cestui*  qvs  use.  And  it  seems  that  since  the  statute  4  Ann.  c.  16, 
s.  9,  a  rent-charge  may  be  so  divided  by  a  conveyance  of  any  kind.  (Rhis 
▼.  ffaUon,  6  Mees.  &  W.  225.  See  Colboms  v.  frright,  2  Lev.  289.)  Rent- 
service  may  be  devised  bv  will,  and  divided  from  the  reversion  so  as  to 
enable  a  devisee  of  part  of  the  rent  to  maintain  an  action  of  debt  (jfrds  ▼. 
Waikin,  Cro.  Eliz.  637,  651.)  As  to  the  apportionment  of  conditions  of 
entry  in  certain  cases,  see  22  &  28  Vict.  c.  35,  s.  8,  post. 

In  replevin  against  the  assignee  of  the  reversion  of  part  of  the  premises 
demised,  the  defendant  may  avow  at  common  law,  stating  the  facts  specially, 
and  leaving  the  apportionment  of  the  rent  to  be  made  by  the  jury ;  or  he 
may  avow  in  the  general  form  given  by  11  Geo.  2,  c.  19,  &.  22,  as  upon  a 
holding  at  a  certain  rent ;  and  if  he  avow  under  the  statute  for  the  entire 
rent,  or  with  a  deduction  from  the  entire  rent  greater  or  less  than  the  pro- 
portion properly  belonging  to  his  interest  in  the  reversion,  the  judge  at  Nisi 
Prius  may  direct  the  avowry  to  be  amended,  either  by  converting  it  into  an 
avowry  at  common  law,  or  leaving  it  as  an  avowry  under  the  statute  by  de- 
scribing the  rent  in  conformity  with  the  proportionate  value  of  the  respective 
particles  or  parts  into  which  the  reversion  has  been  divided.  It  seems  that 
the  judge  or  the  court,  substituted  by  consent  of  parties  for  the  judge  at  Nisi 
Prius,  may  make  such  amendment,  although  first  prayed  for  after  the  verdict 
is  delivered,  and  before  it  is  recorded ;  {Roberts  v.  Snellt  1  Mann.  Sc  G.  577 ;) 
that  assigrnee  of  part  of  the  reversion  may  distrain  as  well  as  an  assignee  of 
the  reversion  in  part  of  the  premises.  {Neale  v.  Mackenzie^  1  M.  &  W.  747f 
757 ;  Stevenson  v.  Lambord,  2  East,  575 ;  2  Inst  508  ;  Jacob  v.  Sirk,  2  M.  & 
Rob.  221.) 

If  part  of  the  land  out  of  which  the  rent-charge  issues  is  evicted  by  a  title 
paramount,  the  rent  will  be  apportioned ;  and  if  a  rent-service  is  chargeable 
on  land  which  descends  to  parceners,  and  they  make  partition,  and  one  is 
distrained  for  the  whole,  she  may  compel  the  others  to  contribution.  The 
same  doctrine  will  apply  to  co-feoffees  of  the  land,  or  of  different  parts  of 
the  land.  (Co.  Litt.  146,  148,  149;  Com.  Dig.  Suspension,  E.  G.;  2  Inst 
119;  Bac.  Abr.  Rent,  M.  1,  2;  Jverail  v.  Wade,  Lloyd  &  G.  temp.  Sugd. 
252.) 

If  the  lessee  be  evicted  from  part  of  the  land  by  title  paramount  to  the 
landlord,  the  rent  may  be  apportionably  diminished  accoriding  to  the  pro- 
portion of  the  land  evicted.  But  if  the  lease  be  bad  as  to  part  of  the  land 
by  the  act  qf  the  lessor,  he  will  not  be  entitled  to  an  apportioned  rent  in 
respect  of  so  much  of  the  land  as  is  well  demised. 

A  lessee  of  one  hundred  acres  of  land  accepted  the  lease  and  entered  upon 
the  land :  upon  his  entry  he  found  eight  acres  in  the  possession  of  a  pei^Km 
entitled  under  a  prior  lease  from  the  lessor,  and  that  person  kept  possession 
of  the  eight  acres  until  half  a  year's  rent  became  due,  and  excluded  the 
lessee  from  the  enjoyment  during  that  period,  the  lessee  continuing  in  pos- 
session of  the  remainder.  It  appeared  from  the  dates  of  and  averments  in 
the  pleadings,  that  the  prior  lease  was  for  a  term  extending  beyond  the 
duration  of  the  latter  lease.  It  was  held,  on  error  (reversing  the  judgment 
of  the  Court  of  Exchequer),  that  the  latter  demise  was  wholly  void  as  to  the 
eight  acres;  and  that  the  rent  was  not  apportionable;  and  that  the  lessor 
was  not  entitled  to  distrain  for  the  whole  rent  or  any  part  of  it    (Neale  v. 
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Mackenzie^  1  Mees.  &  W.  747 ;  2  Cr.  M.  &  R.  84.    See  Tomlinson  ▼.  Datf,  5    4^5  mu.  4, 
Moore,  55S ;  2  firod.  &  B.  681.)  c.  22,  «.  1. 


Periodical  Payments  which  are  to  be  apportionbD| 
AND  THE  Recovery  of  apportioned  Parts. 

2.  From  and  after  the  passing  of  this  act,  all  rents  service  AUxcnto.ammi. 
reserved  on  any  lease  by  a  tenant  in  fee  or  for  any  life*  interest,  *^'mS2tf  TOmin 
or  by  any  lease  granted  under  any  power  (and  which  leases  Sue'atflz^"*  ' 
shall  have  been  granted  after  the  passing  of  this  act),  and  all  JJJ^nJa  .***  **" 
rents  charge  and  other  rents,  annuities,  pensions,  dividends, 
moduses,  compositions,  and  all  other  payments  of  every  de- 
scription, in  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, made  payable  or  coming  due  at  fixed  periods  under  any 
instrument  that  shall  be  executed  afler  the  passing  of  this  act((;) 
(or  being  a  will  or  testamentary  instrument)  that  shall  come 
into  operation  after  the  passing  of  this  act,  shall  be  apportioned 
so  ana  in  such  manner  that  on  the  death  of  any  person  inte- 
rested in  any  such  rents,  annuities,  pensions,  dividenos,  moduses, 
compositions  or  other  payments  as  aforesaid,  or  in  the  estate, 
fund,  office  or  benefice  from  or  in  respect  of  which  the  same 
shall  be  issuing  or  derived,  or  on  the  determination  by  any 
other  means  whatsoever  of  the  interest  of  any  such  person,  he 
or  she,  and  his  or  her  executors,  administrators  or  assigns,  shall 
be  entitled  to  a  proportion  of  such  rents,  annuities,  pensions, 
dividends,  moduses,  compositions  and  other  payments,  accord- 
ing to  the  time  which  shall  have  elapsed  from  the  commence- 
ment or  last  period  of  payment  thereof  respectively  (as  the  case 
may  be),  including  the  day  of  the  death  of  such  person,  or  of  the 
determination  of  his  or  her  interest,  all  just  allowances  and  de-  subject  to  aujott 
ductions  in  respect  of  charges  on  such  rents,  annuities,  pensions,  <i«*"c**o'"' 
dividends,  moduses,  compositions  and  other  payments   beine 
made ;  and  that  every  such  person,  his  or  her  executors,  a(t  Remedies  for  ©b- 
ministrators  and  assigns,  shall  have  such  and  the  same  remedies  SonlSVMti?^'**" 
at  law  and  in  equity  for  recovering  such  apportioned  parts  of 
the  said  rents,  annuities,  pensions,  dividends,  moduses,  com- 
positions and  other  payments,  when  the  entire  portion  of  which 
such  apportioned  parts  shall  form  part  shall  become  due  and 
payable,  and  not  before  (d)y  as  he,  she  or  they  would  have  had 
for  recovering  and  obtaming  such  entire  rents,  annuities,  pen- 
sions, dividends,  moduses,  compositions  and  other  payments,  if 
entitled  thereto,  but  so  that  persons  liable  to  pay  rents  reserved 
by  any  lease  or  demise,  and  the  lands,  tenements  and  heredita- 
ments comprised  therein,  shall  not  be  resorted  to  for  such  appor- 
tioned parts  specifically  as  aforesaid,  but  the  entire  rents  of 
which  such  portions  shall  form  a  part  shall  be  received  and  re- 
covered by  the  person  or  persons  who  if  this  act  had  not  passed 
would  have  been  entitled  to  such  entire  rents ;  and  such  portions 
shall  be  recoverable  from  such  person  or  persons  by  the  parties 

*  Sic,  Bed  quaere  k»t. 
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*  *  oo^'o  **   entitled  to  the  same  under  this  act  in  any  action  or  suit  at  law 
^'^^**'^'   .  or  in  equity. 

Aet  doea  not  (c)  A  lunatic's  estates,  of  which  he  was  seised  in  fee,  were  let  by  paitil 

appljto  renu  not  agreement  from  year  to  year,  the  rents  payable  half-yearly  at  Lady-day  and 
writinf .    ^  Michaelmas.    The  lunatic  died  in  June  :  it  was  held,  that  the  proportion  of 

the  half-year's  rents  from  the  last  Lady-day  before  the  lunatic's  death  up 
to  the  day  of  his  death,  was  not  apportionable  under  this  statute.  Lord 
Coitenham,  C,  was  of  opinion  that  the  statute  does  not  apply  to  this  case. 
First,  it  enumerates  the  most  worthy  subject,  namely,  rents  service,  that  is, 
rents  reserved  under  leases ;  then  it  proceeds  to  give  an  enumeration  of 
▼arious  other  subjects,  concluding  witti  a  general  clause,  large  enough  to 
embrace  every  kind  of  payment  coming  due  at  fixed  periods;  and  it  requires 
that  they  should  be  under  an  instrument  executed  after  the  passing  of  die 
act.  But  there  was  no  intention  on  the  part  of  the  legislature  to  make  any 
distinction  between  the  several  matters  which  are  the  subject  of  the  enact- 
ment, as  to  whether  the  payments  should  or  should  not  be  under  an  instru- 
ment in  writing.  Even  in  the  case  of  the  least  wocthy  of  the  subject-matters 
which  the  section  enumerates,  it  was  intended  that  the  instrument  creating 
or  evidencing  the  payment  should  be  in  writing ;  and  i  fortiori,  that  was  so 
as  to  the  most  worthy,  the  only  question  being  as  to  the  time  at  which  the 
instrument  was  to  be  executed.  {Re  Markbtf,  4  M.  &  Cr.  484;  Z  Jur. 
767.) 

The  estate  of  a  devisee  for  life  is  not  entitled  as  against  him  in  remainder 
to  an  apportionment  of  rents  upon  parol  leases  from  year  to  year  created  by 
his  testator,  and  not  since  determined  by  himself  by  any  act  inier  mvot. 
{Cattley  v.  Arnold  and  Banki  v.  Arnold^  1  Johns.  &  H.  651 ;  5  Jur.,  N.  S. 
S61.)  A  tenant  from  year  to  year  has  a  lease  for  a  year  certain,  with  a 
growing  interest,  during  every  year  thereafter,  springing  out  of  the  original 
contract  and  parcel  of  it,  and  therefore  where  such  a  tenancy  has  been 
created  by  an  owner  in  fee  of  lands  who  devises  them  to  one  for  life  with 
remainders  over,  the  interest  of  the  tenant  from  year  to  year,  unless  termi- 
nated by  the  devisee  for  life  by  some  act  inter  vivos,  does  not  determine 
upon  the  decease  of  the  tenant  for  life ;  and  consequently  the  rent  then 
accruing  due  is  not  apportionable  under  sect.  1 5  of  the  11  Geo.  2,  c.  19.  Nor 
unless  reserved  by  an  instrument  in  writing  is  such  rent  apportionable  under 
this  act.    (lb,) 

Devise  in  trust  for  one  for  life,  remainder  for  his  first  and  other  sons  in 
tail,  remainder  for  testator's  own  right  heirs.  The  devisee  for  life  proved 
to  be  heir  at  law  of  the  testator,  and  died  intestate  and  without  leaving 
issue  :  it  was  held,  that  notwithstanding  the  interposition  of  an  estate  uU 
which  might  have  arisen  and  prevented  the  remainder  in  fee  from  vesting 
absolutely,  the  death  of  the  devisee  was  not  a  determination  of  his  interest 
within  the  meaning  of  this  act,  and  therefore  the  rents  were  not  apportion- 
able between  his  heir  and  his  personal  representative.  (Re  Clulow,  3  Kay 
&  J.  689;  26  Law  J.,  Chan.  513.)  Where  it  can  be  predicated  that  the 
interest  mentioned  in  the  2nd  section  has  been  determined,  the  rents  and 
other  payments  there  mentioned  shall  be  apportioned ;  but  where  this  can- 
not be  predicated,  the  contest  being  between  the  heir  and  the  executor,  the 
heir  shall  take  the  whole  and  there  shall  be  no  apportionment    {ib.} 

A.  by  will  directed  that,  for  twenty- one  years  next  after  his  death,  his 
trustees  should  receive  and  accumulate  the  rents  and  profits  of  his  real 
estate,  and  apply  them  towards  payment  of  his  debts  and  legacies,  and,  sub- 
ject to  that  term  he  gave  the  beneficial  interest  in  the  income  of  his  estate 
to  B.  for  life :  it  was  held,  under  this  act,  that  the  rent  which  fell  due  after 
the  expiration  of  the  twenty-one  years  must  be  apportioned  between  those 
beneficially  interested  in  the  accumulations  and  the  tenant  for  life,  who  was 
entitled  on  the  expiration  of  the  term.  (St,  Aubyn  v.  St,  Aubyn^  80  Law  J., 
Chan.  917 ;  9  W.  R.  922.)  A  portion  of  the  income  was  derived  from 
royalties,  payable  under  mining  sets  or  leases,  when  the  ore  should  be  ob- 
tained :  it  was  held,  that  the  rent  not  becoming  due  at  fixed  periods,  it  did 
not  come  within  this  acL    (/&.) 
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(d)  This  statute  only  applies  where  the  rent  still  remains,  hut  is  to  he   4  4  5  Will.  4, 
apportioned  between  two  parties ;  for  it  says,  that  the  person  who  has  the      c.  22,  t.  2. 
portion  of  the  rent  is  to  recover  the  same  **  when  the  entire  portion,  of  which  _;     7  T 

such  apportioned  parts  shall  form  part,  shall  become  due,  and  not  before  ;"  iJt  tppliSf**  * 
and  from  whom  is  he  to  recover  it  ?  from  the  person  who  has  received  the 
entire  rents,  so  that  **  the  person  liable  to  pay  the  rents  shall  be  resorted  to 
for  such  apportioned  parts."  The  act  cannot  apply  to  a  person  who  has 
chosen  to  come  in  and  determine  his  right  to  receive  rents.  {Olderthaw  v. 
Holt,  4  P.  &  Dav.  313,  per  Coleridge,  12  Ad.  &  Ell,  590.     See  post,  p.  5^7.) 

A.,  on  his  Other's  death,  became  tenant  in  tail  in  possession  of  estates, 
with  remainder  to  his  younger  brother  in  tail.  After  the  father's  death  a 
suit  was  instituted  on  behalf  of  A.  and  his  younger  brother  (both  of  whom 
were  infants),  and  a  receiver  of  the  rents  of  the  estates  was  appointed.  The 
younger  brother  was  made  a  party  to  that  suit,  as  being  entitled  to  a  portion 
out  of  the  esutes.  A.  died  under  twenty-one,  and  without  issue.  At  his 
death  the  estates  were  held,  as  they  had  been  ever  since  his  father's  death, 
by  yearly  tenants  under  parol  demises.  It  was  held,  that  A.*s  administratrix 
was  entitled  to  a  proportionate  part  of  the  rents  which  were  accruing  due  at 
his  death.    (Kevill  v.  Daviet,  \5  Sim.  466.) 

A  testator,  by  will  made  in  1836,  gave  freehold,  copyhold  and  leasehold 
estates  to  a  trustee  upon  trust  to  maintain  his  mansion-house,  and  pay  various 
expenses,  and  for  that  purpose  to  expend  annually  not  exceeding  600/.,  and 
permit  his  wife  to  reside  therein,  &c.;  and  after  some  other  deductions  to 
pay  five-eighth  parts  of  the  net  rents  of  his  estates  unto  his  wife /or  her  own 
use  during  her  life,  and  the  other  three-eighths  to  his  daughters.  The  wife 
received  her  portion  of  the  net  rents  up  to  Lady-day,  1847,  and  died  on 
24th  July,  1847.  The  personal  representatives  under  ber  will,  by  a  petition 
in  the  cause,  claimed  a  proportionate  part  of  the  rents  from  the  last  payment 
up  to  and  including  the  day  of  her  decease.  It  was  held,  that  the  tenant 
for  life  was  not  affected  by  the  payments  of  the  rents,  as  they  were  payable 
to  a  trustee ;  that  a  right  of  the  trustee  to  pay  arose  with  his  receipt ;  that 
the  right  of  the  wife  to  receive  accrued  under  the  will ;  that  there  was  no- 
thing to  prevent  the  payments  being  made  at  fixed  periods,  and  that  the 
personal  representatives  were  entitled  to  a  proportionate  part  of  the  rents 
up  to  and  including  the  day  of  the  wife's  death.  (Knight  v.  Boughton,  19 
Law  J.,  Cli.  66 ;  12  Beav.  312.  See  observations  on  this  case  in  Swam  v. 
Bookep,  4  Ir.  Law  R.,  N.  S.  582.) 

^  Certain  real  estates  were  settled  by  deeds,  dated  in  1828,  upon  A.  B.  for 
life,  with  remainder  over,  and  a  power  of  leasing  for  twenty- one  years  was 
given  to  the  tenant  for  life.  After  the  passing  of  this  act  A.  B.  exercised 
as  to  some  of  the  estates  his  power  of  leasing,  and  died  in  1849,  between 
two  quarterly  days  of  payment  of  rent :  it  was  held,  that  the  case  was  within 
the  act,  and  that  his  personal  representative  was  entitled  to  a  portion  of  the 
rent  which  accrued  between  the  last  day  of  payment  ^nd  his  death.  (Lock  v. 
De  Burgh,  15  Jur.  961  ;  20  Law  J.,  Ch.  2,  384;  4  De  O.  &  Sm.  470.)  See 
Fletcher  v.  Moore,  3  Jur.,  N.  S.  458,  where  Kindersley,  V.  C,  came  to  a  de< 
cision  opposed  to  that  case. 

Tenant  in  fee,  having  demised  by  parol  to  tenants  from  year  to  year,  de- 
vised the  estate  to  one  for  life,  with  remainders  over,  and  died.  The  devisee 
for  life  did  not  determine  the  tenancies  from  year  to  year,  and  died :  it  was 
held,  that  there  was  no  apportionment  of  the  rents  between  the  devisee  for 
life  and  the  first  remainderman.  A  tenancy  from  year  to  year,  created  b^  a 
tenant  in  fee,  is  not  determined  bv  the  death  of  a  tenant  for  life  claiming 
under  a  tenant  in  fee  the  original  lessor.  (Cattley  v.  Jmold,  5  Jur.,  N.  S. 
861.) 

This  act  applies  to  all  cases  where  either  the  lease  reserving  the  rent,  or 
the  instrument  creating  the  life  interest  in  it,  has  been  executed  since  the 
passing  of  the  statute.  Rent  reserved  by  a  lease  granted  after  the  act,  under 
a  power  in  a  settlement  executed  before  the  act,  was  held  to  be  apportionable 
between  the  executors  of  the  tenant  for  life  under  the  settlement  and  the 
remainderman.  (Plummer  v,  Whiteley,  1  Johns.  585;  5  Jur.,  N.  S.  1416; 
29  Law  J.,  Chan.  247.)  Wood,  V.  C,  said  he  considered  that  the  first 
branch  of  the  commencement  of  the  2nd  section  of  this  act  refers  to  two 
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4  4*  5  WUL  4,  dattes  of  subjects,  to  each  of  which  the  enacting  words  are  applicable ;  that 
e,  22,  t.  2.      in  &ct  the  section  must  be  read  thus :  in  the  first  place,  that  after  the  pass- 

Ing  of  the  act  all  rents  resenred  by  tenants  in  fee  or  for  life,  or  by  donees  of 

powers  of  leasing,  such  leases  being  granted  after  the  passing  of  the  act, 
shall  bek  apportioned ;  and  in  the  next  place,  that  all  other  rent- charges  and 
other  rents,  &c.,  made  payable  or  coming  due  at  fixed  periods  under  an  in- 
strument executed  after  the  passing  of  the  act,  shall  also  be  apportioned. 
According  to  this  construction,  the  former  p<Htion  of  the  section  provides  far 
interests  existing  at  the  passing  of  the  act,  whilst  the  latter  looks  to  and 
provides  for  the  ftiture.  Wood,  V.  C,  thought  that  this  u  a  rational  inter, 
pretation  of  the  statute,  and  although  open  to  the  objection  that  to  a  certain 
extent  it  renders  the  sUtute  ex  pott  facto  legislation,  he  thought  it  must  have 
been  the  ground  upon  which  Lock  v.  De  Burgh  (onto,  p.  645)  was  decided; 
be  therefore  followed  that  decision  in  deciding  the  present  case,  and  de- 
clared, that  the  rents  in  question  ought  to  be  apportioned.  (Phumaur  v. 
WIdtetey,  1  Johns.  585  ;  5  Jur.,  N.  S.  1416.) 

This  statute  requires,  in  order  to  exclude  apportionment,  either  an  ex- 
press direction  that  there  shall  be  none,  or  language  so  express  in  the  tenas 
of  the  gift  that  apportionment  is  clearly  impossible  consistently  with  it. 
Inference  from  the  whole  tenor  and  context  of  the  will  is  not  sufficient  to 
exclude  the  operation  of  the  statute.  (Tyrroll  v.  Clark^  2  Drew.  86.  See 
sect.  S,  fNw/,  p.  548.) 

A  testator  gave  an  annuity  to  A.  B.  for  life,  no  period  of  payment  being 
mentioned.  Under  the  decree  of  the  Court  of  Chancery  the  first  payment 
was  directed  to  be  made  at  the  expiration  of  one  year  after  the  testator's 
death.  The  annuitant  died  eight  days  before  the  end  of  the  year.  It  was 
held,  that  the  annuity  must  be  apportioned,  although  it  was  not  cootinued 
to  any  other  person  after  the  death  of  the  annuitant.  {Trimmtr  v.  Damkff, 
28  Law  J.,  Ch.  979.) 

This  statute  applies  to  cases  in  which  the  interest  of  the  person  interested 
in  such  rents  and  payments  is  terminated  by  his  death,  or  by  the  death  of 
another  person ;  but  does  not  apply  to  the  case  of  a  tenant  in  fee,  or  provide 
for  apportionment  of  rent  between  the  real  and  personal  representative  of 
such  person,  whose  interest  is  not  terminated  at  his  death.  {^Brommo  v. 
Jmyott,  8  Hare,  173 ;  18  Law  J.  (N.  S.)  Ch.  232.)  It  was  urged  against 
this  construction  of  the  set,  that  one  consequence  would  be,  that  where 
tenant  in  fee  simple  devised  to  one  as  tenant  for  life,  the  devisee  for  life 
would  take  the  entire  periodical  rent  due  at  the  first  day  of  payment  after 
the  commencement  of  his  estate,  and  his  proportionable  share  up  to  the  day 
of  the  determination  of  his  life  interest.  The  law  would  operate  in  his 
favour  both  at  the  beginning  and  the  end  of  his  life  estate.  fFigram^  V.  C, 
however,  thought  it  was  not  an  argument  of  any  great  force,  upon  the  con- 
struction  of  the  act,  which  did  not  affect  to  control  the  power  of  the  tenant 
in  fee  to  dispose  of  hi^  estate,  as  between  his  devisees  or  real  and  personal 
representatives,  as  he  may  think  proper.  (Browne  v.  Jmyott,  3  Hare,  178, 
see  p.  188.     See  Beer  v.  Beer,  21  Law  J.,  C.  P.  124 ;  16  Jur.  223.) 

A  life  estate  in  realty  was  created  by  a  deed  in  1787.  The  estate  was 
sold  and  invested  in  1821  in  consols.  The  tenant  for  life  died  on  Ae  9th 
December,  1841.  It  was  held,  tliat  her  executors  were  not  entitled  to  an 
apportionment  of  the  dividends  under  this  statute,  the  settlement  having 
been  made  before  this  act  (MieheU  v.  Michell,  4  Beav.  549.)  By  a  will 
dated  in  1795,  an  estate  was  devised  to  A.  for  life,  with  remainder  to  B. 
The  estate  was  purchased  by  a  railway  company,  and  the  purchase- money 
was  paid  into  court  and  invested.  Upon  the  death  of  A.  it  was  held,  that 
his  representatives  were  not  entitled  to  have  an  apportionment  of  the 
dividends  becoming  payable  ai^r  his  decease.  (Re  Longtoorth*$  estate,  23 
Law  J.,  Ch.  104.) 

The  salary  of  an  auditor  and  superintending  manager  of  an  estate,  hold- 
ing office  during  the  joint  lives  of  the  employer  and  himself,  is  not  appor- 
tionable  under  this  section.  (Loumdes  v.  Earl  of  Stanford  and  Warrimgtem, 
18  a  B.  425.) 

A  testator,  who  died  in  May,  1885,  directed  his  executors  to  apply  a 
competent  part  of  the  interest  of  a  fund  towards  the  maintenance  and  edti- 
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cation  of  the  tettmtor's  ton  during  his  minority,  tnd  to  accumulate  the  rest ;    4^5  Will  4, 
and,  after  attaining  twenty-one,  to  apply  a  moiety  of  the  dividends  for  his       e.  22,  t.  2. 

support  till  he  attained  twenty-five,  and  to  transfer  the  fund  at  twenty-five,  

with  a  gift  over  if  he  died  between  twenty-one  and  twenty.five.  The  son 
atuined  twenty-one  between  the  periods  of  payment  of  the  half-yearly  divi- 
dends. It  was  held,  that  there  should  be  no  apportionment,  and  that  he 
was  entitled  to  the  whole  half-yearly  dividends  received  after  he  came  of 
age.    (CampbeU  v.  Campbell,  7  Beav.  482.) 

A.,  in  1836,  let  certain  land  to  B.  under  a  building  agreement ;  the  rent 
was  to  commence  at  Christmas,  1888,  and  A.  was  to  have  a  right  of  re-entry 
in  case  of  non- performance  on  the  part  of  B.  A.  availed  himself  of  this  right 
of  re-entry,  and  brought  an  ejectment,  laying  the  demise  on  the  1st  January, 
1889.  In  September,  1888,  he  had  re-let  the  land  to  C.  at  a  rent  to  com. 
mence  in  1840,  which  was  equivalent  in  amount  to  that  provided  for  by  the 
first  agreement  In  an  action  by  A.  for  breaking  the  first  agreement,  it  was 
held,  first,  that  the  demise  in  the  ejectment  was  to  be  taken  as  the  date  of 
the  re-entry  by  A.,  and  that  he  was  not  entitled  to  that  portion  of  the  rent 
between  the  previous  Christmas  and  that  day,  under  the  provisions  of  this 
statute.  Second,  that  it  was  properly  left  to  the  jury,  as  a  mere  money  cal- 
culation, to  say  whether  A.  had  sustained  more  than  nominal  damages  by 
the  breaking  the  agreement.  {OUertkaw  v.  H^,  4  Per.  &  D.  807  ;  12  Ad. 
&  EIL  590;  see  Packer  v.  Oibbim,  1  Q.  B.  421.) 

It  has  been  doubted  whether  an  annuity  payable  on  certain  days,  as  half-  Rent-charges  and 
yearly  or  quarterly,  determinable  on  the  death  of  the  grantor,  would  come  annuittos. 
within  this  act,  which  enables  the  annuiunt  to  recover  the  apportioned 
parts,  "  when  the  entire  portions  qf  which  such  apportioned  parte  form  part  shall 
become  due  and  payable,'*  because  if  the  annuity  ceased  by  the  death  of  the 
grantor  on  any  other  day  than  that  appointed  for  payment,  the  entire  portion 
would  never  become  payable.  It  has,  therefore,  very  properly  been  reoom- 
mended  that  the  usual  apportionment  clause  in  the  grant  of  such  an  annuity 
should  be  retained.  (9  Jarman's  Preo.  578,  n.)  Lord  Campbell,  C.  J.,  ob- 
served, the  words  in  italics  contemplate  **  a  case  where  the  party  who  has  to 
pay  will  have  to  pay  for  the  whole  period  to  some  one,  and  not  a  case  where 
the  payment  entirely  ceases  with  the  determination  of  the  interest  of  the 
person  receiving  the  apportionment,  and  where  the  entire  portion  of  which 
this  forms  a  part  never  does  become  due  or  payable."  {Lowndes  v.  Earl  rf 
Stamford  and  Warrington,  18  a  B.  439.) 

King  William  the  Fourth,  by  indenture,  in  pursuance  of  the  stat  1  &  2 
Will.  4,  c.  11,  granted  to  trustees,  for  his  consort.  Queen  Adelaide,  an 
annuity  of  100,000^,  to  commence  on  the  decease  of  his  Mi^esty,  and 
**  continue,'*  *'  during  the  natural  life  of  her  Majesty,"  pa;^able  out  of  the 
consolidated  fund,  **  at  the  four  most  usual  days  of  payment  in  the  year  (that 
is  to  say),  the  31st  March,  80th  June,  30th  September  and  31st  of  December, 
by  even  and  equal  portions,  the  first  payment  thereof  to  be  made  at  such  of 
the  said  days  as  shall  first  and  next  happen  after  the  decease  of  his  Migesty  in 
case  her  Majesty  should  survive  him."  His  Migesty  died  on  the  20th  June, 
1837.  On  the  30th  of  June,  the  trustees  received  a  full  quarter's  payment 
of  2£,000i.  This  payment  was  made  after  consulting  the  law  officers  of  the 
crown,  who  advised  that  the  entire  sum  was  due,  and  her  Migesty  was 
informed  of  their  advice.  The  quarterly  payments  were  made  up  to  and  on 
80th  September,  1849.  Her  Mig^^y  ^^^  ^^  ^^^  December,  1849.  Her 
trustees  applied  for  a  proportionate  part  of  the  quarterly  payment,  which 
would  have  become  due  on  the  81st  December,  1849,  if  she  had  so  long 
lived.  It  was  held,  that  the  annuity  was  not  apportionable,  and  Lord  Cmnp- 
hell,  C.  J.,  observed,  "  Were  it  an  annuity  granted  in  similar  terms  between 
subject  and  subject,  we  conceive  there  can  be  no  doubt  upon  the  subject, 
and  there  certainly  would  have  been  no  apportionment  either  in  the  first 
quarter  or  the  last.*'  (Reg.  v.  Lords  rfthe  Treasury,  16  Q.  B.  357,  see  pp. 
862,  363.) 

Where  an  annuity  was  granted  to  A.,  during  the  joint  lives  of  B.  and  C, 
charged  upon  the  lands  of  Blackacre,  and  payable  by  two  equal  portions,  on 
the  1st  of  May  and  1st  of  November  in  each^year,  upon  trust  to  pay  the 
same  to  B.  during  the  joint  lives  of  B.  and  C,  and  then  to  C.  if  she  sur- 
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Tiyed :  it  wu  held,  that  C.  having  sunrived  B.  and  died  on  die  moroiog  of 
of  the  1st  May,  was  entitled  to  the  entire  sum  doe  upon  that  day.  (Rah^mm 
▼.  Robinam,  2  Ir.  Law  R.,  N.  S.  870.) 

A  tenant  for  life  granted  a  rent-charge,  chargeable  on  lands,  for  the  Hfe  of 
the  grantor,  provided  the  grantee  should  so  long  live,  with  a  power  of  dis- 
tress  and  a  covenant  for  fimher  assurance,  to  a  relative  as  a  suitable  dto- 
vision  for  her,  with  an  apportionment  clause  in  the  event  of  the  deftth  of  the 
grantee  between  two  days  of  payment  The  grantor  died  between  the  dajs 
of  payment,  leaving  the  grantee  surviving:  it  was  hdd,  first,  that,  inde- 
pendently of  this  act,  there  could  be  no  apportionment  (LeafkUw  v.  Frtmekp 
8  Ir.  Chanc.  Rep.  401.)  Secondly,  that  the  court  could  not  impiv  an  inten- 
tion  that  there  should  be  an  apportionment  on  the  death  of  nie  grantor, 
having  regard  to  the  express  apportionment  clause  on  the  death  of  the 
grantee  in  the  lifetime  of  the  grantor.  {lb,)  Annuities,  independently  of 
this  act,  are  not  apportionable,  unless  granted  for  the  maintenance  of  in- 
fants or  married  women  living  separate  from  their  husbands.    (76.) 

A.  covenanted,  on  his  marriage,  to  pay  an  annuity  to  his  wife  during  her 
life.  By  his  will  he  confirmed  the  annuity,  and  devised  his  residuary  real 
and  personal  estate  to  his  wife  for  life,  with  remainders  over :  it  was  held,  that 
the  payments  of  the  annuity  were  apportionable  between  the  value  of  the  life 
esute  and  the  value  of  the  reversion.    (  Yatet  v.  Yatett  6  Jur^  N.  S.  1023.) 

A  tesutor,  who  died  in  August,  1834,  after  directing  a  fund  to  be  formed, 
by  investing  the  rents  of  his  estates  in  the  purchase  of  bank  annuities, 
charged  it  with  the  payment  of  160/.  a-year  to  his  wife  during  her  Hfe :  it 
was  held,  that,  though  the  1 50/.  was  not  a  continuing  payment,  the  ezecuton 
of  the  wife,  who  outlived  the  testator  between  seven  and  eight  years,  were 
entitled  to  a  proportinate  part  of  the  150/.  a-year  for  the  interval  between 
the  death  of  the  wife  and  the  last  preceding  yearly  day  of  payment  The 
act  creates  an  apportionment ;  but  the  time  for  making  it  does  not  arrive 
until  another  dividend  becomes  due.    {Carter  v.  Toggart,  16  Sim.  447.) 

If  a  company  ia  so  constituted  that  its  dividends  are  to  be  declared,  and 
therefore  become  due  at  fixed  periods,  such  dividends  are  within  this  act.  It 
Is  otherwise  as  to  dividends  of  companies,  as,  for  instance,  railway  companies* 
ffovemed  by  the  Companies  Clauses  Act,  1845,  which  have  no  fixed  period 
for  declaring  a  dividend,  and  are  under  no  obligation  to  declare  a  dividend 
at  all.  When  a  dividend  is  apportionable,  it  is  with  reference  to  the  last 
payment,  not  to  the  period  during  which  Uie  profits  were  earned,  that  the 
proportions  are  to  be  calculated.  (At  MaxwtWt  Trutii,  9  Jur.,  N.  S. 
360.) 

Dividends  out  of  profits,  from  time  to  rime  declared  by  a  oommercial 
company,  are  apportionable  under  this  act  {Hartley  v.  AUim,  4  Jur.,  N.  S. 
600;  27  L.  J.,  Chanc.  621.)  But  a  single  sum  of  money,  to  be  divided 
among  the  shareholders,  is  not  so  apportionable.  {lb,)  For  the  purpose 
of  apportionment,  a  dividend  is  to  be  taken  as  payable  on  the  day  on  wbic^ 
it  was  actually  payable,  and  not  on  the  last  day  of  the  period  during  whidi 
it  was  earned,    (/ft.) 

A  testator  bequeathed  railway  debentures  to  trustees  to  pay  the  interest 
to  his  children  for  life,  and  afterwards  the  capital  to  go  to  his  grandchildren. 
He  died  in  February,  and  the  next  half>year*8  payment  of  dividcoid  upon 
the  debentures  was  received  in  July :  it  was  held,  that  the  debentures  being 
in  the  nature  of  mortgages,  upon  which  the  interest  accrued  ^  dU  in  dten, 
the  portion  of  the  half- year's  dividend  due  up  to  the  testator's  death  was  to 
be  considered  as  capital,  and  not  income,  as  between  the  tenanU  for  life  and 
remainderman.  {Re  Rogert,  1  Drew.  8c  Sm.  338 ;  6  Jur.,  N.  S.  1363 ;  30 
L.  J.,  Chanc.  153.) 


Aet  not  to  apply 
to  certain  casea. 


Exception. 

3.  Provided  always^  and  be  it  enacted,  that  the  proyisions 
herein  contained  shall  not  apply  to  any  case  in  which  it  shaU 
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be  expresslj  stipulated  that  no  apportionment  shall  take  place^   ^  4"  ^  ^^^^'  ^* 
or  to  annual  sums  made  payable  in  policies  of  assurance  of  any      ^  ^^»  *•  ^ 
description  (d), 

(d)  The  proTigioDt  of  this  act  are  extended  to  all  rent-charges  payable 
under  the  Tithe  Commutation  Act,  6  &  7  WilL  4,  c.  71,  s.  86. 

This  act  extends  to  Scotland.  (Fordyce  ▼.  Brydget,  1  H.  L.  Ca.  1 ;  11 
Jur.  167.)  A  Scotch  tenant  in  tail,  tliough  in  legal  contemplation  an  owner 
or  fiar,  ia  nevertheless  within  this  act  Lord  Cranworth,  C.,  had  no  doubt 
that  the  statute  applies  to  a  tenant  in  tail.  The  e? il  prior  to  this  statute 
was,  that  if  the  tenant  in  tail  died  indebted  and  the  rents  were  nearly  ac- 
cruing due,  all  those  accruing  rents  would  go  to  the  successor.  To  remedy 
that  evil  the  statute  was  pasMd.    (BaiUie  ▼.  iMskkart,  2  Macq.  H.  L.  268.) 

That  where  the  lease  or  tenancv  of  any  farm  or  lands  held  by  a  tenant  at  On  detarminstion 
rack-rent  shall  determine  by  the  death  or  cesser  of  the  estate  of  any  landlord  ^^]Sl!T  ^a^ 
entitled  for  his  life  or  for  any  other  uncertain  interest,  instead  of  claims  to  tmuirfbrUfe 
emblements,  the  tenant  shall  continue  to  hold  and  occupy  such  farm  or  lands  ao.,  Inttaad  of 
until  the  expiration  of  the  then  current  year  of  his  tenancy,  and  shall  then  embleioMts,  te* 
quit  upon  the  terms  of  his  lease  or  holding  in  the  same  manner  as  if  such  l^i,!j|JS^rf""*** 
lease  or  tenancy  were  then  determined  by  effluxion  of  time  or  other  lawful  |^  y^y^  n^ 
means  during  the  continuance  of  his  landlord's  estate ;  and  the  succeeding 
landlord  or  owner  shall  be  entitled  to  recover  and  receive  of  the  tenant,  in 
the  same  manner  as  his  predecessor  or  such  tenant's  lessor  could  have  done 
If  he  had  been  living  or  had  continued  the  landlord  or  lessor,  a  fair  propor- 
tion of  the  rent  for  the  period  which  may  have  elapsed  from  the  day  of  the 
death  or  cesser  of  the  esute  of  such  predecessor  or  lessor  to  the  time  of  the 
tenant  so  quitting ;  and  the  succeeding  landlord  or  owner  and  the  tenant 
respectively  shall,  as  between  themselves  and  as  against  each  other,  be 
entitled  to  all  the  benefits  and  advantages,  and  be  subject  to  the  terms,  con- 
ditions and  restrictions  to  which  the  preceding  landlord  or  lessor  and  such 
tenant  respectively  would  have  been  entitled  and  subject  in  case  the  lease 
or  tenancy  had  determined  in  manner  aforesaid,  at  the  expiration  of  such 
current  year :  provided  always,  that  no  notice  to  quit  shall  be  necessary  or 
required  by  or  from  either  party  to  determine  any  such  holding  and  occu- 
pation as  aforesaid.    (14  &  15  Vict,  c  25,  s.  1.) 


cux^ 
ftc 
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LOANS  ON  REAL  SECURITIES  IN  IRELAND. 

4  &  5  William  IV.  c.  29. 

An  Act  for  facilitating  the  Loan  of  Money  upon  Landed 
Securttiee  in  Ireland  (a).  [2oth  July,  1834.] 


Money  birectbbtobb  lent  on  Enqlish  Securities  mat 

BE  advanced  on  ReAL  SECURITIES  I/f  IRELAND. 

4  4>  5  mu.4f  Whereas  in  last  wilb  and  other  testamentary  dispositions,  and 
c.  29,  *.  1.  in  marriage  and  other  settlements  of  real  and  personal  property, 
"  and  in  other  deeds,  agreements  or  writings,  a  direction,  trust  or 
power  is  often  given,  created  or  reserv^  to  lay  out  or  invest 
mone^  at  interest  on  real  securities  in  England,  Wales  or  Great 
Britam,  or  to  sell  and  convert  into  money  real  or  leasehold  es* 
tates,  or  government  or  parliamentary  securities,  or  securities  of 
foreign  states  or  other  property,  and  to  lay  out  or  invest  the 
money  arising  from  such  sale  and  conversion  on  real  secu- 
rities: and  whereas  from  the  abundance  of  capital  in  Great 
Britain  the  interest  of  money  is  very  much  reduced,  and  the  in- 
terest to  be  procured  on  money  in  Ireland  is  much  higher  than 
the  interest  to  be  procured  on  monev  in  Great  Britain :  and 
whereas  manifest  improvement  has  taken  place  in  the  condition 
and  security  of  landed  property  in  Ireland,  which  it  is  desirable 
to  encourage  and  advance:  and  whereas  it  would  be  highly 
beneficial  to  both  Great  Britain  and  Ireland  if  the  loan  of 
Power  to  inid  mone^  on  landed  securities  in  Ireland  was  facilitated:  be  it 
IS^tiM  in  Ira-  therefore  enacted,  that  from  and  after  the  passing  of  this  act  it 
^Siiciaii£!fte'  ®^*'^  ^  lawful  for  any  person  or  persons  who,  under  or  by 
'  virtue  of  any  direction,  trust  or  power  already  given,  created  or 
reserved,  or  hereafter  to  be  given,  created  or  reserv^  as  afore- 
said, is  or  are  or  shall  be  authorized  or  directed  to  lend  money 
at  interest  on  real  securities  (b)  in  England,  Wales  or  Great 
Britain,  to  lend  the  same  or  any  part  thereof  at  interest  on  real 
securities  in  Ireland,  in  the  same  manner  in  all  respects  as  if 
such  investment  had  been  expressly  authorized  in  or  by  such 
direction,  trust  or  power  as  aforesaid ;  and  such  person  or  per- 
sons shall  not,  on  account  of  his  or  their  so  lending  money  on 
real  securities  in  Ireland,  be  considered  in  a  court  of  equity 
guilty  of  any  breach  of  trust,  or  held  accountable  further  or 
otherwise  than  if  the  money  had  been  laid  out  by  him  or  them 
on  real  securities  in  England^  Wales  or  Great  Britain. 


Digitized  by 


Google 


Payment  of  Money  lent  by  Trtutees,  ^c.  551 

(a)  This  act  enables  trustees  and  others  to  lend  money  on  real  securities    4  4*  6  WW,  4, 
in  Ireland  without  committing  a  breach  of  trust,  although  the  trust  or  power      c.  29,  s.  1 . 

authorizing  the  investment  only  directs  the  money  to  be  laid  out  on  real    ■ 

securities  in  England,  Wales  or  Great  Britain.  2sV***  °'***^ 

It  is  perhaps  hardly  necessary  to  observe,  that  securities  on  lands  in  Ire-  Re^jgtnttion 
land  must  be  registered  as  required  by  the  statutes  for  the  registration  of     "''*^'*" 
deeds  in  Ireland. 

(6)  Real  securities  mean  landed  securities,  that  is,  mortgages  or  other 
incumbrances  affecting  land.  (Attorney ^General  v.  Bowles,  3  Atk.  808 ;  see 
2  Ves.  sen.  44;  Ambl.  635.) 


Direction  of  Court  of  Equity  required  in  case  of 
Minors,  &o. 

2.  Provided  always,  and  be  it  further  enacted,  that  all  loans  PtotIm  for  losns 
of  money  on  real  securities  in  Ireland  under  this  act,  in  which  JJ.^LJto'S.'* 
any  minor  or  unborn  child  or  person  of  unsound  mind  is  or  may  n«t«d. 

be  interested,  shall  be  made  by  the  direction  and  under  the  au- 
thority of  the  Court  of  Chancery  or  Exchequer  in  England, 
such  direction  or  authority  being  obtained  in  any  cause  upon 
petition  in  a  summary  way. 

Payment  of  Money  lent  by  Trustees  or  Public  Bo- 
dies ON  Securities  in  Ireland  may  be  decreed  in 
English  Courts  of  Equity. 

3.  In  all  cases  of  trustees  or  public  bodies  lending  money  on  Loans  by  tnutoes 
real  securities  in  Ireland  under  the  authority  of  this  act,  it  shall  «  Public  bodtet. 
be  lawful  for  any  court  of  equity  in  England  to  make  all  such 

orders  and  decrees  for  enforcing  payment  of  the  principal  and 
interest  thereby  secured,  or  any  part  thereof,  as  if  the  said  lands 
and  hereditaments  were  situate  in  England  or  Wales ;  and  it 
shall  be  lawful  for  the  party  or  parties  obtaining  such  orders  or 
decrees  to  cause  a  copy  of  such  orders  or  decrees,  under  the  seal 
of  the  court  by  which  the  same  shall  have  been  made,  to  be 
exemplified,  and  certified  to  the  lord  chancellor,  lord  keeper  or 
lords  commissioners  of  the  great  seal  of  Ireland  for  the  time 
being,  or  to  the  barons  of  his  Majesty's  Court  of  Exchequer  in 
Ireland,  whereon  the  said  lord  chancellor,  lord  keeper  or  lords 
commissioners  for  the  custody  of  the  said  great  seal  of  Ireland, 
or  the  said  barons  of  the  said  Court  of  Exchequer  in  Ireland, 
shall  forthwith  cause  such  copy  of  such  order  or  decree,  when  it 
shall  be  presented  to  them  respectively  so  exemplified,  to  be 
enrolled,  either  in  the  rolls  of  tne  Court  of  Chancery  or  in  the 
said  Court  of  Exchequer,  as  the  case  may  be,  and  shall  cause 
all  such  process  to  issue  against  the  said  lands  and  heredita- 
ments comprised  in  the  said  securities,  and  the  party  or  parties 
against  whom  such  decrees  or  orders  shall  be  obtained,  and  his, 
her  or  their  real  and  personal  estate,  goods,  chattels  and  efiects, 
in  Ireland,  in  order  to  enforce  obedience  to  and  performance  of 
the  same,  in  such  manner  and  form,  and  with  such  force  and 
efiect^  as  if  the  cause  wherein  such  order  or  decree  shall  have 
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4  ^  ff  WitL  4,  been  made  bad  been  originally  cognizable  by  and  instituted  in 
c.  29,  s.  Z.  ^i^g  gj^j^  Courts  of  Chancery  or  Exchequer  in  Ireland ;  and  it 
shall  be  lawful  for  the  said  lord  chancellor,  lord  keeper  or  lords 
commissioners  of  the  great  seal  in  Ireland,  or  the  said  barons  of 
the  said  Court  of  Exchequer  in  Ireland,  to  make  such  order  or 
orders  in  respect  of  or  consequent  upon  such  process  against 
the  party  or  parties,  or  in  respect  of  the  said  lands,  or  the  real 
and  personal  estate,  p:ood8,  chattels  or  effects  of  the  said  party 
or  parties,  as  he  or  they  shall  from  time  to  time  think  fit,  or  for 
payment  of  all  or  any  of  the  monies  levied  or  received  by  virtue 
thereof  into  the  Bank  of  Ireland,  with  the  privity  of  the  ac- 
countant-general of  the  said  Courts  of  Chancery  and  Exchequer 
in  Irelana  respectively,  to  the  credit  or  for  tne  benefit  of  the 
party  or  parties  who  shall  have  obtained  such  order  or  decree, 
or  to  the  credit  of  the  cause  in  which  such  order  or  decree  shall 
have  been  made ;  and  the  governor  and  company  of  the  Bank  of 
Ireland  are  hereby  authorized  and  required  to  receive  and  hold 
all  such  monies  subject  to  the  orders  of  the  said  Court  of  Chan- 
cery in  Ireland :  provided  always,  that  no  such  monies  shall  be 
charged  with  or  subject  to  poundage  for  the  usher  of  the  said 
Court  of  Chancery  in  Ireland,  or  otherwise,  where  the  same 
shall  be  paid  out  by  order  of  the  said  last-mentioned  court: 
and  provided  alwa*ys,  that  no  security  for  costs  shall  be  required 
to  be  given  in  Ireland  by  any  party  or  parties  enforcing  in  man- 
ner aforesaid  the  execution  of  such  orders  or  decrees  of  any  court 
of  equity  in  England  as  hereinbefore  mentioned  (c). 

(e)  It  was  decided  that  the  concluding  part  of  the  Srd  section  must  be 
read  thus :  '*  in  any  cause,  or  upon  petition  in  a  summary  way,"  and  that 
the  proposed  securities  must  be  approved  of  by  the  master.  (£«  pari* 
French,  7  Sim.  510.) 

Under  this  statute  a  trust  to  invest  money  in  real  securities  in  En^and 
or  Wales,  or  Great  Britain,  will  authorize  an  investment  on  real  securities 
in  Ireland  also;  and  though  the  money  be  already  invested  in  Great  Britain, 
the  court  will,  on  the  application  of  the  tenant  for  life  of  the  fund,  direct  a 
reference  to  the  master  to  inquire  whether  it  will  be  for  the  benefit  of  all 
parties  interested,  that  that  investment  should  be  changed  for  one  at  a 
nigher  rate  of  interest  in  Ireland.  (Ex  parte  Lord  W.  Pawlett,  1  Phill.  C  C. 
570.)  An  order  of  reference,  under  this  act,  as  to  whether  it  would  be  foe 
the  benefit  of  the  pnrties  beneficially  interested  in  a  settled  fiind,  to  lend  it 
on  the  security  of  freehold  estates  in  Ireland,  might  be  made  ex  parte,  but 
the  court  would  not  confirm  the  master's  report,  finding  that  such  a  loan 
would  be  for  the  benefit  of  such  parties,  unless  they  all,  as  well  those 
entitled  in  remainder  as  those  entitled  for  life,  had  either  been  served  with 
the  petition  or  appeared  before  the  master.  (In  re  Kirkpatrick* »  TruU,  15 
Jur.941.) 

When  a  person  residing  out  of  the  jurisdiction  of  the  Court  of  Chancery 
in  Ireland  files  a  bill  there,  and  the  defendant  appears,  but  does  not  make 
any  application  to  the  court  for  time  to  answer,  it  is  an  order  of  course  to 
direct  the  plaintiff  to  give  security  for  costs,  but  the  application  for  time  is 
a  waiver  of  the  right  to  require  security.  {Stackpoie  v.  O'Cailagham,  I  Ball 
&  B.  566,  and  note.    See  Dan.  Ch.  Pr.  p.  29,  2nd  ed.) 
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4  ^  ff  mn.  4, 
Consent  to  be  obtained.  c.  29,  t.  4. 

4.  Provided  always,  and  be  it  enacted^  that  every  such  loan  consent  of  per- 
shall  be  made  with  the  consent  6f  the  person  or  persons,  if  any,  ^iJS!^^^  ** 
whose  consent  may  be  required  as  to  the  investment  of  such 
money  upon  real  securities  in  England,  Wales,  or  Oreat  Bri- 
tain, testified  in  the  manner  required  by  such  direction,  trust  or 
power  (</). 

(d)  The  nature  of  the  consent  will  depend  upon  the  tenns  of  the  trust  or 
power,  which  must  be  strictly  pursued.  Where  power  was  given  to  trustees 
with  the  consent  of  A.  under  her  hand,  attested  by  two  witnesses,  to  advance 
1,500/.  to  her  husband,  which  they  lent  without  the  consent  of  A.,  who,  by 
a  subsequent  instrument  under  her  hand,  attested  by  two  witnesses,  testified 
that  the  money  was  advanced  with  her  consent :  it  was  held,  on  a  bill  filed 
by  A.,  that  the  trustees  must  refund  the  1,600/.  with  costs,  for  the  actual 
advance  of  the  money  to  the  husband  created  a  pressiu-e  upon  the  judgment 
of  A.,  which  gave  to  her  subsequent  approbation  a  different  character  from 
the  free  consent  required  by  the  settlement  {BaUman  v.  Davis,  8  Madd. 
98.) 

Where  by  a  marriage  settlement  the  interest  of  a  trust  fund  was  limited 
to  a  wife  for  life  to  her  separate  use,  with  power  to  the  trustees  upon  her 
consent  in  writing  to  advance  the  trust  fund  to  her  husband,  upon  the 
security  of  his  bond  ;  if  the  trustees,  with  the  consent  of  the  wife,  advance 
the  fund  to  the  husband,  but  without  her  written  consent,  and  without  the 
husband's  bond,  and  if  the  trust  fund  be  lost  by  bis  subsequent  bankruptcy, 
the  trustees  are  not  entitled  to  be  indemnified  to  the  extent  of  the  wife's 
interest.  {Cocker  v.  QuayU,  1  Russ.  &  M.  685.  See  Cholmetey  v.  Paxton, 
6  Bing.  48.) 


Exception. 

5.  Provided,  also,  and  be  it  enacted,  that  the  provisions  of  this  To  what  c 
act  shall  not  apply  to  any  case  in  which  such  airection,  trust  or  •«*  »«•  *«  «*"d. 
power  as  aforesaid  doth  or  shall  or  may  contain  any  express  re- 
striction against  the  investment  of  such  money  as  aforesaid  on 
securities  m  Ireland  (e). 

(e)  As  the  investment  of  money  in  settlement  on  securities  in  Ireland 
may  put  parties  to  much  trouble  and  inconvenience,  in  the  absence  of  a 
contrary  intention,  it  will  be  proper  in  the  usual  trust  or  power  directing 
money  to  be  invested  '*in  the  parliamentary  stocks  or  public  funds  of  Great 
Britain,  or  upon  Government  or  real  securities  in  England  or  Wales,"  to 
add,  **  but  not  on  real  or  other  eeeurities  in  Irelandj"  or  words  to  that  effect 

A.  B.  being  entitled  under  the  will  of  her  husband  to  the  interest  of  a  When  court  re- 
sum  of  money  during  her  widowhood,  with  remainder  to  other  parties,  which  fwjoA  to  make 
sum  the  tirustees  named  in  the  will  were  to  be  at  liberty  to  invest  in  real  *"*" 
securities  in  England  and  Wales,  presented  her  petition  under  this  statute, 
to  have  the  money  invested  in  real  securities  in  Ireland  :  it  was  held,  that 
although  an  investment  in  Ireland  might  be  for  the  advantage  of  the  peti- 
tioner, on  account  of  getting  more  interest  for  it,  yet  that,  unless  it  appeared 
that  it  would  be  for  the  benefit  of  those  in  remainder,  the  court  would  not 
make  an  order  sanctioning  such  an  investment  (Stuart  v.  Stuart,  5  Jur.  3 ; 
3  Beav.  430.) 
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4  4^  5  mu,  4, 
c.  29,  i.  6.  Trustees  to  be  responsible  for  Title, 

Act  not  to  reiteve  g.  Provided  always,  and  be  it  further  enacted,  that  nothing 
iSth'tnistwf***^  contained  in  this  act  shall  relieve  or  be  construed  to  relieve  any 
power  ftom  re-      persou  or  Dcrsons  intrusted  or  clothed  with  such  direction,  trust 

sponslbilitT  M  to    *  *       «  .,  «  •um*.^        s.    ^-^i 

tiUe,  ftc.  or  power  as  aforesaid  from  any  responsimJity  as  to  title,  secunty 

or  otherwise,  either  at  law  or  in  ec^juity,  save  that  having  lent 
and  advanced  such  money  as  aforesaid  on  real  securities  in  Ire- 
land instead  of  having  invested  such  money  on  real  securities  in 
England,  Wales  or  (Jreat  Britain  (/). 

(/)  It  is  the  duty  of  a  trustee,  who  executes  a  power,  to  Aow  Aat  he 
has  complied  with  the  exigencies  required  by  it.  So  where  he  varies  the 
investment  of  the  trust  fund  the  burden  of  proof  lies  on  him  to  show  that  it 
is  a  fit  and  proper  investment.  {Norris  v.  Wright^  14  Bcav.  29L)  This 
act  only  relieves  a  trustee  from  any  liability  in  respect  of  an  investment 
in  Ireland  instead  of  England,  and  therefore,  where,  upon  petition  under 
this  act,  the  court  sanctioned  an  investment  which  was  made  without  proper 
evidence  of  value  and  without  the  consent  of  the  necessary  parties,  and 
there  was  a  loss,  the  trustees  were  held  liable  for  a  breach  of  trust  {ib.) 
Pending  a  suit  to  make  trustees  liable  for  the  improper  investment  of  trust 
monies  on  an  Irish  estate,  the  property  was  put  up  for  sale  under  the  En- 
cumbered Estates  Act,  and  an  order  was  made  giving  the  trustees  liberty  to 
buy,  which  they  did :  it  was  held,  that  the  order  did  not  relieve  the  trustees 
from  any  liability  in  the  cause,  although  it  was  not  expressed  to  be  made 
"without  prejudice.**    {lb.) 
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ENACTMENTS  RELATIVE  TO  JUDGMENTS 

AFFECTING  REAL  AND  PERSONAL 

PROPERTY, 

Contained  in  thb  1  &  2  Vict.  c.  110;  2  &  3  Vict.  c.  11 ; 
3  &  4  Vict.  c.  82 ;  18  &  19  Vict.  c.  15,  and  23  &  24  Vict. 
c.  38,  88.  1—5. 


1  &  2  Vict.  c.  110. 

An  Act  for  abolishing  Arrest  on  Mesne  Process  in  Civil  Ac* 
tionSf  except  in  certain  Cases;  for  extending  the  Remedies 
of  Creditors  against  the  Property  of  Debtws ;  and  for 
amending  the  Laws  for  the  Relief  of  Insolvent  Debtors  in 
England  (a).  [16th  August,  1838.] 


Of  the  Execution  of  Warrants  of  Attorney. 

9.  And  whereas  it  is  expedient  that  provision  should  be  made      \  ^2  Vict, 
for  giving  every  person  executing  a  warrant  of  attorney  to  con-      c,  WO,  8,9. 
fess  judgment  or  a  cognovit  actionem  due  information  of  the  warrants  of  attor- 
nature  and  effect  thereof;  be  it  enacted,  that  from  and  after  the  ney  and  cognovit 
time  appointed  for  the  commencement  of  this  act  [1  October,  SwuSStoSe 
1838],  no  warrant  of  attome;^  to  confess  judgment  in  any  per-  Sra*°  OT**beha5^ 
sonal  action,  or  cognovit  actionem  given  by  any  person,  shall  orui7^y! 
be  of  any  force  unless  there  shall  be  present  some  attorney  of 
one  of  the  superior  courts  on  behalf  of  such  person,  expressly 
named  by  him  and  attending  at  his  request,  to  inform  him  of  the 
nature  and  efiect  of  such  warrant  or  cognovit,  before  the  same 
is  executed ;  which  attorney  shall  subscribe  his  name  as  a  wit- 
ness to  the  due  execution  thereof,  and  thereby  declare  himself  to 
be  attorney  for  the  person  executing  the  same,  and  state  that 
he  subscribes  as  such  attorney  (Jb), 

(a)  It  is  to  be  observed,  that  the  Bankruptcy  Act,  1861,  s.  230,  Sche> 
dule  (G),  has  repealed  the  whole  of  the  stat  1  &  2  Vict  c  110,  except  sects.  1 
to  22,  both  inclusive. 

(6)  In  order  to  make  a  cognovit  valid,  its  execution  must  be  attested  by  By  whom  war- 
an  attorney  attending  on  behalf  of  the  defendant,  o/A^r  f^an  the  attorney  rant  of  attorney 
acting  for  the  plaintiff.     {Mmon  v.  KiddUy  6  Mees.  &  W.  618 ;  4  Jur.  89  ;  ^  »»•  attested. 
Riting  V.  Dolphin,  4  Jur.  193  ;  8  Dowl.  P.  C.  309.)     The  country  agent  of 
an  attorney  is  not  a  competent  witness  to  the  execution  of  a  cognovit^  though 
expressly  named  by  the  defendant     (Mason  v.  Riddle,  8  Dowl.  P.  C.  207.) 
A  warrant  of  attorney  is  not  vitiated  by  the  fact  that  the  name  of  the  attor- 
ney who  attests  on  behalf  of  the  defendant  was  first  suggested  by  the  plain- 
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]  1.  2  Viet.       ^^''  attorney,  if  he  wm  expressly  adopted  by  the  defendant  as  his  attorney 
c  110,  «.  9.       ^or  ^^^  purpose.  ( Taylor  t.  VickoiU,  6  Mees.  &  W.  91 ;  8  DowL  P.  C.  242 ; 

'. ■  4  Jur.  271.  See  Kemp  ▼.  Matthew,  8  Scott,  399;  Hale  ▼,  Dale,  8  Dowl.  P.  C. 

699;  4  Jur.  988;  Pease  v.  fFeUs,  8  Dowl.  P.  C.  626;  4  Jur.  679.)  But 
where  the  attorney  acting  for  the  defendant  is  named  by  the  plaintiflT,  the 
defendant  raust  have  a  full  opportunity  of  exercising  his  discreaon  as  to  tlw 
adoption,  otherwise  the  cognovit  will  be  bad.  {Barnes  v.  Pendrey,  8  DowL 
P.  C.  747.)  It  is  not  necessary  that  the  party  executing  a  cognovit  ^oaid 
first  name  the  attorney  to  attest  the  execution  thereof,  nor  is  it  necessary 
that  such  attorney  should  be  the  regular  attorney  of  the  party  giving  the 
eogmmt;  it  is  sufficient  if  he  be  merely  employed  for  the  occasion,  provided 
the  person  giving  the  cognovit  shall  ultimately  exercise  a  free  discretion  in 
the  adoption  of  him.    (Pease  v.  ffells,  8  DowL  P.  C.  626 ;  4  Jur.  679.) 

A  warrant  of  attorney  was  attested  by  an  attorney  introduced  by  the 
plaintiff;  and  who  had  on  one  former  occasion  acted  professionally  for  the 
plaintiff,  and  who  afterwards  acted  as  the  plaintiff's  attorney  in  entering 
up  judgment  and  issuing  execution  upon  the  warrant  of  attorney.    The 
court  set  it  aside.    {Cooper  v.  Grant,  12  C.  B.  154.)     In  such  a  case  the 
court  will  not  impose  on  the  defendant  the  terms  of  bringing  no  action. 
(/J.) 
Attorney  esaoet         An-attomey  in  those  cases  cannot  act  for  both  parties  ;  {Morley  ▼.  DtoMt, 
act  for  both  psr-     5  jy^,  246 ;)  as  where  the  attomejr  being  in  the  first  insUnce  the  attorney 
^'**  of  the  defendant  generally,  and  being  so  particularly  in  respect  of  a  warrant 

of  attorney  which  he  subscribes  for  him,  and  also  superadds,  in  reference  to 
this  instrument,  the  character  of  attorney  for  the  plaintiff,  such  attestatioa 
is  invalid.  (Rising  v.  Dolphin,  8  Dowl.  P.  C.  309  ;  4  Jur.  193.)  But  one 
attorney  may  act  for  each  of  three  defendants,  who  freely  recognize  the 
attorney  as  acting  for  each  of  them  respectively.  (Haigh  v.  Frosl,  7  DowL 
P.  C.  743. )  When  on  the  execution  of  a  warrant  of  attorney  there  was  but 
one  attorney  present,  who  had  previously  acted  for  the  plaintiff',  and  who 
on  that  occasion  made  out  his  bill  to  the  plaintiff,  but  aelivered  it  to  the 
defendant,  and  was  paid  by  htm :  it  was  neld,  that  he  was  not  such  an 
attorney  acting  on  belialf  of  the  defendant  as  required  by  this  statute.  {Sam^ 
derson  v.  Westley,  8  DowL  P.  C.  412 ;  6  Mees.  &  W.  98 ;  4  Jur.  942.)  An 
attestation  of  a  warrant  of  attorney  on  behalf  of  the  defendant,  by  an  attor- 
ney, who,  besides  practising  on  his  own  account,  was  acting  at  die  time  at 
derk  to  another  attorney,  and  the  latter  was  acting  as  attorney  botdi  for  the 
plaintiff  and  defendant  in  the  transaction,  was  held  insufficient  within  this 
act  (Durrani  v.  Blurtom,  9  Dowl.  P.  C.  1015 ;  5  Jur.  825.)  The  attorney 
who  subscribed  the  execution  of  a  warrant  of  attorney  for  the  defendants  was 
the  attorney  of  the  plaintiffii :  it  was  held,  that  though  the  defendants  were 
fully  aware  of  the  nature  of  die  instrument,  yet,  as  the  attorney  was  not 
wholly  uninterested,  this  was  not  a  sufficient  attestation  within  this  section. 
(Deverell  v.  Thring,  3  Jur.  1193.) 

A  warrant  of  attorney  to  confess  judgment,  as  a  security  for  advances, 
was  attested  in  due  form  by  an  attorney  acting  for  the  defendant,  and  as  hit 
attorney  and  at  his  request,  but  who  also  acted  in  the  transaction  for  the 
plaintiff.  The  defendant  was  informed  that  the  attorney  had  been  eonaulted 
by  the  plaintiff.  The  warrant  was  executed  on  6th  March,  1847,  judgment 
was  signed  on  19th  July,  1847,  and  a /./a.  shortly  after  issued  but  was  not 
executed.  The  plaintiff,  after  the  judgment  was  signed,  gave  fr^sh  credit 
to  the  defendant  in  the  way  of  his  trade.  On  28th  June,  1850,  a  levy  was 
made.  None  of  these  fiicts  were  concealed.  The  defendant  was  adjudged 
a  bankrupt  on  29th  July,  1850.  A  rule  to  set  aside  the  warrant  of  attorney 
and  all  subsequent  proceedings  was  obtained  in  Trinity  Term,  1851.  It 
was  held,  that  bv  this  section  the  attorney  acting  for  the  plaintiff  could  not 
act  as  attorney  for  the  defendant,  and  that  the  objection  being  made  must 
prevail ;  it  was  also  held,  that  the  circumstances  above  stated  did  not  pre- 
clude the  assigiiees  of  the  bankrupt  defendant  from  raising  the  objection. 
It  seems  questionable,  whether  lapse  of  time  after  execution  levied,  and 
other  circumstances  showing  that  the  plaintiff  was  knowingly  allowed  to 
alter  his  position  on  the  faith  of  the  judgment  thus  obtained,  may  preclude 
the  defendant  or  his  representatives  from  raising  the  objection.  (Hirai  ▼. 
Hannah,  H  Q.  B.  383.) 
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Wbcre  the  attorney,  who  attested  the  execution  of  a  warrant  of  attorney,       1^2  Viet, 
was  London  agent  to  the  plaintiff's  attorney  (who  mentioned  the  name  and       c,  1 10,  «.  9. 

address  in  town),  and  acted  as  such  in  filing  the  instrument,  and  made   

charges  against  the  country  attorney,  with  which  he  was  debited :  it  was 
held,  that  the  attorney  so  attesting  was  in  substance  the  plaintiff's  attorney, 
and  that  he  could  not,  therefore,  stand  in  that  independent  situation  which 
this  statute  requires.  (Pryor  t.  Swaine,  2  Dowl.  &  L.  37 ;  13  Law  J.,  N.  S., 
Q..B,  214  i  8  Jur.  423.  See  Moion  v.  Riddle,  5  Mees.  &  W.  613 ;  Pe<ue  r. 
WelU,  8  Dowl.  P.  C.  626  ;  WaUon  v.  Chandler,  1  C.  B.  306.)  If  a  warrant 
of  attorney  executed  abroad  be  intended  to  be  enforced  in  this  country  it 
must  be  attested  by  an  attorney  in  the  form  required  by  this  section.  (Dta^ 
▼.  Trevanion,  2  Dowl.  &  L.  743 ;  Law  J.  1846,  Q.  B.  138  ;  9  Jur.  402.) 

The  act  applies  to  a  cognovit  aciionem  in  an  action  of  ejectment  {Doe  d. 
Eeee  t.  Howell,  4  Jur.  1035  ;  Doe  d.  Kingston  v.  Kingston,  6  Jur.  105 ;  1 
Dowl.  P.  C,  N.  S.  263.)  The  act  does  not  apply  to  a  defendant  who  is 
himself  an  attorney.    (Chipp  t.  Harris,  6  Mees.  &  W.  430.) 

An  attestation  in  this  form,  *'  Witness  G.  £.  defendant's  attorney,  named  Formofattetta- 
by  biro,  and  attending  at  his  request,"  is  not  sufficient  without  the  attor-  tl<>n. 
ney's  proceeding  to  declare  that  he  subscribed  as  such  attorney.  (Poole  t. 
Hobbs,  8  Dowl  P.  C.  113;  Potter  v.  NichoUon,  8  Mees.  &  W.  294;  9  Dowl. 
P.  C.  808 ;  5  Jur.  511.)  A  warrant  of  attorney  to  confess  judgment  was 
attested  by  an  attorney  as  follows :  "  Signed  by  the  above-named  G.  C  P., 
in  the  presence  of  us,  of  whom  the  said  J.  U.  S.  is  the  attorney  expressly 
named  by  him,  and  acting  at  his  request,  and  by  whom  the  above  written 
warrant  of  attorney  was  read  over,  and  the  nature  and  effect  thereof  ex- 

Jlained,  to  the  said  G.  C.  P.,  before  the  execution  thereof  by  him."  **  Signed, 
.  H.  S.,  attorney,  Leeds,  J.  R."  It  was  held,  an  insufficient  attestation 
under  this  section,  for  want  of  a  statement  that  J.  H.  S.  subscribed  as  attor- 
ney for  G.  C.  P.  (Everard  v.  Poppleton,  5  Q.  B.  181.)  If  an  attesting  witness 
to  a  cognovit,  described  himself  as  an  '*  attorney  expressly  named  for  the 
defendant,  and  that  he  declares  and  subscribes  himself  as  such,"  this  is  a 
sufficient  attestation  under  this  section ;  and  it  is  not  necessary  to  state  in 
the  attestation  that  he  has  been  appointed  such  attorney  by  the  defendant. 
{Oliver  v.  Woodroffe,  3  Jur.  12.)  It  is  not  requisite  under  this  section,  that 
the  attorney  to  the  defendant,  in  the  attestation  of  a  cognovit,  should  state 
himself  to  be  an  attorney  named  by  the  defendant ;  it  u  sufficient  if  he  de- 
clares himself  to  be  an  attorney  for  the  defendant ;  nor  need  the  attorney  be 
originally  named  by  the  defendant ;  it  is  sufficient  if  the  latter  adopts  the 
attorney  named  by  the  plaintiff.  {Oliver  v.  Woodroffe,  7  Dowl.  P.  C.  166 ;  4 
Mees.  &  W.  660 ;  3  Jur.  69.)  And  if  the  nature  and  effect  of  the  instru- 
ment be  explained  to  the  defendant,  it  is  immaterial  that  it  has  not  been 
read  over  to  him.  (76.)  An  infant  cannot  bind  himself  by  a  cognovit. 
(/6.)  It  has  been  held  in  recent  cases,  that  the  attestation  need  not  follow 
the  precise  words  of  the  statute,  if  the  requisites  of  it  are  expressed  plainly. 
{Pope  V.  Kershaw,  2  C.  B.  198;  Lewis  v.  Lord  Kensington,  2  C.  B.  463 ;  3 
Dowl  &  L.  637 ;  Law  J.  1846,  C.  P.  100 ;  LindUy  v.  Girdler,  1  Dowl  &  L. 
699 ;  Law  J.  1844,  Q.  B.  53 ;  8  Jur.  61 ;  Lewis  v.  Tankerville,  2  C.  B.  463 ; 
Gay  y.  Hall,  5  Dowl  &  L.  622 ;  18  Law  J.,  Q.  B.  12 ;  Phillips  v.  Gibbs,  16 
Mees.  &  W.  209 ;  4  Dowl.  &  L.  275 ;  Law  J.  1847,  Exch.  48.)  The  attes- 
tation to  a  warrant  of  attorney,  under  this  section,  was  in  the  following 
form: — '* Signed,  sealed  and  delivered  by  the  said  H.  H.  (the  defendant), 
io  my  presence ;  and  I  declare  myself  to  be  attorney  for  the  said  U.  U.,  and 
that  I  subscribe  my  name  as  such  attorney.  (Signed)  G.  O.,  solicitor." 
It  was  held,  that  this  was  a  sufficient  compliance  with  the  terms  of  the 
sutute.  It  was  held,  also,  that  it  need  not  appear  on  the  face  of  the  attes- 
tation, in  express  words,  that  the  attorney  attesting  the  defendant's  signature 
attended  at  the  defendant's  request,  and  that  he  was  named  by  him.  {Gaif 
T.  HaU,  5  Dowl  &  L.  422;  2  C.  B.  322;  13  Law  J.  124;  18  Law  J.,  Q.  B. 
12.) 

The  attestation  to  a  warrant  of  attorney  must  contain  words  which  show 
with  certainty  that  the  subscribing  attorney  is  the  attorney  of  the  person 
executing  it,  and  that  he  attests  or  subscribes  the  execution  thereof  as  the 
attorney  of  such  person.    The  following  attestation  was  held  to  be  insuffl- 
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14-2  Viet,      cient:— "  WitneBied  by  me  as  the  attorney  of  the  said  W.  B^  attending  at 
c.  1 10,  «.  9.      the  execution  hereof  at  his  request  and  expressly  named  by  him."    {Hibbert 

V.  Burton,  10  Mees.  &  W.  678 ;  2  Dowl.  N.  S.  484.)    The  last  case  has  been 

recently  cited  as  establishing  the  rule,  that  if  this  section  of  the  act  is  not 
exactly  followed,  the  words  used  must  by  necessary  implication  show  that 
all  the  three  requisites  of  the  declaration  required  by  the  statute  have  been 
complied  with.  A  warrant  of  attorney  was  attested  as  follows: — '* Signed, 
sealed  and  delivered  in  the  presence  of  me,  H.  C,  who,  at  the  request  and 
in  the  presence  of  the  parties  executing  the  warrant  of  attorney,  have  set 
and  subscribed  my  name  as  the  attorney  on  their  behalf,  attesting  the  exe- 
cution hereof^  having  first  read  over  and  explained  to  them,  axid  each  of 
them,  the  nature  and  contents  thereof."  It  was  held  (with  the  dissent  of 
Erie,  J.),  that  the  attestation  was  invalid,  on  the  ground  that  the  witness  did 
not  by  necessary  implication  declare  himself  the  auomey  for  the  persons 
executing  the  warrant  of  attorney  as  required.  {Pocock  v.  Pickering,  21  Law 
J^Q.  B.  365;  18  Q.  B.  789.) 

It  is  not  necessary  that  the  defendant  should  actually  nominate  the 
attorney  attesting  a  warrant  of  attorney  on  his  behalf;  it  is  sufficient  if,  of 
his  own  free  will,  he  adopts  an  attorney  suggested  by  the  plaintifil  Nor  is 
it  necessary  that  the  attorney  should  be  cognizant  of  the  tacts  under  which 
the  warrant  of  attorney  is  given,  or  that  he  should  consult  with  the  defendant 
in  private  previous  to  signing ;  it  is  enough  if  the  attorney  be  there,  willing 
to  give  the  defendant  the  advice  if  he  asks  it ;  and  he  cannot  complun  after- 
wards that  his  interests  were  not  protected,  if  he  withhold  from  the  attorney 
the  necessary  information.  {Joel  v.  Dicker,  5  Dowl.  &  L.  1 ;  Law  J.  1847, 
Q.  B.S59:  liJur.589.) 
Application  to  set  An  application  to  set  aside  a  warrant  of  attorney,  on  the  grround  of  its  not 
aside  the  warrant,  having  been  duly  attested  in  compliance  with  the  statute,  can  only  be  made 
by  the  party  himself,  or  by  an  attorney  employed  and  authorized  by  him  for 
that  purpose.  {Leunt  v.  Lord  Tankerville,  11  Mees.  &  W.  109.)  A  judg- 
ment was  entered  up  on  a  warrant  of  attorney,  executed  by  principal  and 
sureties.  One  surety  being  arrested,  paid  the  debt,  and  recovered  a  propor- 
tional part  from  his  co-surety,  who  afterwards  discovered  that  the  warrant 
had  been  attested  by  a  person  not  qualified  to  act  as  an  attorney,  contrary  to 
this  section.  It  was  held,  that  the  co-surety  not  being  the  party  who  had 
paid  the  debt,  could  not  move  the  court  that  the  warrant  should  be  set  aside 
for  the  defective  attestation,  and  the  amount  of  his  contribution  repaid  him 
by  the  plaintiff;  and  a  rule  nisi,  obtained  by  the  co-surety  for  this  purpose, 
was  discharged  without  costs.  Patteton,  J.,  expressed  an  opinion,  that, 
under  this  section,  a  party  who  has  introduced  an  unqualified  person  as 
qualified,  to  attest  the  execution  of  a  warrant  of  attorney,  cannot  afterwards 
move  to  set  it  aside,  because  attested  by  such  person.  {Price  v.  Carter,  7 
Q.  B.  838.) 

A  defendant  may  apply  to  set  aside  a  warrant  of  attorney  and  judgment 
thereon,  on  the  ground  of  a  non-compliance  with  the  statute,  although  be 
has  become  a  bankrupt  since  the  execution  of  the  warrant.  {Taylor  v. 
NieholU,  6  Mees.  &  W.  91 ;  4  Jur.  271.)  Where  a  cognovit  had  been 
attested  on  behalf  of  the  defendant  by  an  attorney  who  accompanied  the 
plaintiff's  son  to  the  defendant's  residence,  and  who  subsequently  carried 
the  instrument  to  tbe  Queen's  Bench  office  to  be  filed,  and  there  subscribed 
his  name  upon  the  back  of  it,  as  the  plaintiff's  attorney's  agent,  the  court 
set  aside  the  instrument  under  the  9th  and  10th  sections.  {Rice  v,Linsteadt 
7  Dowl.  P.  C.  153 ;  6  Scott,  895.) 
Cases  not  withhi  A  consent  to  a  judge's  order  for  judgment  and  execution  is  not  widiia 
the  act.  this  section,  and  therefore  the  order  is  valid,  though  neither  the  defendant 

nor  his  attorney  attended  before  the  judge.  {Bray  v.  Manson,  8  Mees.  & 
W.668;  9  Dowl.  P.  C.  748.) 

A  writ  of  summons  having  been  issued,  but  not  served  on  the  defendant, 
he  signed  a  document  entitled  in  the  cause,  and  prepared  by  the  plaintiff^s 
attorney,  whereby  the  defendant  consented  to  a  judge's  order  for  the  pay- 
ment of  the  debt  and  costs,  with  liberty  for  the  plaintiff's  attorney  to  enter 
an  appearance  for  him,  and  sign  judgment  and  issue  execution  instanter. 
No  attorney  attended  on  behalf  of  the  defendant  when  this  consent  was  given. 
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A  judge's  order  was  afterwards  obtained  on  this  consent,  final  judgment      1  4*  2  Vict, 
signed,  and  execution   issued.     It  was  held,  on  motion  to  set  aside  the      c.  110, «.  9. 

judge's  order  and  subsequent  proceedings,  that  this  consent  did  not,  under  

this  section,  require  the  presence  of  an  attorney  for  the  defendant  at  its 
execution,  and  that  unless  fraud  were  shown,  the  court  would  not  interfere. 
(Thome  V.  Ntai,  2  Q.  B.  726;  2  Gale  &  D.  48.  See  Baker  v.  Flower,  8 
Mees.  &  W.  670.)  A  judge's  order  for  staying  proceedings  upon  payment 
of  debt  and  costs  on  a  given  day,  otherwise  judgment,  is  not  within  the  act. 
(Brocket  v.  Hodgson,  8  Scott,  N.  R.  223.  See  2  Archb.  Q.  B.  Pr.  890-'894, 
9th  ed.) 

10.  A  warrant  of  attorney  to  confess  judgment  or  cognovit  warrant,  frc,  not 
actionem^  not  executed  in  manner  aforesaid,  shall  not  be  ren-  Jj^^''**"^**** 
dered  valid  by  proof  that  tbe  person  executing  the  same  did  in 
fact  understand  the  nature  and  effect  thereof,  or  was  fully  in- 
formed of  the  same  (&). 

(6)  By  3  Geo.  4,  c.  39,  ss.  1,5,  warrants  of  attorney  in  personal  actions 
are  to  be  filed  within  twenty-one  days.  The  officer  of  the  court  is  to  keep  a 
book  containing  particulars  of  each  warrant  of  attorney  and  cognovit  In 
addition  to  the  book  directed  to  be  kept  by  3  Geo.  4,  &  39,  another  book  or 
index  shall  be  kept  of  names,  &c.,  of  persons  to  whom  warrants  of  attorney 
are  given,  which  shall  be  open  to  inspection.  (6  &  7  Vict.  c.  66.)  A 
judge's  order  obtained  by  consent  given  by  any  trader  defendant  is  to  be 
void,  unless  the  same,  or  a  copy  thereof,  be  filed  within  twenty  one  days, 
in  like  manner  as  warrants  of  attorney  and  cognovit  actionem.  (12  8c  13 
Vict  c  106, 8.  187.)  The  twenty-one  days  for  filing  a  warrant  of  attorney 
under  3  Geo.  4,  c.  39,  s.  1,  are  to  be  reckoned  exclusively  of  the  day  of  exe- 
cution; so  that  a  warrant  executed  on  9th  December,  and  filed  on  30th 
December,  is  in  time.  (Willianu  v.  Burgess,  12  Ad.  &  Ell.  635.)  The  3 
Geo.  4,  c  39,  s.  1,  is  extended  to  every  bill  of  sale  of  personal  chattels  made 
after  10th  July,  1854.     (17  &  18  Vict  c.  36,  s.  1.) 

'*No  judgment  shall  be  signed  upon  any  cognovit  or  any  warrant  of  Roles  of  court 
attorney,  without  such  cognovit  or  warrant  being  delivered  to  and  filed  by 
the  master,  who  is  hereby  ordered  to  file  the  same  in  the  order  in  which  it 
is  received. 

**  Leave  to  enter  up  judgment  on  a  warrant  of  attorney  above  one  and 
under  ten  years  old  is  to  be  obtained  by  order  of  a  judge,  made  ex  parte,  and 
if  ten  years  old  or  more  upon  a  summons  to  show  cause. 

"  Every  attorney  or  other  person  who  shall  prepare  any  warrant  of 
attorney  to  confess  judgment,  which  is  to  be  subject  to  any  defeasance, 
shall  cause  such  defeasance  to  be  written  on  the  same  paper  or  parchment 
on  which  the  warrant  is  written,  or  cause  a  memorandum  in  writing  to  be 
made  on  such  warrant  containing  the  substance  and  effect  of  such  de- 
feasance."    (Reg.  Gen.  Hil.  T.  1853.  25—27  ;  1  Ell.  &  Bl.  App.  vi.) 

*' All  written  consents  upon  which  orders  for  signing  judgments  are  ob-  Regulations  as  to 
tained  shall  be  preserved  in  the  chambers  of  the  respective  couru.     In  ^^^^'^^i^^^l 
actions  where  the  defendant  has  appeared  by  attorney  no  such  order  shall  *  8*"°8J"  8"*®°  • 
be  made,  unless  the  consent  of  the  defendant  be  given  by  his  attorney  or 
agent     Where  the  defendant  has  not  appeared,  or  has  appeared  in  person, 
DO  such  order  shall  be  made,  unless  the  defendant  attends  the  judge,  and 
gives  his  consent  in  person,  or  unless  his  written  consent  be  attested  by  an 
attorney  acting  on  his  behalf;  except  in  a  case  where  the  defendant  is  a 
barrister,  conveyancer,  special  pleader,  or  attorney.' *•    (Reg.  Gen.  Hil.  T. 
1853,  155—157;  1  Ell.  &  Bl.  App.  xxvi.) 


Writ  op  Elegit. 
11,  And  whereas  the  existing  law  is  defective  in  not  pro-  sheriffempowered 
Tiding  adequate  means  for  enabling  judgment  creditors  to  ob-  uon^onandaV" 
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tain  satisfaction  from  the  property  of  tbeir  debtors,  and  it  is 
expedient  to  give  judgment  creditors  more  effectual  remedies 
against  the  real  and  personal  estate  of  their  debtors  than  they 
possess  under  the  existing  law ;  be  it  therefore  further  enscted^ 
that  it  shall  be  lawful  for  the  sheriff  or  other  officer  to  whom 
any  writ  of  elegit,  or  any  precept  in  pursuance  thereof,  shall  be 
directed  at  the  suit  of  any  person  upon  any  judgment,  which  at 
the  time  appointed  for  the  commencement  of  this  act  shall  have 
been  recovered,  or  shall  be  thereafter  recovered  in  any  action  in 
any  of  her  Majesty's  snpei-ior  courts  at  Westminster,  to  take 
and  deliver  execution  unto  the  party  in  that  behalf  suing,  of  ail 
such  lands,  tenements,  rectories,  tithes,  rents  and  hereditaments, 
including  lands  and  hereditaments  of  copyhold  or  customaiy 
tenure,  as  the  person  against  whom  execution  is  so  sued,  or  any 
person  in  trust  for  him,  shall  have  been  seised  or  possessed  of  at 
the  time  of  Entering  up  the  said  judgment,  or  at  any  time  af^r> 
wards,  or  over  which  such  person  shall  at  the  time  of  entering 
up  such  judgment,  or  at  any  time  afterwards,  have  any  dis- 
posing power  (c),  which  he  might  without  the  assent  of  any 
other  person  exercise  for  his  own  benefit,  in  like  manner  as  the 
sheriff  or  other  officer  may  now  make  and  deliver  execution  of 
one  moiety  of  the  lands  and  tenements  of  any  person  against 
whom  a  writ  of  elegit  is  sued  out ;  which  lands,  tenemaits, 
rectories,  tithes,  rents  and  hereditaments,  by  force  and  virtue  of 
such  execution,  shall  accordingly  be  held  and  enjoyed  by  the 
party  to  whom  such  execution  shall  be  so  made  and  delivered, 
subject  to  such  account  in  the  court  out  of  which  such  exe- 
cution shall  have  been  sued  out  as  a  tenant  by  elegit  is  now 
subject  to  in  a  court  of  equity :  provided  always,  that  such 
party  suing  out  execution,  and  to  whom  any  copyhold  or  cus- 
tomary lands  shall  be  so  delivered  in  execution,  shall  be  liable 
and  is  hereby  required  to  make,  perform  and  render  to  the  lord 
of  the  manor  or  other  person  entitled  all  such  and  the  like  pay- 
ments and  services  as  the  person  against  whom  such  execution 
shall  be  issued  would  have  been  bound  to  make,  perform  and 
render,  in  case  such  execution  had  not  issued;  and  that  the 
party  so  suing  out  such  execution,  and  to  whom  any  such  copy- 
nold  or  customary  lands  shall  have  been  so  delivered  in  exe- 
cution, shall  be  entitled  to  hold  the  same  until  the  amount  of 
such  payments,  and  the  value  of  such  services,  as  well  as  the 
amount  of  the  judgment,  shall  have  been  levied  :  provided  also, 
that  as  against  purchasers,  mortgagees  or  creditors,  who  shall 
have  become  sucn  before  the  time  appointed  for  the  commence- 
ment of  this  act,  such  writ  of  elegit  shall  have  no  greater  or 
other  effect  than  a  writ  of  el^t  would  have  had  in  case  this  act 
had  not  passed  (d), 

(c)  See  Beaoan  ▼.  Lord  Oxford,  25  Law  J.,  Ch.  299,  poit. 

{d)  In  an  inquisition  on  an  elegit  taken  since  this  act,  it  is  not  neceenry 
to  set  out  the  land  by  metes  and  bounds ;  it  is  sufficient  to  describe  it  in 
such  a  manner  as  would  be  sufficient  to  identify  it  in  a  conTeyance.  {Dot 
d.  Roberts  v.  Parry,  18  Mees.  &  W.  856;  8  Jur.  968.) 

Where  a  party  dies  after  verdict,  and  before  judgment,  his  lands  are  bound 
in  the  hands  of  his  heir  by  a  judgment  entered  up  within  two  terms  alter 
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verdict  under  the  staL  17  Car.  2,  c.  8,  a.  1,  made  perpetual  by  1  Jac.  2,  c  17>      1  *  2  VieL 
8.  4.     (Saunderg  v.  M*Gowran,  12  Mees.  &  W.  221.)  c.  110,  #.  11. 

Where  the  lease  is  taken  in  execution  by  the  sheriff  the  term  remains  in  

the  orifj^inal  lessee  until  an  actual  assif^nment  by  the  sheriff  to  the  purchaser. 
(Playfair  v.  Musgrove,  14  Mees.  &  W.  239;  Giles  v.  Graver ,  9  Bing.  128; 
2  M.  Sc  Scott,  197.)  Where  a  sheriff  sells  a  term  taken  in  execution  under 
tijl./a.  to  the  execution  creditor,  but  executes  no  assignment  in  writing  of 
the  term,  the  estate  remains  in  the  debtor,  and  the  execution  creditor  has  no 
defence  to  an  ejectment  at  his  suit.  (Doe  d.  Hughes  ▼.  Jonetf  9  Mees.  &  W. 
S72.)  A  creditor  taking  out  execution  is  not  precluded  from  becoming  the 
purchaser  of  the  property  seized  under  it.  {Stratford  t.  Ttojfnttm,  Jacob, 
418.) 

A  sale  of  property  for  good  consideration  is  not,  either  at  common  law  or 
under  stat.  13  Eliz.  c.  5,  fraudulent  and  void,  merely  because  it  is  made  with 
the  intention  to  defeat  the  expected  execution  of  a  judgment  creditor. 
(WW  V.  Dixie,  7  Q.  B.  892.) 

This  act  has  extended  the  remedy  of  the  judgment  creditor  against  the  What  may  be 
whole,  instead  of  one  moiety  of  the  debtors'  lands,  including  copyholds,  J*^®"  ^  execu- 
which  were  not  subject  to  execution  under  the  old  law.  (See  ante,  pp. 
491,  492.)  By  the  old  law  leasehold  estates  were  not  bound  by  a  docketed 
judgment  till  delivery  of  a  writ  of  execution  to  the  sherifl^  and  by  this  sta- 
tute leaseholds  would  have  been  bound  in  the  same  manner  as  freeholds. 
By  the  2  &  3  Vict  c.  11,  s.  5  (see  post),  a  registered  judgment  shall  not 
bind  or  affect  any  lands,  •*  or  any  interest  therein,  further  or  otherwise, 
or  more  extensively  in  any  respect"  than  a  former  docketed  judgment 
would  have  done.  Leaseholds  are  not,  therefore,  now  affected  by  a  regis- 
tered judgment  any  further  than  they  were  formerly  affected  by  a  docketed 
judgment.  (See  Westhrook  v.  Blythe,  3  £11.  &  Bl.  737;  post^  pp.  567, 
668.) 

By  the  old  law,  if  an  estate  tail  were  extended,  the  issue  might  avoid  it 
after  the  death  of  the  tenant  in  tail.  (Jshimmham  v.  Lord  St.  John,  Cro. 
Jac.  85;  Gilb.on  Executions,  106.)  As  tenants  in  tail,  where  there  is  no 
protector,  have  a  disposing  power,  without  the  assent  of  any  other  person,  it 
IS  conceived  that  in  such  a  case  the  issue  will  be  bound  by  judgments  en- 
tered up  against  the  tenant  in  tail  The  13th  section  expressly  declares, 
that  a  judgment  shall  be  binding  as  against  the  issue  of  the  body  and  other 
persons  whom,  without  the  assent  of  any  other  person,  the  debtor  might 
have  barred.  Trust  estates  are  liable  to  execution  under  the  11th  section 
of  the  act,  which  extends  to  lands  and  herediuments,  of  which  the  debtor, 
or  any  person  in  trust  for  him,  shall  have  been  seised  at  the  time  when  the 
execution  issued.  After  verdict  and  before  jud^ent  had  been  entered  up, 
the  defendant  sold  his  leasehold  by  auction :  it  was  held,  that  under  this 
statute  the  plaintiff  could  not  levy  execution  on  the  purchase-money. 
(Broum  v.  Parrott,  4  Beav.  585.)  In  Causton  v.  Machlew  (2  Sim.  242),  a 
person  who  was  possessed  of  a  term  for  years  in  a  house,  had  allowed  judg. 
ments  to  be  entered  up  against  him.  The  term  having  been  sold,  the  pur- 
chaser objected  to  the  title,  on  the  ground  that  continuances  might  have 
been  entered,  and  there  might  by  possibility  be  writs  in  the  hands  of  the 
sheriff,  but  the  objection  was  overruled.  (See  Williams  v.  Cradock,  4  Sim. 
813.) 

Where  a  trustee  conveyed  land  before  execution  sued,  though  he  was 
seised  in  trust  for  the  defendant  at  the  time  of  the  judgment,  the  lands  could 
not  be  taken  in  execution.  {Hunt  v.  Coles,  1  Com.  226;  see  Steele  y.Phil. 
lips,  Beatty,  193 :  Hickson  v.  Aylward,  3  MoUoy,  25.)  It  was  decided,  that 
a  trust  created  bv  a  defendant  in  favour  of  himself  and  another  person  is 
not  a  trust  within  the  29  Car.  2,  c.  3,  s.  10,  that  clause  being  confined  to 
cases  where  the  trustees  are  seised  or  possessed  in  trust  for  a  defendant 
alone,  and  not  jointly  with  another  person,  the  trust  within  that  statute 
being  one  of  a  clear  and  simple  nature  for  the  benefit  of  the  debtor.  {Doe 
d.  Hull  V.  Greenhill,  4  B.  &  Aid.  684.)  Soon  after  the  passing  of  this  sta- 
tute,  a  doubt  was  raised  whether,  under  the  14th  section,  stock  could  be 
charged  in  which  the  debtor  had  only  a  partial  interest ;  and  whether  the 
construction  of  its  terms  must  not  be  governed  by  that  put  on  similar  ex- 
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1^2  Viet,      pressiont  in  the  Sutute  of  Fraudf  (see  Doe  d.  Hull  ▼.  Greenkillt  4  B.  &  Aid. 
c.  110,  «.  11.     684),  so  as  to  be  held  to  apply  onljr  to  simple  trusts  for  the  debtor  alone, 

and  not  to  trusts  where  the  stock  is  standing  in  the  name  of  a  trustee  for 

several  persons  having  partial  interests.  But  this  doubt  is  removed  by  stat. 
8  &  4  Vict  c.  82,  which  extends  the  provisions  of  the  14th  section  of  this 
act,  "  to  the  interut  of  any  judgment  debtor,  whether  in  possession,  re- 
roainder  or  reversion,  and  whether  vested  or  contingent,  as  well  in  any 
stocks,  funds  or  shares,  as  also  in  the  dividends,  interest  or  annual  produce 
of  such  stocks,"  &c.  The  sUt.  S  8c  4  Vict.  c.  82,  has  also  removed  another 
doubt,  whether  the  power  of  a  judge  to  make  a  chaiging  order  applied  to 
the  case  of  stock  sunding  in  the  name  of  the  accountant-genenu  of  the 
Court  of  Chancery,  by  declaring  that  it  shall  be  lawful  for  a  judge  of  any  of 
the  superior  courts  of  law  to  make  such  order  as  to  stock,  &c  standing  in 
the  name  of  the  accountant-general  of  the  Court  of  Chancery,  or  the  inte- 
rest or  dividends  thereof,  in  the  same  way  as  if  the  same  were  standing  in 
the  name  of  a  trustee  for  the  judgment  debtor.  But  the  order  in  such  a  case 
shall  not  operate  to  prevent  a  transfer  or  payment  of  the  dividends  by  the 
direction  of  the  Court  of  Chancery. 

When  the  goods  of  a  defendant,  who  alleges  that  he  holds  them  soldy  as 
trustee,  are  taken  in  execution,  the  defendant,  in  his  character  of  trustee, 
may  in  general  dispute  the  seizure :  and  the  sheriff  in  such  case  is  entitled 
to  the  benefit  of  an  interpleader  rule  under  sect.  6  of  stat.  1  8r  2  Will.  4,  c  58. 
But  it  was  questioned  whether  this  would  be  so  if  the  defendant  haid  pos- 
sessed the  goods  for  a  long  time  under  circumstances  inconsistent  with  the 
trust.    {Fenwiek  v.  Lajfcodt,  2  Q.  B.  108.) 

Lands,  of  which  a  man  is  seised  in  right  of  his  wife,  are  liable  to  exe- 
cution.   (Dalt.  Sher.  186;  Coote  on  Mortgages,  67.)     Personal  chattels 
bequeathed  to  a  single  woman  for  her  separate  use,  but  without  the  inter- 
vention of  any  trustee,  cannot  be  seized  in  execution  by  a  judgment  cre- 
ditor of  an  after-taken  husband.    ( Newlamdt  ▼.  Palter,  4  My.  &  Cr.  408.) 
Where  rent  became  due  after  the  delivery  of  a  writ  of  elegit  to  the  sheriff, 
but  before  the  inquisition  was  taken  thereon,  it  was  held,  that  the  execution 
creditor  was  not  entitled  to  the  rent.    (Sharp  v.  Key^  8  Mees.  &  W.  379 ;  9 
DowLP.  C.770.) 
Further  pravIsloB       It  is  to  be  observed  that  by  the  5th  section  of  2  &  8  Vict.  c.  11,  as  against 
in  favour  of  pur-    purchasers  and  mortgagees,  without  notice  of  any  judgment,  ftc^  none  of  such 
chMers,  without    judgments,  8fc.  shall  bind  or  affect  any  lands,  &c.,  or  any  interest  therein, 
notice,    e.  further  or  otherwise,  or  more  extensively,  although  duly  registered,  than  a 

judgment  of  one  of  such  superior  courts  would  have  bound  such  purdiaser 
or  mortgagee  before  this  statute.  But  nothing  in  either  of  the  same  acta 
shall  affect  any  judgment  as  between  the  parties  thereto,  or  their  represen- 
tatives, or  those  claiming  as  volunteers  under  them. 
Bhorilf's  pound-  The  stat.  3  Geo.  1,  c.  15,  s.  16,  which,  for  ascertaining  the  fees  for  exe- 
age.  cuting  of  writs  of  elegit,  so  far  as  they  affect  real  estate,  enacts,  that  Ae 

poundage  to  be  taken  by  sheriffii  **  by  reason  or  colour  of  their  office,"  or 
**  by  reason  or  colour  of  their  executing  of  any  writ  or  writs  of  habere  faeioM 
potseeeionem  amt  eeitinamt**  shall  not  exceed  a  certain  proportion  of  ^e  yearly 
value  of  any  lands  *'  whereof  possession  or  seisin  shall  be  by  them  or  any  of 
them  ffiven,"  applies  to  the  execution  of  writs  of  elegit,  though  not  exprosly 
named  in  the  enacting  part ;  and  the  sheriff  taking  more  than  the  limited 

Soundage  for  such  execution  is  liable  to  the  pendties  imposed  by  stats.  8 
feo.  1,  c.  25,  s.  5,  and  29  Eliz.  c.  4,  s.  1.  (Naeh  v.  Allen,  4  Q.  B.  784.) 
The  stat.  29  Eliz.  c  4,  against  extortion  by  sheriflb,  is  not  repealed  by  1 
Vict.  c.  55,  but  the  only  effect  of  the  latter  statute  is  to  exempt  from  the 
penalties  of  the  former  statute  the  cases  in  which  the  sheriff  shall  take  no 
larg^  fees  than  shall  be  allowed  by  the  order  of  the  judges.  (PiUnngton  ▼. 
Cooke,  16  Mees.  &  W.  615.)  In  an  action  of  debt  by  a  sheriff  affsiost  sn 
execution  creditor  for  poundage,  the  defendant  claimed  to  set  off  the  ex- 
penses, which  he  had  paid,  of  a  bill  of  sale  and  appraisement,  preparatory  to 
an  assignment  in  trust  for  the  creditors  of  the  party  whose  goods  were  seized : 
it  was  held,  that,  without  further  evidence  on  the  defendant's  part,  the 
payment  in  respect  of  such  a  sale  could  not  be  considered  as  maoe  fair  the 
sheriff,  and  could  not  be  set  off.  {MarehaU  v.  Hieks,  10  Q.  B.  15.  See  Wat- 
son's Sheriff,  805—816, 2nd  ed.,  as  to  writ  of  elegit) 
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1  ^  2  rtci. 
Writ  op  Fieri  Facias.  c  ho,  «.  12. 


12.  By  virtue  of  any  writ  of  fieri  facias  to  be  sued  out  of  any  sheriff  em- 
superior  or  inferior  court,  afler  the  time  appointed  for  the  com-  ^"onejNtlSik*^ 
mencement  of  this  act,  or  any  precept  in  pursuance  thereof,  the  notce,  krc,  and 
sheriff  or  other  officer,  having  the  execution  thereof,  may  and  bank^nSS? to  "^ 
shall  seize  and  take  any  money  or  bank  notes  (whether  of  the  execution  cw- 
govemor  and  company  of  the  Bank  of  England,  or  of  any  ?of  rao*iS?t*J^"* 
other  bank  or  bankers),  and  any  cheques,  bills  of  exchange,  ^^  ^^^^"'3  °' 
promissory  notes,  bonds,  specialties  or  other  securities  for  money  o^^ocumies. 
Delonging  to  the  person  against  whose  effects  such  writ  of  fieri 
facias  shall  be  sued  out ;  and  may  and  shall  pay  or  deliver  to 
the  partv  suing  out  such  execution,  any  money  or  bank  notes, 
which  shall  be  so  seized,  or  a  sufficient  part  thereof;  and  may 
and  shall  hold  any  such  cheques,  bills  of  exchange,  promissory 
notes,  bonds,  specialties  or  otner  securities  for  money,  as  a  secu- 
rity or  securities  for  the  amount  by  such  writ  of  fieri  facias 
directed  to  be  levied,  or  so  much  thereof  as  shall  not  have  been 
otherwise  levied  and  raised ;  and  may  sue  in  the  name  of  such 
sheriff  or  other  officer  for  the  recovery  of  the  sum  or  sums 
secured  thereby,  if  and  when  the  time  of  payment  thereof  shall 
have  arrived,  and  that  the  payment  to  such  sheriff  or  other 
officer,  by  the  party  liable  on  any  such  cheque,  bill  of  exchange, 
promissory  note,  bond,  special tv  or  other  security,  with  or 
without  suit,  or  the  recovery  and  levying  execution  against  the 
party  so  liable,  shall  discharge  him  to  the  extent  of  such  pay- 
ment, or  of  such  recovery  and  levy  in  execution,  as  the  case 
may  be,  from  his  liability  on  any  such  cheque,  bill  of  exchange, 
promissory  note,  bond,  specialty  or  other  security ;  and  such 
sheriff  or  other  officer  may  and  shall  pay  over  to  the  party 
suing  out  such  writ  the  money  so  to  be  recovered,  or  such  part 
thereof  as  shall  be  sufficient  to  discharge  the  amount  by  such 
writ  directed  to  be  levied;    and  if,  after  satisfaction  of  the 
amount  so  to  be  levied,  together  with  sheriff's  poundage  and 
expenses,  any  surplus  shall  remain  in  the  hands  of  such  sheriff 
or  other  officer,  the  same  shall  be  paid  to  the  party  against 
whom  such  writ  shall  be  so  issued  (a  ) ;  providea  that  no  such  J'^^^'f®  ■■  *°  *"- 
sheriff  or  other  officer  shall  be  bound  to  sue  any  party  liable  ghSff!^  ^ 
upon  any  such  cheque,  bill  of  exchange,  promissory  note,  bond, 
specialty  or  other  security,  unless  the  party  suing  out  such  exe- 
cution snail  enter  into  a  bond,  with  two  sufficient  sureties,  for 
indemnifyine  him  from  all  costs  and  expenses  to  be  incurred  in 
the  prosecution  of  such  action,  or  to  which  he  may  become 
liable  in  consequence  thereof,  the  expense  of  such  bond  to  be 
deducted  out  or  any  money  to  be  recovered  in  such  action. 

(d)  Where  the  sheriff  has  seized  goods  under  a  /./a.  and  holds  a  balance  What  cannot  be 
of  money,  the  proceeds  of  the  sale,  such  money  is  not  liable  to  seizure  taken  under  the 
under  a  ft.  fa,  against  the  execution  creditor,  under  this  section,  as  money  ■***«*•• 
belonging  to  such  creditor,  unless  the  sheriff  has  appropriated  and  set  apart 
specific  money  for  the  balance  to  be  paid  under  the  first  fi,  fa,    (  Wood  ▼. 
IVood,  4  Q.  B.  397.)  The  statute  applies  only  to  the  case  of  money  set  apart 
and  earmarked,  and  the  property  specifically  of  the  party  against  whose 
effects  the  /./a.  issues^  and  which  the  sheriff  may  seize  as  he  would  any 
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1  <f  2  Vict.       other  goods  belonging  to  the  defendant ;  and  was  intended  to  remedy  tbe 
e.  110,  «.  12.     defect  which  formerly  existed  in  the  execution  of  ti/Lfa.,  it  being  considered 

that  nothing  could  be  seized  that  could  not  be  soldi,  and  that  money  wat  not 

the  subject  of  a  sale.    ( lb.  401 .) 

The  sheriff  is  not  bound  to  levy  under  a  ft.  fa.  whatever  the  value  of  the 
goods  may  be,  unless  the  execution  creditor  (having  notice)  first  satisfies 
the  landlord's  rent.  {Cocker  v.  Mutgrove,  15  Law  J.,  N.  S.,  Q.  B.  465 ;  10 
Jur.  922  ;  9  Q.  B.  22^ ;  RUelff  v.  RyU,  11  Mees.  &  W.  16.) 

This  section  gives  no  power  to  seize  money  in  execution  while  in  the 
hands  of  a  third  person,  as  trustee  for  the  defendant ;  and  therefore  money 
deposited  in  court  in  one  action,  pursuant  to  43  Geo.  8,  c.  46,  s.  2,  and  the 
7  &  8  Gea  4,  c.  71,  s.  2,  cannot  be  paid  out  to  an  execution  creditor  in  a 
second  action,  in  satisfaction  of  his  claim.  {France  v.  Campbell^  6  Jur.  105.) 
If  a  sheriff  under  aJUri  facias  levies  on  and  removes  goods  which  are  not 
the  property  of  the  judgment  debtor,  and  has  notice  of  rent  due  before  the 
removal,  he  is  liable  to  the  landlord  under  stat.  8  Anne,  c.  14,  s.  1,  although 
he  has  paid  over  the  whole  proceeds  of  the  levy  to  the  owner  of  the  goods. 
(Forster  v.  Cookson,  I  Gale  &  D.  58  ;  5  Jur.  1083  ;  1  Q.  B.  419.) 

The  effect  of  this  section  is,  to  place  bank  notes  and  money  seized  under 
aJLfa.  upon  the  same  footing  as  goods,  and,  therefore,  bank  notes  so  seized 
are  not  to  be  treated  as  the  property  of  the  execution  creditor,  so  as  to  be 
available  in  the  sheriff's  hands  to  satisfy  a  writ  of  /.  fa.  lodged  with  him 
against  such  execution  creditor  at  the  suit  of  a  third  person.  MauU,  J.,  ob- 
served, "  The  intention  of  the  statute  was  to  subject  money,  &c.  to  seizure, 
in  the  same  way  as  any  other  chattels  were  before,  except  that  where  money 
is  seized  it  is  not  necessary  that  the  form  of  a  sale  should  be  ^ne  through. 
But,  although  the  sheriff  may,  and  ought,  if  the  execution  creditor  desires  it, 
to  hand  over  the  money  to  him,  it  does  not  follow  that  it  becomes  by  the 
seiture  the  property  of  the  execution  creditor.  It  is  not  convenient  or  neces- 
sary that  the  things  for  the  first  time  made  seizable  by  this  act  should  be 
placed  in  a  different  position  from  goods  which  were  seizable  before."  {Col- 
Ungridge  v.  Patton,  11  C.  B.  683.) 

Eftet  of  Judff-  A  judgment  creditor,  on  ascertaining  that  a  sum  of  money  was  about  to 

S^  **  '**  ^"**    ^®  P*'*'  *°  *  °*""®  ***  ^*"  debtor,  applied  by  petition  to  the  Court  of  Chan- 
*°**'^*  eery,  that  the  sheriff  might  be  at  liberty  to  seize  in  the  accountant  ^neral's 

office  a  cheque,  by  means  of  which  the  sum  of  money  was  to  be  paid  out  to 
the  debtor :  it  was  held,  that  under  this  section  the  cheque  was  liable  to 
seizure,  and  that,  inasmuch  as  the  cheque  was  in  the  hands  of  the  accountant- 
general,  the  application  to  the  court  was  proper.  (  Waite  v.  Jefferffes,  S  Mac 
&  G.  422  ;  15  Jur.  435.)  It  was  observed  by  the  Lord  Chancellor,  that  this 
section  does  not  in  terms  comprise  the  particular  case  of  money  standing  in 
the  name  of  the  accountant-general,  hut  the  3  &  4  Vict.  c.  82,  was  paned 
with  the  view  of  rendering  afi  the  property  of  a  debtor,  which  was  so  situ- 
ated as  not  to  be  reached  under  this  act,  available  for  the  purpote  of  satis- 
fying the  debts  of  the  judgment  creditor.  {lb.)  A  cheque  of  the  accountant- 
general  in  favour  of  A.  B.,  but  not  delivered  out,  is  not  A.  B.*8  property, 
so  as  to  be  liable  to  be  seized  by  the  sheriff  under  this  section.  Leave  to 
seize  such  a  cheque  was  refused,  but  a  stop  order  was  granted.  (Comrtoy 
V.  Fincent,  15  Beav.  486.  See  Warburton  v.  Hill,  1  Kay,  470,  pofi,  p. 
575.) 

The  plaintiff  having  issued  ajl.fa.,  the  sheriff  seized  goods,  the  proceeds 
of  which  were  exhausted  by  payment  of  a  year's  rent  to  the  landlord  under 
Stat.  8  Anne,  c.  )4,  s.  1,  the  expenses,  and  the  sum  due  upon  another  writ 
of  /I.  fa.  previously  delivered  to  the  sheriff.  It  was  held,  that  a  return  of 
nulla  bona  to  the  plaintiff's  writ  was  proper,  and  that  the  sheriff,  in  an  action 
against  him  for  falsely  making  such  return,  might  show  the  above  facts, 
under  a  plea  that  the  original  defendant  had  no  goods  whereof  the  sheriff 
could  levy  the  damages  in  the  declaration  mentioned.  {Kinile  ▼.  Freeman, 
11  Ad.  &  £11.539.) 

Wist  cannot  be        .  Property  held  bv  way  of  lien  cannot  be  taken  in  execution  under  a  JLfa. 

takiu  in  exeea-     either  at  common  law  or  since  this  section.    {Legg  v.  fcnuw,  6  Mees.  &  W. 

^<"*  36:  8  Dowl.  P.  C.  177  ;  4  Jur.  197.)    Where  a  defendant  died  between 

eleven  and  twelve  o'clock  in  the  morning,  and  a  writ  otJLfa,  was  sued  out 
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against  his  goods  between  two  and  three  in  the  afternoon  of  the  same  day,      1  4^2  Vict, 
the  court  set  aside  the  execution  as  irregular.     (Chick  v.  Smith,  8  Dowl.     c.  110, «.  12. 

P.  C.  3S7  ;  4  Jur.  86.)     A  party  privileged  from  arrest  having  been  taken   

on  a  ca.  sa.  by  the  sheriff  of  G.,  paid  the  money  to  the  sherirt'and  obtained 
a  judge's  order  to  have  it  refunded.  When  the  town  agent  was  about  to  do 
so,  the  money  was  claimed  by  the  sheriff  of  M.  under  a  Jl.  /a,  directed  to 
him  :  it  was  held,  that  the  money  could  not  be  taken  under  the /./a.  (Mat" 
ters  V.  Stanly,  8  Dowl.  P.  C.  169;  4  Jur.  28,  Exch.)  The  surplus  of  the 
proceeds  of  property  sold  under  a  /.  fa,  remaining  in  the  hands  of  the 
sheriff  after  satisfying  the  execution  creditors,  is  a  debt  due  from  the  sheriff 
to  the  debtor,  and  cannot  be  taken  in  execution  under  a  Ji  fa,  at  the  suit 
of  a  third  party,  against  the  defendant  in  the  former  suits.  ( Harrison  ▼. 
Paynter,  6  Mees.  &  W.  387  ;  8  Dowl.  P.  C.  349 ;  4  Jur.  488.)  Where  a 
sheriff,  who  had  seized  and  sold  certain  goods  under  a  writ  of  fieri  facias, 
kept  the  money  in  his  hands  in  consequence  of  a  suit  in  equity  between  the 
parties  respecting  the  amount  due  to  the  plaintiff:  it  was  held,  that  the 
writ  must  be  considered  as  wholly  executed,  and  ought  not,  on  the  sheriff's 
going  out  of  office,  to  be  transferred  to  his  successor  under  3  &  4  WilL  4, 
c.  99,  s.  7.    {lb,  t  see  Woodland  v.  Fuller,  11  Ad.  &  Ell.  859.) 

There  is  no  doubt  that  bv  a  conveyance,  whether  to  a  purchaser  or  to  a  Fixtures, 
mortgagee,  fixtures  annexed  to  the  freehold  will  pass,  unless  there  be  some 
words  in  the  deed  to  exclude  them ;  Colegrave  v.  Dio$  Santos  (2  B.  &  Cr.  76  ; 
8  D.  &  R.  255)  is  an  authority  to  that  effect  in  the  case  of  a  purchaser,  and 
Longstaffe  v.  Meagoe  (2  Ad.  &  Ell.  167)  in  the  case  of  a  mortgagee.  (See 
Steward  v.  Lombe,  1  Brod.  &  B.  506 ;  BoydeU  ▼.  APMichael,  1  Cr.  M.  &  R. 
177.)  The  deed  may  be  so  qualified  as  not  to  pass  fixtures.  (Hare  v.  Horto», 

5  B.  &  Ad.  715.)  Fixtures  cannot  generally  be  treated  as  goods  and  chat- 
tels until  detached  from  the  freehold.  (Nutt  v.  Butler,  5  Esp.  176 ;  Lee  v. 
Risdom,  2  Marsh,  495 ;  Niblett  v.  Smith,  4  T.  R.  504.)  In  a/. /a.  against  a 
lessee,  who  may  himself  remove  them,  they  may  be  taken.  (Place  v.  Fagg, 
4  Man.  &  R,  277,  per  Bayley,  J. ;   Winn  v.  Ingilby,  5  B.  &  Aid.  625 ;  ID. 

6  R.  247 ;  Pitt  v.  Shew,  4  B.  8r  Aid.  206 ;  Evans  v.  Roberts,  5  B.  &  C.  841  ; 
8  D.  &  R.  611 ;  Shelford's  Law  of  Bankniptcy,  pp.  260—266,  407,  3rd  ed.) 
Fixtures  annexed  to  the  freehold  cannot  be  taken  under  &fi,fa,  (Watson's 
Sheriff,  252,  2nd  ed.) 

No  writ  of  fieri  fatias  or  other  writ  of  execution,  and  no  writ  of  attach-  Penons acquiring 

ment  against  the  goods  of  a  debtor,  shall  prejudice  the  title  to  such  goods  title  to  goods  be> 

acquired  by  any  person  bond  fide  and  for  a  valuable  consideration  before  the  £2i*^*ii*^* 

actual  seizure  or  attachment  thereof  by  virtue  of  such  writ ;  provided  such  tttmched  nnder  a 

person  had  not,  at  the  time  when  he  acquired  such  title,  notice  that  such  writ  against  the 

writ  or  any  other  writ,  by  virtue  of  which  the  goods  of  such  owner  might  seller  protected, 
be  seized  or  attached,  had  been  delivered  to  and  remained  unexecuted  in 
the  hands  of  the  sheriff,  under-sheriff  or  coroner.  (19  &  20  Vict.  c.  97,  s.  1.) 


The  Effect  op  a  Judgment. 

13.  A  jud^ent  already  entered  up,  or  to  be  hereafter  en-  jadgment  to 
tered  up  against  any  person  in  any  of  her  Majesty's  superior  cSSJ^Jn  rial 
courts  at  Westminster  {e^,  shall  operate  as  a  charge  upon  all  estate. 
lands,  tenements,  rectories,  advowsons,  tithes  (f ),  rents  and 
hereditaments  (including  lands  and  hereditaments  of  copyhold 
or  customary  tenure),  of  or  to  which  such  person  shall  at  the 
time  of  entering  up  such  judgment,  or  at  any  time  afterwards, 
be  seised,  pos^ssed  of,  or  entitled  for  any  estate  or  interest 
whatever,  at  law  or  in  equity,  whether  in  possession,  reversion, 
remainder  or  expectancy,  or  over  which  such  person  shall  at 
the  time  of  entenng  up  such  judgment^  or  at  any  time  after- 
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wards,  have  any  disposing  power  (g\  which  he  might  without 

the  assent  of  any  other  person  exercise  for  his  own  benefit,  and 

17^ a#  i^-cn,    shall  be  binding  as  against  the  person  against  whom  Judgment 
4i^jU€2>fm*' <»f  shall  be  so  entered  up,  and  against  all  persons  claiming  under  i 


1  4"  2  Viet. 
c.  110,«.  13. 


a^  U^  M^r^i'^  •^  him  after  such  judgment,  and  shall  also  be  binding  as  against' 
x|^  /#4^  ^A^cc*  the  issue  of  his  body,  and  all  other  persons  whom  he  might,^ 
yLi^Jh  cu-^^"'**^  without  the  assent  of  any  other  person,  cut  off  and  debar  ^ni 
?fc>  JT^X  /^^^^  any  remainder,  reversion  or  other  interest,  in  or  out  of  any  or 
y^^  £^^^^^    the  said  lands,  tenements,  rectories,  advowsons,  tithes,  rents  ^ 

\^M  Ummmm^^uma^  ^^^  hereditaments;   and  every  judgment  creditor  shall  have 
tp^r^^y  4'*'*^**^  such  and  the  same  remedies  in  a  court  of  equity  against  the 


<#UCi>fr^^> 


^*£  /'  *i5  ^J' ' 


Charge  not  to  be 
enforced  until 
after  expiration 
of  a  year. 


Prorito  at  to 
purcbaeert. 


Order  of  Court  of 
Probate. 


hereditaments  so  charged  by  virtue  of  this  act  or  any  part 
thereof,  as  he  would  be  entitled  to  in  case  the  person  against 
whom  such  judgment  shall  have  been  so  entered  up  had  power 
to  charge  the  same  hereditaments,  and  had  by  writing,  under 
his  hand  agreed  to  charge  the  same,  with  the  amount  of  such 
judgment  debt  and  interest  thereon  (A):  provided  that  no  Judg- 
ment creditor  shall  be  entitled  to  proceed  in  equity  to  obtain  the 
benefit  of  such  charge  until  after  the  expiration  of  one  year 
ft*om  the  time  of  entering  up  such  judgment  {%) ;  or  in  cases  of 
judgments  already  entered  up,  or  to  he  entered  up,  before  the 
time  appointed  for  the  commencement  of  this  act,  until  after 
the  expiration  of  one  year  from  the  time  appointed  for  the  com- 
mencement of  this  act,  nor  shall  such  charge  operate  to  give  the 
judgment  creditor  any  preference  in  case  of  the  bankruptcy  of 
the  person  against  whom  judgment  shall  have  been  entered  up 
unless  such  judgment  shall  have  been  entered  up  one  year  at 
least  before  the  bankruptcy:  provided  also,  that  as  regards 
purchasers,  mortgagees  or  creaitors,  who  shall  hare  become 
such  before  the  time  appointed  for  the  commencement  of  this 
act,  such  Judgment  shall  not  affect  lands,  tenements  or  heredita- 
ments, otherwise  than  as  the  same  would  have  been  affected 
by  such  judgment  if  this  act  had  not  passed :  provided  also, 
that  nothing  herein  contained  shall  be  deemed  or  taken  to 
alter  or  affect  any  doctrine  of  courts  of  equity,  wherebjr  pro- 
tection is  given  to  purchasers  for  valuable  consideration  without 
notice. 

(e)  The  25th  sect  of  20  &  21  Vict.  c.  77,  enacts,  that  the  Court  of  Probate 
shall  have  the  like  powers,  jurisdiction  and  authority  for  enforcing  orders 
decrees  and  judgments,  made  or  given  by  the  court  under  that  act,  and  other- 
wise in  relation  to  the  matters  to  be  inquired  into  and  done  by  or  under  the 
orders  of  the  court  under  that  act,  as  are  by  law  vested  in  the  High  Court  of 
Chancery,  for  such  purposes  in  relation  to  any  suit  or  matter  depending  in 
such  court  The  charge  and  right  of  suit  in  equity  given  by  that  statute  to 
the  persons  who  obtain  decrees  of  the  High  Court  of  Chancery,  cannot  in 
any  sense  be  treated  as  part  of  the  powers,  jurisdiction  and  authority  ft>r  en- 
forcing its  decrees ;  and  the  words  of  the  25th  section  of  the  Court  of  Pro- 
bate Act  denote  only  the  ordinary  powers  of  enforcing  decrees  by  writs  of 
execution  and  process  in  contempt.  (Per  Lord  fVeslburtf,  C,  Prati  v.  BuU, 
82  L.  J.,  Ch.  144.) 

It  was  decided,  that  an  order  of  the  Court  of  Probate,  directing  the  pay- 
ment of  a  sum  of  money,  does  not,  by  being  registered  with  the  senior 
master  of  the  Court  of  Common  Pleas  at  Westminster,  constitute  a  valid 
charge  on  land.  {Prait  v.  Bull,  32  L.  J.,  Ch.  21,  144;  11  W.  R.  82;  4 
Gift;  117.) 
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The  52ih1  sect  of  the  20  &  21  Vict  c.  85,  enacts,  that  all  decrees  and      1  4"  2  Fie/, 
orders,  to  be  made  by  the  Divorce  Court  in  any  proceeding  or  petition  to     c  110,  t,  IS. 

be  instituted  under  the  authority  of  that  act,  shall  be  enforced  and  put  in  r-^ —— 

execution  in  the  same  or  the  like  manner  as  the  judgments,  orders  and  courL  ^**^** 
decrees  of  the  High  Court  of  Chancery,  may  now  be  enforced  and  put  in 
executiori.  It  was  questioned  whether  that  provision  authorizes  the  regis- 
tration, under  this  act,  of  a  decree  for  permanent  alimony.  The  decree 
having  been  entered  on  the  register,  the  Court  of  Common  Pleas  declined  on 
motion  to  order  it  to  be  expunged,  leaving  it  to  the  Court  of  Chancery  to 
decide  whether  the  remedy  was  available  or  not  (Em  parte  Holden.  13 
C.B.,N.S.641.) 

(/)  A  judgment  entered  up,  in  1 845,  against  a  beneficed  clergyman  for  a  Benefices  not 
debt  was  duly  registered :  it  was  at  first  held,  that,  under  this  section,  it  was  eharged  by  this 
a  charge  upon  his  benefice,  and  that  the  creditor  was  entitled  to  have  a  ■®**'®'^ 
receiver  of  the  profits  of  the  benefice  appointed,  (  Hawkins  v.  Gaihereole,  1 
Sim.  N.  8.  63,)  but  it  was  decided  on  appeal  that  such  judgment  did  not 
create  a  charge  upon  the  benefice.    {S,  C,  24  Law  J.,  Ch.  332.) 

A  judgment  creditor  of  a  beneficed  clergyman  is  prevented,  by  the  stat 
13  Eliz.  c.  20,  which  renders  void  charges  on  benefices,  with  cure,  m>m  suing 
in  equity  to  have  his  judgment  made  a  charge  under  this  statute.  {Batet  v. 
Brothers,  2  Sm.  &  Giff.  609.) 

A  rector,  who  was  also  the  patron  of  a  living,  grave  warrants  of  attorney 
to  various  creditors  who  had  mortgages  on  the  advowson,  subject  to  an 
agreement  that  the  judgment  to  be  entered  up  by  the  first  mortgagee  should 
have  priority  over  the  rest  whenever  execution  should  be  issued:  it  was 
held,  that  the  a^eement  pointed  so  particularly  to  making  the  judgments 
charges  on  the  living,  that  the  court  could  not  give  effect  to  it  by  granting 
an  injunction  and  a  receiver.  {Long  v.  Storie,  3  DeO.  &  S.  308.  See  Meteaff 
V.  Jrehbishop  qf  York,  1  Mjr.  &  Cr.  547.) 

(g)  The  power  of  defeating  a  voluntary  settlement  by  a  subsequent  sale 
for  valuable  consideration  is  not  a  "  disposing  power"  upon  which  a  judg- 
ment entered  up  against  the  settlor  will  operate  under  this  section,  for  a 
voluntary  settlor  cannot,  for  his  own  benefit  and  without  the  assent  of  any 
other  person,  defeat  his  own  settlement.  (Beavan  v.  Lord  Orford^  25  Law 
J.,Ch.299;  1  Jur.,N.  S.  1121 ;  6  DeO.,  M.  &G.581.  ^ee  Shaw  y.Neale, 
6  H.  L.  Cas.  581 ;  4  Jur.,  N.  S.  695 ;  27  Law  J.,  Ch.  444.) 

(A)  That  which  formerly,  by  force  of  the  Statute  of  Westminster,  13 
E^w.  1,  St.  1,  c  18,  was  a  general  charge  upon  lands,  now  by  force  of  the 
express  directions  of  this  section  becomes  a  specific  charge ;  words  cannot 
be  more  express.  If  a  man  has  power  to  charge  certain  lands,  and  agrees 
to  charge  them,  in  equity  he  has  actually  charged  them ;  and  a  court  of 
equity  will  execute  the  charge.  When  the  act  of  parliament  says,  that  every 
judgment  creditor  shall  have  the  same  remedies  in  a  court  of  equity  as  he 
would  be  entitled  to  in  case  the  person,  against  whom  the  judgment  has 
been  entered,  had  agrreed  to  charge  the  lands  with  the  amount  of  that  judg- 
ment debt,  whether  that  charge  be  legal  or  equitable,  the  judgment  becomes, 
in  the  view  of  a  court  of  equity,  an  equitable  estate.  We  are  no  longer 
dealing  with  a  general  lien,  but  with  a  specific  incumbrance.  (Roiteslon 
V.  Morton,  1  Drury  &  War.  171,  195 ;  1  Con.  &  L.  262  j  Sugd.  V.  &  P.  663, 
11th  ed.) 

In  an  ^ectment  for  land  in  Middlesex  on  a  case  stated,  it  appeared  that  Efl^  of  non- 
A.,  being  possessed  for  a  term  of  ninety-nine  years  in  the  lands,  conveyed  2fi!n™'*'***  ^ 
them  by  way  of  mortgage  to  the  plaintiff"  on  the  19th  June,  1852.    The  **"<>*•••»• 
mortgage  was  registered  in  Middlesex  on  the  28th  June.     The  defendant, 
on  the  5th  June,  1862,  obtained  a  judgment  in  the  Queen's  Bench  against 
A.     On  the  same  day  the  judgment  was  registered  in  the  Common  Pleas ; 
it  was  never  registered  in  Middlesex.    On  the  8th  September,  1852,  an  eleoit 
issued  and  the  lands  were  delivered  to  the  defendant :  it  was  held,  that  the 
judgment  was  a  charge  on  lands  in  general  under  this  section,  from  the  time 
it  was  registered  in  the  Common  Pleas,  but  that  by  stat  2  &  8  Vict  c.  11, 
s.  6,  (see  post,)  it  had  no  further  effect  against  a  bond  fide  purchaser  for  value 
and  without  notice  than  a  docketed  judgment  before  this  statute.    That  a 
docketed  judgment  would  not  before  this  act  have  bound  a  term  for  years 
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\  8[2  Viet,      antU  execution,  and  consequently  that  the  plaintiff,  being  a  hoiA  fide  |iiir- 
c.  110,  t,  IS.     chaaer  of  this  term  of  years  before  the  execuuon,  was  entitled  to  the  lands  as 

against  the  defendant  the  judgment  creditor.    It  was  also  held,  that  these 

lands  being  in  Middlesex,  the  judgment,  though  registered  in  the  Common 
Pleas,  did  not  bind  the  lands  till  the  memorial  was  registered  in  Middlesex, 
under  siat  7  Anne,  c.  20,  s.  18,  which  enacU,  that  no  judgment  shall  affect 
or  bind  any  lands  in  Middlesex,  but  only  from  the  time  that  a  memorial  of 
such  judgment  shall  be  entered  at  the  registry  office.  Here  the  judgmeot 
was  not  entered  at  the  registry  office  for  Middlesex.  The  leaseholds  in  this 
case  were  comprised  within  that  act,  as  the  only  leaseholds  excepted  by  the 
17th  section  are  leases  at  rack  rent  and  leases  not  exceeding  twenty-one 
years,  whereas  the  lease  in  this  was  not  at  rack  rent  and  exceeded  twenty- 
one  years.  It  was  contended,  that  the  section  requiring  registration  pf  a 
judgment  in  Middlesex  was  in  effect  repealed  by  this  section,  enacting  that 
a  judgment  shall  charge  the  land  from  the  time  of  registration  in  the  Com- 
mon Pleas,  as  if  a  charge  had  been  executed  by  the  tenant  But  the  Court 
of  Queen's  Bench  thought  the  two  statutes  could  be  read  U^ether,  and 
carried  into  effect  by  holding  that  a  judgment  registered  in  the  Common 
Pleas  will  have  the  effect  of  a  charge  upon  land  in  Middlesex,  only  from  the 
time  that  the  judgment  has  been  also  registered  in  the  registry  for  Middle- 
sex. (  fVestbrook  v.  Blithe,  3  £11.  &  Bl.  737.  See  Hughes  v.  Lumley,  4  EIL 
St  Bl.  274;  p««,p.584.) 

A  judgment  creditor,  whose  judgment  was  registered  pursuant  both  to 
the  Registry  Act,  5  &  6  Anne,  c.  18,  (West  Riding,  Yorkshire,)  and  this 
statute,  tiled  a  bill  to  redeem  a  prior  mortgage  of  lands  in  the  West  Biding, 
and  to  foreclose  the  mortgagor.  The  mortgagor  had  confessed  other  judgments 
and  the  conusees  had  registered  them  pursuant  to  this  act,  bui  not  under  the 
Wett  Riding  Act  It  was  held,  that  those  conusees  were  not  necessary  parties 
to  the  suit    {Johnson  v.  Holds  worth,  I  Sim.  N.  S.  106.     See  16  Ves.  419.) 

This  section,  giving  to  a  judgment  creditor  the  same  remedies  in  equity 
as  if  the  debtor  had  power  to  charge  the  hereditaments,  and  had,  by  writing, 
agreed  to  charge  the  same  with  the  judgment  debt  and  interest,  does  not 
make  the  judgment  creditor  a  purchMer;  and  a  subsequent  judgment  cre- 
ditor will  not  be  affected  by  notice,  unless  it  is  duly  registered.  {Benhmm  v. 
KeaneM  L.J.,Chanc.  129;  8  Jur.,  N.S.604->L.  J.)  The  1  &2  Vict  c  110, 
does  not  repeal  the  7  Ann.  c.  20,  but  the  two  are  to  be  read  together ;  and  a 
judgment  registered  in  the  Common  Pleas  is  no  charge  against  land  in  Mid- 
dlesex until  entered  on  the  Middlesex  register  under  the  latter  act  (lb.) 
Therefore  where  a  judgment  creditor,  having  notice  of  a  prior  judgment 
registered  in  the  Common  Pleas,  but  not  in  Middlesex,  regbtered  his  judg- 
ment in  Middlesex  before  the  earlier  judgment  was  so  registered,  he  wss 
held  entitled  to  priority,  (lb.)  It  is  otherwise  as  to  a  mortgagee  having 
such  notice.  (lb,)  When  a  creditor  has  once  registered  his  judgment  in 
the  Common  Pleas,  his  rights,  as  against  a  prior  judgment  creditor,  are  not 
affected  by  his  neglect  to  re-register ;  and  this  circumstance  will  not  prevent 
his  claiming  priority  over  the  earlier  judgment  by  reason  of  his  being  first 
on  the  Middlesex  register.    (lb.) 

A.  was  entitled  to  an  annuity,  which  was  secured  by  a  covenant  and  by 
an  assignment  of  leaseholds  to  her  in  trust  to  sell :  it  was  held,  that  her 
interest  under  the  deed  might  be  made  available  under  this  section,  for 
payment  of  a  judgment  debt  due  from  her.  {Harris  v.  Davison,  15  Sim.  128.) 

Where,  under  a  power  to  invest  on  real  or  government  securities,  a  trust 
fund  is  invested  on  mortgages,  a  judgment  creditor  of  one  of  the  cestuis  f«e 
trust  is  entitled  to  a  charge  on  his  interest  to  the  extent  of  all  monies  which 
may  be  payable  to  him  out  of  the  rents  and  profits  of  the  mortgaged  pro- 
perty, or  otherwise  by  virtue  of  such  mortgage.  But  the  share  of  Uie  judg« 
ment  debtor  in  the  interest  paid  to  the  trustees  by  the  mortgagor,  and  not 
taken  out  of  the  rents  and  profits,  is  not  subject  to  a  charge  under  this  sec- 
tion, the  covenant  to  pay  being  a  security  which  falls  under  the  12th  section. 
(jlvison  V.  Holmes,  1  Johns.  &  H.  530;  7  Jur.,  N.  S.  722;  30  L.  J.,  Chanc. 
664;  9  W.  R.  550.) 

A.  had  a  bond  executed  to  him  in  1828  by  a  corporation  for  the  due  pajr* 
ment  of  interest  on  certain  sums  advanced  by  him,  and  for  which  he  also 
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held  other  securities.   In  1835,  the  Municipal  Corporation  Act  passed,  which      1  4"  2  Fid, 
abolished  the  right  of  corporations  to  mortgage  or  to  alien  for  more  than     c.  11 0,  «.  1 3. 

thirty-one  years  at  a  rack  rent,  except  wiih  the  consent  of  three  Lords  of  the  

Treasury.  Two  subsequent  amendment  acts  were  passed  to  save  the  rights 
of  previous  creditors.  In  1852,  the  bond  was  put  in  force,  and  judgment 
entered  up  thereon :  it  was  held,  that  A.  was  entitled  to  the  benefit  oi  this 
section,  giving  him  the  same  rights  as  if  the  debtors  had  agreed  in  writing 
to  charge  their  lands,  and  a  receiver  was  accordingly  appointed  over  all 
their  real  property,  including  some  which  was  acquired  in  1851.  {Arnold  v. 
Gravesend  {Mayor,  fc.),  2  Jur.,  N.  S.  703  ;  25  L.  J.,  Chanc.  530.) 

Notwithstanding  this  statute,  which  gives  to  a  judgment  the  effect  of  anl  Priority  of  eqn it- 
equitable  charge  upon  the  land  of  the  debtor,  an  equitable  mortgageel  able  mortgagee 
retains  his  right  in  equity  to  enforce  his  security  against  the  title  of  a  cre-J  ®^®'  Judgment, 
ditor  under  a  subsequent  judgment,  although  the  latter  may  have  acquired!  tf 
the  legal  seisin  and  possession  of  the  land,  under  an  elegit^  without  noticq 
of  the  mortgage.    (  Whitworth  v.  Gaugain,  1  Phill.  C.  C.  728 ;  1  Cr.  &  PhJ 
325 ;  Langton  v.  Morton,  1  Hare,  561.  See  Kinderley  v.  JerviSf  22  Beav.  27.) 

In  a  suit  by  a  judgment  creditor  against  his  debtor,  to  give  effect  to  a 
charge  under  this  statute,  on  the  interest  of  the  debtor  in  an  estate  of  which 
he  was  mortgagee,  which  was  vested  in  trustees  for  sale  to  satisfy  incum- 
brances, and  pay  the  surplus  to  the  mortgagor,  a  sale  of  the  estate  was  di- 
rected ;  and,  the  purchase- money  proving  insufficient  to  satisfy  the  charges 
thereon,  the  plaintiff  was  held  entitled  to  be  paid  his  debt  and  costs  in 
priority  to  the  costs  of  the  mortgagor  or  mortgagee  of  the  estate,  or  any  other 
of  the  defendants,  except  the  trustees  for  sale.   {Clare  v.  Wood^  4  Hare,  81.) 

In  a  suit  by  a  judgment  creditor,  who  had  been  in  possession  under  an 
elegity  to  have  the  real  estates  of  the  debtor  sold  under  this  act,  the  plaintiff* 
must  account  in  the  same  manner  as  a  mortgagee  in  possession.  (Bull  v. 
Faulkner,  1  De  G.  &  S.  685 ;  12  Jur.  S3.) 

Before  this  statute  a  judgment  creditor,  who  desired  to  enforce  his  security  Proceedings  In 
against  his  debtor's  equitable  interest  in  a  freehold  estate  bv  a  bill  in  equity,  equity. 
must  previously  have  sued  out  an  elegit ;  and  if  his  bill  did  not  allege  that 
he  had  done  so,  it  was  demurrable.  {Neate  v.  Duke  qf  Marlborough,  3  Mylne 
&  Cr.  407.) 

The  court  only  interferes  in  aid  of  the  legal  right  when  the  party  has 
proceeded  at  law  to  tlie  extent  necessary  to  give  him  a  complete  title,  and 
therefore,  where  the  plaintiff*  had  obtained  judgment,  but  had  not  sued  out 
the  elegit,  it  was  held,  that  he  was  not  entitled  to  the  aid  of  the  court  as 
against  the  freehold  estate  of  the  debtor ;  that  he  did  not,  under  this  section 
of  the  statute,  become  entitled  to  such  aid  until  the  expiration  of  one  year 
from  the  time  of  entering  up  his  judgment,  and  that  this  being  an  objection 
that  the  plaintiff'^s  title  was  incomplete,  was  therefore  not  removed  by  a 
resort  to  the  jurisdiction  of  the  court  to  relieve  against  fraud  in  respect  to 
the  freehold  estate.  The  court  will  interpose  to  remove  legal  impediments 
out  of  the  way  of  judgment  creditors,  or  for  the  preservation  of  the  property 
pending  disputes  at  law  as  to  the  rights  of  judgment  creditors,  but  the  court 
does  not  supply  or  extend  legal  rights.    {Smith  v.  Hurst,  10  Hare,  30.) 

A  judgment  creditor,  having  registered  his  judgment  under  this  act,  is  not 
entitled  to  a  decree  for  foreclosure,  but  only  to  an  order  for  sale.  {Footner 
▼.  Sturgie,  5  De  G.  &  S.  736.  See  Ford  v.  fVastell,  6  Hare,  229 ;  2  Phill.  C. 
C.  591.)  But  in  Jonea  v.  Bailey,  (17  Beav.  582,)  where  the  plaintiff*  had 
obtained  a  charge  on  the  defendant's  real  estates  by  virtue  of  a  judgment,  in 
1852,  under  this  statute:  it  was  held,  that  the  plaintiff*  had  tliat  which  is 
equivalent  to  an  agreement  to  execute  a  legal  mortgage,  and  that  if  that 
were  done  the  plaintiff*  would  only  be  entitled  to  a  foreclosure. 

A  creditor,  having  sued  out  execution  on  a  judgment  at  law,  and  finding 
the  interest  of  his  debtor  in  a  term  of  years  to  be  an  equitable  interest,  has 
a  lien  upon  it  in  equity  without  the  aid  of  this  statute ;  and  where,  after  such 
execution,  the  leasehold  estate  of  the  debtor  had  been  sold :  it  was  held, 
that  the  execution  creditor  had  a  lien  on  the  proceeds  of  the  sale.  (  Oore  v. 
Bowser,  3  Sm.  &  O.  1 ;  1  Jur.,  N.  S.  892 ;  24  L.  J.,  Chanc.  816 ;  affirmed  on 
appeal,  24  L.  J.,  Chanc.  440— L.  J.) 

Judgment  creditors  will  not  be  allowed  successive  periods  of  three  months 
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1  4*  2  Viet.  each  to  redeem,  but  one  period  of  three  months  will  be  given  to  them  or  any 
c.  110,  t,  IS.  of  them.  {Radeliff  v.  Salmon,  4  De  O.  &  S.  626 ;  SUad  T.  Bankst  5  De  G. 
&  S.  660 ;  BaUt  ▼.  Hi/fcoa/,  16  Beav.  139.) 

An  agreement  that  a  certain  judgment  debt  and  interest  thereon  ihoiild 
be  paid  to  the  plaintifif  out  of  any  monies  which  might  be  recoTered  by  the 
defendant  in  respect  of  certain  claims  which  he  had  against  a  third  persont 
was  held  to  create  a  valid  equitable  charge  upon  these  monies  when  reco> 
▼ered.  The  defendant  having  recovered  the  monies  so  due  to  him  in  an 
action,  and  the  same  having  been  paid  into  the  Court  of  Common  Pleas, 
the  Court  of  Chancery,  in  a  suit  by  the  judgment  creditor  to  establish  his 
equitable  charge  on  the  fund,  granted  an  ini unction  to  restrain  the  defendant 
from  receiving  it  until  he  should  have  paid  the  judgment  debt  and  interest, 
and  the  costs  of  the  suit.    {Riecard  v.  Priekard,  1  Kay  &  J.  377.) 

The  principle  to  be  deduced  from  several  authorities  is,  that  an  agreement 
between  a  debtor  and  a  creditor  that  the  debt  owing  shall  be  paid  out  of  a 
specific  fund  coming  to  the  debtor,  or  an  order  given  by  a  debtor  to  his  cre- 
ditor upon  a  person  owing  money,  or  holding  rands  belonging  to  the  giver 
of  the  Mtler,  directing  such  person  to  nay  such  funds  to  the  creditor,  will 
create  a  valid  equitable  charge  upon  such  fund ;  in  other  words,  will  operate 
as  an  equiuble  assignment  of  the  debt  or  funds  to  which  the  order  refers. 
{Ptr  Lord  Truro,  Rodieh  v.  GandeU,  1  De  G^  M.  &  O.  763. 

A.,  by  articles  of  agreement,  covenanted  to  pay  B.  5,000il.,  and  it  was 
thereby  agreed  and  declared  that  the  5,000/.,  and  internt,  should  be  and 
was  thereby  charged  on  land :  it  was  held,  that  by  virtue  of  this  section  a 
judgment  creditor  had  a  charge  upon  such  land,  and  was  a  proper  party  to 
a  suit  for  foreclosure.  {Rmstell  v.  IT'CW/ocA,  1  Kay  &  J.  318 ;  1  Jur.,  N.  S. 
157.    (See  Yomngkusbomd  v.  Giibomt,  1  De  G.  &  8.  209.) 

In  a  mortgage  suit  by  a  judgment  creditor  of  a  tenant  in  tail  in  poaseaaioD, 
the  latter  was  ordered  to  execute  a  disentailing  deed,  in  order  to  give  fall 
efifect  to  the  plaintifi^s  charge  under  this  section.  {Lewis  v.  Ihtm^mbet  20 
Beav.  898.) 

The  plaintifif  was  mortgagee  of  premises,  the  equity  of  redemptioD  in  which 
belonged  to  G.,  against  whom,  in  May,  1 857,  an  adjudication  m  bankruptcy 
was  made,  and  assignees  of  the  estate  and  effects  were  duly  appointed.  B., 
in  December,  1856,  and  L.,  in  February,  1857,  entered  up  judgments  duly 
recovered  against  the  bankrupt.  On  a  bill  filed  by  the  plaintiff  for  fore- 
closure, B.,  by  answer,  disclaimed  all  right  and  interest  m  the  mortgaged 
premises.  L.,  by  answer,  after  stating  that  his  judgment  remained  un* 
satisfied,  stated  that  he  did  not  claim  to  be  entitled  to  any  charge  on  the 
mortgaged  premises,  being  advised  that  under  this  sutute  such  judgment 
was  unavailable,  by  reason  of  the  bankruptcy  of  G.,  and  that  he  was  an  un- 
necessary party  to  the  suit.  He  did  not,  however,  disclaim  all  right  and 
interest  in  the  premises :  it  was  held,  that,  though  by  this  statute  a  jndg> 
nient  creditor  is  not  entitled  to  proceed  in  equity  to  obtain  the  benefit  of 
his  charge  until  after  the  expiration  of  one  year  from  the  time  of  entering 
up  his  judgment,  yet  it  seems  that  there  is  nothing  to  prevent  him  from 
*  taking  proceedings  to  make  his  charge  available  at  the  end  of  one  year. 

(Harriam  v.  PetmeU,  4  Jur.,  N.  S.  682.)  Where  a  judgment  ia  not  en- 
tered  up  one  year  before  the  bankruptcy  of  the  person  against  whom  ju(^- 
ment  is  entered  up,  it  will  not  operate  to  give  the  judgment  creditor  any 
preference ;  and  therefore,  although  L.  was  deprived  of  his  right  to  a  pre- 
ference, he  was  not  deprived  of  his  right  to  a  charge  of  which  he  would 
at  the  end  of  one  year  be  entitled  to  claim  the  benefit,  and  consequently  he 
was  properly  made  a  party  to  the  suit ;  but  that,  as  he  had  not  aufficiratly 
disclaimed  by  his  answer,  be  was  not  entitled  to  his  costs.    (75.) 

Judgment  creditors  are  not  purchasers  within  the  statute  27  Blix.  c  4. 
A  purchaser,  in  the  sense  in  which  the  word  is  used  in  diat  statute,  is  a 
person  who  gives  money,  or  other  valuable  consideration,  in  order  to  have 
the  land.  In  1836,  before  the  passing  of  this  act,  T.  had  recovered  a  judg- 
ment against  Lord  O.,  which  was  duly  docketed.  After  that  judgment  was 
so  docketed  and  before  the  passing  of  this  act,  Lord  O.  executed  a  voluntary 
settlement  in  favour  of  his  wife,  under  which  she  was  tenant  for  life.  After 
the  passing  of  this  act  other  creditors  recovered  judgments  against  Lord  O., 
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which  were  duly  registered  in  pursuance  of  the  statute  2  &  8  Vict.  c.  11 ,  and      1  4"  2  Viet, 
the  question  was  whether  they,  in  respect  of  these  judgments,  had  a  claim  on     c.  110|  «.  IS. 

Lady  O.'s  interest  under  the  voluntary  settlement    T.  omitted  to  register ■ 

his  judgment  till  1849,  and  thereby  lost  his  priority  as  against  the  subse- 
quent judgment  creditors:  it  was  held,  that  this  did  not  entitle  the  latter  to 
stand  in  his  place  as  against  the  voluntary  settlement  (Beavtm  v.  Lord 
Oaford,  25  L.  J.,  Ch.  299 ;  6  De  G.,  M.  &  O.  492;  1  Jur.,  N.  8.  1121.  See 
Shaw  T.  Neale,  6  H.  L.  Cas.  581 ;  4  Jur.,  N.  S.  695 ;  27  L.  J.,  Ch.  444. 

By  this  section  the  legrislature  meant  that  a  judgment  was  to  operate  on 
all  lands  and  interest  in  lands  over  which  the  debtor  might  have  a  disposing 
power  for  his  own  benefit  without  committing  a  breach  of  duty,  that  is,  over 
which  he  had  a  right  at  law  or  in  equity  to  consider  himself  the  beneficial 
owner.  The  intrwluction  of  such  words  as  "honestly"  or  "without  com- 
mitting a  breach  of  duty*'  appears  to  be  superfluous,  for  they  are  neces- 
sarily to  be  understood  as  forming  a  part  of  the  clause.  (Kinder Uu  v. 
Jervis,  22  Beav.  1 ;  2  Jur.,  N.  S.  602 ;  25  L.  J.,  Chanc  538 ;  2  Jur.,  N.  S. 
608.) 

8ir  E.  Sugden  observes,  ''These  provisions  (1  &  2  Vict  c.  110,  s.  13) 
render  it  now  immaterial  whether  the  seUer  has  an  equitable  or  a  legal 
estate,  for  they  are  placed  on  the  same  footing;  and  the  period  of  inquiry  as 
to  an  equitable  ownership  is  no  longer  the  time  of  execution  sued,  but  of 
the  entering  up  of  the  judgment  or  any  time  afterwards ;  and  therefore  the 
transfer  of  the  legal  estate  after  the  judgment,  and  before  execution  sued, 
is  no  longer  material ;  nor  is  it  important  whether  the  seller  has  an  estate 
with  or  without  a  general  power,  for  in  either  case  the  judgment  is  equally 
binding,  or  whether  the  seller  has  onlif  a  general  power,  for  that  is  for  this 
purpose  treated  as  an  estate,  and  the  judgment  creditor  has  no  longer  a 
general  lien,  but  an  actual  charge  on  the  estate,  to  which  a  court  of  equity 
IS  bound  to  give  effect     (Sugd.  V.Sc  P.  663, 1 1th  ed.) 

The  judgment  creditors  of  an  insolvent  plaintiff*,  whose  estates  were 
sold  by  the  order  of  the  court,  were  held  to  be  necessary  parties  to  the 
conveyance  to  the  purchaser.  {Hotham  v.  Semerville,  9  Jur.  702;  9  Beav. 
68.) 

A.  devised  his  estate  at  H.  to  his  second  son,  who  survived  him,  and 
afterwards  died  intestate :  whereupon  the  estate  descended  to  N.,  his  elder 
brother.  Pending  a  suit  instituted  by  A.'s  creditors  judgments  were  entered 
up  against  N.,  which  remained  unsatisfied  when  the  estate  at  H.,  together 
with  the  testator's  other  estates,  was  sold  under  the  decree  in  the  suit  for 
payment  of  his  debts.  It  was  held,  that  N.'s  judgment  creditors  were 
necessary  parties  to  the  conveyance  of  the  estate  at  H.,  as  they  could  issue 
execution  against  his  estate,  and  as  they  could  not  be  compelled  to  join  in 
the  conveyance,  because  they  were  not  parties  to  the  suit,  that  a  good  title 
could  not  be  made  to  the  estate.    {Cradock  v.  Piper,  14  Sim.  310.) 

Vendors  contracted  to  sell  land,  and  the  purchasers  paid  part  of  the 
purchase-money,  and  were  let  into  possession,  but  were  unable  from  in- 
solvency to  complete  the  contract.  The  vendors  filed  a  bill  for  specific 
performance,  and  in  default  for  a  re-sale.  There  were  at  that  time  regis- 
tered judgments  against  the  purchasers,  but  they  were  not  made  parties  to 
the  suit  The  vendors  obtained  a  decree  for  sale,  and  the  land  was  sold  by 
auction.  A.  bought  one  lot  and  required  that  the  judgment  creditors 
should  release  their  interest  as  they  were  not  parties  to  the  suit :  it  was 
held,  reversing  the  decision  of  Stuart,  V.  C,  that  the  original  purchasers 
by  entering  into  possession  had  accepted  the  title  and  had  become  owners 
in  equity  of  the  property,  and  that  the  judgment  debts  of  their  creditors 
attached  under  this  section.  {Grey  Coat  Hospital  (Gotfemors)  v.  Wettmintter 
Improvememt  Commimoners,  26  L.  J.,  Chanc.  81*3;  3  Jur.,  N.  S.  188;  1  De 
G.  &  J.  581.) 

(t)  After  twelve  months  a  judgment  creditor  may  enforce  his  equitable 
charge  against  the  real  estate,  although  twelve  months  have  not  elapsed 
since  its  registration.  (Derbyshire,  ^c.  Railway  Company  v.  Bainbrigge,  15 
Beav.  146.) 

Under  this  section  the  court,  upon  a  bill  filed  by  a  creditor  to  enforce  his 
judgment  under  the  statute,  declined  to  appoint  a  receiver  of  the  real  estate 
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\  ^2  Fiet,      of  the  debtor,  within  the  year  limited  by  the  statute.    {Smith  v.  Hurst,  1 
c.  110,*.  IS.     Con.  C.  C.  706.) 

A  judgment  creditor,  though  unable  to  proceed  in  equity  to  obtain  the 

benefit  of  his  charge  before  the  expiration  of  a  year  under  this  section,  is 
nevertheless  entitled  to  have  the  life  interest  of  his  debtor  in  lands  at  once 
impounded  for  his  protection.  (Yetcomhe  v.  Landor,  28  Beav.  80;  5  Jar., 
N.S.  780;  28L.  J..  Ch.  876.) 

A  judgment  creditor  of  a  tenant  for  life  of  real  estate  sued  out  an  eUgit^ 
but  was  unable  to  obtain  payment  of  his  demand  as  the  estates  were 
vested  in  trustees.  Upon  a  bill  by  the  judgment  creditor  asking  for  the 
aid  of  the  court  to  obtain  satisfaction  of  his  demand  :  it  was  held,  that  be 
was  entitled  to  an  injunction  to  restrain  the  trustees  from  paying  the  rents 
and  profito  of  the  estates  to  the  tenant  for  life  until  the  creditor  was  in 
a  position  to  obtain  the  benefit  of  the  judgment.    {lb.) 

CoDtributloa.  If  part  of  an  estate  subject  to  a  judgment  is  sold,  leaving  the  remainder 

in  the  hands  of  the  conusor,  and  execution  is  taken  out  against  the  original 
debtor  or  his  heir,  he  will  not  be  entitled  to  contribution  against  the  pur- 
chaser; but  if  the  execution  had  been  against  the  purchaser  only,  be  will 
be  entitled  to  contribution  against  the  owner  of  the  residue  of  the  estate. 
{Z  Rep.  lib;  HoHly  v.  O'Flaharty,  Beatty,  61 ;  and  see  16  &  17  Car.  2,  c. 
5. )  A  party  seised  of  several  real  estates,  and  indebted  by  judgment,  settles 
one  of  the  estates  for  valuable  consideration,  with  a  covenant  against  in. 
cumbrances,  and  subsequently  acknowledges  other  judgments :  it  was  held, 
that  the  prior  judgments  should  be  thrown  altogether  on  the  unsettled 
estates,  and  that  the  subsequent  judgment  creditors  had  no  right  to  make 
the  settled  estates  contribute.  {Jfterall  v.  fFa<ie,  Lloyd  &  G.  temp.  Sugd. 
252.) 


Stock  and  ihsres 
in  publk  fkindt 
and  public  com- 
panies belonging 
to  the  debtor  and 
itaoding  in  hit 
own  name  to  b« 
charged  by  order 
of  a  Judge. 


Charqe  upon  Stock,  &c. 

14.  If  any  person  against  whom  any  judgment  shall  have 
been  entered  up  in  any  of  her  Majesty  s  superior  courts  at 
Westminster,  snail  have  any  government  stocK,  funds,  or  an- 
nuities, or  any  stock  or  shares  of  or  in  any  public  company  in 
England  (whether  incorporated  or  not)  (^)  standing  in  his  name 
in  his  own  right  (/^,  or  in  the  name  of  any  person  in  trust  for 
him,  it  shall  be  lawful  for  a  judge  of  one  of  the  superior 
courts  (fit),  on  the  application  of  any  judgment  creditor,  to 
order  that  such  stock,  funds,  annuities  or  shares,  or  such  of  them 
or  such  part  thereof  respectively  as  he  shall  think  fit,  shall  stand 
charged  with  the  payment  of  the  amount  for  which  judgment 
shall  have  been  so  recovered,  and  interest  thereon,  and  such 
order  shall  entitle  the  judgment  creditor  to  all  such  remedies  as 
he  would  have  been  entitl^  to  if  such  charge  had  been  made  in 
his  favour  by  the  judgment  debtor  (n);  provided  that  no  pro- 
ceedings shall  be  taken  to  have  the  benefit  of  such  charge  until 
after  the  expiration  of  six  calendar  months  from  the  date  of  such 
order  (o). 

{k)  A  banking  copartnership,  which  made  returns  to  the  Stamp  Office, 
pursuant  to  7  Geo.  4,  c.  46,  was  held  to  be  a  public  company  not  incor- 

rated  within  the  meaning  of  this  section.    {Macintyre  v.  CowmtU,  1  Sim. 
S.  225:  20  Law  J.,  Ch.  284;  15  Jur.  529.) 

The  defendant  held  shares  in  the  Union  Bank  of  London,  and  judgment 
having  been  obtained  in  an  action  against  him,  a  judge  at  chambers  made 
an  order  under  this  section,  charging  such  shares  with  the  judgment  debc 
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On  application  to  set  aside  such  order,  it  appeared  that  the  bank  consisted      1^0  Vict 

of  a  great  number  of  shareholders,  and  was  carried  on  pursuant  to  the  terms  Vin  g  14 

of  a  deed  of  settlement,  by  which  it  was  provided,  that  the  shares  should  not       ' 

be  transferred  except  by  the  consent  of  the  directors,  and  also  that  if  any 

order  or  decree  was  made  against  any  proprietor,  by  which  his  shares 

became  charged,  they  were  to  be  forfeited  to  the  company.    The  company 

was  not  registered  under  7  &  8  Vict.  c.  110,  but  was  entitled  to  sue  and  be 

sued  by  a  public  officer  under  7  &  8  Vict.  c.  113,  s.  47,  and  7  Geo.  4,  c 

46.     It  was  held  by  Parke^  B.,  and  Aldenon,  B.,  that  it  being  doubtful 

whether  the  company  was  a  public  company  or  not,  the  order  ought  not  to 

be  set  aside.     (Graham  v.  Connelly  1  Pr.  Rep.  38;  19  Law  J.,  Exch.  361.) 

(/)  The  defendant,  a  registered  owner  of  shares  in  a  joint  stock  company, 
deposited  the  certificate  with  E.  as  a  security  for  money  advanced.  The 
defendant  afterwards  borrowed  a  further  sum  from  an  insurance  office,  and 
executed  to  C,  one  of  his  sureties  on  that  occasion,  with  the  consent  of  E., 
who  was  the  other  surety,  a  transfer  of  the  shares,  accompanied  by  a  decla- 
ration of  the  terms  of  the  transfer,  and  delivered  both  instruments  to  C.  The 
money  not  having  been  paid  to  the  insurance  office,  they  claimed  it  from  E. 
and  C;.,  when  C.  requested  the  insurance  office  to  transfer  the  shares  into 
his  name,  which  they  refused  to  do  on  the  ground  that  they  had  been  pre- 
viously served  with  a  judge's  order  nisi  to  charge  the  shares:  it  was  held, 
that  the  shares  were  properly  charged  as  shares  standing  in  the  defendant's 
name  in  his  own  right,  within  the  meaning  of  this  section.  (Fuller  v.  Earle, 
7  Exch.  796 ;  21  Law  J.,  Exch.  314.) 

(m)  The  provisions  of  this  section  are  defined  and  extended  by  statute  3  Orden  ofjodge. 
&  4  Vict  c.  82,  s.  1.  (See  post,)  A  judge  of  the  Court  of  Chancery  is  not 
a  judge  of  one  of  the  superior  courts  at  Westminster,  within  the  meaning  of 
this  section,  and  has  no  jurisdiction  under  this  section  to  order  monies  in- 
vested  in  the  name  of  the  accountant-general  to  stand  charged  with  a  judg- 
ment  debt  recdvered  at  law  against  the  party  entitled  to  such  funds ;  but  the 
application  should  be  made  to  one  of  the  common  law  judges  of  the  superior 
courts  at  Westminster.  (  Miles  v.  Presland,  4  My.  &  Cr.  431 ;  2  Beav.  300.) 
In  Robinson  v.  Pearce  (7  Dowl.  93;  2  Jur.  896),  it  was  held,  that  money 
deposited  by  the  vendee  of  land  in  the  hands  of  a  third  party,  for  the  use  of 
the  defendant,  could  not  be  attached  under  this  section,  and  that  the  12th 
section  only  applied  to  money  in  the  hands  of  the  debtor,  and  not  in  the 
possession  of  a  third  party  as  trustee  for  him.  A  judge  at  chambers  only, 
and  not  the  court,  has  authority  under  this  section,  to  make  an  order  to 
charge  a  fund  with  the  payment  of  money  recovered  by  a  judgment;  if  he 
makes  an  absolute  order,  the  court  has  jurisdiction  to  set  it  aside  if  wrongly 
made ;  but  if  he  only  makes  an  order  niit,  the  court  has  no  authority  to 
entertain  the  question,  although  the  judge  expresses  his  desire  to  refer  it  to 
the  court.  (Brown  v.  Bamford,  9  Mees.  &  W.  42.)  An  application  to  enter 
on  the  judgment  roll  orders  charging  stock  in  execution  under  this  section, 
for  the  purpose  of  having  them  reviewed  by  a  court  of  error,  was  refused. 
(Newton  v.  Boodle,  6  C.  B.  632 ;  18  Law  J.,  C.  P.  73.) 

Under  tliis  act  and  3  &  4  Vict.  c.  82,  the  jurisdiction  to  make  a  charging 
order  is  not  confined  to  the  particular  judge  in  whose  branch  of  the  court  the 
fund  sought  to  be  charged  may  be  standing,  but  it  belongs  to  every  judge  of 
the  Court  of  Chancery.    (Mar<pii$  Hastings  v.  Beavan,  10  W.  R.  206.) 

Such  order  needs  not  be  entitled  in  the  particular  matter  to  the  credit  of 
which  the  fund  is  standing,  the  order  being  valid  if  entitled  in  any  of  the  acts 
which  confer  the  jurisdiction.    (76.) 

Such  an  order  properly  entitled  will  not  be  rendered  void  by  being  also 
entitled  in  a  matter  in  which  it  was  not  necessary  to  entitle  it  at  all.    (76.) 

Certain  stock,  the  subject-matter  of  a  deed  of  settlement  executed  under 
the  sanction  of  the  Court  of  Chancery,  having  been  charged  by  the  order  of 
a  judge,  under  the  14th  and  15ih  sections  of  this  statute,  the  trustees  moved 
to  discharge  the  order,  on  the  ground  that  the  judgment  debtor  had  forfeited 
all  interest  under  the  settlement,  by  taking  the  benefit  of  the  provisions  re- 
lating  to  insolvent  debtors.  The  motion  was  opposed,  upon  a  suggestion 
that  the  settlement  was  fraudulent  and  void  as  against  creditors,  and  that  a 
•uit  was  pending  in  the  Court  of  Chancery  to  avoid  it    The  court  declined 
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f-  2  Fie/.      to  interfere,  eyen  if  they  had  jurisdiction,  Tindal,  C,  J.,  ohsening,  "  If  we 
10,  t,  14.     were  to  enteruin  this  motion,  we  should  in  effect  be  entering  into  a  com- 

plicated  chancery  sait.     Asauming  therefore  that  we  have  jtoisdiction,  this 

18  not  a  case  in  which  it  can  be  exercised."  {Rogert  ▼.  Hollomay,  6  Scott, 
N.  R.  274 :  6  Man.  &  G.  292.) 

A  judge  at  chambers  having  made  an  order  under  this  section,  and  3  &  4 
Vict.  c.  82,  s.  1,  charging  an  annuity  *'  payable  out  of  the  suitors*  fond'' 
by  order  of  the  Lord  Chancellor,  in  pursuance  of  the  provisions  of  the  46 
Geo.  3,  c.  128,  the  Court  of  Exchequer,  considering  it  doubtful  whether  or 
no  the  judge's  order  was  valid,  refused  to  set  it  aside,  as  by  so  doing  they 
would  deprive  the  party  of  the  right  of  appeal.  It  seems  doubtful  whether 
the  Court  of  Exchequer  has  jurisdiction  over  an  order  of  that  description. 
(  fVitham  V.  Lynch,  1  Exch.  R.  391.) 

The  court  has  no  jurisdiction  to  rescind  the  order  of  a  judge  at  chambere 
charging  stock  or  shares  under  this  section.  ( Graham  v.  ConneU,  1  Prac 
Rep.  38;  19  Law  J.,  Exch.  361.)  It  is  no  objection  to  an  order  iitj*  to 
charge  stock  pursuant  to  the  14th  and  15th  sections  of  this  act,  that  it  calls 
upon  a  judgment  creditor  to  ahow  cause  on  a  day  certain.  (^Robimnm  v. 
Burbidge,9C.B.2S9.) 

(»)  Where  a  judgment  creditor  has  got  a  charging  order  at  law  upon  the 
interest  of  the  judgment  debtor  in  a  fund  in  the  Court  of  Chancery,  a  stop 
order  applied  for  in  the  usual  way  is  the  proper  course,  and  an  order  am, 
made  in  that  court  upon  a  petition  for  a  stop  order,  not  received  two  clear 
days  before  the  application,  was  discharged  with  costs.  {Re  Novgell,  11 
W.  R.  896.)  Where  a  testator  by  his  will  directed  that  certain  stock  ahoold 
stand  in  the  names  of  his  executors,  and  the  dividends  should  be  paid  to 
G.  C.  during  his  life,  and  on  his  death  to  £.  C,  his  widow,  **  ahe  to  lay  it 
out  for  the  good  of  his  children :"  and  that  when  the  youngest  child  ahould 
come  of  age,  the  fund  should  be  sold  out  and  divided  amoitgat  the  children. 
It  was  held,  in  an  action  in  which  E.  C.  (after  the  death  of  G.  C.)  was  a 
defendant,  that  an  order  might  be  made,  under  the  14th  and  1 5th  sections 
of  this  act,  for  charging  '*  so  much  of  the  dividends  as  were  payable  to 
E.  C.  for  her  own  use  and  benefit*'  (Fowler  v.  Omrchill,  11  Mees.  &  W. 
67.) 

After  the  order  obtained  by  a  judgment  creditor,  for  charging  the  interest 
of  his  debtor  in  government  stock  standing  in  the  name  of  trustees,  has  been 
made  absoluto  under  the  15th  section  of  diis  statute,  the  Bank  of  England 
is  still  bound  to  pay  the  dividends  to  the  trustees,  being  the  leg^  hands  to 
receive  them ;  and  the  trustees  are  to  apply  the  dividends  according  to  the 
equitable  interesU  of  the  parties.    {BrUted  v.  Wiikint,  8  Hare,  235.) 

The  East  India  Company  granted  to  the  defendant  a  pension  in  con- 
sideration of  his  distressed  state  and  the  services  of  his  &ther.  It  was  held, 
that  this  could  not  be  charged  with  a  judgment  debt  by  a  judge's  order 
under  the  14th  and  15th  sections  of  this  statute.  The  judge's  order  directed 
that  the  pension  should  stand  charged,  unless  cause  were  shown  at  chambers 
in  six  calendar  months.  The  court  rescinded  the  order,  on  motion  by  the 
East  India  Company  and  by  an  assig^nee  of  the  pension,  within  the  six 
months.  (Morrit  v.  Manetty,  7  Q.  B.  674.) 
Effect  of  charging  It  was  decided  by  Lord  Campbell,  C.  J.,  Wightman,  J.,  and  Crowtptem,  J., 
order.  that  the  order  of  a  judge,  charging  stock,  standing  in  the  name  of  a  trustee 

in  trust  for  the  judgment  debtor,  with  a  judgment  debt,  gave  priority  to  the 
judgment  creditor  over  a  prior  mortgagee  of  such  stock  ;  the  mortgagee  not 
having  given  notice  to  the  trustee  of  his  mortgage,  and  the  judgment  credi- 
tor not  having  notice  of  the  mortgage,  and  the  atock  still  remaining  in  the 
name  of  the  trustee.  But  Erie,  J.,  was  of  opinion  that  a  judgment  creditor, 
with  a  charging  order  on  stock,  does  not  become  entitled  to  it  against  a 
prior  mortgagee,  although  he  has  given  no  notice  of  his  mortsage  to  the 
trustee  of  the  stock.  ( Watts  v.  Porter,  3  Ell.  &  BL  743.)  Thelatter  view 
of  the  subject  has  been  considered  correct  by  the  Court  of  Chancery.  (Bemnm 
v.  Lord  Oxford,  25  Law  J.,  Ch.  299  ;  2  Jur.,  N.  8.  121.  See  WMtworik  v. 
Qaugain,  1  Phill.  C.  C.  728  ;  anU,  n.  M9,) 

A  testator  left  real  and  personal  property  to  trustees  to  be  sold  and  di- 
vided  among  children.    One  of  the  children,  by  assignment,  for  valuable 
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consideration,  created  charges  on  his  portion,  and  notice  of  each  of  these      1  4>  2  Vict, 
assignments  was,  immediately  after  its  execution,  given  to  the  trustees  of     c.  110,  t,  14. 

the  will.     A  judffroent  was  recovered  against  the  assignor ;  a  sale  was  

ordered  of  the  real  estates,  and  the  proceeds  were  vested  in  the  Three  per 
Cents.  The  judgment  creditor  obtained  a  charging  order  under  this  sec- 
tion upon  the  share  of  the  assignor.  The  question  then  arose  which  should 
be  preferred,  the  assignees  or  the  judgment  creditof :  Vice- Chancellor  Knight 
Bruce  decided  in  favour  of  the  assip^nees.  They  had  perfected  their  equi- 
table security  long  before  the  charging  order,  and  a  new  charge  then  created 
by  the  debtor  could  not  have  aflTected  their  securities.  If  the  parties  had 
equal  equities,  priority  of  date  was  to  determine  the  preference  between 
them.  {Brearcliff  v.  Dorrington,  4  De  G.  &  S.  122,  cited  by  Lord  Campbell^ 
3  Ell.  &  Bl.  754.     See  Kinderley  v.  Jervis,  22  Beav.  28.) 

In  DwMter  v.  Lord  Glengall,  (3  Ir.  Ch.  R.  47,)  the  Master  of  the  Rolls  in 
Ireland  decided  that  an  equitable  mortgagee,  by  deposit  of  railway  shares,  is 
entitled  to  priority  over  a  prior  judgment  creditor,  who,  subsequently  to  the 
mortgage,  has  obtained  an  order  charging  the  shares. 

This  section  gives  to  a  charging  order  absolute  upon  stock  held  in  trust 
for  the  judgment  creditor  the  same  effect  as  a  charge  under  his  hand,  and 
the  object  of  the  15th  section  is  only  to  prevent  any  new  charge  being 
effected  after  the  charging  order  niH  has  been  obtained  and  before  it  is  made 
absolute.  When  the  charging  order  is  made  absolute,  the  15th  section  has 
performed  its  functions ;  but  if  the  judgment  debtor  had  assigned  the  stock 
before  the  date  of  the  order  niti,  the  assign  might  obtain  a  stop  order  before 
the  order  niti  was  absolute,  notwithstanding  tlie  15th  section,  for  the  real 
charge  under  a  charging  order  is  only  acquired  when  it  is  made  absolute. 
If  a  person,  having  notice  of  a  previous  assignment  of  a  trust  fund,  take  an 
assignment  to  himself  of  the  same  fund,  he  cannot  obtain  priority  over  the 
previous  assign  whether  the  trustee  had  notice  or  not,  and  therefore  if  a 
judgment  creditor,  at  the  time  of  making  his  charging  order  absolute,  have 
similar  notice,  he  is  likewise  unable  to  obtain  priority.  Where  the  fiind  is 
standing  in  the  name  of  the  accountant-general,  the  practice  of  the  office  is 
to  enter  a  memorandum  of  every  charging  order  left  at  the  office,  but  such 
notice  is  not  treated  as  any  restraint  nor  as  equivalent  to  a  stop  order.  No 
entry  is  made  of  notice  of  any  other  assignment.  The  accountant-general 
is  not  a  trustee  of  the  funds  committed  to  him,  but  merely  the  agent  of  the 
court.  The  trustees  who  have  paid  the  funds  into  court  are  the  trustees  of 
it  until  the  court  has  in  some  way  dealt  with  it,  and  then  the  court  becomes 
the  trustee.  Therefore,  notice  to  the  accountant-general  of  an  assignment 
of  funds  in  his  hands  is  of  no  avail  against  a  stop  order  afterwards  obtained 
by  a  subsequent  purchaser  without  notice.  {Warhurton  v.  Hillf  1  Kay, 
470.) 

A  charging  order  under  this  section  will  be  made  absolute,  notwith- 
standing proceedings  against  the  trustees  of  the  fund  by  creditors,  and 
there  is  no  other  fund  for  payment  of  costs.  {Smith  v.  Youde,  2  F.  &  F. 
876--WiIles.) 

(o)  The  proviso  contained  in  this  section  does  not  prevent  the  creditor 
from  obtainmg  the  stop  order  to  restrain  the  debtor  nrom  receiving  divi- 
dends of  stock  accruing  within  the  six  months.  ( fVattt  v.  Jefferffet^  S  Mac. 
&  G.  372 ;  15  Jur.  783 ;  20  Law  J.,  Chan.  659.)  The  correct  construction 
of  the  proviso  is,  that  although  no  steps  can  be  taken  to  enforce  immediate 
payment  of  the  debt  by  realizing  the  security,  yet  that  the  judgment  credi- 
tor may  in  the  meantime,  by  force  of  the  order,  prevent  the  security  given 
him  by  the  statute  from  being  defeated  or  diminished  pro  tanto,  by  stopping 
payment  to  the  debtor  of  part  of  his  security.  (76.  See  Bristed  v.  fFitkint, 
3  Hare,  235.)  The  proviso  does  not  extend  to  a  bill  by  a  tenant  by  elegit 
to  redeem  a  mortgage.    {Bamet  v.  Tkrupp,  3  Jur.,  N.  S.  1242.) 
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15.  And  in  order  to  prevent  any  person  against  whom  judg- 
ment shall  have  been  obtained  from  transferring,  receiving  or 
disposing  of  any  stock,  funds,  annuities  or  shares  hereby  autho- 
rized to  be  charged  for  the  benefit  of  the  judgment  creditor 
under  an  order  of  a  judge,  be  it  further  enacted,  that  every 
order  of  a  judge  charging  any  government  stock,  funds  or 
annuities,  or  any  stock  or  sliares  in  any  public  company,  under 
this  act,  shall  be  made  in  the  first  instance  ex  parte,  and  with- 
out any  notice  to  the  judgment  debtor,  and  shall  be  an  order  to 
show  cause  only ;  and  such  order,  if  anv  government  stock, 
funds  or  annuities,  standing  in  the  name  of  the  judgment  debtor 
in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him, 
is  to  be  affected  by  such  order,  shall  restrain  the  governor  and 
company  of  the  Bank  of  England  from  permitting  a  transfer  of 
such  stock  in  the  meantime,  and  until  such  order  snail  be  made 
absolute  or  discharged ;  and  if  any  stock  or  shares  of  or  in  any 
public  company,  standing  in  the  name  of  the  judgment  debtor 
in  his  own  right,  or  in  the  name  of  any  person  in  trust  for  him, 
is  or  are  to  be  affected  by  any  such  order,  shall  in  like  manner 
restrain  such  public  company  from  permitting  a  transfer  thereof ; 
and  that  if,  after  notice  of  such  oraer  to  the  person  or  persons 
to  be  restrained  thereby,  or  in  case  of  corporations  to  any  autho- 
rized agent  of  such  corporation,  and  before  the  same  order  shall 
be  discharged  or  made  absolute,  such  corporation,  or  person  or 
persons,  shall  permit  any  such  transfer  to  be  made,  then  and  in 
such  case  the  corporation,  or  person  or  persons  so  permitting 
such  transfer,  shall  be  liable  to  the  judgment  creditor  for  the 
value  or  amount  of  the  property  so  charged  and  so  transferred, 
or  such  part  thereof  as  may  be  sufficient  to  satisfy  his  judgment; 
and  that  no  disposition  of  the  judgment  debtor  in  the  meantime 
shall  be  valid  or  effectual  as  against  the  judgment  creditor ; 
and  further,  that  unless  the  Judgment  debtor  shall  within  a  time 
to  be  mentioned  in  such  oraer  show  to  a  judge  of  one  of  the 
said  superior  courts  sufficient  cause  to  the  contrary,  the  said 
order  shall,  af^er  proof  of  notice  thereof  to  the  judgment  debtor, 
his  attorney  or  agent,  be  made  absolute:  provided  that  any 
such  judge  shall,  upon  the  application  of  the  judmient  debtor, 
or  any  person  interested,  have  full  power  to  discharge  or  vary 
such  order,  and  to  award  such  costs  upon  such  application  as  lie 
may  think  fit  {Jk). 

(h)  It  18  not  a  ^ood  suggestion  to  an  order  for  discharging  stock  ondo' 
this  section,  that  it  requires  cause  to  be  shown  on  a  day  specified,  although 
the  statute  directs  that  it  shall  require  cause  to  be  shown  **  within  a  time  to 
be  mentioned  in  such  order.*'  {Robinson  v.  Burridge,  1  Prac  Rep.  94 ;  19 
Law  J.,  C.  P.  242.)  Nor  that  such  order  purports  to  be  made  in  purstiance 
of  the  1  &  2  Vict.  c.  1 10  alone,  and  not  also  of  the  3  &  4  Vict.  c.  82.  (Ih, ) 
A  judgment  was  entered  in  the  master's  book,  as  in  a  cause  of  A.  v,  B.,  the 
plaintiff  obtained  an  order  to  charge  stock  of  the  defendant  standing  in  the 
name  of  tlie  accountant-general,  which  order  was  entitled  A.  «.  C.  sued  as 
B.  A  rule  to  rescind  it  having  been  obtained,  on  the  ground  that  it  did 
not  follow  the  judgment  in  its  title,  the  plaintiff  produced  the  judgment 
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paper,  which  was  intituled  in  the  same  way  as  the  order.    It  was  held,      1  4>  2  Viet. 
that  the  order  was  properly  intituled,    {lb,)     It  seems  that  such  an  order     e,  110,  «.  15. 

is  in  the  nature  of  a  writ  of  execution,  and  ought  to  follow  the  judgment  in • 

its  title.  {lb,)  The  words  *'  C.  sued  as  "  appear  to  have  been  interlined  : 
it  was  held  by  Wildet  C.  J.,  that  such  interlineation  must  be  presumed  to 
have  been  made  before  the  judgment  paper  was  sealed  by  the  court.     {lb,) 

The  5  Vict.  c.  5,  s.  5,  enacts,  that,  in  the  place  and  stead  of  the  writ  of  Writ  of  distringas 
dUtringaSt  as  the  same  has  been  heretofore  issued  from  the  Court  of  Exche-  {f  ***  **JH5?  '""* 
quer,  a  writ  of  distringasy  in  the  form  set  out  in  the  first  schedule  to  that  S*^1^SSg"to 
act,  shall,  on  and  after  the  15th  day  of  October,  1841,  be  issuable  from  the  form  in  flrat 
Court  of  Chancer?,  and  shall  be  sealed  at  the  subpoena  office,  and  that  the  scliedale  to  aet 
force  and  effect  of  such  writ,  and  the  practice  under  or  relating  to  the  same,  *  ^**^  ^  *• 
shall  be  such  as  was  then  in  force  in  the  said  Court  of  Exchequer :  pro~ 
vided,  nevertheless,  that  such  writ,  and  the  practice  under  or  relating  to 
the  same,  and  the  fees  and  allowances  in  respect  thereof,  shall  be  subject  to 
such  orders  and  regulations  as  may,  under  the  provisions  of  that  act,  or  of 
any  other  act  then  in  force,  or  under  the  general  authority  of  the  Court  of 
Chancery,  be  made  with  reference  to  the  proceedings  and  practice  of  the 
said  Court  of  Chancery.    (See  Order  of  Court,  17th  November,  1841,  as  to 
dittringas,)    The  statute  5  Vict.  c.  5,  s.  4,  has  conferred  on  the  court  no  new 
summary  jurisdiction  with  respect  to  granting  injunctions ;  but  the  remedy 
provided  thereby  was  intended  only  for  limited  and  interim  purposes,  viz., 
to  protect  stock  until  the  party  having  a  claim  to  it  can  have  time  to  assert 
that  claim  by  bilL     H.  obtained  a  restraining  order  under  the  above  statute 
on  the  SOth  of  May,  but  he  neglected  to  Ale  a  bill.    Upon  motion  made  the 
80th  June  to  discharge  the  order,  it  was  held,  first,  that  the  order  could  not 
stand  without  a  bill  filed ;  and  secondly,  that  although  the  court  had  power 
to  continue  the  order  until  a  bill  should  be  filed,  yet  that  this  was  not,  by 
reason  of  H.'s  delay  in  filing  a  bill,  the  proper  case  for  the  exercise  of 
such  power.     (In  re  Suisse,  6  Jur.  597.)     It  seems  that  the  remedies  given 
by  the  4th  and  5th  sections  of  the  act  5  Vict.  c.  5,  are  cumulative,  and  con- 
sequently that  a  party  who  has  sued  a  distringas,  under  the  5th  section,  it 
not  thereby  precluded  from  afterwards  applying  for  ^n  injunction  under  the 
4th  section.     {Ex  parte  Marquis  rf  Hertford,  1  Phill.  C.  C.  129 ;  1  Hare, 
584.    See  Lewin  on  TrusU,  pp.  651—656,  4th  ed.) 

**  Victoria,  by  the  grace  of  Goii  of  the  United  Kingdom  of  Great  Britain  Form  of  writ, 
and  Ireland  Queen,  defender  of  the  faith,  to  the  sheriff's  of  London,  greet- 
ing:— We  command  you  that  you  omit  not  by  reason  of  any  liberty,  but 
that  you  enter  the  same  and  distrain  the  governor  and  company  of  the 
Bank  of  England  by  all  their  lands  and  chattels  in  ^our  bailiwick,  so  that 
they,  or  any  of  them,  do  not  ititermmeddle  therewith  until  we  otherwise 
command  you ;  and  that  you  answer  us  the  issues  of  the  said  lands,  so  that 

they  do  appear  before  us  in  our  High  Court  of  Chancery  on  the  day 

of ,  to  answer  a  certain  bill  of  complaint  lately  exhibited  against  them 

and  other  defendants  before  us  in  our  said  Court  of  Chancery  by ,  com- 
plainant ;  and  further  to  do  and  receive  what  our  said  court  shall  then  and 
there  order  in  the  premises,  and  that  you  then  leave  there  this  writ.  Wit- 
ness ourself  at  Westminster,  the day  of ,  in  the year  of  our 

reign.  Devon." 

The  following  is  the  form  of  the  affidavit  which  has  been  substituted 
by  the  judges  of  the  Court  of  .Chancery  by  an  Order  dated  10th  December, 
1841,  for  the  form  set  out  at  the  foot  of  the  Orders  of  the  17th  November, 
1841: 

A.  B.  [the  name  qf  the  party  or  parties  in  whose  hehatf  the  writ  is  sued  out"] 
V.  The  Governor  and  Companv  of  the  Bank  of  England. 

I, of ,  do  solemnly  swear,  that,  according  to  the  best  of  my 

knowledge,  information  and  belief,  i  am  [or  if  the  affidavit  is  made  by  the 
solicitor,  *•  A.  B.,  of ,i8"]  beneficially  interested  in  the  stock  herein- 
after particularly  described,  that  is  to  say  [here  specify  the  amount  qfthe  stock 
to  be  tweeted  by  the  writ,  and  the  name  or  names  of  the  person  or  persons,  or 
body  poUtie  or  corporate,  in  whose  name  or  names  the  same  shall  be  standing^. 


P  P 


Digitized  by 


Google 


578 

1  4"  2  Vict. 
0.  110,«.  16. 


Scenritiet  not 
realised  to  be 
lelinquUbed  if 
thepenon  be 
token  in  eacecu- 


Judgmenis  affecting  Seal  and  Personal  Property. 

Effect  of  taking  the  Body. 

16.  If  any  judgment  creditor,  who  under  the  powers  of  this 
act  shall  have  obtained  any  charge,  or  be  entitled  to  the  benefit 
of  any  security  whatsoever,  shall  afterwards,  and  before  the 
property  so  charged  or  secured  shall  have  been  converted  into 
money  or  realised,  and  the  produce  thereof  applied  towards 
payment  of  the  judgment  debt,  cause  the  person  of  the  judg- 
ment debtor  to  be  taken  or  charged  in  execution  upon  sucn 
judgment,  then  and  in  such  case  such  judgment  creditor  shall 
be  deemed  and  taken  to  have  relinquished  all  right  and  tide  to 
the  benefit  of  such  charge  or  security,  and  shall  forfeit  the  same 
accordingly  (t). 

(0  Iq  WeUt  V.  Gihhs  (8  Beav.  899),  a  <^uesdoo  was  raised  whether  an 
order  to  pay  money  into  oourt  to  the  credit  of  a  came  U  an  order  within 
the  meaning  of  the  18th  section  of  this  act ;  and  if  so,  whether  a  takii^ 
under  an  attachment  tN  contempt  would,  under  this  section,  invalidate  a 
charge  obtained  under  the  18th  section.  The  court  said,  it  certaiq^y  is  not 
the  same  thing  as  a  uking  under  a  co.  «a.  at  law ;  nor  is  this  court  bound 
by  the  decisions  of  courts  of  law,  which  in  some  cases  prohibit  a  party 
proceeding  against  the  property  and  person  at  the  same  time.  (See  HiJt^. 
Fettitt,  1  Cb.  Ca.  91.)  The  two  concurrent  processes  have  at  all  times 
existed  in  this  court,  and  still  exist,  so  that  if  a  defendant  should  remain  in 
prison,  and  neglect  to  pay  money  according  to  the  order  of  the  court,  a 
sequestration  would  go  against  his  estate. 

A  creditor  recovered  a  judgment  in  this  country,  and  obtained  a  charge 
on  his  debtor's  lands,  &c.,  under  the  15th  section  of  this  act.  Ue  afto^ 
wards  arrested  the  debtor  in  Jersev  upon  mesne  process  for  the  same  debt 
It  was  held,  that  the  charge  on  the  lands  here  was  not  thereby  Ibrfiuted 
under  this  section.    {HwkUtch  t.  Collins,  &  Bear.  497.) 


Judgment  debts 
to  carry  interett. 


Interest  on  Judgments. 

17.  Every  judgment  debt  shall  carry  interest  at  the  rate  of 
four  pounds  per  centum  per  annum  from  the  time  of  entering 
up  the  judgment,  or  from  the  time  of  the  commencement  of  this 
act  in  cases  of  judgments  then  entered  up  and  not  canying  inte- 
rest, until  the  same  shall  be  satisfied,  and  such  interest  may  be 
levied  under  a  writ  of  execution  on  such  judgment  (A). 

(k)  Interest  runs  on  a  judgment  debt,  under  this  section,  firom  the  time 
of  the  entry  of  the  incipitur,  and  not  merely  from  the  final  completion  of 
the  judgment  after  the  taxation  of  costs,  {rfewton  ▼.  Grtmd  Jmnetiom  Rail' 
way  Company,  16  Mees.  &  W.  189.)  Under  this  section  a  plaintiff  is  en^ 
titled  to  interest  upon  a  judgment  from  the  day  on  wbidi  it  is  signed,  the 
words  ^  entered  up "  in  that  clause  hsTlng  reference  to  the  entry  of  tiie 
incipitur  in  the  master's  book ;  and  this  right  is  not  varied  by  an  abbrevia- 
tion  mark  in  the  amount  at  a  subsequent  period,  upon  a  review  of  the  taxa- 
tion. (Fisher  v.  Budding,  3  Scott,  N.  R.  516;  9  DowL  P.  C.  979.  See 
mtt,  pp.  269,  270.) 

Under  the  17th  and  18th  sections  of  this  statute,  interest  is  recoTerable 
on  costs  which  one  party  is  ordered  to  pay  to  another,  but  not  on  coats 
directed  to  be  raised  out  of  an  estate.  (Attormey-Qenend  t.  Netkercott,  10 
Sim.  529.) 
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This  section,  allowing  interest  on  judgments,  applies  as  well  to  judg-      I  <^  2  Vtct, 
ments  for  costs  as  for  the  subject-matter  of  the  action.    Therefore,  where  it     e.  110,  t,  17. 

was  sought  to  set  aside  a  writ  of  ca.  sa.,  upon  the  ground  that  it  com-    

manded  the  sheriff  to  levy  the  amount  of  the  defendant's  costs  upon  a  non- 
suit with  interest:  it  was  held,  that  the  motion  could  not  be  sustained. 
{Pitcher  Y.  RoberU,  2  Dowl.  N.  S.  394;  12  Law  J.»  N.  S.  178;  7  Jur. 
466.) 

Under  the  Common  Law  Procedure  Act,  1852,  the  following  rules  have  Ralet  as  to  reco- 
been  made  as  to  the  recovery  of  interest  on  writs  of  execution : — 76.  Every  '•T  ®'  Interett. 
writ  of  execution  shall  be  endorsed  with  a  direction  to  the  sheriff,  or  other 
officer  or  person  to  whom  the  writ  is  directed,  to  levy  the  money  really  due 
and  payable,  and  sought  to  be  recovered,  under  the  judgment,  stating  the 
amount,  and  also  to  levy  interest  thereon,  if  sought  to  be  recovered,  at  the 
rate  of  four  pounds  per  centum  per  annum  from  the  time  when  the  judg- 
ment was  entered  up,  or. if  it  was  entered  up  before  the  Ist  of  October,  1838, 
then  from  that  day ;  provided  that,  in  cases  where  there  is  an  agreement 
between  the  parties  that  more  than  four  per  cent,  interest  shall  be  sepured 
by  the  judgment,  then  the  endorsement  may  be  accordingly  to  levy  the 
amount  of  interest  so  agreed.  77«  In  cases  of  an  assessment  of  further 
damages,  pursuant  to  the  sUtute  of  8  &  9  WilL  3,  it  shall  be  sUted  in  the 
body  of  the  writ  of  execution  that  the  sheriff,  or  other  officer  or  person  to 
whom  the  writ  is  directed,  is  to  levy  interest  on  the  damages  assessed  and  costs 
taxed  in  that  behalf,  at  the  rate  of  four  pounds  per  centum  per  anuum  from 
the  day  on  which  execution  was  awarded,  unless  execution  was  awarded 
before  the  1st  of  October,  1838,  and  in  that  case  from  Uiat  day.  (Reg.  Gen. 
Ua.  T.  1853 ;  1  BIL  &  Bl.  App.  xv.) 


Decrees  and  Orders  in  Equity. 
18.  All  decrees  or  orders  of  courts  of  equity,  and  all  rules  of  Decreet  and 
courts  of  common  law,  and  all  orders  of  the  Lord  Chancellor  Sf*equuy*^* 
or  of  the  court  of  review  in  matters  of  bankruptcy,  and  all  }®^*num^^ 
orders  of  the  Lord  Chancellor  in  matters  of  lunacy,  whereby  ^^*^*™®° 
any  sum  of  money,  or  any  costs,  charges  or  expenses,  shall  be 
payable  to  any  person,  shall  have  the  effect  of  judgments  in  the 
superior  courts  of  common  law,  and  the  persons  to  whom  any 
such  monies  or  costs,  charges  or  expenses,  shall  be  payable 
shall  be  deemed  judgment  creditors  within  the  meaning  oi  this 
act ;  and  all  powers  nereby  given  to  the  judges  of  the  superior 
courts  of  common  law  with  respect  to  matters  depending  m  the 
same  courts,  shall  and  may  be  exercised  by  courts  of  equity 
with  respect  to  matters  therein  depending,  and  by  the  Lord 
Chancellor  and  the  court  of  review  in  matters  of  bankruptcy, 
and  by  the  Lord  Chancellor  in  matters  of  lunacy ;  and  all 
remedies  hereby  given  to  judgment  creditors  are  in  like  manner 
given  to  persons  to  whom  any  monies  or  costs,  charges  or  ex- 
penses are  by  such  orders  or  rules  respectively  directed  to  be 
paid. 

(Q  This  section  is  extended  to  the  Common  Palatinate  Courts  and  to 
the  Equity  Court  of  Durham.    (18  &  19  Vict.  c.  15,  s.  2.) 

The  provisions  of  the  act  1  &  2  Vict.  c.  110,  so  far  as  the  same  relate  to  Proviiloni  of  1  ft 

orders  of  the  Lord  Chancellor,  or  of  the  Court  of  Review  therein  referred  J^j\*fi*itc*,{,|J  Jj 

to  in  matters  of  bankruptcy,  and  the  powers  given  by  the  same  act  to  the  orders  of  tho 

pp2 


Digitized  by 


Google 


680  Judgments  affecting  Real  and  Personal  Property, 

1  1>  2  Viet,       Lord  Chancellor  and  the  said  Court  of  Review  in  matters  of  bankraptcy, 

e.  llOy  t.  18.     shall  extend  to  and  be  applicable  to  orders  of  the  Lord  Chancellor  aiid  of 

the  Court  of  Appeal  in  Chancery,  sitting  in  bankruptcy,  under  the  Bank- 

AddmSl  -^  provision  to  the  same  efifect  was  conuined  in  12  &  13  Vict,  c  106, 

'*^  B.  248;  and  see  14  &  15  Vict,  c.  83,  s.  7. 

Writs  of  execution  upon  decrees  and  orders  of  courts  of  equity,  under  this 
section,  must  issue  out  of  the  court  in  which  such  decrees  and  orders  are 
made,  and  cannot  be  awarded  by  a  court  of  common  law.  {Stamford  ▼. 
Robhuon,  8  Mann.  St  G.  407.  Re  Starford,  4  Scott,  N.  R.  23.)  A  party 
entitled  to  costs  under  an  interpleader  order  is  not  bound  to  take  out  exe- 
cution under  the  Interpleader  Act,  1  &  2  Will.  4,  c.  58,  s.  7,  but  may  make 
the  order  a  rule  of  court,  and  take  out  execution  under  this  sectioo. 
(  Ceiti  V.  Bartlett,  9  Mees.  Sc  W.  840.)  Where  an  order  of  court  was  made 
for  payment  of  costs  of  a  motion  to  set  aside  an  award,  and  a  co.  «a.  was  sued 
out  more  than  a  year  and  a  day  after  the  allocatur,  the  arrest  was  held  to  be 
regular  under  this  section,  without  icire  facias  or  motion  in  court.  {lure 
Slower  and  Payne,  11  Q.  B.  136.) 

The  seizure  of  the  person  of  the  debtor  for  contempt  of  court  is  not,  under 
this  section,  the  release  of  the  debts  against  the  debtor's  property.  {Roberte 
T.  Boll,  3  Sm.  &  G.  168.) 

After  verdict  in  ejectment,  the  successful  party  may  sue  out  execution  oa 
the  consent  rule  for  the  amount  of  his  uxed  cosu,  under  this  sectioo,  with- 
out any  previous  rule,  calling  upon  the  opposite  party  to  pay  such  amount. 
{Doe  d.  Pennington  v.  Barrellj  10  Q.  B.  531.)     It  seems,  that  where  a  role 
_  has  the  force  of  a  judgment,  under  this  section,  it  is  not  necessary  that  a 

^— -  rule  should  be  served  calling  on  the  party  in  default  to  show  cause  why  he 
should  not  pay  the  amount  mentioned  in  the  rule.  {Doe  d.  Harrison  v. 
Hampton,  5  bowl.  &  L.  484;  4  C.  B.  745.)  A  rule  calling  on  a  party  to 
pay  money  pursuant  to  an  award,  with  a  view  to  execution  under  this  sta- 
tute, is  a  rule  nisi  only ;  and  the  court  refused  to  make  such  rule  absolute 
without  personal  service,  where  it  appeared  that  such  service  might  be 
effected.  (  Winwood  v.  HoU  or  Hoult,  3  DowL  &  L.  85 ;  14  Mees.  &  W.  197 ; 
15  Law  J.,  Exch.  10.) 

A  judge  at  the  assizes  made  an  order  to  postpone  a  cause  to  the  next  as- 
sizeSy  the  defendant  forthwith  to  pay  to  the  plaintiff  the  costs  of  the  day,  to 
be  taxed.  This  order  was  afterwards  made  a  rule  of  court,  before  which, 
however,  the  suit  having  abated  by  the  defendant's  death,  the  court  refused 
to  order  the  costs  to  be  uxed,  witli  a  view  to  the  plaintiff's  issuing  exe- 
cution under  this  section.  {Hill  v.  Brown,  11  Jur.  290;  16  Mees.  &  W. 
796.) 

A  judge's  order  under  the  6  &  7  Vict,  c  73,  s.  48,  ordering  judgment  to 
be  entered  up  for  the  amount  found  by  the  master's  allocatur  to  be  due  oq 
an  attorney's  bill  of  costs,  has  the  same  force  as  a  rule  of  court  for  the  pay- 
ment of  money  under  this  section.  No  action,  therefore,  need  be  brought 
on  such  order,  and  if  brought,  the  costs  of  the  writ,  declaration  and  appear- 
ance will  not  be  allowed.  {Griffiths  v.  Hughes,  11  Jur.  313;  16  Law  J, 
Exch.  176;  16  Mees.  &  W.  809;  4  DowL  &  L.  719.) 
Orders  eharginf  Stock  standing  in  the  accountant-general's  name  to  the  separate  account 
stock.  of  a  party  against  whom  a  judgment  debt  has  been  recovered,  may  be  charged, 

under  this  statute,  with  the  debt;  but  the  charging  order  must  be  made, 
not  by  a  judge  in  equity,  but  by  a  judge  at  common  law;  and  although  such 
order,  in  terms,  charges  the  stock,  it  affects  only  the  interest  of  the  debtor 
in  the  stock,  and  therefore  does  not  interfere  with  the  rights  of  prior  incum- 
brancers. A  court  of  equi^  will  make  a  stop  order  as  auxiliary  to  the  charg- 
ing order.  A  party  intending  to  apply  for  a  stop  order  must  give  notice  of 
his  application  to  all  other  persons  having  like  orders  on  the  funds.  {Hmlkn 
v.  Day,  10  Sim.  41 ;  4  Jur.  1125.  See  ante,  p.  564.)  A  judgment  having 
been  obtained  against  a  party,  to  whom  a  sum  standing  to  the  credit  of  the 
cause  had  been  ordered  to  be  paid,  the  court,  on  the  application  of  the  judg- 
ment creditor,  stayed  the  delivery  to  the  debtor  of  the  accountant-general's 
cheques.  {Rolnnson  v.  Wood,  5  Beav.  388.)  Courts  of  equity  will  carry  into 
execution  then:  orders  for  decrees  and  costs,  by  charging  the  government 


Digitized  by 


Google 


Decrees  and  Orders  in  Equity.  581 

stock  of  the  debtor  under  the  provisions  of  this  statute ;  and  for  that  pur-       1  4"  2  VicU 
pose  it  is  not  necessary  to  give  further  proof  of  application  for  payment  than     e«  110,  «.  18. 
is  contained  in  the  notice  of  the  intended  application  to  make  the  order  for  — — ^ 
the  charge  absolute.     {Blake  v.  White,  3  Y.  &  Coll.  434 ;  8  Jurist,  749.) 

The  court  will  not  set  aside  a  judge's  order  charging  stock  unless  it  is 
clear  that  such  order  ought  not  to  have  been  made.  (NichoUt  t.  Rosewarne, 
28L.  J.,  C.  P.  278.) 

A  decree  for  specific  performance  with  a  reference  to  the  master  to  compute 
interest  and  tax  costs,  and  ordering  the  defendant  to  pay  the  purchase- 
money,  and  interest  and  costs  when  ascertained,  was  held  to  constitute  a 
judgment  debt.     {Duke  of  Beat^ort  v.  Phillips,  1  De  Gex  &  S.  821.) 

A  bill  in  equity  to  charge  lands  under  the  18th  and  this  section,  with  sums 
payable  by  virtue  of  a  rule  of  court  of  common  law,  was  held  to  be  demur- 
rable on  the  ground  that  the  party  filing  the  bill  was  not  the  person  to 
whom  the  money  was  payable  under  the  rule,  but  only  the  person  for  whose 
benefit  such  money  was  payable.  {Crowther  v.  Crowther,  2  Jur.,  N.  S.  274; 
25L.  J.,  Ch.  511.) 

A  party,  who  has  obtained  a  decree  for  an  account  of  what  is  due  to  him, 
and  payment  of  what  shall  be  found  due,  cannot,  pending  the  account,  ob- 
tain a  charging  order,  under  this  section,  on  the  property  of  the  defendant, 
such  a  decree  not  being  a  decree  for  the  payment  of  money  within  the 
meaning  of  this  section.  {Chadwick  v.  Holt,  2  Jur.,  N.  S.  918 ;  26  Law  J., 
Ch.  76.) 

The  chief  clerk's  certificate,  finding  money  to  be  due  to  a  party,  though 
adopted  by  the  judge,  is  not  an  order  for  payment  of  money  within  this 
section,  so  as  to  make  the  sum  found  due  carry  interest.  (  Earl  Monoid  v. 
Ogle,  4  De  G.  &  J.  38.) 

A  decree  directing  payment  to  the  credit  of  a  cause  does  not  constitute  a 
plaintiff  a  judgment  creditor  of  the  defendant  under  this  act.  ( fVard  v. 
Shakeshqft,  8  W.  R.  885.) 

A  judgment  at  law  being  given  to  be  dealt  with  by  a  court  of  equity,  it 
was  held,  that  a  charging  order  ought  not  to  be  obtained  on  such  judgment 
without  the  leave  of  the  Court  of  Equity.    {Spenee  v.  Briscoe,  26  Beav.  509.) 

A.  B.  had  obtained  an  order  in  the  Exchequer  for  payment  of  costs,  against 
a  party  to  a  suit  in  Chancery,  who  was  tenant  for  life  of  certain  property 
over  which  a  receiver  had  been  appointed,  with  directions  to  pay  her  the 
rents.  Such  an  order  having  the  effect  of  a  judgment  under  this  section, 
Lord  Langdale,  M.  R.,  gave  leave  to  A.  B.,  notwithstanding  the  appoint- 
ment of  a  receiver,  to  sue  out  and  execute  such  writs  as  he  might  be  advised. 
(  Grooch  V.  Hayworth,  3  Beav.  428.)  Under  an  agreement  of  reference  a  sum 
was  awarded  to  be  paid  by  the  plaintiff  to  the  defendant :  and  afterwards  the 
agreement  was  made  a  rule  of  court.  It  was  held,  that  the  plaintiff  could 
not,  by  virtue  of  the  rule  of  court,  issue  execution  for  the  sum  under  this 
section,  that  clause  being  applicable,  for  such  purpose,  only  where  the  money 
payable  by  the  rule  is  expressed  in  the  rule  itself.  {Jones  v.  Williams,  11 
Ad.  &  EH.  175 ;  4  P.  &  Dav.  217.)  Where  there  is  a  doubt  as  to  the  va. 
lidity  of  an  award,  the  court  will  not  grant  a  rule  under  this  section,  calling 
upon  the  party  to  pay  the  sum  awarded.  {Dickenson  v.  Allsop,  18  Mees.  £ 
W.  722.  See  Fawcett  v.  Eastern  Counties  Railway  Company,  6  Dowl.  &  L.  54.) 
A  judge's  order  for  payment  of  money  obtained  ex  parte  cannot  be  made  the 
foundation  of  an  execution  under  this  section.  {Rickards  v.  Patterson,  1 
DowL  P.  C,  N.  S.  52 ;  8  Mees.  &  W.  313  ;  5  Jur.  894.  See  Neale  v.  Postle- 
thwaite,  8  Dowl.  P.  C.  100.)  A  party  to  whom  a  sum  of  money  has  been 
made  payable  by  a  rule  of  court  is  entitled  under  this  section  to  sue  out 
execution  for  the  amount  without  any  leave  obtained  from  the  court  for  that 
purpose.     (  Wallis  v.  Sheffield,  3  Jur.  1002.) 

The  court  will  not  make  an  order  for  payment  of  money  directed  by  an 
award  to  be  paid  so  as  to  enable  the  party  entitled  to  receive  it  to  avail 
himself  of  this  section,  except  where  the  case  is  clear  and  free  from  doubt. 
{Mackenzie  v.  Sligo  and  Shannon  Railway  Company,  9  C.  B.  250.)  An  attach- 
ment does  not  lie  against  a  corporation,  e.  g.  an  incorporated  railway  com- 
pany, for  nonperformance  of  an  award.  {lb.  See  23  &  24  Vict.  c.  126,  s. 
33.)    The  Court  of  Common  Pleas  refused  a  rule  for  payment  of  money 
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1  4*  2  VicU  undn  an  award  where  it  appeared  that  the  unascertained  costs  of  eertain 
e.  1 10,  #.  18«  proceedings  in  Chancery  were  payable  to  the  other  party  under  the  award. 
[Lambe  t.  /one*,  9  C.  B.,  N.  8.  478.) 

A  rule  of  court  for  the  payment  of  money  upon  a  condition  mdy  caonoC 
be  the  foundation  pf  a  proceeding  under  this  section.  In  an  action  by  the 
plaintiffs  as  chorchwaraens  to  recover  possession  of  a  book  beloi^ng  to  the 
parish,  a  Terdict  was  taken  for  the  plaintiffs,  subject  to  a  special  case.  Upon 
the  argument  of  the  case  the  court  directed  a  nonsuit.  The  case  was  afier- 
wards  tomed  into  a  special  verdict,  and  upon  argument  it  was  agreed,  **  tbat 
the  judgment  of  the  court  below  should  stand  aim  the  select  vestry  be  at  an 
end,  the  costs  of  both  sides  to  be  paid  out  of  the  parish  funds."  This  agree, 
ment  was  embodied  in  an  order  of  £r/f ,  J.,  which  was  afterwards  made  a  rule 
of  court.  Difficulties  arising  in  carrying  out  this  order,  the  court  of  error 
awarded  a  ventre  de  novcy  and  upon  the  cause  again  coming  on  for  trial  an 
order  of  nt«t  ^tue  was  drawn  up  by  consent,  re^rring  it  to  WUUawit,  J^  to 
determine  the  cause  and  all  matters  relating  to  it,  with  power  to  direct  hn 
what  manner  the  order  (and  rule  thereon)  of  Erle^  J.,  was  to  be  carried  into 
effect.  In  August,  1852,  WUHamt,  J,,  made  an  order  directing  the  defend- 
anU  to  pay  the  plaintiffs  on  the  1st  March,  1858,  1,785/.  5t.  6d.  (the  amoaat 
at  which  the  plaintiff's  costs  had  been  taxed)  **  unless  in  the  meantime  the 
sum  be  paid  to  the  plaintiffs  out  of  the  funds  of  the  parish."  This  last- 
mentioned  order  having  been  made  a  rule  of  court,  and  the  money  not 
having  been  paid,  the  plaintiffs  issued  an  execution  thereon  under  this  sec- 
tion. It  was  held,  that  the  order  of  fViUiams,  J.,  was  not  an  award,  but  a 
judge's  order,  and  made  with  competent  authority,  but  that  being  condi- 
tional it  was  not  one  upon  which  an  execution  could  at  once  issue  in  pur- 
suance of  this  statute.     {Gibbi  v.  Flight,  13  C.  B.  808.) 

The  form  (No.  10)  of  the  writ  of  execution,  where  a  matter  of  account  is 
referred  to  and  decided  on  by  an  arbitrator,  officer  of  the  court  or  county 
court  judge,  as  settled  by  the  judges  by  the  rule  of  Michaelmas  Term, 
1854,  does  not  dispense  with  the  signing  of  judgment  or  obtaining  a  nde 
or  order  under  this  section.  (Kendel  v.  MerreU,  18  C.  B.  173.  See  17  &  18 
Vict.c  125,8.3.) 

To  constitute  a  proper  service  of  an  award,  a  copy  must  be'  delivered  to 
the  party,  and  the  original  must,  at  the  same  time,  be  shown  to  him.  Where 
the  copy  was  personally  delivered  to  the  party  on  the  21st  of  October,  and  a 
demand  of  performance  made  on  the  23rd,  the  original  being  then  for  the 
first  time  shown :  it  was  held,  that  this  was  not  such  a  service  as  to  form  the 
foundation  either  of  an  attachment  or  of  a  rule  under  this  section.  {Lhgd 
▼.  Harritt  8  C.  B.  63.^ 

Where  all  matters  in  difference  in  a  cause  are  referred  by  a  judge's  order, 
^e  court  will  enforce  the  payment  of  the  sum  awarded  by  a  rule  of  eoort 
under  this  act,  although  the  time  for  moving  to  set  aside  the  award  has  not 
expired.  An  award  ordering  the  defendant  to  pay  the  sum  awarded  to 
the  plaintiff  or  his  attorney  S.  is  good  without  any  power  of  attorney  to  S. 
to  demand  the  money.  (Hare  v.  Fleay,  20  Law  J.,  C.  P.  249 ;  15  Jar. 
1038.) 

A  direction  in  an  award,  that  one  party  shall  pay  money  to  a  stranger, 
is  good,  if  it  does  not  appear  impossible  that  such  payment  can  be  made 
for  the  benefit  of  a  party  to  the  award.  iJdeock  v.  Wood,  20  Law  J., 
Exch.  485.) 

It  is  competent  to  a  bankrupt,  if  he  will,  to  become  a  party  to  a  refer- 
ence concerning  a  matter  which  has  passed  to  his  assignees,  and  if  be  Is 
ordered  by  the  arbitrator  to  pay  costs  the  court  will  enforce  the  payment  by 
a  rule  under  this  section.  {Rs  MilHet,  15  C.  B.  451 ;  18  Jur.  1108;  24 
Law  J.,  C.  P.  29.) 

The  words  of  this  section,  *'  monies  or  costs,  charges  or  expenses,"  mean 
money  decreed  or  ordered  to  be  paid,  together  with  the  costs.  Arc.,  to  be  as- 
certained on  taxation  by  the  officer  of  the  court,  and  no  order  to  pay  costs 
is  requisite.  {Jones  v.  Williams,  8  Mees.  &  W.  349  ;  9  DowL  P.  C.  702 ;  5 
Jur.  895.)  Costs  having  been  taxed  upon  a  rule  of  court,  the  court  refused 
to  make  an  order  upon  the  party  to  pay  the  ascertained  amount,  to  found  an 
execution  under  this  section.   (Hodgson  v.  Patterson,  5  Scott,  N.  R.  76 ;  see 
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EUkards  T.  Pattenon,  8  Mees.  &  W.  313 ;  Jonet  v.  Williamty  8  Mees.  &  W.       I  4-  2  Hcf. 
349;  9  Dowl.  702;  NtaU  v.  PosiUthwaite,  1  Ad.  &  E.,  N.  S.  243;  i)oe  v.     e.  110,  «.  18. 

jimeyt  8  Mees.  &  W.  365.)    An  order  of  the  Court  of  Chancery  requiring  

the  defendants  in  a  suit  to  pay  a  certain  sum  into  the  Bank«  with  the  privity 
of  the  accountant-general,  to  the  credit  of  the  cause,  is  not  an  order  which 
has  the  effect  of  a  judgment  within  the  provisions  of  this  statute.  {Gibbi 
V.  Pike,  8  Mees.  &  W.  223  ;  9  Dowl.  P.  C.  131.    See  pott,  p.  585.) 

A  solicitor  has  no  lien  upon  real  estate  recovered  by  him  for  his  costs  and 
expenses  in  so  doing.  The  taxing  master's  certificate  when  registered  is 
not  an  order  for  the  payment  of  money  within  this  section.  (Shaw  v.  Neale, 
20  Beav.  157 ;  1  Jur.,  N.  S.,666:  24  Law  J.,  Ch.  563.) 

An  order  for  payment  of  costs  operates  only  as  against  purchasers,  mort- 
gagees and  creditors  from  the  registration  of  the  certificate  of  taxation. 
{Hargrove  v.  Hargrove,  23  Beav.  484.) 


New  Register. 

19.  No  jadgment  of  any  of  the  said  superior  courts,  nor  any  Nojndgment, 
decree  or  order  in  any  court  of  equity,  nor  any  rule  of  a  court  of  SbSwS'etute 
common  law,  nor  anv  order  in  bankruptcy  or  lunacy,  shall  by  othervrise  than 
virtue  of  this  act  aflfect  any  lands,  tenements  or  hereditaments,  "iit*ii?5i«^-"*' 
as  to  purchasers,  mortgagees  or  creditors,  unless  and  until  a  «^("*)' 
memorandum  or  minute  containing  the  name  and  the  usual  or 
last  known  place  of  abode,  and  the  title,  trade  or  profession  of 
the  person  whose  estate  is  intended  to  be  affected  thereby,  and 
the  court  and  title  of  the  cause  or  matter  in  which  such  judg* 
ment,  decree,  order  or  rule,  shall  have  been  obtained  or  made, 
and  the  date  of  such  judgment,  decree,  order  or  rule,  and  the 
account  of  the  debt,  damages,  costs  or  monies  thereby  recovered 
or  ordered  to  be  paid,  shall  be  left  with  the  senior  master  of  the 
Court  of  Common  Pleas  at  Westminster,  who  shall  forthwith 
enter  the  same  particulars  in  a  book  in  alphabetical  order,  by 
the  name  of  the  person  whose  estate  is  intended  to  be  affected  by 
such  judgment,  decree,  order  or  rule ;  and  such  officer  shall  lie 
entitled  for  any  such  entry  to  the  sum  of  5<. ;  and  all  persons 
shall  be  at  liberty  to  search  the  same  book  on  payment  of  the 
sum  of  Is.  (n). 

(m)  This  section  is  extended  to  the  Common  Law  and  Palatinate  Courts, 
and  to  the  Equity  Court  of  Durham.  (18  &  19  Vict.  c.  15,  s.  2,  pott,  p.  604.) 

(fi)  See  2  &  3  Vict  c.  11,  8S.  2—4,  post,  pp.  589,  590. 

By  a  decree,  A.  was  ordered  to  pay  the  defendant's  costs  of  a  suit  After 
the  decree,  but  before  a  registry,  A.  sold  his  real  estate,  which  was  the  whole 
of  his  property,  to  C,  who  had  notice  of  the  suit  The  purchase-money  was 
received  by  B.,  who  was  A.'s  solicitor,  and  who  retained  a  considerable  part 
of  it  to  pay  his  costs  in  the  suit  On  a  bill  by  the  defendant  in  the  former 
suit  against  A.,  B.  and  C,  to  set  aside  the  sale  and  to  charg[e  the  costs  on 
the  estate :  it  was  held,  that  the  sale  was  not  fraudulent  within  the  13  Eliz. 
c.  5,  and  that  the  decree  not  having  been  entered  pursuant  to  the  provisions 
of  this  section  till  after  the  sale,  the  court  had  no  jurisdiction  to  make  the 
costs  of  the  former  suit  a  lien  on  the  estate,  {ffortcliffe  v.  WarbwrUm,  8 
Jur.,  N.  S.  854;  31  L.  J.,  Chan.  777;  10  W.  R.  635.  See  18  &  19  Vict 
c.  15,  s.  4,  pot/,  p.  605.) 

S.  had  recovered  a  judgment  against  L.,  which  he  had  registered  in  the  Priority  obtained 
Common  Pleas  under  this  section.    Afterwards  H.  reg^istered  his  judgment  l>y  registration, 
in  the  Common  Pleas,  and  the  land  being  in  Middlesex  he  registered  it  also 
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1  &  2  Vict,  in  Middlesex  under  stat  7  Ann.  c  20,  s.  18.  Afterwards  S.  registered  his 
c.  110,  f.  19.    judgment  in  Middlesex.     It  was  held,  that  U.'s  judgment  had  priority 

before  S.'s  judgment    The  only  objection  made  to  the  title  of  H.  was,  that 

S.'s  elegit  ought  to  have  priority,  because  his  judgment  was  registered  first 
in  the  Court  of  Common  Pleas,  although  H.'s  judgment  was  registered  first 
in  the  register  for  the  county  of  Middlesex.  But  Lord  CampbeU^  C.  J.,  said, 
according  to  our  decbion  in  Wetthrook  t.  flytke  (3  £.  &  B.  787 ;  amtey  pp. 
567,  566),  which  we  see  no  reason  to  question,  a  judgment  registered  in  the 
Common  Pleas  will  have  the  effect  of  a  charge  upon  a  term  in  lands  in 
the  county  of  Middlesex  only  firom  the  time  when  judgment  has  also  been 
registered  in  the  registry  for  Middlesex,  and  before  S.'s  judgment  was 
registered  in  the  registry  for  Middlesex,  H.'s  judgment  had  been  registered 
both  in  the  registry  of  the  Common  Pleas  and  in  the  registry  for  Middlesex, 
so  that  his  charge  was  complete  and  ought  to  have  priority.  {HmgktM  v. 
Lumley,  4  Ell.  &  BL  274.) 

A  judgment  registered  in  Middlesex  under  the  7  Ann.  c.  20,  takes 
priority  over  an  earlier  unregistered  judgment,  notwithstanding  notice. 
(Btnham  t.  JTeone,  1  Johns.  &  U.  685  {  7  Jur.,  N.  S.  1096;  9  W.  R.  765. 
Affirmed  on  appeal,  10  W.  R.  67.)  A  mortgage  registered  under  the  7  Ann. 
c.  20,  with  notice  of  an  existing  unregistered  judgment  is  postponed  in 
equity  to  such  judgment.    {lb.) 

A  decree  in  equity  for  the  payment  by  the  defendant  to  the  plaintiff  of  a 
sum  of  money  on  or  before  a  certain  day  was  held,  in  reference  to  the  pro- 
visions of  this  act,  not  to  confer  any  priority  as  against  a  deed  executed  by 
the  defendant  conveying  his  freehold  estate  in  a  register  county  to  trustees 
for  the  benefit  of  his  creditors,  or  as  against  a  vesting  order  nuule  on  the 
defendant's  insolvency,  the  deed  having  been  executed  and  the  vesting 
order  having  been  made  previously  to  the  registration  of  the  decree.  {Lee  v. 
ereen,  6  De  G.,  Mac.  &  G.  155 ;  2  Jur.,  N.  S.  170  ;  25  L.  J.,  Chan.  269.) 
It  was  held,  also,  that  the  non-registration  of  the  deed  and  of  the  vesting 
order  until  after  the  registration  of  the  decree  was  immaterial,  it  being 
proved  that  the  plaintiff  had  notice  of  the  deed  and  of  the  vesting  order 
when  he  registered  the  decree.    (/6.) 

Judgment  at  law  was  obtained  in  an  action  in  which  the  defendant  was 
sued  in  a  wrong  christian  name,  but  the  judgment  was  registered  against 
the  debtor  in  his  true  christian  name,  adding  the  title  of  the  cause  with  the 
wrong  christian  name :  it  was  held,  that  this  registration  complied  with  this 
act,  and  that  the  judgment  was  good  against  the  debtor  and  valid  against 
his  other  creditors.  (Beavan  v.  Oxford  {Earl),  Z  Sm.  &  G.  U  ;  I  Jur.,  N.  S. 
154;  24L.  J.,  Ch.  Sll.) 

The  plaintiff,  after  making  an  entry  of  a  judgment  obtained  agrainst  the 
defendant  in  the  book  of  the  senior  master  of  the  Common  Pleas,  pursuant 
to  this  section,  with  a  view  of  charging  the  defendant's  real  estate,  took  him 
in  execution  under  the  same  judgment.  The  defendant  became  insolvent, 
and  his  assignee  contracted  to  sell  his  real  estate.  The  purchaser  refused 
to  complete  the  purchase  in  consequence  of  the  entry  of  the  judgment  which 
charged  the  property.  The  plaintiff  having  refused  to  consent  to  an  entry 
of  satisfaction  being  made  in  the  book,  the  court,  on  the  application  of  the 
assignee,  granted  a  rule,  ordering  the  plaintiff's  attorney  to  attend  before 
the  senior  master  of  the  Common  Pleas,  and  consent  to  an  entry  being  made 
that  the  plaintiff  had  taken  the  defendant  in  execution  under  the  juii^ent, 
after  having  made  the  entry.  {Lewit  v.  Dyson,  1  B.  C.  C.  33 ;  16  Jur.  232; 
21  Law  J.,  Q.  B.  194.) 

The  court  has  no  jurisdiction  over  the  senior  master,  as  to  the  entry  of 
particulars  of  a  judgment  for  the  purpose  of  charging  lands  under  this 
section.  The  master  must  act  upon  his  own  discretion.  ( £jr  parte  Nes*^  5 
C.  B.  155.)  An  order  was  made  in  a  suit  in  equity  that  one  G.  should  pay 
in,  to  the  name  of  the  accountant-general  (in  trust  in  the  cause),  a  certain 
^  sum  of  money  admitted  by  his  answer  to  be  the  amount  of  a  sale  of  a  trust  fund, 

and  the  solicitor  for  the  defendant  registered  it  under  this  section,  and  G. 
was  in  consequence  prevented  from  disposing  of  his  lands :  it  was  held,  diat 
the  registering  of  the  order  was  not  per  se  a  wrongful  act,  and  that  no  action 
was  maintainable  without  proof  of  malice.    It  seems  that  the  order  was 
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Within  the  equity  of  1  &  2  Vict.  c.  110,  s.  18.    (OihU  v.  Pttf,  9  Mecs.  &      I  Sf2  Plei, 
W.  3^1 ;  12  Law  J.,  Exch.  257.     See  ante,  p.  583.)  c.  110,  t.  19. 

The  Court  of  Chancery  has  no  jurisdiction  to  order  the  master  of  the  • 

Common  Pleas  to  vacate  a  memorandum  entered  under  this  act,  of  an  order 
of  the  former  court.    (  fVelU  y.  Oibbs,  3  Beav.  399.) 


New  Writs, 

20.  Such  new  or  altered  writs  shall  be  sued  out  of  the  courts  New  wrttt  to  be 
of  law,  equity  and  bankruptcy,  as  may  by  such  courts  respec-  ''"»«*(»). 
tively  be  deemed  necessary  or  expedient  for  giving  effect  to  the 
provisions  hereinbefore  contained,  and  in  such  forms  as  the 
judges  of  such  courts  respectively  shall  from  time  to  time  think 
fit  to  order ;  and  the  execution  of  such  writs  shall  be  enforced 
in  such  and  the  same  manner  as  the  execution  of  writs  of  execu- 
tion is  now  enforced,  or  as  near  thereto  as  the  circumstances  of 
the  cases  will  admit;  and  that  any  existing  writ,  the  form  of 
which  shall  be  in  any  manner  altered  in  pursuance  of  this  act, 
shall  nevertheless  be  of  the  same  force  and  virtue  as  if  no  altera- 
tion had  been  made  therein,  except  so  far  as  the  effect  thereof 
may  be  varied  by  this  act  (n). 

(m)  This  section  is  extended  to  the  Common  Law  and  Palatinate  Courts, 
and  to  the  Equity  Court  of  Durham.  (18  &  19  Vict,  c  15,  s.  2,  post,  p.  604.) 

(n)  Forms  of  writs  of  execution  are  contained  in  the  schedule  to  the  Reg. 
Gen.  fill.  T.  1853,  made  in  pursuance  of  the  Common  Law  Procedure  Act, 
1852,  which  forms  may  he  used  in  cases  to  which  they  are  applicable,  with 
such  alterations  as  the  nature  of  the  action,  the  description  of  the  court  in 
which  the  action  is  depending,  the  character  of  the  parties,  or  the  circum- 
stances of  the  case  may  render  necessary ;  but  any  variance  therefVom,  not 
being  in  matter  of  substance,  shall  not  affect  their  validity  or  regularity. 
(1  £1L  &  Bl.  App.  pp.  xxix,  xxxiv— Iv.  See  orders  for  the  regulation  of 
the  practice  and  proceedings  of  the  Court  of  Chancery,  with  the  forms  of 
writs  of  fieri  facias,  elegit  and  venditioni  exponas,  9  May,  1 839 ;  4  My.  &  Cr. 
Appendix;  3  Jur.410.  See  Morgan's  Ch.  Acts,  pp.604 — 622,  3rd  ed.) 
The  forms  of  writs  in  bankruptcy  under  this  act  are  prescribed  by  the  Rules 
in  Bankruptcy.  (See  Shelford*8  Law  of  Bankruptcy,  App.  pp.  xxxii, 
xxxvii,  3rd  ed.) 


Courts  of  Lancaster  and  Durham. 

21.  All  the  remedies,  authorities  and  proyisions  of  this  act  Powers,  fre.  or 
applicable  to  her  Majesty's  superior  courts  of  common  law  at  Sii'totht'ToImi 
Westminster^  and  the  judraients  and  proceedings  therein,  shall  and  judges  at 
extend  to  and  be  applicable  to  the  Court  of  Common  Pleas  of  S^JpilSIweto'' 
the  county  palatine  of  Lancaster  and  the  Court  of  Pleas  of  conns  oth^- 
the  county  palatine  of  Durham,  within  the  limits  of  the  juris-  Smbu'"*     *"" 
diction  of  the  same  courts  respectiyely ;    and  the  judgments 
of  each  of  the  said  last-mentioned  courts  shall,  withm  the 
limits  of  the  jurisdiction  of  the  same  courts  respectiyely,  have 
the  same  effect  in  all  respects  as  the  judgments  of  any  of  her 
Majesty's  said  superior  courts  at  Westminster,  under  and  by 
virtue  of  this  act }  and  all  powers  and  authorities  hereby  given 
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\Sf%  Viet,  to  the  jad^  or  any  judge  of  her  Majeftty's  saperior  coarts  at 
e.  110,  f.  21.  Westminster,  with  respect  to  matters  depending  in  the  same 
courts,  shall  and  may  be  exercised  by  the  judges  or  any  judge 
of  the  said  Court  of  Common  Pleas  at  Lancaster  or  the  justices 
or  any  justice  of  the  said  Court  of  Pleas  at  Durham,  with  re- 
spect to  matters  therein  depending,  and  within  the  jurisdiction 
of  the  same  courts  respectively :  provided  always,  that  no  judg- 
ment of  either  of  the  same  last-mentioned  courts  shall  by  virtue 
of  this  act  affect  any  lands,  tenements  or  hereditaments,  as  to 
purchasers,  mortgagees  or  creditors,  unless  and  until  a  memo- 
randum or  minute  containing  the  name  and  the  usual  or  last 
known  place  of  abode,  and  title,  trade  or  profession  of  the 
plaintiff  and  defendant,  the  date  when  sucn  judgment  was 
signed,  and  the  amount  of  the  debt,  damages  and  costs  thereby 
recovmd,  shall  be  left  with  the  prothonotary  or  deputy  pro- 
thonotary,  or  some  other  officer  to  be  appointed  for  that  pur- 
pose by  the  said  courts  respectively,  who  shall  forthwith  enter 
the  same  particulars  in  a  book  in  alphabetical  order  by  the 
name  of  the  person  whose  estate  is  to  be  affected  thereby ;  and 
such  officer  snail  be  entitled  for  every  such  entry  to  the  sum  of 
two  shillings  and  sixpence ;  and  all  persons  shall  be  at  liberty 
to  search  the  same  book  on  payment  of  the  sum  of  one  shilling: 
and  provided  also,  that  no  order  or  other  proceeding  under  this 
act,  made  by  any  justice  or  justices  of  the  said  Court  of  Com- 
mon Pleas  of  the  county  palatine  of  Lancaster  or  the  Court  of 
Pleas  in  the  county  palatine  of  Durham,  shall  be  valid  or 
effectual  except  made  in  open  court  on  one  of  the  court  or  re- 
turn days  of  tne  same  court,  except  such  justice  or  justices  shall 
be  also  a  jnd^  or  judges  of  one  of  the  said  courts  at  West- 
minster :  provided  also,  that  no  order  directing  any  person  or 
persons  to  be  held  to  bail  under  this  act,  nor  any  order  for  dis- 
charging out  of  custody  any  person  or  persons  arrested  under 
this  act,  shall  be  made  by  any  justice  or  justices  of  the  Court  of 
Pleas  in  the  county  palatine  of  Durham,  who  shall  not  be  a 
~  ^e  or  judges  of  one  of  the  said  courts  of  common  law  at 
/^estminster. 


^^ 


Judgments  of  Inferior  Courts. 

ForremoYaiof  22.  In  all  cases  where  final  judgment  shall  be  obtained  in 
toferiorwuxu.  ^"7  action  or  suit  in  any  inferior  court  of  record,  in  which  at 
the  time  of  passing  this  act  a  barrister  of  not  less  than  seven 
years'  standing  shall  act  as  judge,  assessor  or  assistant  in  the 
trial  of  causes,  and  also  in  all  cases  where  any  rule  or  order 
shall  be  made  by  any  such  inferior  court  of  record  as  aforesaid 
whereby  any  sum  of  money  or  any  costs,  charges  or  expenses 
shall  be  payable  to  any  person,  it  shall  be  lawful  for  the  jud^ges 
of  any  of  her  Majesty  s  superior  courts  of  record  at  West- 
minster, or  if  such  inrcrior  court  be  within  the  county  palatine 
of  Lancaster,  for  the  judges  of  the  Court  of  Common  Pleas  at 
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Lancaster,  or  for  any  judge  of  any  of  the  said  courts  at  cham-     1+2  net. 
bers,  either  in  term  or  vacation,  upon  the  application  of  any    <?.  lie,  t.  a2. 

Eerson  who  at  the  time  of  the  commencement  of  this  act  shall 
ave  recovered,  or  who  shall  at  any  time  thereafter  recover  such 
judpnent,  or  to  whom  any  money  or  costs,  charges  or  expenses, 
shall  be  payable  by  such  rule  or  order  as  aforesaid,  or  upon  the 
application  of  any  person  on  his  behalf,  and  upon  the  produc- 
tion of  the  record  of  such  judgment,  or  upon  the  production  of 
such  rule  or  order,  such  record  or  rule  or  order,  as  the  case 
may  be,  being  respectively  under  the  seal  of  the  inferior  court, 
and  the  signature  of  the  proper  officer  thereof,  to  order  and 
direct  the  Judgment,  or  as  the  case  may  be,  the  rule  or  order  of 
such  inferior  court,  to  be  removed  into  the  said  superior  court, 
or  into  the  Court  of  Common  Pleas  at  Lancaster,  as  the  case 
may  be,  and  immediately  thereupon  such  judgment,  rule  or 
order  shall  be  of  the  same  force,  charge  and  effect  as  a  judgment 
recovered  in  or  a  rule  or  order  made  by  such  superior  court, 
and  all  proceedings  shall  and  may  be  immediately  had  and 
taken  thereupon  or  by  reason  or  in  consequence  thereof,  as  if 
such  judgment  so  recovered  or  rule  or  order  so  made  had 
been  ori^nally  recovered  in  or  made  by  the  said  superior 
court,  or  mto  the  Court  of  Common  Pleas  at  Lancaster,  as  the 
case  may  be ;  and  all  the  reasonable  costs  and  charges  attendant 
upon  such  application  and  removal  shall  be  recovered  in  like 
manner  as  if  the  same  were  part  of  such  judgment  or  rule  or 
order:  provided  always,  that  no  such  judgment  or  rule  or 
order,  when  so  removed  as  aforesaid,  suall  affect  any  lands, 
tenements  or  he^ditaments,  as  to  purchasers,  mortgagees  or 
creditors,  any  further  than  the  same  would  have  done  if  the 
same  had  remained  a  judgment,  rule  or  order  of  such  inferior 
court,  unless  and  until  a  writ  of  execution  thereon  shall  be  ac- 
tually put  into  the  hands  of  the  sheriff  or  other  officer  appointed 
to  execute  the  same  (p). 

(  p)  The  proviso  at  the  end  of  this  section  is  repealed  by  1 8  &  19  Vict.  c.  15, 
8.  7,  poitf  p.  606.  Where  a  judgment  is  removed  from  an  inferior  court  for 
execution  under  this  act,  the  court  will  only  enforce  the  judgment,  and  will  not 
inquire  into  the  regularity  of  previous  proceedings  below.  (Simons  v.  Count 
de  WintZy  8  Dowl.  P.  C.  646.)  A  final  oi^er  or  decree  of  the  vice- warden 
of  the  Stannary  Courts,  on  the  equity  side,  may  be  removed  into  the  Court 
of  Queen's  Bench,  the  defendant  having  gone  out  of  the  jurisdiction,  in 
order  to  issue  execution  pursuant  to  this  section.  {Harvey  v.  Gilbard,  7 
PowL  P.  C.  616;  8  Jur.  316.)  Under  this  statute  such  an  order  or  decree 
may  be  made  a  rule  of  the  Court  of  Queen's  Bench  by  a  rule  absolute  in  the 
first  instance.    {lb.,  see  7  Dowl.  P.  C.  625.) 

The  judgment  of  a  county  court  constituted  under  the  9  &  10  Vict  c.  95, 
is  not  removable  into  a  superior  court  for  the  purpose  of  execution,  either 
under  the  19  Geo.  8,  c.  70,  s.  4,  or  this  section.  {Moreton  v.  Holt,  10  Exch. 
707 ;  1  Jur.,  N.  S.  215 ;  24  Law  J.,  Exch.  169.) 

The  Court  of  Chancery  will  aid  a  judgment  of  a  county  court,  which 
cannot  be  enforced  at  law  against  the  equitable  chattel  estate  of  the  de- 
fendant.    {Bennett  v.  Powell,  3  Drew.  326.) 

Where  a  court  of  competent  jurisdiction  has  adjudicated  a  certain  sum  to 
be  due  from  one  person  to  another,  a  legal  obligation  arises  to  pay  that  sum, 
on  which  an  action  of  debt  to  enforce  the  judgment  may  be  maintained.  It 
U  in  this  way  that  the  judgments  of  foreign  and  colonial  courts  are  sup- 
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1  ^  2  Vict, 
c.  110,1.22. 


Entry  of  satis- 
faction on  roll. 


Entry  of  ratit* 
faction  on  Jodg- 
ments. 


Judgments  affecting  Real  and  Personal  Property. 

ported  and  enforced ;  and  the  same  rule  applies  to  inferior  courts  in  this 
country,  and  applies  equally  whether  they  be  courts  of  record   or  noC 
-  (Parke,  B.,  miliams  v.  Jone$,  14  Mees.  &  W.  633.) 

In  order  to  acknowledge  satisfaction  of  a  judgment,  it  shall  be  required 
only  to  produce  a  satisfaction  piece  in  form  as  hereinafter  mentioned,  and 
such  satisfaction  piece  shall  be  signed  by  the  party  or  parties  acknowledging 
the  same,  or  their  personal  representatives,  and  such  signature  or  signatures 
shall  be  witnessed  by  a  practising  attorney  of  one  of  the  courts  at  West- 
minster,  expressly  named  by  him  or  them  and  attending  at  his  or  their 
request,  to  inform  him  or  them  of  the  nature  and  effect  of  such  satisfiiction 
piece,  before  the  same  is  signed,  and  which  attorney  shall  declare  himself  in 
the  attestation  thereto  to  be  the  attorney  for  the  person  or  persons  so 
signing  the  same,  and  state  he  is  witness  as  such  attorney  [provided  that  a 
judge  at  chambers  may  make  an  order  dispensing  with  such  signature 
under  special  circumstances,  if  he  thinks  fit],  and  in  cases  where  the  satis- 
faction piece  is  signed  by  the  personal  representative  of  a  deceased,  his 
representative  character  shall  be  proved  in  such  manner  as  the  master  may 
direct. 

Form  of  Satisfaction  Piece. 

"  In  the . 

"  Monday  the day  of ,  a.d.  186-n. 

" to  wit.    Satisfaction  is  acknowledged  between plaintiff,  and 

defendant  in  an  action for  and .    And do  hereby 

expressly  nominate  and  appoint ,  attomey-at-law,  to  witness  and  attest 

execution  of  this  acknowledgment  of  satisfaction. 

''Judgment  entered  on  the day  of ,  in  the 

year  of  our  Lord  186 — ,     Roll  No.  — * 

"Signed  by  the  said   ,  in  the  presence  of  me,^ 

,  of ,  one  of  the  attorneys  of  the  Court 

of ,  at  Westminster :  and  I  hereby  declare 

myself  to  be  attorney  for  and  on  behalf  of  the 

said ,  expressly  named  by  h — ,  and  attending 

at  h —  request,  to  inform  h —  of  the  nature  and 
effect  of  this  acknowledgment  of  satisfaction 
(which  I  accordingly  did  before  the  same  was 
signed  by  h — ) ;  and  I  also  declare  that  I  sub- 
scribe my  name  hereto  as  such  attorney." 
(1  Ell.  &  Bl.  App.  p.  xvi,  Rule  80.) 

Upon  a  satisfaction  piece,  duly  signed  and  attested  in  accordance  with  R.  80 
of  Reg.  Gen.  H.  T.  1853,  being  presented  to  the  clerk  of  the  judgments  of  the 
masters  in  the  court  in  which  the  judgment  has  been  signed,  he  shall  file  the 
same,  and  enter  satisfaction  in  the  judgment  book  against  the  entry  of  the 
said  judgment,  and  no  roll  shall  be  required  to  be  carried  in  for  the  pur- 
pose of  entering  satisfaction  on  a  judgment.  (Reg.  Gen.  E.T.  23rd  April, 
1857 ;  3  Jur.,  N.  S.,  Part  II.,  p.  176;  2  C.  B.,  N.  S.  92.) 

The  court  or  a  judge  will  compel  a  plaintiff,  who  has  received  satisfaction 
of  his  judgment,  to  execute  the  proper  satisfaction,  in  order  to  have  the 
entries  on  the  registers  duly  vacated.  {FUh  v.  Tindal,  10  W.  R.  801,  Exch.) 


*■  The  above-named 

plaintifil 

(Date.) 
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ACT  FOR  FURTHER  PROTECTION  OF  PUR- 
CHASERS AGAINST  JUDGMENTS,  &c. 

2  &  3  Victoria,  c.  11. 

An  Act  for  the  better  Protection  of  Purchasers  against  Juda- 
ments,  Cronm  Debts,  Lis  pendens  and  Fiats  in  Bank- 
ruptcy (p).  [4th  June,  1839.] 


Dockets  to  be  closed. 

Whereas  it  is  desirable  that  further  protection  should   be     24-3  Fiet. 
afforded  to  purchasers  against  judgments,  crown  debts  and  lis      c.  U,t,l, 
pendens;  be  it  therefore  enacted,  that  no  judgment  shall  here-  no  judgment  to 
aAer  be  docketed  under  the  provisions  of  an  act  passed  in  the  be  hereafter 
fourth  and  fifth  years  of  the  reign  of  their  late  Majesties  King  SeVro^'toM  of 
William  and  Queen  Mary,  intituled  "  An  Act  for  the  better  ^^  ^^^-  * 
discovery  of  Judgments  in  the  Courts  of  King's  Bench,  Com-     '^'    * 
mon  Pleas  and  Exchequer,  at  Westminster,"  but  that  all  such 
dockets  shall  be  finally  closed  immediately  ^fter  the  passing  of 
this  act,  without  prejudice  to  the  operation  of  any  judgment 
ali'eady  docketed  and  entered  under  tne  said  recited  act,  except 
so  far  as  any  such  judgment  may  be  affected  by  the  provisions 
hereinafter  contained  {q). 

(p)  This  act  is  repealed  so  far  as  relates  to  the  protection  of  purchasers 
against  secret  acts  of  bankruptcy  and  fiats  in  bankruptcy.  (12  &  13  Vict, 
c.  106,  s.  1.) 

(q)  By  Stat  4  &  5  Will.  &  Mary,  c.  20,  made  perpetual  by  7  &  8  Will.  8, 
€.  86,  8.  3,  judgments  were  directed  to  be  docketed  in  alphabetical  order; 
and  it  was  declared  that  no  judgments  should  affect  lands  or  tenement  as  to 
bona  fide  purchasers,  unless  docketed  and  entered  according  to  the  act. 
Docketing  the  issue  is  not  a  sufficient  docketing  of  a  judgment  within  the 
provisions  of  the  above  act.  (Braithwaite  v.  Waltst  2  Cr.  &  J.  318 ;  2  Tyr. 
293.     See  Brandling  v.  Plummer,  3  Jur.,  N.  S.  401 ;  26  L.  J.,  Ch.  326.) 

All  judgments,  whether  interlocutory  or  final,  shall  be  entered  of  record 
of  the  day  of  the  month  and  year,  whether  in  term  or  vacation,  wlien  signed, 
and  shall  not  have  relation  to  any  other  day,  but  it  shall  be  competent  for 
the  court  or  a  judge  to  order  judgment  to  be  entered  nunc  pro  tunc.  (Reg. 
Gen.  H.  T.  1858 ;  1  £1L  &  Bl.,  App.  xii.,  Rule  56,) 


Docketed  Judgments  to  be  entered  pursuant  to 
Stat.  1&2Vict.  c.  110. 

2.  No  judgment  abeady  docketed  and  entered  under  the  said  a«  to  judgmentj 
recited  act  of  their  late  Majesties  King  William  and  Queen  ^^^y^"^^^^^- 
Mary  shall^  after  the  first  day  of  August,  one  thousand  eight 
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2^8  Vict, 
c.  11,  <.  2. 


hundred  and  forty-one,  affect  any  lands,  tenements  or  heredita- 
ments, as  to  purchasers,  mortgagees  or  creditors,  unless  and 
until  such  memorandum  or  minute  thereof  as  is  prescribed  in  an 
act  passed  in  the  first  and  second  years  of  her  present  Majesty 
Queen  Victoria,  intituled  '^  An  Act  for  abolishing  Arrest  on 
iftsvkt.e. no.  Mesne  Process  and  Civil  Actions,  except  in  certain  Cases;  for 
extending  the  Remedies  of  Creditors  against  the  Property  of 
Debtors ;  and  for  amending  the  Laws  for  the  Relief  of  Insol- 
vent Debtors  in  England,"  shall  be  left  with  the  senior  master 
of  the  Court  of  Common  Pleas  at  Westminster,  who  shaU  forth- 
with enter  the  same  in  manner  thereby  directed  in  regard  to 
judgments ;  and  such  oflBcer  shall  be  entitled  for  any  sacn  entry 
to  the  sum  of  five  shillings  (r). 

(r)  See  anU,  8.  19,  p.  588. 


Tlw  dftte  when 
the  memoniidum 
of  Jadgment  la 
left  to  be  entered 
In  a  book. 


Datb  of  Minute. 

3.  In  addition  to  the  entry  by  the  said  last-mentioned  act  or 
by  this  act  required  to  be  made  in  a  book  by  the  senior  master 
of  the  particulars  to  be  contained  in  every  memorandum  or 
minute  left  with  him  of  anv  judgment,  decree  or  order,  rule  or 
order,  he  shall  insert  in  such  book  the  year  and  the  day  of  the 
montn  when  every  such  memorandum  or  minute  is  so  left  with 
him  (<). 

(«)  An  outstanding  docketed  judgment  not  registered  pursuant  to  1  &  2 
Tict.  c.  110,  8.  19,  and  this  act,  is  not  a  yalid  objection  to  the  title  of  the 
Tendor  on  the  sale  of  realty.     {Bedford  v.  Forbes,  1  Can*.  9i  K.  33.) 

The  3rd,  4th,  5th  and  7th  sections  of  this  act  are  extended  to  ^e  < 
of  counties  palatine.    (18  &  19  Vict.  c.  16,  s.  3.) 


Jndgmenf  I,  after 
five  jreare  ftom 
entry  to  be  void, 
unlets  a  flresh 
memonuidam  Is 
left. 


Judgments  to  be  registered  periodicallt. 

4.  All  judgments  of  any  of  the  superior  courts,  decrees  or 
orders  in  any  court  of  equity,  rules  of  a  court  of  common  law, 
and  orders  in  bankruptcy  or  lunacv,  which  since  the  passing  of 
the  said  recited  act  ot  the  first  and  second  years  of  the  reign  of 
her  present  Majesty  have  been  registered  under  the  provisions 
therein  contained,  or  which  shall  hereafter  be  so  remstered, 
shall,  after  the  expiration  of  five  years  from  the  date  of  fieoitry 
thereof,  be  null  and  void  against  lands,  tenements  and  other 
hereditaments,  as  to  purchasers,  mortgagees  or  creditors,  unless 
a  like  memorandum  or  minute  as  was  required  in  the  first  in- 
stance is  again  left  with  the  senior  master  of  the  said  Court  of 
Common  Pleas  within  five  years  before  the  execution  of  the 
conveyance,  settlement,  mortgage,  lease  or  other  deed  or  instru- 
ment vesting  or  transferring  the  legal  or  equitable  right,  title, 
estate  or  interest  in  or  to  any  such  purchaser  or  mortgagee  for 
valuable  consideration,  or  as  to  creditors,  within  five  years 
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before  the  right  of  such  creditors  accrued,  and  so,  toties  quoties,     24-8  VicL 
at  the  expiration  of  every  succeeding  five  years  (r) ;  and  the      c*  11»  <»  4. 
senior  master  shall  forthwith  re-enter  the  same  in  like  manner 
as  the  same  was  originally  entered ;  and  such  officer  shall  be 
entitled  for  any  such  re-entry  to  the  sum  of  one  shilling  («). 

(r)  A.,  B.  and  C.  were  judgment  creditors  of  D. ;  A.  and  B.  having  priority  Ragiitration. 
to  C.  A.  and  B.  subsequently  omitted  to  register  their  judgments  within 
five  years  from  their  previous  registration ;  C.  duly  registered  within  the 
five  years :  it  was  held,  that  A.  and  B.  did  not  thereby  lose  their  priority  to 
C.  {Bea9an  v.  Earl  of  Orford,  6  De  G.,  M.  &  G.  492 ;  2  Jur^  N.  S.  121  s 
25  L.  Jm  Ch.  299.)  The  effect  of  the  provisions  of  this  section  is  to 
deprive  the  judgment  creditor  who  omits  to  register  within  five  years  of 
protection  against  subsequent  purchasers,  mortgagees  and  creditors;  but 
not  to  alter  his  position  as  to  previous  purchasers,  mortgagees  and  cre- 
ditors, (/d.)  The  circumstance  that  a  re-registration  is  not  within  five 
years  from  the  previous  registration  does  not  make  it  ineffectual  as  against 
subsequent  purchasers,  mortgagees  and  creditors.  (76.)  The  decision 
in  Shaw  v.  NeaU,  (20  Beav.  157;  1  Jur.,  N.  S.  ^m-,  24  L.  J.,  Ch.  563,) 
as  to  the  effect  of  omitting  to  register  within  five  years,  was  observed  upon 
and  in  substance  overrule.    (/6.) 

Under  this  act,  if  A.  has  a  judgment  registered  under  the  1  &  2  Vict. 
c  110,  s.  18.(an/e,  p.  579,)  such  registration  will  protect  him  against  all  who 
become  mortagees  or  purchasers  during  the  currency  of  the  five  years,  and 
such  protection  will  continue  as  to  them  under  a  re-regfistration,  even  * 
though  be  should  have  omitted  to  re-register  within  five  years :  but  as  to 
persons  becoming  mortgagees  or  purchasers  between  the  period  when  his 
first  registration  ceased  and  when  his  re-registration  began,  he  will  not  be 
protected,  but  they  will  have  priority  over  him.  {Shaw  v.  NeaUf  6  H.  L.  Cas. 
581 ;  4  Jur.,  N.  S.  695 ;  27  L.  J.,  Ch.  4^. )  Lord  Cranworth,  C,  said,  he  had 
no  doubt  whatever  that  what  the  legislature  intended  was  this,  to  give  to  a 
registered  incumbrancer  the  benefit  of  that  registration  during  the  five  years 
in  which  it  endured,  and  to  render  it  a  protection  to  him  against  any  pur- 
chasers, mortgagrees  or  creditors,  who  might  become  so  during  the  currency  of 
the  period  of  registration.  And  so  with  respect  to  re-  registration,  and  toties 
quotiea  at  the  end  of  every  five  years  when  registration  is  required,  so  that, 
according  to  his  Lordship's  view  of  the  construction  of  this  provision,  if,  after 
the  expiration  of  the  five  years,  the  incumbrancer  omitted  to  re-register,  and 
in  the  intervening  period  before  his  re-registration  a  person  became  a  mort- 
gagee or  purchaser  of  the  estate,  that  subsequent  re-registration  would  not 
prevail  against  such  mortgage  or  purchase,  but  that  mortgage  or  purchase 
would  have  priority  over  the  incumbrance  which  the  party  had  failed  to  re* 
register  within  the  term,  and  so  advantage  would  be  given  to  other  parties  to 
intervene,  and  to  obtain  the  benefit  as  of  a  prior  security.  {lb,  605.)  This 
act  applies  to  all  purchasers,  mortgagees  and  creditors  deriving  title  dirough 
the  debtor,  whether  directly  from  him  or  not  {lb,)  Therefore  where  a  pur- 
chaser, with  notice  of  a  judgment  debt  then  being  on  the  register,  after- 
wards mortgaged  the  estate,  and  at  the  date  of  the  mortgage  five  years  had 
elapsed  without  re-registration  of  the  judgment :  it  was  held,  that  the  mort* 
gagee  was  not  affected  thereby.  (  Benham  v.  Keane*  1  Johns.  &  H.  685 ;  31  L.  J., 
Ch.  129 ;  8  Jur.,  N.  S.  604.)  Wood,  V.  C,  said,  the  intention  of  the  act  was 
to  make  a  five  years'  search  sufficient,  and  to  remedy  the  inconvenience  of 
those  laborious  searches  which  were  formerly  thought  necessary,  though  in 
one  sense  a  person  might  consider  himself  safer  in  not  looking  at  the  register 
at  all.  Looking,  however,  to  the  risk  arising  from  the  doctrine  of  construc- 
tive notice,  it  was  generally  thought  prudent  to  search  the  register,  and  the 
object  of  this  act  is  to  limit  the  necessity  for  a  search  to  a  period  of  five  years. 
{lb.  i  31  L.  J.,  Ch.  135,  186;  1  Johns.  &  H.  708.) 

This  provision  refers  only  to  creditors  who  have  some  right  or  interest  in 
such  lands,  tenements  or  hereditaments,  as,  for  example,  by  virtue  of  a 
creditor's  decree  directing  a  sale  of  such  property.  Creditors  of  a  deceased 
debtor  have  not  on  his  ckath  a  right  against  his  leasehold  property  in  the 
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2  8[  Z  Viet.       hands  of  his  executor  or  administrator  within  the  meaning  of  this  ad.     It 
c.  11,  t.  4.       was  questioned  if  they  have  even  after  a  creditor*s  decree  any  such  right  in 

the  specific  chattels  of  the  deceased  debtor,  unless  the  decree  directs  them 

to  be  sold  for  the  benefit  of  the  creditors.  {Simpson  ▼.  Morley,  2  Kay  &  J.  71.) 
In  1846,  the  plaintiff,  a  mortgagee  with  power  of  sale  under  a  deed  of 
mortgage  dated  in  January,  1844,  contracted  to  sell  the  mortgaged  premises 
to  the  defendant  At  the  date  of  the  contract  tlie  premises  in  question 
were  subject  to  two  judgments  registered  against  the  mortgagor  in  1843,  but 
it  appeared  that  on  taking  his  mortgage  the  plaintiff  also  took  an  assign- 
ment to  a  trustee  for  himself  of  the  residue  of  a  term  of  1,000  yean  in  the 
premises  created  in  1818,  and  it  was  denied  by  the  ^aintiff  that  at  tlte  date 
of  the  mortgage  he  had  notice  of  the  judgment.  The  defendant,  who  had 
been  let  into  possession,  having  refused  to  complete  the  contract  by  pay- 
ment of  the  purchase-money,  the  suit  was  instituted  for  a  specific  perfonn- 
ance  of  the  contract  Shortly  afterwards,  the  five  years  from  the  date  of  the 
registration  of  the  judgments  terminated  without  a  re-registration  of  such 
judgments  having  been  made  pursuant  to  this  section,  and  af^rwards,  pend- 
ing the  suit,  one  only  of  such  judgments  was  re-registered :  it  was  held,  upon 
appeal  from  the  decree  of  Sir  /.  Siuart,  V.  C,  for  specific  performance,  that 
the  purchaser  could  not  be  forced  to  take  a  conveyance  of  the  premises  in 
question,  except  upon  the  terms  either  of  the  concurrence  therein  of  the. 
judgment  creditor  who  had  re-registered,  and  of  the  other  in  case  he  should 
re-register,  or  of  a  release  or  exoneration  of  the  premises  firom  the  jodg- 
ments.  (Freer  v.  Hette,  17  Jur.  708;  22  Law  J.,  Ch.  597.) 
Sesreh  fbr  Jndg-  («)  The  search  for  judgments  on  a  purchase  or  mortgage  was  rarely  carried 
meats.  back  beyond  twenty  years,  because  the  lapse  of  that  period  raised,  as  has 

been  already  stated,  the  presumption  of  satisfaction  (onto,  p.  259);  and  now. 
by  Stat  S  &  4  Will.  4,  c.  27,  s.  40,  no  action  or  suit  or  other  proceeding  shall 
be  brought  to  recover  any  sum  of  money  secured  by  any  judgment  but  within 
twenty  years  next  after  a  present  right  to  receive  the  same  shall  have  accrued 
to  some  person  capable  of  giving  a  discharge  for  or  release  of  the  same, 
unless  the  charge  be  kept  dive  by  part  payment,  or  by  some  written  ac- 
knowledgment (See  antet  pp.  248,  250—252.)  The  search  for  judgments 
need  not  be  extended  beyond  five  years,  because  the  second  section  of  this 
act  (an/tf,  p.  589)  has  provided  that  no  judgment  already  docketed  under  4  & 

5  Will.  &  Mary,  c.  20,  shall,  after  the  1st  August,  1841,  affect  any  lands  as  to 
purchasers,  mortgagees  or  creditors,  unless  and  until  the  minute  thereof 
prescribed  by  the  1  &  2  Vict  c.  1 10,  s.  19  {ante,  p.  583),  shall  be  left  with 
the  senior  master  of  the  Court  of  Common  Pleas  at  Westminster,  who  shall 
forthwith  enter  the  same  in  manner  thereby  directed  in  regard  to  judg- 
ments. The  4th  section  of  this  act  has  further  provided  that  all  judgments, 
decrees  or  orderst  rules  and  orders,  which  had  heen  registered  under  the  1 

6  2  Vict  c  1 10,  or  which  thereafter  should  be  so  registered,  are,  in  order  to 
bind  purchasers,  mortgagees  or  creditors,  to  be  again  regbtered  every  Jbe 
yeart.  With  respect  to  the  question,  in  what  cases  search  should  be  made 
for  judgments,  it  is  said  the  answer  is,  that  in  no  ease  should  a  purchaser 
now  dispense  with  such  a  search.  The  register  of  judgments  should  be 
searched,  although  the  estate  lie  in  a  registered  county.  (Sugd.  V.  &  P. 
546,  14th  ed.)  In  purchasing  from  a  tenant  in  tail  or  remainderman  it  will 
he  necessary  to  search  for  judgments  against  the  preceding  tenants  in  tail. 
(See  off/e,  pp.  560, 566.)  A  purchaser  should  also  search  the  Court  of  Chan- 
eery  for  statute  deeds  substituted  for  fines  and  recoveries,  as  well  as  the 
index  in  the  Common  Pleas  for  the  certificates  of  acknowledgments  of  deeds 
by  married  women ;  in  which  index  the  names  of  married  women  and  their 
husbands  are  alphabetically  arranged.  (See  3  &  4  Will.  4,  c.  74,  s.  87,  ante^ 
p.  415 ;  Sugd.  V.  &  P.  546,  14th  ed.)  There  should  be  a  search  for  grant 
of  annuities.  (18  &  19  Vict  c.  15,  s.  12,  post,  p.  608 ;  Sugd.  V.  &  P.  547, 
14th  ed.) 

When  a  judgment  has  been  registered  and  a  search  has  been  made  for 
such  judgment,  the  person  searching  must  he  considered  to  have  notice  of 
the  judgment  {Procter  v.  Cooper,  18  Jur.  444.)  A.,  on  the  occasion  of 
advancing  his  client's  money  to  B.,  had  a  search  made  for  judgments  bv  his 
clerks ;  it  did  not  appear  whether,  in  the  result  of  their  search,  the  clerks 
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found  any  judgment  against  B.,  or  whether  they  communicated  anything  to      2  8fZ  Vict, 
A.     But  in  fact  the  search  was  made*  and  in  fact  thnre  was  a  prior  judg-       c.  11,  «.  4. 

ment  entered  up  against  B.     A.  afterwards  took  a  mortga^re  of  B.'s  pro.  "" 

perty,  and  then  sold  to  C. :  it  was  held,  that  the  facts  were  sufficient  evidence 
of  notice  of  the  judgment  to  A.,  so  as  to  affect  C.  the  purchaser,  and  let  in 
the  judgment     {Procter  v.  Cooper,  2  Drew.  I.) 

An  estate  was  mortgaged  to  A.,  and  afterwards  to  the  defendant  The 
plaintifT  subsequently  obtained  a  registered  judgment  against  the  mortgagor. 
The  defendant  then  purchased  the  equity  of  redemption  without  searching 
for  judgments.  On  a  bill  to  charge  the  equity  of  redemption  with  the  judg- 
ment, the  court  held,  that  the  deduce  of  "  purchase  for  valuable  considera- 
tion without  notice"  was  available  in  this  case,  and  that  it  was  not  incumbent 
on  a  purchaser  to  search  for  judgments.  (Lane  v.  Jackson,  20  Beav.  535. 
See  Sugd.  V.  &  P.  761,  14th  ed.) 

Facility  is  given  for  searches  for  crown  debts,  or  a  quietus  in  respect  of 
them,  by  the  8th  and  9th  sections  of  this  act ;  but  the  existence  of  crown 
debts  incurred  before  the  4th  June,  1839,  must  be  ascertained  by  the  old 
mode.    (See  post^  p.  598.) 

Where  a  vendor,  from  inability  to  make  out  a  title,  fails  to  complete  a 
contract  for  the  sale  of  an  estate,  the  purchaser  is  entitled  to  recover  the 
expense  of  comparing  deeds,  of  searching  for  judgments,  and  of  journeys 
for  that  purpose,  and  interest  on  his  deposit  money.  Unless  judgments  are 
searched  for  at  an  early  stage  of  the  proceedings,  great  expense  may  after- 
wards  be  incurred  unnecessarily ;  and  for  the  same  reason,  the  comparison 
of  deeds  with  the  abstract  should  be  early.  {Hodget  v.  Earl  of  Lichfield,  1 
Bing.  N.  C.  492,  499.  See  Lodge  v.  Lyeely,  4  Sim.  75 ;  Foster  v.  Blackstone, 
1  Myl.  &  K.  259;  Forth  v.  Duke  </  Norfolk,  4  Madd.  504;  and  Sugd.  V.  & 
P.  538,  547, 14th  ed.) 

From  and  after  the  thirty-first  day  of  December,  one  thousand  After  December 
eight  hundred  and  fifty-nine,  the  provision  for  re-registry  of  Jliton  J^Vre^ 
judgments,  decrees  or  orders,  rules  or  orders,  contained  in  the  giitrr  contained 
act  2  &;  3  Vict.  c.  11,  as  explained  and  amended  by  the  act  of  c°  fifaS Jis'*  i9 
the  18  &  19  Vict.  c.  15,  shall  extend  and  appljr  to  eyery  such  i^^\'%^^^;^ 
judgment,  statute,  recognizance,  in(][ui8ition,  obligation,  specialty  SSStJ.    ^"^^^ 
or  acceptance  of  office,  as  is  by  section  eight  (0  of  the  first-men- 
tioned act  required  to  be  registered,  so  that  it  shall  be  obligatory 
on  the  crown,  in  order  to  bind  the  lands,  tenements  or  heredita- 
ments of  its  debtors  or  accountants,  as  against  purchasers,  mort- 
gagees or  creditors,  becoming  such  after  the  thirty-first  day  of 
December,  one  thousand  eight  hundred  and  fifty-nine,  to  re- 
register in  like  manner,  as  it  is  obligatory  on  a  private  person, 
and  so  that  notice  of  any  such  judgment,  statute,  recognizance, 
inquisition,  obligation,  specialty  or  acceptance  of  office  not  duly 
re-registered,  shall  not  avail  against  purchasers,  mortgagees  or 
creditors,  becoming  such  alter  the  thirty-first  day  of  December, 
one  thousand  eight  hundred  and  fifty-nine,  as  to  lands,  tene- 
ments or  hereditaments ;  and  this  provision  shall  apply  to  every 
such  judgment,  statute,  recognizance,  inquisition,  obligation, 
specialty  or  acceptance  of  office,  as  since  the  passing  of  the  first- 
mentioned  act  has  been  registered  under  the  provisions  therein 
contained,  or  as  shall  hereafter  be  so  registered.    This  section 
shall  not  extend  to  Ireland.    (22  &  23  Vict.  c.  35,  s.  22.) 
(0  Post,  p.  595. 
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2  ^  s  net. 

^'^^**'^'  PORCHASERS  WITHOUT  NOTIOB. 

jadfmeiiudQijr        5.  As  a^inst  purchasers  and  mortgagees  without  notice  of 

af^t^purehiilera   &ny  such  judgments,  decrees  or  orders,  rules  or  orders,  as  afore- 

moreSteSwei     ^*^'  "^"^  ^^  ®"^^  judgments,  decrees  or  orders,  rules  or  orders, 

thja  jSfdgroentfl^    shall  bind  or  affect  any  lands,  tenements  or  hereditaments,  or 

woSidhi?h«to'*'  ^"y  interest  therein,  further  or  otherwise  or  more  extensivelj 

bare  done.  in  any  respect,  although  duly  registered,  than  a  judgment  of 

one  of  the  superior  courts  aforesaid,  would  have  bound  such 

purchaser  or  mortgagee  before  the  said  act  of  the  first  and 

second  years  of  the  reign  of  her  present  Majesty,  where  it  had 

been  duly  docketed  according  to  the  law  then  in  force  (f). 

(/)  A  judgment  registered  under  tbeitat.  1  &  2  Vict.  c.  110.  does  not 
bind  leasehold  lands  against  a  purchaser  for  value  without  notice  until  an 
elegit  is  awarded,  for  before  that  act  a  docketed  judgment  did  not  bind  such 
lands  before  an  elegit  was  awarded.  ( Wettbrook  ▼.  Blythe^  8  EU.&  BL  737, 
ante,  p.  568.)  A  judgment  is  not  such  a  charge  upon  land  as  will,  bj 
means  of  registration  (apart  from  the  stat.  1  &  2  Vict.  c.  110),  take  prece- 
dence of  a  mortgage,  though  unregistered.  {Caihrow  t.  Ede^  1  Sm.  Sl  Giff. 
428.) 

A  decree  for  payment  of  money  gives  no  right  as  against  the  land  before 
registration.     {Lee  ▼.  Oreeut  25  Law  J.,  Chan.  269.) 

A  creditor  by  judgment  registered  pursuant  to  1  &  2  Vict  c.  110,  but  not 
registered  in  the  Middlesex  registry,  by  suit  sought  priority  over  a  mort* 
gagee  of  a  subsequent  date,  but  whose  security  was  properly  registered  in 
the  Middlesex  regbtry,  and  to  foreclose  him.  The  court,  having  regard 
to  this  section,  in  order  to  determine  the  priority  directed  an  issue,  whiter 
the  mortgagee  had,  at  the  date  of  his  mortgage,  actual  notice  of  the  judgment. 
{Robinson  v.  Woodward,  4  De  G.  &  S.  562.  See  Hughes  v.  Lumley,  4  £1L  & 
BL  274 ;  ante,  p.  584.) 


Extinct  Judgments. 
Nottonvivs  6.  Nothing  in  the  said  recited  act  of  h^  present  Majesty-  nor 

SiSSy  •xtin-       ^^  ^^'^  *^'  contained  shall  extend  to  revive  or  restore  any  judg- 
guiihed  or  barred,  ment  which  shall  he  extinguished  or  harred,  nor  shall  the  same 
extend  to  affect  or  prejudice  any  judgments  as  between  the  par- 
ties thereto,  or  their  representatives,  or  those  deri?ing  as  T<uun- 
teers  under  them. 


Registry  of  Lis  Pendens. 

Puehswnnocto       7.  No  lis  pendens  shall  bind  a  purchaser  or  mortgagee  with- 

iS  pendOTs**u  "^  ^^^  cxpress  noticc  thereof,  unless  and  until  a  memorandum  or 

less  suchsnuu    minute,  containing  the  name  and  the  usual  or  last  known  place 

STdiwtedby*     ^^  abode,  and  the  title,  trade  or  profession,  of  the  person  whose 

this  act.  estate  is  intended  to  be  affected  tnereby,  and  the  court  of  equity, 

and  the  title  of  the  cause  or  information,  and  Uie  day  when  the 

bill  or  information  was  filed,  shall  be  left  with  the  senior  master 

of  the  said  Court  of  Common  Pleas,  who  shall  forthwith  enter 

the  same  particulars  in  a  book  as  aforesaid,  in  alphabetical 
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order,  by  the  name  of  the  person  whose  estate  is  intended  2^3  Fid. 
to  be  affected  by  such  lis  pendens;  and  such  officer  shall  be  ^-  ^ ^ •  *•  ^' 
entitled  for  any  such  entry  to  the  sum  of  two  shillings  and  six- 
pence ;  and  the  provisions  hereinbefore  contained  in  regard  to 
the  re-enterino:  of  judgments  every  five  years,  and  the  fee  pay- 
able  to  the  officer  thereon,  shall  extend  to  every  case  of  lis 
pendens  which  shall  be  registered  under  the  provisions  of  this 
act  (tt). 

(tt)  By  Stat  13  8c  14  Vict  c.  35,  s.  1 7,  the  filing  of  a  special  case  under  Special  eaie  to  be 
that  act  (which  commenced  on  Ist  of  Nov.  1850),  and  the  entering  of  ap-  »  »•  pendem,  and 
pearances  thereto  by  the  persons  named  as  defendants  therein,   shall  be  ^JSl    "''****" 
taken  to  be  a  ^'«  pendenti  and  may  be  registered  under  the  provisions  of  this 
act  in  like  manner  as  any  other  Us  pendens  in  a  court  of  equity  may 
now  be  so  registered,  and  unless  and  until  so  registered,  shall  not  bind  a 
purchaser  or  mortgagee  without  express  notice  thereoC 

It  seems  that,  upon  filing  a  bill  in  equity,  there  is  a  lis  petidens  before 
service  of  the  bill ;  and  that  a  general  administration  suit  is  a  lis  .pendent 
quoad  lands  afterwards  sold  under  the  decree  in  it  {Drew  v.  Earl  of  Norlmry^ 
3  Jones  &  L.  267.) 

As  to  lit  pendent^  see  Kinsman  v.  Kinsman^  1  Russ.  &  My.  617;  Powell 
on  Mortgages,  by  Coventry,  Vol  1,  641—547  ;  Sugd.  V.  &  P.  1044—1048. 


Registry  op  Crown  Debts. 

8.  No  jad^enty  statute  or  recognizance  which  shall  here-  Recognisances 
after  be  obtained  or  entered  into  in  the  name  or  upon  the  ^^^^^^ 
proper  account  of  her  Majesty,  her  heirs  or  successors,  or  unieM  duly  regis' 
inquisition  by  which   any  debt  shall  be  found  due  to  her  ^j^^thu^^ 
Majesty,  her  heirs  or  successors,  or  obligation  or  specialty 
which  shall  hereafter  be  made  to  her  Majesty,  her  heirs  or 
successors,  in  the  manner  directed  by  an  act  passed  in  the 
thirty-third  year  of  the  reign  of  his  late  Majesty  King  Henry  93  uen.  8,  c.  s». 
the  Eighth,  intituled  "  The  Erection  of  the  Court  of  Surveyors 
of  the  King's  Lands,  and  the  Names  of  the  Officers  there,  and 
their  Authority,"  or  any  acceptance  of  office  which  shall  here- 
after be  accepted  by  officers  whose  lands  shall  thereby  become 
liable  for  the  payment  and  satisfaction  of  arrearages  under  the 
provisions  of  the  act  passed  in  the  thirteenth  year  of  the  reign 
of  her  late  Majesty  Queen  Elizabeth,  intituled  "  An  Act  to  is  Eii«.  c.  4. 
make  the  Lands,  Tenements,  Goods  and  Chattels  of  Tellers, 
Receivers,  et  catera,  liable  to  the  Payment  of  their  Debts," 
shall  affect  any  lands,  tenements  or  hereditaments,  as  to  pur- 
chasers or  mortgagees,  unless  and  until  a  memorandum  or 
minute,  containing  the  name  and  the  usual  or  last  place  of 
abode,  and  the  title,  trade  or  profession  of  the  person  whose 
estate  is  intended  to  be  affected  thereby,  and  also  in  the  case  of 
any  judgment  the  court  and  the  title  of  the  cause  in  which  such 
juagment  shall  have  been  obtained,  and  the  date  of  such  judg- 
ment, and  the  amount  of  the  debt,  damages  and  costs  thereby 
recovered,  and  also  in  the  case  of  a  statute  or  recognizance  the 
sum  for  which  the  same  was  acknowledged,  and  before  whom 
the  same  was  acknowledged,  and  the  date  of  the  same,  and  also 
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2  4-  S  Viet,     in  tbe  case  of  an  inqaisition  the  sum  thereby  found  to  be  dae, 
ft  ^^»  *'  ^      and  the  date  of  the  eame,  and  also  in  the  case  of  an  obligation 
•  Sic,  qxMj         or  specialty  the  sum  in  which  the  obligee*  shall  be  bound,  or 
obligor.  fop  which  the  obligation  or  specialty  shall  be  made,  and  the 

date  of  the  same,  and  also  in  the  case  of  acceptance  of  office, 
the  name  of  the  office,  and  the  time  of  the  officer  accepting  the 
same,  shall  be  left  with  the  senior  master  of  the  said  Court  of 
Common  Pleas,  who  shall  forthwith  enter  the  same  particnlars 
in  a  book,  to  be  intituled  ''The  Index  to  Debtors  and  Ac- 
countants to  the  Crown,"  in  alphabetical  order,  bv  the  name  of 
the  person  whose  estate  is  intended  to  be  affected  by  such  judg- 
ment, statute  or  recognizance,  inquisition,  obligation  or  specialty, 
or  the  acceptance  of  any  office;  and  such  officer  shall  be  entitled 
for  any  such  entry  to  the  sum  of  two  shillings  and  sixpence ; 
Registry  to  bo  and  all  persons  shall  be  at  liberty  to  search  the  same  book,  and 
oj^toinipeo-      j^igQ  jijg  Qjjjgy  jj^j^  ^  y^  j^^pj  according  to  the  provisions  of 

the  said  recited  act  of  the  first  and  second  years  of^the  reign  of 
her  present  Majesty,  or  either  of  the  said  books,  on  payment  of 
the  sum  of  one  shilling,  whether  one  only  or  both  of  the  said 
'  books  shall  be  search^,  and  no  multiplication  of  books  is  to 
increase  the  fee  (x). 

Who  HO  and  wo  (')  The  statute  IS  EHz.  c.  4,  enumerates  a  great  many  officers  of  the 
not  accoantaaU  crown,  and  renders  their  lands  liable  to  crown  debts.  That  statute  is  re- 
lotltteraWB.  pealed  as  to  recehert  t^ customs,  by  the  6  Geo.  4,  c.  105,  s.  IS.     (See  6 

Geo.  4,  c.  106,  s.  7.)  In  IVilde  ▼.  PorU  4  Taunt.  S34,  a  commissioner  of 
Dutch  property  who  was  directed  by  statute  to  pay  the  surplus  of  certain 
sales  into  the  Bank  of  England,  subject  to  the  orders  of  the  king  in  council, 
was  considered  to  come  within  the  words  "  receiver  of  any  sums  of  money, 
imprest  or  otherwise,  for  the  use  of  the  crown."  Money  impressed  by  the 
crown  is  money  advanced  for  the  purpose  of  being  employed  by  the  party 
for  the  use  of  the  crown.  (6  Price,  424.)  But  in  Casberd  ▼.  Ward  and  ikt 
Attorney-General  {Q  Price,  411),  it  was  held,  that  a  collector  of  assessed 
taxes  is  not  a  collector  or  receiver  of  money  to  the  use  of  the  king's  majesty, 
within  the  purview  of  the  statute.  (See  16  Vin.  Abr.  527 — 529.  Sec  4S 
Geo.  8,  c.  99,  and  3  Geo.  4,  c.  88,  as  to  the  bond  by  a  tax  collector  and  his 
surety,  and  the  sale  of  lands  and  goods  under  it.  (^Gwymte  ▼•  Bumell,  2 
Bing.  N.  C.  7 :  9  Bing.  544.)  A  recognizance  by  a  guardian  in  the  matter 
of  a  minor  is  not  a  debt  due  to  the  crown  upon  which  an  extent  can  issue, 
as  the  debt  not  being  of  a  public  nature,  is  not  altered  by  the  form  of  the 
security.  {Ex  parte  Usher,  1  Rose,  366.)  It  was  formerly  questioned 
whether  a  bond  to  the  crown,  entered  into  by  the  committee  of  a  lunatic,  in 
consequence  of  a  mnt  of  the  lunatic's  estate  having  been  made  to  him  in 
the  usual  form,  under  the  ^eat  seal,  be  an  obligation  of  the  same  force  and 
effect  as  a  statute  staple  within  the  33  Hen.  8,  c  39,  s.  50,  so  that  an  extent 
may  be  issued  on  it  (Rex  v.  Lamb,  M'Clel.  402  ;  13  Price,  649.  See  form 
of  bond  in  Shelford  on  Lunatics,  849,  850,  2nd  ed.)  It  has  been  decided 
that  such  bond  is  within  that  statute,  and  that  the  crown  is  entitled  to  treat 
it  as  matter  of  record,  and  to  have  a  scire  facias  thereon.  {Beg,  ▼.  Chambers^ 
11  Mees.  &  W.  776.)  A  bond  to  the  crown  under  33  Hen.  8,  c  39,  binds 
all  lands  of  the  obligor  over  which  he  has  a  disposing  power  at  the  time  he 
entered  into  the  bond.  The  giving  such  a  bond  is  the  voluntary  act  upon 
the  part  of  the  obligor,  and  he  cannot,  by  afterwards  exercising  the  power, 
defeat  the  right  of  the  crown.  Such  bond  is  within  the  33  Hen.  8,  c.  S9» 
though  made  payable  to  **  the  king,  his  heirs  and  successors,**  and,  being  a 
record,  can  be  looked  at  by  the  court,  although  it  be  not  set  out  in  3ie 
pleadings.  {Reg.  v.  Eilis,  4  Exch.  652.)  A  deputy  assistant  commiasary- 
general  was  held  to  be  a  public  accountant  within  the  meaning  of  the  statutes, 
subjecting  the  property  of  certain  accountants  with  the  crown  to  seizure  and 
sale  for  satisfaction  of  the  balance  against  them.    (Rex  ▼.  Femamdes,  12 
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Price,  862.)  An  ag^nt  of  a  fire  insurance  company,  who  has  received  pre-  2  j-  8  Viet. 
miums  and  duties  for  the  company  to  whom  he  has  given  security,  is  liable  e.  11,  «.  8. 
to  a  writ  of  immediate  extent  for  the  duties,  although  the  company  be  also  ' 

liable  to  the  crown.  {Rex  v.  Wrangham,  1  C.  &  J.  408 ;  1  Tyr.  383.)  A 
person  employed  in  the  service  of  the  crown  as  deputy  commissary-general 
to  the  forces  abroad,  and  assistant  commissary  in  the  islands  of  Guernsey 
and  Aldemey,  and  employed  in  the  negotiation  of  Bank  of  England  notes 
received  from  the  paymaster- general  of  the  forces,  and  of  bills  of  exchange 
received  from  the  treasury  on  account  of  the  public  service,  having  also  re- 
ceived specie  on  the  same  account,  is  accountable  to  the  crown,  and  is,  as 
such  accountant,  within  the  stat  13  Eliz.  c.  4,  s.  1,  and  his  lands,  of  which 
he  was  seised  at  any  time  during  the  period  of  his  accountability,  are  bound 
by  his  engagement  with  the  public,  and  subjected  to  prerogative  ]^rocess  for 
security  and  payment  of  the  balance  ultimately  declared  against  him.  (Amt 
y.  Rawlingt,  12  Price,  834.) 

In  cases  coming  within  the  stat  13  Eliz.  c.  4^  the  lien  of  the  crown  at-  When  Uen  of 
taches  from  the  time  at  which  the  owner  of  the  land  becomes  a  receiver  and  crown  attachM, 
accountant ;  so  that  a  sale  made  afrer  the  acceptance  of  the  office,  and  be- 
fore any  debt  is  contracted,  may,  to  the  extent  of  the  interest  of  the  crown, 
be  defeated  by  the  existence  of  a  subsequent  debt  to  the  crown.  (Nicholls  v. 
How,  2  Vem.  389 ;  Kin^  v.  Bishop  qf  Sarum,  Moore,  126  ;  25  Geo.  3,  c.  35.) 
All  freehold  lands  are  liable  to  the  execution  of  the  crown,  and  trust  estates 
{Earl  of  Devonshire's  ease,  11  Rep.  92;  13  Eliz.  c  4,  s.  5)  as  well  as  legal 
estates,  are  bound  by  this  lien.  Consequently  the  plea  of  being  a  purchaser 
for  valuable  consideration,  without  notice,  will  not  avail  against  the  crown  ; 
and  a  purchaser,  though  thus  favourably  circumstanced,  cannot  use  an  at- 
tendant term  as  a  protection  against  the  crown.  {Rex  v.  Smith,  Sugd.  V.  & 
P.  673.  778,  1098,  11th  ed. ;  How  v.  Nichol,  Pr.  Ch.  125.  See  Rex  v.  St. 
John,  2  Price,  317;  Rex  v.  HoUier,  2  Price,  894.)  Where  the  term  never 
was  held  in  trust  for  the  crown  debtor,  it  may  be  used  as  a  defence  against 
the  crown  debt.  (Rex  v.  Lamhy  13  Price,  649;  M*Clel.  402.)  Entailed 
lands  are  chargeable  under  33  Hen.  8,  c  39,  s.  76,  when  the  lien  attached 
on  the  heir  in  tail,  as  such,  under  the  statute,  a  bond  fide  alienation  by  the 
heir  in  tail  before  the  teste  of  the  writ  of  extent  would  bind  the  crown. 
{Anderson's  case,  7  Rep.  21.)  An  agpreement  on  borrowing  (by  recital  in  a 
bond)  money,  on  the  part  of  the  borrower,  that  certain  real  property,  free- 
hold and  leasehold,  should  stand  pledged  for  repayment  of  it,  and  a  delivery 
of  the  title  deeds,  amounting  in  equity  to  a  mortgage  or  right  to  a  mortgage, 
creates  a  lien  binding  as  against  the  prerogative  lien  of  the  crown,  in  re- 
spect of  a  debt  accrumg  due  to  the  king  subsequently ;  and  the  equitable 
mortgagees  are  entitled  to  be  first  paid  their  principal  and  interest  out  of 
the  prcHluce  of  the  sale  of  the  premises,  the  property  of  the  crown  debtor, 
seized  under  an  extent  in  chief.  {Fector  v.  Philpot,  12  Price,  197.)  Where 
part  of  the  property  so  equitably  pledged  was  leasehold,  renewable  by  the 
lessee,  and  the  equitable  mortgagee  had  procured  a  renewal  of  the  lease  in 
the  name  of  the  lessee  (the  crown  debtor),  by  surrendering  the  original 
lease,  and  taking  a  new  one  of  the  same  premises  after  the  crown  debt  had 
accrued,  such  new  lease,  and  the  premises  leased  thereby,  were  held  to  be 
subject  to  the  equitable  lien  on  the  old  lease,  and  the  lien  to  be  preferable 
to  the  demand  on  the  part  of  the  crown  against  the  crown  debtor,  in  respect 
of  priority  of  satisfaction  out  of  the  proceeds  of  the  sale.  {lb,)  When  the 
mortgagor  had  become  bankrupt,  an  equitable  mortgagee  was  not  allowed 
the  costs  of  successfully  defending  an  extent  in  aid.  {Ex parte  Stevens,  2 
Mont.  &  Ay.  31 ;  see  12  &  13  Vict.  c.  106,  s.  127.) 

The  crown  is  not  entitled  to  recover  against  its  debtors  under  an  extent 
property  which  had  been  fairly  and  bond  fide  assigned  to  other  creditors 
prior  to  the  time  when  the  debt  to  the  crown  was  incurred.  A.  and  B. 
carried  on  business  in  partnership;  they  were  also  members  of  a  firm, 
which  traded  as  C.  Ac  Co. :  A.  and  B.,  for  the  purposes  of  paying  off  certain 
of  their  debts,  assigned  in  trust  to  the  other  members  of  the  firm  of  C.  & 
Co.  portions  of  their  shares  in  that  firm.  The  assignment,  which  was  bond 
fide,  was  regularly  intimated,  and  it  was  duly  entered  in  the  books  of  the 
firm.    An  extent  at  the  suit  of  the  crown  afterwards  issued  against  A.  and 
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B. :  it  was  held»  that  the  portions  of  the  riiares  thus  assigned  could  not  be 
seised  under  the  extent  {Spean  v.  The  Lord  Jdaocat*,  6  CL  &  Fin.  180, 
189.  See  ScoU  v.  SchoUy^  8  East,  467 ;  Rex  ▼.  Samdertom,  1  Wight.  ^1 ; 
Bex  ▼.  Lee,  6  Price,  869. ) 

It  was  held  no  objection  to  the  title  to  an  estate,  that  an  extent  had 
issued  from  the  crown  against  the  owner,  which  remained  in  the  handa  a( 
the  sheriff  unexecuted,  it  appearing  that  the  Lords  of  the  Treasury  had  in 
fact  compromised  the  debt,  though  a  writ  of  ameeeat  numut  had  not  actually 
issued.  {Poole  ▼.  Skergold,  1  Cox,  160.)  But  it  was  held  a  sufficient  ob. 
Jection  to  a  title^  that  a  person  under  whom  the  vendors  claimed  held 
during  his  seisin  of  the  estate  an  office  under  the  crown,  and  that  his 
accounts  with  the  crown  had  not  been  liquidated.  (  fVUde  ▼.  Fort,  4  Taunt. 
834;  ante,  p.  696.) 

The  Stat.  6  &  7  Will.  4,  c  28,  (amended  by  2  Vict.  c.  61,)  enables  pes- 
sons  to  deposit  stock  or  Exchequer  bills  in  lieu  of  giving  security  by  bond 
to  the  postmaster-general,  and  to  the  commissioners  of  land  revenue,  cus- 
toms, excise,  stamps  and  taxes. 

On  the  subject  of  crown  debts,  see  West  on  the  Law  and  Practice  of 
Extents  in  Chief  and  in  Aid,  8vo,  1817:  Manning's  Practice  of  the  Court 
of  Exchequer,  8vo.  1827  ;  5  Jarm.  Convey,  by  Sweet,  pp.  64  f,  79 ;  ButL 
Co.  Litt.  209  a,  18th  ed.;  Har.  Index,  tit.  Extent. 

Before  the  above  act  there  was  no  easy  and  certain  mode  of  guarding 
against  the  risk  of  crown  debts^  on  account  of  there  being  no  wdex  to 
debtors  and  accountants  to  the  crown.  The  usual  searches  for  crown  lia- 
bilities were  made  at  the  Exchequer  Office,  and  amongst  the  receivers- 
generals'  bonds  at  the  Tax  Office.    (2  Real  Prop.  Rep.  12.) 

As  the  estates  of  persons  who  are  indebted  to  the  crown  remain  liable 
during  the  existence  of  any  part  of  the  debt,  it  is  necessary  in  all  cases  of 
sale  or  mortgrage  to  ascertain  whether  the  present  or  former  owners  have 
become  accountants  to  the  crown  either  on  their  own  account  or  as  sureties 
for  others.  Independently  of  the  register  to  be  established  under  this  act, 
the  fact  could  never  be  ascertained  with  certainty,  because  there  was  no 
place  in  which  the  existence  or  the  amount  of  debts  due  to  the  crown  can 
De  discovered ;  but  it  was  proper  to  inquire  of  the  vendor's  solicitor  and 
the  connections  of  the  parties  as  to  the  existence  of  any  such  debts,  and  to 
make  inquiriea  at  any  of  the  public  offices  with  which  the  owner  probably 
had  any  dealings.    (As  to  searches  for  judgments,  see  ante,  pp.  592, 598.) 


Qaietm  to 
debtors  or  so- 
eoununu  to  ths 
crown  to  be  ro* 
glitend* 


Reqistrt  of  a  Quietus. 

9.  Wheneyer  a  quietus  shall  be  obtained  by  a  debtor  or 
accountant  to  the  crown,  and  an  office  copy  thereof  shall  be 
left  with  the  senior  master  of  the  said  Court  of  Common  Pleas, 
together  with  a  certificate,  signed  by  the  accountant-general, 
that  the  same  may  be  re^stered,  the  said  master  shall  forthwith 
enter  the  same  in  the  said  book  of  debtors  and  accountants  to 
the  crown,  in  alphabetical  order,  by  the  name  of  the  person 
whose  estate  is  intended  to  be  discharged  by  such  quietus,  with 
the  date,  and  shall  for  any  such  entry  oe  entitled  to  a  fee  of  two 
shillings  and  sixpence  (rv). 

(«)  Formerly  where  a  vendor  was  a  debtor  or  accountant  to  the  crown, 
the  title  was  not  good  until  a  quietus  was  entered  up  on  record.  (See  Wilde 
V.  Fort,  4  Taunt.  334.)  And  a  purchaser  could  not  be  compelled  to  take 
the  title,  although  the  crown  consented  to  the  payment  of  the  purchase- 
money  into  the  Exchequer  on  account  of  the  debt.  {BraJtespear  v.  Jmnest 
Sugd.  V.  &  P.  1009, 1 1th  ed.)  Where  it  appeared  that  certain  bonds,  given 
to  the  crown  to  secure  an  advance  of  Exchequer  bills,  which  had  been  duly 
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indorsed,  had  been  paid  off,  but  no  quietus  bad  been  obtained,  by  reason  of     2  !j^  S  Vict, 
the  abolition  of  the  pipe-oificei  the  court,  upon  the  production  of  a  warrant        c.  11,  «.  9. 

by  the  attorney-general  on  behalf  of  the  crown,  ordered  the  master  to  make  

a  minute  in  the  index  of  the  crown  debtors  that  the  bonds  had  been  satis- 
fied ;  ffoleai  quantum.  (Ex  parte  Fleetwood^  4  Man.  &  G.  640;  5  Scott. 
N.  R.  184.)  A  quietus  obtained  bv  a  party  who  is  an  accountant  to  the 
crown  is  pleadable  to  all  prior  debts,  although  he  continue  to  be  an 
accountant,  and  become  indebted  afterwards  to  the  crown.  (Ex  parte  Fleet' 
wood,  4  Man.  &  G.  644.) 


DiscHARQB  OP  Crown  Debtor's  Estate. 
10.  And  whereas  it  is  expedient  to  make  further  provision  for  For  diMharge  of 
the  discharge  of  an  estate  beloneing  to  a  debtor  or  accountant  SibtonTo^ac^ 
to  the  crown  from  the  claim  of  the  crown  in  the  hands  of  a  eountanu  to  th« 
purchaser  or  mortgagee,  although  the  debt  or  liability  shall  not  ^"'^  *»  <^«rt»ia 
be  fully  discharged ;  he  it  therefore  enacted,  that  it  shall  be 
lawful  for  the  commissioners  of  her  Majesty's  treasury  of  the 
United  Kingdom  of  Great  Britain  and  Ireland  for  the  time 
being,  or  any  three  of  them,  by  writing  under  their  hands, 
upon  payment  of  such  sums  of  money  as  they  may  think  fit  to 
reauire  into  the  receipt  of  her  Majesty  s  exchequer,  to  be  applied 
in  liquidation  of  the  aebt  or  liability  of  any  debtor  or  accountant 
to  the  crown,  or  upon  such  other  terms  as  they  may  think 
proper,  to  certify  that  any  lands,  tenements  or  hereditaments  of 
any  such  crown  debtor  or  accountant  shall  be  held  by  the  pur- 
chaser or  mortgagee  or  intended  purchaser  or  mortgagee  there- 
of, his  or  their  heirs,  executors,  administrators  and  assigns, 
wholly  exonerated  and  discharged  from  all  further  claims  of 
her  Majesty,  her  heirs  or  successors,  for  or  in  respect  of  any 
debt,  cmim  or  liability,  present  or  future,  of  the  debtor  or 
accountant  to  whom  such  lands,  tenements  or  hereditaments 
belonged,  or,  in  cases  of  leases  for  fines,  to  certify  that  the  les- 
sees, their  heirs,  executors,  administrators  and  assigns,  shall 
hold  so  exonerated  and  discharged,  without  prejudice  to  the 
rights  and  remedies  of  the  crown  against  the  reyersion  of  the 
lands,  tenements  or  hereditaments  comprised  in  any  such  leases, 
and  the  rents  and  coyenants  resenred  and  contained  by  and  in 
the  same;  and  thereupon  the  same  lands,  tenements  or  heredita- 
ments shall  respectively  be  held  accordingly  wholly  exonerated 
and  discharged  as  aforesaid,  but  in  the  cases  of  leases  without 
prgudice  as  aforesaid. 


Part  Discharqe. 
U.  Any  such  certificate,  or  the  discharge  of  any  such  lands,  iMiciiarge  of  part 
tenements  or  other  hereditaments  by  virtue  of  this  act,  shall  in  Slbt!w?r*SJditi 
nowise  impeach,  lessen  or  affect  the  right  or  power  of  her  to  the  crown  not 


to  affect  claim  of 
— ^7      —    r  --  — ^    -  ^  the  crown  on 

emand  which  may  at  any  time  be  due  from  any  such  debtor  other  undfUaWe. 


Majesty,  her  heirs  or  successors,  to  levy  tne  whole  of  any  debt  {Je  crown  on 
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24-8  Viet,     or  accountant  to  tbe  crown  out  of  or  from  any  other  lands,  tene- 
c.  11,  #.11.     ments  or  hereditaments  which  would  have  heen  liable  thereto 
in  case  no  such  certificate  had  been  granted  and  no  such  dis- 
charge had  been  obtained  {y). 

(y)  By  1  &  2  Geo.  4,  c.  121,  s.  10,  where  an  estate  is  sold  under  a  writ  of 
extent,  or  by  the  Court  of  Chancery  or  Exchequer,  and  the  purchase- okoney 
is  paid  into  the  receipt  of  the  king's  exchequer,  that  will  abaoWe  the  pur- 
chaser. 


Ireland. 
Aet  not  to  extend      14.  This  act  shall  not  extend  to  Ireland. 

to  Ireland.  ^  ..,,^  .,  .. 

The  provisions  of  the  above  act,  with  some  alterations,  were  extended 
to  Ireland  by  7  &  8  Vict.  c.  90.  The  law  concerning  judgments  in  Ire* 
land  is  further  amended  by  stat.  12  &  13  Vict.  c.  95,  and  13  &  14  VicL 
c.29. 
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3  &  4  Victoria,  c.  82. 

An  Act  for  Jurther  amending  the  Act  for  abolishing  Arreit 
on  Mesne  Proceu  in  Civil  Actions. 

[7th  August,  1840.] 


Definition  and  Extension  of  Property  liable  to 
Judgments. 

Recites  the  act  1  &  2  Vict.  c.  110,  s.  14  (ante,  p.  572),  and    8  4-4  Fki. 
that  doubts  had  been  entertained  whether  tne  said  provisions         ^'^^' 
extend  to  the  cases  hereinafter  mentioned:  and  declares  and  laesvkt.c. no. 
enacts,  that  the  aforesaid  provisions  of  the  said  act  shall  be  Prorisioni  or 
deemed  and  taken  to  extend  to  the  interest  of  any  judgment  JlS^t^j^d^. 
debtor,  whether  in  possession,  remainder  or  reversion,  and  J^jJjJ^**" 
whether  vested  or  contingent  as  well  in  any  such  stocks,  funds,  tended? 
annuities  or  shares  as  aforesaid  as  also  in  the  dividends,  interest 
or  annual  produce  of  any  such  stocks,  funds,  annuities  or 
shares :  and  whenever  any  such  judgment  debtor  shall  have  any 
estate,  right,  title  or  interest,  vested  or  contingent,  in  possession, 
remainder  or  reversion  in,  to,  or  out  of  any  such  stocks,  funds, 
annuities  or  shares  as  aforesaid,  which  now  are  or  shall  here- 
after be  standing  in  the  name  of  the  accountant-general  of  the 
Court  of  Chancery  or  the  accountant-general  of  the  Court  of 
Exchequer,  or  in,  to,  or  out  of  the  dividends,  interest  or  annual 
produce  thereof,  it  shall  be  lawful  for  such  judge  to  make  any 
order  as  to  such  stock,  funds,  annuities  or  shares,  or  the  interest, 
dividends  or  annual  produce  thereof,  in  the  same  way  as  if  the 
same  had  been  standmg  in  the  name  of  a  trustee  of  such  judg« 
ment  debtor:  provided  always,  that  no  order  of  any  judge  as 
to  any  stock,  funds,  annuities  or  shares  standing  in  the  name  of 
the  accountant-general  of  the  Court  of  Chancery  or  the  ac- 
countant-general of  the  Court  of  Exchequer,  or  as  to  the  interest, 
dividends  or  annual  produce  thereof,  shall  prevent  the  governor 
and  compan)r  of  the  JBank  of  England,  or  any  public  company, 
from  permitting  any  transfer  of  such  stocks,  funds,  annuities  or 
shares  or  payment  of  the  interest,  dividends  or  annual  produce 
thereof,  in  such  manner  as  the  Court  of  Chancery  or  the  Court 
of  Exchequer  respectively  may  direct,  or  shall  have  any  greater 
effect  than  if  such  debtor  had  charged  such  stock,  funds,  an- 
nuities or  shares,  or  the  interest,  dividends  or  annual  produce 
thereof,  in  favour  of  the  judgment  creditor,  with  the  amount  of 
the  sum  to  be  mentioned  in  any  such  order. 
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34-4  Viet. 
e.  82,  «.  2. 


Judgments  affecting  Real  and  Personal  Property, 

Real  Estate  not  to  be  affected  bt  Judgment  until 
Memorandum  left. 

Swfle*?c"to  ^*  ^^^  whereas  it  was  by  the  said  act  further  enacted,  that 

•Sect  real  MUto,  no  jud^eiits  of  any  of  the  superior  courts  of  common  law  at 
dttm i?ft"Irtthtii«  Westminster,  nor  any  decree  or  order  in  any  court  of  eqnihr, 
•enior  master  of  nor  any  rulc  of  a  court  of  common  law,  nor  any  order  in  bank- 
pieJ?^with-  roptcy  or  lunacy,  should  by  virtue  of  the  said  act  affect  any 
•unding  notice  lands,  tenements  or  hereditaments,  as  to  purchasers,  mortgagees 
frc.'to  pu^in^,  or  creditors,  unless  and  until  such  a  memorandum  or  minute  as 
^*  therein  mentioned  should  be  left  with  the  sraior  master  of  the 

Court  of  Common  Pleas  at  Westminster  (^) :  and  whereas 
doubts  have  been  entertained  whether  a  purchaser,  mortga^ 
or  creditor,  having  notice  of  any  such  judgment,  decree,  oraer 
or  rule  as  aforesaid,  would  not  in  equity  be  affected  thereby, 
notwithstanding  such  a  memorandum  or  minute  of  the  same  as 
in  the  said  act  is  mentioned  may  not  have  been  left  with  the 
senior  master  of  the  said  Court  of  Common  Pleas ;  be  it  there- 
fore further  declared  and  enacted,  that  no  such  judgment,  de- 
cree, order  or  rule  as  aforesaid,  shall  by  yirtue  of  the  said  act 
affect  any  lands,  tenements  or  hereditaments  at  law  or  in  equity 
as  to  purchasers,  mortgagees  or  creditors,  unless  and  until  such 
a  memorandum  or  minute  as  in  the  said  act  in  that  behalf  men- 
tioned shall  have  been  left  with  the  senior  master  of  the  said 
Court  of  Common  Pleas  at  Westminster :  any  notice  of  such 
judgment,  decree,  order  or  rule  to  any  such  purchaser,  mort- 
gagee or  creditor  in  anywise  notwithstanding  (a). 

(s)  See  ante,  s.  19,  p.  583. 

(a)  See  18  8c  19  Vict.  c.  15,  s.  5,  pott,  p.  605. 
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FURTHER  PROTECTION  OF  PURCHASERS 
AGAINST  JUDGMENTS. 

18  &  19  Victoria,  c.  15. 

An  Act  for  the  better  Protection  of  Purchasers  against  Judg* 
ments,  Crown  Debts,  Cases  of  Lis  pendens,  and  lAfe  An- 
nuities or  Rent-charges.  [26th  April,  1855.] 


Whereas  an  act  of  parliament  was  passed  in  the  session  of  the  is  i^  19  rict. 
first  and  second  years  of  her  Majesty,  intituled  "  An  Act  for  c.  15,  #.  l. ' 
abolishing  Arrest  on  Mesne  Process  in  Civil  Actions,  except  in  — ~ 

certain  Cases,  for  extending  the  Remedies  of  Creditors  against 
the  Property  of  Debtors,  and  for  amending  the  Laws  for  the 
Relief  of  Insolvent  Debtors  in  England ;"  and  another  act  in 
the  session  of  the  second  and  third  years  of  her  Majesty,  in-  2  »  «  vict.  c.  11. 
tituled  "  An  Act  for  the  better  Protection  of  Purchasers  against 
Judgments,  Crown  Debts,  Lis  pendens,  and  Fiats  iTi  Bank- 
ruptcy ;"  and  another  act  in  the  session  of  the  third  and  fourth  s  &  4yict.  c  82. 
years  of  her  Majesty,  intituled  "  An  Act  for  further  amending 
the  Act  for  abohshing  Arrest  on  Mesne  Process  in  Civil  Ac- 
tions :"  and  whereas  the  provisions  of  the  said  acts  respecting 
judgments,  decrees,  orders  and  rules,  and  lis  pendens,  ought  to 
include  and  be  applicable  to  the  counties  palatine  of  Lancaster 
and  Durham,  and  the  common  law  and  equitj  courts  thereof 
respectively :  and  whereas  an  act  was  passed  in  the  session  of 
the  thirteenth  and  fourteenth  years  of  her  Majesty,  intituled  is  &  h  vfct. 
"  An  Act  to  amend  the  Practice  and  Proceedings  of  the  Court  ®'  ^''  **  ^*' 
of  Chancery  of  the  County  Palatine  of  Lancaster,"  by  force 
whereof  the  said  provisions  do  to  some  extent  include  and  are 
applicable  to  the  county  palatine  of  Lancaster,  as  far  as  regards 
the  Court  of  Chancery  thereof:  be  it  therefore  enacted  as 
follows : 

1.  Any  judgment  of  the  Court  of  Common  Pleas  of  the  county  judgmenti  of 
palatine  of  Lancaster,  or  of  the  Court  of  Pleas  of  the  county  JJSSSli*  rarti 
palatine  of  Durham,  obtained  before  the  coming  into  operation  obtained  before 
of  the  said  act  of  the  session  of  the  first  and  second  years  of  her  ^JTonofTftT 
Majesty,  and  not  already  registered  in  the  said  Courts  respec-  v^t.  c  no,  and 
tively  under  the  prorisions  of  the  same  act,  and  which  shall  not  SSder^e  w^me. 
be  registered  in  the  said  Courts  respectively  under  the  same  J°*„^,'^*^"***** 
provisions  as  amended  by  this  act,  on  or  before  the  first  day  of  regiitJiSf within 
November,  one  thousand  eight  hundred  and  fifty-five,  shalfnot  united ti°i«« 
after  that  day  affect  any  lands,  tenements  or  hereditaments  in 
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18  4- 19  Viet,    the  said  counties  palatine  respectively  as  to  purchasers,  mort- 
*^'  ^^*  *•  ^'     g^ees  or  creditors,  unless  and  until  such  memorandum  or 
minute  of  such  judgment  as  in  the  said  act  prescrihed  shall  be 
left  with  the  prothonotarj  of  the  court  in  which  the  judgment 
has  been  obtained,  who  shall  forthwith  enter  the  same  in  manner 
by  the  same  act  as  amended  by  this  act  directed  in  regard  to 
judgments  thereby  authorized  to  be  registered,  and  shall  be 
entitled  for  every  such  entry  to  the  sum  of  two  shillings  and 
FMfbrentiyof    Sixpence;  and  the  provision  for  re-registration,  todes  quoties, 
judgmciiu.  hereinafter  mentioned,  as  explained  by  this  act,  b  hereby  ex- 

tended and  applied,  mutatis  mutandis,  to  judgments  registered 
under  this  present  provision. 
Certain proHiioiii  2.  And  be  it  declared  and  enacted  as  follows :  the  provisions 
cf  iio^lanli^ded  Contained  in  the  sections  of  the  said  act  of  the  first  and  second 
pmS^SS^JlSSrt  ^®*"*  ^^  ^^  Majesty,  numbered  respectively  18,  19,  and 
Sidto^hy  *'  20 (a),  giving  to  certain  rules  of  courts  of  common  law,  and 
court  of  Durham,  decrees  and  orders  of  courts  of  equity,  the  effect  of  judgments 
in  the  superior  courts  of  common  law,  and  constituting  the 
persons  tnerein  mentioned  judgment  creditors,  and  giving  to 
courts  of  equity  the  powers  by  the  same  act  given  to  ^e  judges 
of  the  said  superior  courts,  and  giving  to  the  persons  so  con- 
stituted judgment  creditors  as  aforesaid  such  remedies  as  are 
therein  mentioned,  and  authorizing  the  registration  of  such 
decrees,  orders  and  rules  as  aforesaid,  and  providing  for  the 
writs  to  be  sued  out  of  courts  of  equitv,  shall  extend  and  are 
applicable,  mutatis  mutandis,  to  the  said  counties  palatine  and 
the  courts  of  common  law  thereof  respectively,  and  to  the  Court 
of  Chancery  of  the  counter  palatine  of  Durham,  within  the 
limits  of  their  respective  jurisaictions,  to  the  end  that  the  same 
law  in  the  respects  aforesaid  may  apply  to  the  courts  of  the 
said  counties  palatine,  and  the  decrees,  orders,  judgments  and 
rules  thereof,  so  far  as  relates  to  lands,  tenements  and  heredita« 
ments  within  the  jurisdiction  of  such  courts  respectively,  as 
under  the  previous  statutes  amended  by  this  act,  will  regulate 
the  operation  of  judgments  in  the  superior  courts  of  common 
law :  but  no  judgment,  decree,  order  or  rule  of  any  court  shall 
bind  lands,  tenements  and  hereditaments  in  the  said  counties 
palatine  respectively,  as  against  purchasers,  mortgagees  or  cre- 
ditors, unless  and  until  such  memorandum  or  minute  thereof 
as  hereinbefore  is  mentioned  shall  be  left  with  the  prothonotary 
of  the  palatine  court  in  which  are  situated  the  lands,  tenements 
and  hereditaments  intended  to  be  charged  thereby, 
(a)  See  ante,  pp.  579,  583,  585. 

Certijjprovftioin      8.  The  provisions  contained  in  the  sections  of  the  said  act  of 

Sfn, ands&4    the  secona  and  third  of  her  Majesty  numbered  respectively 

teiSid'tfic^I     3,  4,  5  (a)  and  7  (5),  and  in  the  section  of  the  said  act  of  the 

inSn  iaw**Md"'     third  and  fourth  of  her  M ajestv  numbered  2  (c),  respecting  the 

S2n«M*pl3at^e.  particulars  to  be  inserted  in  the  register  by  the  masta*,  and 

*  respecting  the  re-registration  of  judgments,  decrees  or  orders, 

ana  rules,  and  respecting  the  registration  and  re-registration  of 

lis  pendens,  and  respecting  the  protection  of  purchasers,  mort- 
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gagees  and  creditors,  as  explained  or  amended  bj  this  act,  shall    18  4*  19  Vict. 
extend  and  are  applicable,  mutatis  mutandis,  to  the  counties      c.  15,  #.  8. 
palatine  and  the  courts  of  common  law  and  Courts  of  Chancery 
thereof  respectively,  within  the  limits  of  their  respective  juris- 
dictions (^d ). 

(a)  Jnte,  pp.  590,  594. 
(ft)  ^nfo,  p.  594. 

(c)  See  anU,  p.  602. 

(d)  See  22  &  23  Vict  c.  35,  s.  22,  ante,  p.  593. 

4.  And  whereas  the  protection  afforded  to  purchasers,  mort-  Nojndgment,  «rc. 
pgees  and  creditors,  by  the  said  act  of  the  third  and  fourth  of  ?! Vvirt"c.*'S, 
her  Majesty,  against  judgments,  decrees,  orders  or  rules  not  to  aifect  laii, 
duly  registered,  any  notice  thereof  notwithstanding,  is  confined  ehtJIm^&of' 
to  judgments,  decrees,  orders  or  rules  binding  by  virtue  of  the  *"*'"  regutered. 
said  aeft  of  the  first  and  second  years  of  her  Majesty :  and 
whereas  the  docket  or  register  previously  in  use  has  been  closed, 
and  the  said  provision  ought  not  to  be  so  restricted:  be  it  there- 
fore enacted,  that  no  judgment,  decree,  order  or  rule  which 
might  be  registered  under  the  said  act  of  the  first  and  second 
years  of  her  Majesty  shall  affect  any  lands,  tenements  or  here- 
ditaments, at  law  or  in  equity,  as  to  purchasers,  mortgagees  or 
creditors,  unless  and  until  such  a  memorandum  or  minute  as  in 
the  said  act  in  that  behalf  mentioned  shall  have  been  left  with 
the  proper  oflBcer  of  the  proper  court,  any  notice  of  any  such 
judgment,  decree,  order  or  rule  to  any  such  purchaser,  mort- 
gagee or  creditor  in  anywise  notwithstanding  (a). 

(d)  See  ante,  p.  602. 

6.  And  whereas  it  is  expedient  that  certain  doubts  which  SSTS**^?'**" 
have  arisen  uj>on  some  of  the  provisions  for  the  protection  to  ju^entt  not 
purchasers  against  judgments  in  the  said  acts  contained  should  '^e^*^^^^* 
be  removed ;  be  it  therefore  declared  and  enacted  as  follows : 
the  provisions  contained  in  the  section  numbered  2  (e)  of  the 
said  act  of  the  third  and  fourth  years  of  her  Majesty  extends 
and  shall  be  deemed  to  extend  as  well  to  the  act  therein  referred 
to  as  to  the  section  numbered  4:(f)  of  the  said  act  of  the  second 
and  third  of  her  Majestv,  as  explained  by  this  act,  so  that 
notice  of  any  judgment,  decree,  order  or  rule,  not  duly  regis- 
tered, shall  not  avail  against  purchasers,  mortgagee^  or  creditors 
as  to  lands,  tenements  or  hereditaments. 


(e)  Ante,  p.  602. 
(/)  Jnte,  p.  590. 


6.  Where  by  the  said  act  of  the  second  and  third  years  of  ProTtoionfor 
her  Maiesty  re-registry  of  judgments,  decrees,  orders  or  rules  is  SJSSaeS!"^** 
requirea  within  such  period  of  five  years  as  is  therein  men- 
tioned, in  order  to  bind  purchasers,  mort^gees  and  creditors, 
it  shall  be  deemed  sufficient  to  bind  such  purchasers,  mort- 
gagees and  creditors  if  such  a  memorandum  or  minute  as  was 
required  in  the  first  instance  is  again  left  with  the  senior  master 
of  the  Common  Pleas  within  five  years  before  the  execution  of 
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18«f  19  rtct. 
e,  15,  *.  6. 


Jadgmenti  of 
inferior  courts, 
when  removed, 
shall  be  regis- 
tered. 


Extlngnlshcd 
Judgments  not 
revived. 


Duties  of  protho« 
notary. 


Fees  for  regis- 
tration and 
searches. 


Further  Protection  of  Purchasers  against  Judgments, 

the  conveyance,  settlement,  mortgap^e,  lease  or  other  deed  or 
instrument  vesting  or  transferring  the  legal  or  equitable  right, 
title,  estate  or  interest,  in  or  to  any  such  purchaser  or  mortgagee 
for  valuable  consideration,  or  as  to  creditors  within  five  years 
before  the  right  of  such  creditors  accrued,  as  directed  by  the 
said  last-mentioned  act,  although  more  than  five  years  shall 
have  expired  by  effluxion  of  time  since  the  last  previous  regw- 
tration  before  such  last- mentioned  memorandum  or  minnte  was 
left,  and  so  toties  quoties  upon  every  re-registry. 

7.  Where  by  the  section  numbered  22  {g)  of  the  said  act  of 
the  first  and  second  years  of  her  Majesty  power  is  given  to 
remove  judgments,  rules  or  orders  obtained  in  or  made  by  cer- 
tain innrrior  courts  into  the  said  superior  courts,  or  into  the 
Court  of  Common  Pleas  of  Lancaster,  as  the  case  may  be,  no 
such  judgment,  rule  or  order  which  has  alreadv  been  or  here- 
after shall  be  so  removed  shall  bind  any  lands,  tenements  or 
hereditaments  as  to  purchasers,  mortgagees  or  creditors,  unless 
and  until  afler  such  removal  it  shall  be  registered,  and,  if  neces- 
sary, re-registered,  in  like  manner  as  in  order  to  bind  such  pur- 
chasers, mortgagees  or  creditors^  it  must  have  been  if  originally 
entered  up  in  one  of  the  said  superior  courts,  or  in  the  said 
Court  of  Common  Pleas  of  Lancaster,  as  the  case  may  be ;  but 
fi*om  and  afler  the  passing  of  this  act  every  such  judgment,  role 
or  order  so  registered,  and  where  necessary  re-registered,  shall 
be  binding  in  like  manner,  but  not  further  or  otherwise,  as 
other  judgments,  rules  or  orders  of  the  said  superior  courts  or 
of  the  said  Court  of  Common  Pleas  of  Lancaster  respectively, 
and  the  proviso  at  the  end  of  the  said  section  22,  restricting  tbe 
operation  of  the  same  is  hereby  repealed* 

(g)  Jnte,  p.  5S6. 

8.  Nothing  herein  contained  shall  extend  to  revive  or  restore 
any  judgment  which  shall  be  extinguished  or  barred,  or  to  affect 
or  prejudice  any  such  judgment,  or  any  decree,  order  or  rule,  as 
between  the  parties  thereto,  or  their  representatives,  or  those 
deriving  as  volunteers  under  them. 

9.  For  the  purposes  of  an^  registration  or  re-registration  to 
be  made  in  pursuance  of  this  act  in  either  of  the  said  counties 
palatine,  all  such  acts  and  things  as  under  the  provbions  of  the 
said  several  acts  of  the  reign  of  her  Majesty,  ought  to  be  done 
by  or  lefl  with  the  senior  master  of  the  dourt  of  Gammon  Pleas 
at  Westminster,  shall  be  done  by  or  left  with  the  prothouotary 
or  deputy  prothonotary  of  the  Court  of  Common  Pleas  of  thte 
county  palatine  of  Lancaster,  or  of  the  Court  of  Pleas  of  the 
county  palatine  of  Durham,  as  the  case  may  require,  or  such 
other  officer  (if  any)  of  the  same  courts  respectively  as  may  for 
the  time  being  have  been  appointed  b^  the  same  courts  respec- 
tively for  the  purpose  of  entering  the  judgments  thereof  respec- 
tively, under  tne  provisions  of  the  said  act  of  the  first  and  second 
years  of  her  Majesty ;  and  the  said  prothonotary,  deputy  pro- 
thonotary, or  other  officer  as  aforesaid,  shall  be  entitled  to  the 
sum  of  two  shillings  and  sixpence,  and  no  more,  for  the  duties 
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to  be  performed  on  every  registration,  and  the  sum  of  one    18  ^  19  fic^ 
shilling  only  for  re-registration  ;  and  all  persons  shall  be  at      g-  1^»  *•  ^' 
liberty  to  search  all  or  any  of  the  books  kept  in  pursua^e  of 
any  of  the  foregoing  provisions  of  this  act  in  each  court,  for  tlie 
sum  of  one  shilling. 

.10.  And  whereas  by  the  section  numbered  123,  of  the  Bank-*  No  order  of  court 
rupt  Law  Consolidation  Act,  1849,  when  any  person  admits  (in  Ska'blSdf.lfc*'' 
manner  therein  mentioned)  that  he  is  indebted  to  a  bankrupt,  it  untu  registered, 
is  enacted,  that  every  order  of  the  Court  of  Bankruptcy  for  the 
payment  by  such  person  of  the  amount  so  admitted,  and  costs 
(if  any),  shall  have  the  effect  of  a  judgment  in  the  said  superior 
courts,  and  may  be  enforced  accordingly,  and  by  the  section 
numbered  249  (a)  of  the  same  act :  be  it  therefore  enacted  as 
follows :  no  sucii  order  of  the  Court  of  Bankruptcy  for  pay- 
ment of  monev  or  of  costs  as  aforesaid  shall  affect  any  lands, 
tenements  or  hereditaments,  as  to  purchasers,  mortgagees  or 
creditors,  unless  and  until  it  shall  be  registered,  and  if  necessary 
re-registered,  in  like  manner  as  in  order  to  bind  such  purchasers, 
mortgagees  or  creditors,  it  must  have  been  if  it  had  originally 
been  a  judgment  or  rule  obtained  or  entered  up  in  one  of  the 
said  superior  courts  or  in  the  said  palatine  courts  respectively, 
any  notice  of  any  such  order  to  any  such  purchaser,  mortgagee 
or  creditor,  in  anywise  notwithstanding. 

(a)  This  section  is  repealed  by  the  Bankruptcy  Act,  1861,  s.  230,  Sche- 
dule (G.). 

Any  court  acting  under  the  Bankruptcy  Act,  1861,  may  in  all  matters  Power  to  awanl 
before  it  award  such  costs  as  shall  seem  fit  and  just, and  all  costs  %o  awarded  cotti. 
shall  be  recoverable  in  the  same  manner  as  costs  awarded  by  a  rule  of  any 
of  the  superior  courts  at  Westminster  may  be  recovered,  and  the  like  Remedies  for 
remedies  may  be  had  upon  an  order  of  such  court  for  costs,  as  upon  a  rule  recovering  costs, 
of  any  of  the  said  superior  courts  for  costs;  but  no  such  order  shall  affect  Order  for  costs 
any  lands,  tenements  or  hereditaments,  as  to  purchasers,  mortgagees  or  f^^^^If^^ 
creditors,  unless  and  until  it  shall  be  registered,  and,  if  necessary,  re- regis-  23  ft  MVkt. 
tered  pursuant  to  the  provisions  of  the  act  of  the  23  &  24  Vict  c.  88,  (see  e.  S8. 
post,)  any  notice  of  any  such  order  to  any  such  purchaser,  mortgagee  or 
creditor,  in  anywise  notwithstanding.    (24  &  25  Vict.  c.  134,  s.  213.) 

11.  And  whereas  great  delay  and  expense  are  occasioned  Legal  estate 
upon  purchases  and  mortgages  of  lands  in  conseauence  of  judg*  Jhaecr  or  mort- 
ments  against  mortgagees  and  crown  debts  and  liabilities  to  the  gasee  not  to  be 
crown  of  mortgagees  continuing  to  bind  lands,  although  the  {*jj^°  i^  «»«"" 
mortgagees  have  oeen  bond  fide  paid  off,  and  the  lands  have 
been  actually  conveved  to  purchasers,  or  to  other  mortgagees : 
for  remedv  whereof  be  it  enacted  as  follows :  where  any  legal 
or  equitable  estate  or  interest  or  any  disposing  power  in  or  over 
any  lands,  tenements  or  hereditaments,  shall,  under  any  con- 
veyance or  other  instrument  executed  after  the  passing  of  this 
act,  become  vested  in  any  person  as  a  purchaser  or  mortgagee 
for  yaluable  consideration,  such  lands,  tenements  or  heredita- 
ments,  shall  not  be  taken  in  execution  under  any  writ  of  elegit, 
or  other  writ  of  execution,  to  be  sued  upon  any  judgment,  or 
any  decree,  order  or  rule,  against  any  mortgagee  or  mortgagees 
thereof,  who  shall  have  been  paid  off  prior  to  or  at  the  time  of 
the  execution  of  such  conveyance,  nor  snail  any  such  judgment. 
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18  4- 19  Fict.  decree,  order  or  rule,  or  the  money  thereby  secured,  be  a  charge 
c.  Ig,  #.11.  apon  such  lands,  tenements  or  hereditaments,  so  vested  in  pur- 
chasers or  mortgagees,  nor  shall  such  lands,  tenements  or  here- 
ditaments, so  Tested  in  purchasers  or  mortgagees  be  extended 
or  taken  in  execution,  or  rendered  liable  under  any  writ  of 
extent,  or  writ  of  execution  or  other  process  issued  by  or  on 
behalf  of  her  Majesty,  her  heirs  or  successors,  in  respect  of  any 
judgment,  statute  or  recognizance  obtained  against  or  entered 
mto  by,  or  inquisition  found  against,  or  obligation  or  specialty 
made  by,  or  acceptance  of  office  by  any  mortgagee  or  mort- 
gagees, whereby  ne  or  they  hath  or  have  become  or  shall 
become  a  debtor  or  accountant,  or  debtors  or  accountants  to 
the  crown,  where  such  mortgagee  or  mortgagees  shall  have 
been  paid  off  prior  to  or  at  the  time  of  the  execution  of  sudi 
conveyance  as  aforesaid  (b). 

(fr)  If  a  mortgagor  sells  the  mortgaged  estate,  and  pays  off  the  mortgage, 
after  the  passing  of  this  act,  the  estate  in  the  hands  ot  the  purchaser  ceases 
to  be  affected,  by  a  judgment  which  had  been  registered  against  the  mort- 
gagee. (Greaves  v.  WUsom^  25  Beav.  434;  28  Law  J.,  Ch.  103;  4  Jur., 
N.  S.  802.) 

It  had  been  decided  that  a  judgment  creditor  acquired  a  charge,  under 
the  1  &  2  Vict  c  110,  against  the  mortgage  property  of  the  debtor, 
whether  the  interest  was  legal  or  equitable,  and  the  object  of  this  section  is 
to  make  the  charge  cease  when  the  mortgage  is  paid  off.  {Per  fFoM^  V.Ct 
Jviton  T.  Holmet,  1  Johns.  &  H.  543,  544.) 

Life  annuities  aod  12.  And  whereas  by  reason  of  the  repeal  in  the  last  session 
S"ireStu[rd?2  of  parliament  of  the  act  of  the  fifty-third  year  of  King  Georee 
iTtUmemo^'***  *^®  Third,  chapter  one  hundred  and  forty-one,  requiring  the 
nuKtanTSfi  with  enrolment  of  life  annuities  or  rent-charges,  purchasers  are  no 
senior  master,  longer  enabled  to  ascertain  by  search  what  life  annuities  or 
rent-charges  may  have  been  granted  by  their  vendors  or  others: 
be  it  therefore  enacted  by  the  authority  aforesaid  as  follows : 
any  annuity  or  rent-charge  granted  after  the  passing  of  this  act, 
otherwise  than  by  marriage  settlement,  for  one  or  more  life  or 
lives,  or  for  any  term  of  years  or  greater  estate  determinable  on 
one  or  more  life  or  lives,  shall  not  affect  any  lands,  tenements 
or  hereditaments,  as  to  purchasers,  mortgagees  or  creditors, 
unless  and  until  a  memorandum  or  minute  containing  the  name, 
aud  the  usual  or  last  known  place  of  abode,  and  the  title,  trade 
or  profession,  of  the  person  whose  estate  is  intended  to  be 
affected  thereby,  and  the  date  of  the  deed,  bond,  instrument  or 
assurance,  whereby  the  annuity  or  rent-charge  is  g^ranted,  and 
the  annual  sum  or  sums  to  be  paid,  shall  be  left  with  the  senior 
master  of  the  Court  of  Common  Pleas  at  Westminster,  who 
shall  forthwith  enter  the  particulars  aforesaid  in  a  book  in 
alphabetical  order  by  the  name  of  the  person  whose  estate  is 
intended  to  be  affected  by  the  annuity  or  rent-charge,  together 
with  the  vear  and  the  day  of  the  month  when  every  such 
memorandum  or  minute  is  so  left  with  him,  and  he  shall  he 
entitled  for  every  such  entry  to  the  sum  of  two  shillings  and 
sixpence,  and  all  persons  shall  be  at  liberty  to  search  the  same 
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booky  together  with  the  other  books  or  registers  in  the  office,  on  J8  f  19  Fiet, 

payment  of  the  sum  of  one  shilling.  c.  15,  s.  12. 

13.  The  searches  of  the  several  registers,  by  the  said  recited  JSSe^bySSi^* 
acts  or  by  this  act  authorized  to  be  made  for  the  sum  of  one  SbeiMeWei. 
shilling,  ma^  be  made  by  the  parties  themselves,  under  proper 
regulations  m  the  office,  and  the  sum  of  one  shilling  only  shall 

be  payable  on  one  search,  although  more  names  than  one  shall 
be  searched  for  where  such  names  relate  to  the  same  purchase, 
mortgage  or  other  transaction. 

14.  The  provbions  of  this  act  shall  not  extend  to  require  the  fiv2S*b*wm^ 
registry  of  annuities  or  rent-charges  given  by  will.  excepted  from 

act. 
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EXECUTION  AND  JUDGMENTS. 
23  &  24  Victoria,  c.  38. 

An  Act  to  further  amend  the  Law  of  Property. 

[d3rd  July,  I860.] 


23  4*  24  Fiet.   Be  it  enacted  as  follows : 
^'^^''•^'  Judgments. 


wriuof  execo.  L  Whereas  it  is  desirable  to  place  freebold,  copyhold  and 
tlTbewSJiSSi**  customary  estates  on  the  same  footing  with  leasehold  estates,  in 
(«).  respect  of  judgments,  statutes  and  recognizances  as  against  pur- 

chasers and  mortgagees,  and  also  to  enable  purchasers  and 
mortgagees  of  estates,  whether  freehold,  copyhold  or  customary 
or  leasehold,  to  ascertain  when  execution  has  issued  on  any 
judgment,  statute  or  recognizance,  and  to  protect  them  against 
delay  in  the  execution  of  the  writ :  be  it  therefore  enacted,  that 
no  judgment,  statute  or  recognizance  to  be  entered  up  aAer  the 
passing  of  this  act  shall  affect  any  land  (of  whatever  tenure)  as 
to  a  bond  Me  purchaser  for  valuable  consideration,  or  a  mort- 


PerMiu  acqulr- 
ing  title  to  goods 
before  they  hare 
been  seized  or 
attached  under  a 
writ  against  the 
teller  protected. 


after  b  mentioned  before  the  execution  of  the  conveyance  or 
mortgage  to  him,  and  the  payment  of  the  purchase  or  mortgage 
money  by  him  :  provided  always,  that  no  judgment,  statute  or 
recognizance  to  be  entered  up  after  the  passing  of  this  act,  nor 
any  writ  of  execution  or  other  process  thereon,  shall  affect  any 
land  of  whatever  tenure  as  to  a  hondjide  purchaser  or  mort- 
gagee, although  execution  or  other  process  shall  have  issued 
thereon,  and  have  been  duly  registensd,  unless  such  execution 
or  other  process  shall  be  executed  and  put  in  force  within 
three  calendar  months  from  the  time  when  it  was  registered. 

(a)  See  JppUton  t.  Sturgis,  10  W.  R.  812. 

The  first  five  clauses  of  this  act  do  not  extend  to  Ireland.    (Sect.  l$J) 

No  writ  of  fieri  facias  or  other  writ  of  execution,  and  no  writ 
of  attachment  against  the  goods  of  a  debtor,  shall  prejudice  the 
title  to  such  ^oods  acquireid  by  any  person  hondjide  and  for  a 
valuable  consideration  before  the  actual  seizure  or  attachm^at 
thereof  by  virtae  of  such  writ :  provided  such  person  had  not, 
at  the  time  when  he  acquired  such  title,  notice  that  such  writ, 
or  any  other  writ  by  virtue  of  which  the  goods  of  such  owner 
might  be  seized  or  attached,  had  been  delivered  to  and  remained 
unexecuted  in  the  hands  of  the  sheriff,  under-sheriff  or  coroner. 
(19&20  Vict.c.97,s.  1.) 


Digitized  by 


Google 


Execution  and  Judgments.  611 

2.  The  registry  hereinbefore  required  of  any  writ  of  execu-    28  4-  24  Vict.^ 

tion,  or  other  due  process  on  any  judgment,  statute  or  recog-      g*  88>  *»  2. 

nizance,  in  order  to  bind  a  purchaser  or  mortgagee,  shall  be  ModeofregUter- 
made  by  a  memorandum  or  minute  referring  to  the  judgment,  *"*^' 
statute  or  recognizance  already  registered,  so  as  to  connect  the 
registry  of  the  writ  of  execution  or  other  process  therewith ; 
such  memorandum  or  minute  to  be  left  with  the  senior  master 
of  the  Court  of  Common  Pleas  at  Westminster,  who  shall  forth- 
with enter  the  particulars  in  a  book  in  alphabetical  order  by  the 
name  of  the  person  in  whose  behalf  the  judgment,  statute  or 
recognizance  upon  which  the  writ  of  execution  or  other  process 
issu^  was  registered,  and  also  the  year  and  the  day  of  the  month 
when  every  such  memorandum  or  minute  is  left  with  him,  and 
such  officer  shall  be  entitled  for  any  such  re^stry  to  the  sum  of 
five  shillings ;  and  all  persons  shall  be  at  liberty  to  search  the 
same  book,  in  addition  to  all  the  other  books  in  the  same  office, 
on  payment  of  the  sum  of  one  shilling  only  :  and  all  the  pro- 
visions in  this  act  in  regard  to  writs  of  execution  or  other  pro- 
cess and  the  registry  thereof,  or  otherwise  relating  thereto,  shall 
'^'     extend,  mutatis  mutandis,  to  writs  of  execution  or  other  due 
^  process  issuing  on  judgments  of  the  several  Courts  of  Common 
^  Pleas  of  the  county  palatine  of  Lancaster,  and  of  pleas  of  the 
^    county  palatine  of  Durham ;  but  none  of  these  provisions  are  to 
^  extend  to  Ireland. 

y     As  the  writ  of  execution  is  to  be  registered  in  the  name  of  the  judgment  Double  leareh 
iluc  eredUor,  two  searches  will  be  necessary ;  first,  in  the  register  of  judgments  neo^siAry. 

in  the  name  of  the  debtor ;  and,  secondly,  in  the  register  of  executions  in 
/p  the  name  of  the  creditor. 

^^ 

8.  And  whereas  by  an  act  passed  in  the  fourth  and  fifth  ^^^^j*"^' 

^  years  of  their  late  majesties  King  William  and  Queen  Mary,  Eein  aad^eea- 
intituled  **An  Act  for  the  better  Discovery  of  Judgments  in  the  J^jg^g^juS^- 

0H  Courts  of  Kind's  Bench,  Common  Pleas  and  Exchequer  in  menu. 
XM  Westminster,"  it  was  enacted,  that  no  judgment  not  docketed 

^^  and  entered  in  books  in  the  manner  thereby  provided  should 
affect  any  lands  or  tenements  as  to  purchasers  or  mortgagees, 
or  have  any  preference  a^inst  heirs,  executors  or  adminis- 
trators in  their  administration  of  their  ancestors',  testators'  or 
intestates'  estates:  And  whereas  by  several  later  acts  judgments 
are  required  to  be  registered  with  more  particulars  than  were 
reauired  by  the  said  recited  act ;  and  it  is  thereby  enacted,  that 
juagments  not  so  registered  shall  not  affect  any  lands,  tene- 
ments or  hereditaments,  as  to  purchasers,  mortgagees  or  cre- 
ditors, unless  and  until  the  same  shall  be  registered  in  man- 
ner thereby  required ;  and  in  obedience  to  a  direction  in  one 
of  the  same  acts  contained  the  dockets  existing  under  the  said 
first-recited  act  have  been  finally  closed :  And  whereas  the  said 
several  later  acts  do  not  expressly  enact  t\\fkt  judgments  not 
docketed  as  thereby  required  shall  not  have  any  preference 
against  heirs,  executors  or  administrators  in  their  administration 
of  their  ancestors',  testators'  or  intestates'  estates,  in  consequence 
whereof  such  heirs,  executors  or  administrators  have  been  held 
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23  ^  24  KicU 
c.  38,  i.  3. 


Jodfmentt  m 
against  heirs  and 
executors  to  be 
le-regiftered. 


Extent  of  the 
word  "judf- 
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to  haye  lost  the  protection  which  they  enjoyed  nnder  the  said 
first-recited  act,  and  it  is  expedient  that  the  same  should  be 
restored ;  be  it  therefore  declared  and  enacted,  that  no  judgment 
which  has  not  already  been  or  which  shall  not  hereafter  be 
entered  or  docketed  nnder  the  seyeral  acts  now  in  force,  and 
which  passed  subsequently  to  the  said  act  of  the  fourth  and 
fiflh  years  of  King  William  and  Queen  Mary,  so  as  to  bind 
lands,  tenements  or  hereditaments  as  against  purchasers,  mort- 
gagees or  creditors,  shall  haye  any  preference  against  hdrs, 
executors  or  administrators  in  their  administration  of  their 
ancestors',  testators'  or  intestates'  estates. 

By  4  &  5  Will.  &  M.  c.  20,  |udginents  not  docketed  were  not  to  hare  woj 
preference  against  heirs,  executors  or  administrators  in  the  administratiou 
of  esUtes,  and  the  2  &  3  Vict.  c.  1 1,  closed  the  docket :  it  was  held,  that  the 
old  law  was  thereby  revived,  and  that  the  administrator  had  committed  a 
devastavit  by  paying  a  simple  contract  debt  before  a  judgment  debt,  even 
though  he  had  no  actual  notice  of  the  Utter.  {FuUer  v.  Redman^  26  Beav. 
600 ;  29  Law  J.,  Chan.  324.) 

4.  No  judgments  which  since  the  passing  of  an  act  1  &  2 
Vict.  c.  110(F),  (being  one  of  the  acts  hereinbefore  referred  to,) 
haye  been  registered  under  the  proyisions  therein  contained,  or 
contained  in  the  later  act  of  tne  second  and  third  years  of 
Queen  Victoria,  chapter  eleven  (c),  as  explained  and  amended 
by  the  act  of  the  session  of  the  eighteenth  and  nineteenth  years 
of  Queen  Victoria,  chapter  fifteen  (//)  fbeing  two  other  of  the 
acts  hereinbefore  referred  to),  or  which  shall  hereafter  be  so 
registered,  shall  haye  any  preference  against  heirs,  executors  or 
administrators  in  their  administration  of  their  executors',  testa- 
tors* or  intestates'  estates,  unless  at  the  death  of  the  testator  or 
intestate  fiye  years  shall  not  haye  elapsed  from  the  date  of  the 
entry  thereof  on  the  docket  or  from  tne  only  or  last  re-registry 
thereof,  as  the  case  may  be,  which  re-registry  from  time  to  time 
is  hereby  authorized  to  be  made  in  manner  directed  by  the  said 
act  of  the  second  and  third  of  Queen  Victoria,  as  explained  and 
amended  by  the  act  of  the  eighteenth  and  nineteenth  of  Queen 
Victoria ;  but  it  shall  be  deemed  sufficient  to  secure  such  pre- 
ference as  aforesaid,  if  such  a  memorandum  as  was  required  in 
the  first  instance  is  again  left  with  the  senior  master  of  the 
Common  Pleas  within  fiye  years  before  the  death  of  the  testator 
or  intestate,  although  more  than  fiye  years  shall  haye  expired 
by  effluxion  of  time  since  the  last  previous  r^stration,  before 
such  last-mentioned  memorandum  or  minute  was  left ;  and  so 
toties  quoties  upon  every  re-registry. 

(6)  See  ante,  p.  583. 

(c)  AnU,  p.  589. 

(d)  Ante,  p.  603. 

6.  In  the  construction  of  the  previous  proyisions  the  term 
judgment  shall  b*e  taken  to  include  registered  decrees,  orders  of 
Courts  of  Equity  and  Bankruptcy,  and  other  orders  haying  the 
operation  of  a  judgment  (e). 

(f)  The  other  sections  of  this  act  are  inserted  in  other  parts  of  this 
work.    (See  ante,  p.  248,  and  pott*) 
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CROWN  DEBTS  AND  JUDGMENTS. 

23  &  24  Victoria,  c.  115. 

An  Act  to  nmplify  and  amend  the  Practice  as  to  the  Entry 
of  Satisfaction  on  Crown  Debts  and  on  Judgments. 

[28th  August,  I860.] 

Whereas  by  seyeral  acts  of  parliament  debts  and  obligations  28  f  24  Fiet. 

to  the  crown,  judgments  pending  suits,  and  annuities  are  seve-     c»  ilg>  *»  1» 

rally  required  to  be  registered  in  the  office  of  the  senior  master 

of  the  Court  of  Common  Pleas  at  Westminster,  in  order  to 

affect  any  lands,  tenements  and  hereditaments  sought  to   be 

charged  therewith,  and  it  is  expedient  to  simplify  and  amend 

the  practice  with  respect  to  the  entry  of  satisfaction  or  discharge 

on  tne  registry  thereof  respectively:  be  it  therefore  enacted,  as 

follows : 

1.  All  the  powers,  provisions  and  regulations,  concerning  Proviafont  of 
bonds  and  other  securities  relating  to  the  customs  contained  in  ^^{g]^^  15*^ 
sections  one  hundred  and  ninety-five,  one  hundred  and  ninety-  i7  vict.  c  io7, 
six,  and  one  hundred  and  ninety -seven,  of  the  act  passed  in  the  KnS*'^!^ 
session  of  parliament  holden  in  the  sixteenth  and  seventeenth  crown, 
years  of  her  Majesty's  reign,  chapter  one  hundred  and  seven  (a), 
shall,  mutatis  mutandis,  De  deemed  to  extend  and  shall  be  ap- 
plied to  all  bonds  and  other  securities  entered  into  or  given  to 
lier  Majesty,  her  heirs  or  successors :  provided  always,  that  in 
every  case  m  which  under  the  provisions  of  the  said  sections  any 
certificate  is  reauired  to  be  signed  or  any  other  matter  authorizea 
to  be  done  by  tne  commissioners  of  customs,  or  any  number  of 
them,  any  such  certificate  or  matter  in  relation  to  any  bond  or  other 
security  concerning  or  incident  to  any  public  department  shall 
respectively  be  signed  and  done  by  the  respective  commissioners 
or  other  princip^  officers  of  such  department,  or  any  two  of 
them  respectively,  or  if  there  shall  be  only  one  such  commis- 
sioner or  principal  officer  then  by  him,  as  the  case  mav  be,  or 
if  there  shall  be  no  such  commissioner  or  other  principal  officer 
then  by  the  commissioners  of  her  Majesty's  treasury  or  any  two 
of  them  (6). 

(a)  Sect.  195.  All  bonds  and  other  securities  entered  into  by  any  person  or  All  bonds,  frc. 
persons  for  the  performance  of  any  condition,  order  or  matter  relative  to  the  ▼alld. 
customs  or  incident  thereto,  shall  be  valid  in  law,  and  upon  breach  of  any  of 
the  conditions  thereof  may  be  sued  and  proceeded  upon  in  the  same  manner 
as  any  bond  expressly  directed,  or  given  by  or  under  the  provisions  of  any 
act  relating  to  the  customs,  and  all  bonds  relating  to  the  customs  or  for  the 
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Bonds  to  be  taken 
to  the  UM  of  her 
Majetty. 

Bonds  of  nUDon 
Talid. 

How  bonds  VMj 
be  discharged. 


Cronm  Debts  and  Judgments. 

performance  of  any  condition  or  matter  incident  thereto  shall  be  taken  to  or 
for  the  use  of  her  Majesty,  and  all  such  bonds,  except  such  as  are  given  for 
securing  the  due  exportation  of  or  payment  of  duty  upon  warehoused  goods, 
may,  after  the  expiration  of  three  years  from  the  date  thereof  or  from  the 
time,  if  any,  limited  therein  for  the  performance  of  the  condition  thereof, 
be  cancelled  by  or  by  the  order  of  the  commissioners  of  customs,  and  all 
bonds  given  under  the  provisions  of  this  or  any  act  relating  to  the  customs 
by  persons  under  twenty-one  years  of  age  shall  be  valid. 

Sect.  196.  If  any  bond  gfiven  under  the  provisions  of  this  or  any  act  re- 
lating to  the  customs,  or  in  respect  of  any  matter  under  the  control  or 
management  of  the  commissioners  of  customs  shall  have  been  registered  in 
the  Court  of  Common  Pleas  in  England,  or  in  the  office  of  the  registrar  of 
judgments  in  Ireland,  and  the  condition  of  such  bond  shall  have  been  satis- 
fied, the  commissioners  of  customs,  by  certificate  under  the  hands  of  any 
two  or  more  of  them,  may  authorize  the  proper  officer  of  the  said  court  or 
office  of  registrar  of  judgments  as  the  case  may  be,  to  enter  up  ntisfaction 
on  the  record  of  such  bond  or  obligation,  and  such  certificate  may  be  In  the 
form  or  to  the  effect  following: — 

This  is  to  certify  that  the  following  bond  has  been  satisfied  and  cancelled. 


Kamv  or  names  of  the 
obligor  or  obligors. 


Date  of  bond.  I  Penalty. 


Condition. 


Wheie  registered. 


Commissioners 
of  Customs. 


Given  under  our  hands  this day  of ,  186—. 

To  the  Senior  Master  or  other  proper  officer  of  the 
Court  of  Common  Pleas  [if  in  England]^  or  to  the 
Registrar  of  Judgments  [{fin  Ireland,  at  the  ca$e 
may  be]. 

And  upon  the  receipt  of  sudi  certificate  such  officer  is  required  to  enter  up 
satisfaction  accordingly,  whereupon  the  bond  or  obligation  shall  be  dis- 
charged, and  the  land  thereby  affected  shall  be  released  and  exonerated 
from  all  claims  in  respect  thereof! 
Ezooerstioo  of  ^^^  1^7.  When  any  bond  entered  into  under  the  provinons  of  this  or 

esutes  of  any  act  relating  to  the  customs,  or  for  the  performance  of  any  condition, 

obligors.  order  or  matter  incident  or  relative  to  the  customs,  shall  have  been  regis- 

tered  in  the  Court  of  Common  Pleas  in  Enghind,  under  the  act  of  the  second 
year  of  the  reign  of  her  present  M^esty,  chapter  eleven,  or  in  the  office  of 
-  the  registrar  of  judgments  in  Ireland,  under  the  act  of  the  seventh  and 

eighth  years  of  the  reign  of  her  said  Migesty,  chapter  ninety,  and  it  shall  be 
deemed  necessary  in  the  discretion  of  the  commissioners  of  customs,  to  ex- 
onerate the  whole  or  any  part  of  the  lands  of  any  obligor  of  such  hood  from 
liability  in  respect  thereof,  the  commissioners  of  customs,  by  certificate  or 
certificates  under  the  hands  of  any  two  or  more  of  them,  may,  first  requiring 
the  consent  of  any  co-obligor  if  they  shall  deem  it  ne<fessary,  exonerate  and 
discharge  such  lands  or  any  part  thereof,  as  the  case  may  require,  and  such 
certificate  may  be  in  the  form  or  to  the  effect  following  :— 

Form  of  certificate       By  a  bond  or  obligation  bearing  date  the day  of ,  186 — ,  [nam* 

of  exoneration.       ff  obligor  seeking  exoneration,]  of  [residence  and  description  qf  obligor],  he- 
came  bound  to  her  Migesty,  her  heirs  and  successors,  in  the  sum  of , 

conditioned  as  therein  mentioned,  and  the  said  bond  was  on  the  day  of 

,  186 — ,  duly  recorded  in  the  Court  of  Common  Pleas,  [if  in  England,] 

or  filed  in  the  office  of  the  registrar  of  judgments,  [if  in  Ireland,]  in  pur- 
suance of  the  act  [stale  the  act  under  which  the  bond  was  registered].  This 
is  to  certify  that  all  the  estates,  lands,  tenemenU  and  hereditaments  [if  the 
whole  are  to  be  discharged]  or  [here  set  out  the  particular  lands,  tenements  and 
hereditaments  exonerated,  if  part  only  are  to  be  discharged,  adding  the  following 
words,]  being  part  of  the  estate,  lands,  tenements  and  hereditaments  of  the 
said  [name  of  obligor  seeking  exoneration,]  are  wholly  exonerated  and  dis- 
charged from  all  claims  of  her  M^'esty,  her  heirs  or  successors,  or  of  the 
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commissioners  of  customs  on  her  or  their  hchalf  in  respect  of  such  hond  or     23  ^  24  Vict, 

obligation.    Given  under  our  hands  this day  of ,  186 — .  c.  1 15,  «.  1. 

(Signed)  

*)  Commissioners  of  her 
^    Majesty's  Customs. 
And  the  lands  mentioned  in  such  certificate  or  certificates  shall  thereupon  Certificates  to  be 
be  held  wholly  exonerated  and  discharged  from  all  liability  in  respect  of  •efficient  evi- 
such  bond  or  obligation,  and  every  such  certificate  shall  be  accepted  by  all  SonT     •**"****" 

Eersons  and  in  all  courts  as  sufficieat  evidence  of  the  exoneration  of  the 
inds  therein  described. 

2.  The  senior  master  of  the  Court  of  (Dommon  Pleas  at  West-  as  to  entry  or 
minster  may,  upon  the  filing  with  him  of  an  acknowledgment  KjEj^Slu  "** 
in  the  form  or  to  the  effect  following,  be  at  liberty  to  enter  a  **      *°  * 
satisfaction  or  discharge  as  to  any  registered  judgment,  pending 
suit,  lis  pendens,  decree,  order,  rule,  annuity  or  rent-charge,  or 
writ  of  execution,  and  such  officer  shall  be  entitled  for  any 
such  registry  o{  satisfaction  or  discharge  to  the  sum  of  two 
shillings  and  sixpence,  and  no  more ;  and  such  senior  master 
may  issue  certificates  of  the  entry  of  any  satisfaction  or  dis- 
charge, and  may  charge  the  sum  of  one  shilling  for  every  such 
certificate. 

Form  qf  Acknowledgment  (if  Satirfaction. 

Satisfaction  is  acknowledged  between  J.  B,  and  C  i).  as  to  a dated 

the day  of ,  186 — ,  for  the  sura  of  £ ,  a  memorandum  of  which 

said was  left  with  the  senior  master  of  the  Court  of  Common  Pleas  at 

Westminster,  on  the day  of ,  186 — ,  to  affect  the  estate  of , 

and  [if  so]  on  the  writ  of  execution  thereon,  dated  the day  of , 

186 — ,  a  memorandum  of  which  was  left  with  the  said  master  on  the  — *-> 
day  of ,  186—. 

And  >— -  [or  the  executor  or  administrator  of]  do  hereby  expressly 

nominate  and  appoint ,  of  — ,  attorney- at-law,  to  witness  and  attest 

the  execution  of  this  acknowledgment  of  satisfaction. 

Signed  by  the  said ,  in  the  presence  of  me,  the^ 

undersigned ,  one  of  the  attorneys  of  her  Majesty's 

Court  of ,  at  Westminster,  and  I  hereby  declare    J,  J5.,  the  above- 

myself  to  be  the  attorney  for  and  on  behalf  of  the  said     named  ,  [or 

,  expressly  named  by ,  and  attending  at ,  (  f.  (?.,  executor  or 

request  to  inform  him  of  the  nature  and  effect  of  this  (administrator  of] 

acknowledgment  of  satisfaction  (wliich  1  accordingly  did     the  day  of 

before  the  same  was  signed  by ),  and  I  also  declare     ,  186 — , 

that  I  subscribe  my  name  as  witness  hereto  as  such  at- 
torney. ^ 
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LEASE  AND  RELEASE. 

4  &  5  Victoria,  a  21. 

An  Act  for  rendering  a  Release  as  effectual  for  the  Convey* 
ance  of  Freehold  Estates  as  a  Lease  and  Release  by  the  same 
Parties.  [18th  May,  1841.] 


4  &  5  Vict. 
c.  2I»  «.  1. 

A  release  to  be 
effectual  althoogh 
no  lea«e  for  a 
year  shall  be  exe- 
cuted. 


Release  charge- 
able with  the 
stamp  duty  to 
whicn  the  lease 
for  a  year  would 
have  been  liable. 


The  Tecftal  or 
mention  of  a 
lease  for  a  year 
in  a  release 
executed  before 
the  passing  of 
this  act,  to  be 


Whbrbas  it  18  expedient  to  lessen  the  expense  of  conyejin^ 
freehold  estates :  he  it  enacted,  that  every  deed  or  instmment  of 
release  of  a  freehold  estate,  or  deed  or  instrument  purporting 
or  intended  to  be  a  deed  or  instrument  of  release  of  a  freehold 
estate,  which  shall  be  executed  on  or  aAer  the  fifteenth  day  of 
May,  one  thousand  eight  hundred  and  forty-one,  and  shall  be 
expressed  to  be  made  in  pursuance  of  this  act,  shall  be  as 
efiectual  for  the  purposes  therein  expressed,  and  shall  take  effect 
as  a  conveyance  to  uses  or  otherwise,  and  shall  operate  in  all 
respects  both  at  law  and  equity  as  if  the  releasing  party  or 

Sarties  who  shall  have  executed  the  same  had  also  executed  in 
ue  form  a  deed  or  instrument  of  bargain  and  sale  or  lease  for  a 
^ear  for  givins  effect  to  such  release,  although  no  such  deed  or 
mstrument  of  oargain  and  sale  or  lease  for  a  year  shall  be  exe- 
cuted (a);  provided  that  every  such  deed  or  instrument  so 
taking  effect  under  this  act  shall  be  chargeable  with  the  same 
amount  of  stamp  duty  as  any  bargain  and  sale  or  lease  for  a  year 
would  have  been  chargeable  with  (except  progressive  duty)  if 
executed  to  give  effect  to  such  deed  or  instrument,  in  addition 
to  the  stamp  duties  which  such  deed  or  instrument  shall  be 
chargeable  with  as  a  release  or  otherwise  under  any  act  or  acts 
relatmg  to  st^mp  duties  (6). 

(a)  See  8  &  9  Vict.  c.  106,  s.  2,  potU  P  ^19*  The  principles  apon  which 
the  conveyance  by  lease  and  release  is  founded  will  be  found  in  2  Sanders 
on  Uses,  Chap.  Lease  and  Release;  2  Preston's  Conv.  207—489;  Shep. 
Touch.  820 ;  Sugd.  Intr.  to  Gilbert  on  Uses ;  Butl.  Co.  Litt  271,  b.  n.  Dit. 
iii.  3  ;  Watk.  on  Conv.  by  Coventry  and  Preston  ;  8  Jarm.  Conv.  tit,  Bar^gain 
and  Sale. 

(6)  This  provision  as  to  stamp  duties,  so  far  as  the  same  relates  to  any 
deed  or  instrument  bearing  date  after  the  10th  day  of  October,  1850,  is  re- 
pealed by  13  &  14  Vict.  c.  97,  s.  6. 

2.  And  whereas  many  deeds  or  instruments  of  bargain  and  sale 
or  leases  for  a  year,  to  give  effect  to  deeds  or  instruments  of  release 
of  freehold  estates  heretofore  executed,  have  been  lost  or  mis- 
laid ;  be  it  enacted,  that  where,  in  or  by  any  deed  or  instrumoit 
of  release  of  freehold  estates  executed  before  the  fifteenth  day  of 
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May,  one  thousand  eight  hundred  and  forty-one,  any  deed  or     4  «f  5  net, 
instrument  of  bar^in  and  sale  or  lease  for  a  year  for  giving      <^'^^  **  ^' 
effect  to  such  deed  or  instrument  of  release  shall  be  recited,  or  eTidenc«of  the 
by  any  mention  thereof  in  such  deed  or  instrument  of  release  J5Jh"ie«w  for  a 
appear  to  have  been  made  or  executed,  such  recital  or  mention  yew. 
thereof  shall  be  deemed  and  taken  to  be  conclusive  evidence  of 
the  deed  or  instrument  of  bargain  and  sale  or  lease  for  a  year 
so  recited  or  mentioned  having  been  made  and  executed ;  and 
such  deed  or  instrument  of  release  shall  also  have  the  like  effect 
as  if  the  same  had  been  executed  ai^er  the  fifteenth  day  of  May, 
one  thousand  eight  hundred  and  forty-one,  whether  such  deed 
or  instrument  of  bargain  and  sale  or  lease  for  a  year  shall  or 
shall  not  have  been  lost  or  mislaid,  or  may  or  may  not  be  pro- 
duced :  provided  always,  that  this  act  shall  not  prejudice  or 
affect  any  proceedings  at  law  or  in  equity  pending  at  the  time 
of  the  passmg  of  this  act,  in  which  the  validity  of  any  bargain 
and  sale  or  lease  for  a  year  shall  be  in  question  between  tbe 
party  claiming  under  such  bargain  and  sale  or  lease  for  a  year 
and  the  party  claiming  adversely  thereto;  and  such  bargain 
and  sale  or  lease  for  a  year,  if  the  result  of  such  proceedm^ 
shall  invalidate  the  same,  shall  not  be  rendered  valid  by  this 
act  (c). 

(e)  In  Ireland  the  actual  existence  of  a  lease  for  a  year  is  not  required,  Recital  of  lease 
it  is  sufficient  if  ihe  release  contains  the  usual  reference  to  it.  By  the  Irish  for  year •ufljcient 
Stat.  9  Geo.  2,  c.  5,  s.  6,  made  perpetual  by  1  Geo.  8,  c  8,  after  reciting  "eUind? 
that  it  has  frequently  happened  that  purchasers  for  yaluable  considerations 
under  deeds  of  lease  and  release  have  been  prevented  from  recovering  their 
rights  for  want  of  being  able  to  produce  the  lease  for  a  year,  which  is  often 
lost  or  mislaid,  it  is  enacted,  "that  in  all  cases  the  recital  of  a  lease  for  a 
year  in  the  deed  of  release  shall  be  deemed  and  be  taken  to  be  full  and 
sufficient  evidence  of  such  lease.'*  This  statute  makes  no  alteration  in  the 
law,  and  only  facilitates  the  proof  of  the  lease  for  a  year,  by  making  the 
recital  of  it  equal  to  the  production,  but  it  must  be  recited  to  be  such  as  it 
ought  to  be  if  produced.  The  words  **  in  his  (the  releasee's)  actual  posses- 
sion now  being,  by  virtue  of  a  lease  made  pursuant  to  the  statute,"  were 
held  an  insufficient  recital  of  the  lease  within  this  statute.  The  lands  how- 
ever being  in  lease,  the  release  was  held  to  operate  as  a  grant  of  the  rever- 
sion, from  the  words  **  demise,  set,  and  to  farm  let,"  notwithstanding  there 
was  a  covenant  in  the  instrument  to  make  a  future  grant.  (Doe  d.  Bume  v. 
Saunders,  1  Fox  &  Smith,  18.  See  1  T.  R.  785;  12  East,  186;  15  East, 
244;  5  T.  R.  163.)  By  the  Irish  sut.  1  Geo.  8,  c.  8,  it  is  declared,  that  in 
all  cases  of  pleading  deeds  of  lease  and  release,  wherein  it  may  be  necessary 
to  allege  the  bringing  such  deeds  into  court,  it  shall  be  sufficient  to  allege 
the  bringing  into  court  the  deed  of  release,  in  which  the  recital  of  such 
lease  shall  to  all  purposes  whatsoever  be  as  effectual  as  producing  the  same. 
(See  Bolton  y.  Bishop  qf  Car  lisle,  2  H.  Bl.  262;  Jenkins  v.  Peace,  4  Jur. 
850.) 

8.  In  the  construction  of  this  act  the  word  **  freehold"  shall  construction  of 
have  not  only  its  usual  signification,  but  shall  extend  to  all  lands  hold!'**''*  *  '^^ 
and  hereditaments  for  the  conveyance  of  which^  if  this  act  had 
not  been  passed,  a  bargain  and  sale  or  lease  for  a  year,  as  well 
as  a  release^  would  have  been  used. 
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AMENDMENT  OF  THE  LAW  OF  REAL 
PROPERTY. 

8  &  9  Victoria,  c.  106. 

An  Act  to  amend  the  Lam  of  Real  Property  (a). 

[4th  August,  1845.] 


8  f  9  Fiei. 
c.  106. «.  1. 


as  OomUhe 


Repeal  of  Statute  7  &  8  Vict,  a  76. 

Be  it  enacted,  as  follows,  (that  is  to  say) ; 

1.  That  so  much  of  an  act  passed  in  the  last  session  of  pariia- 

^of  »o  inent,  intituled  "  An  Act  to  simplify  the  Transfer  of  Property,'' 
,^..'?76,ii*  ^  enacted  that,  after  the  time  at  which  that  act  shoula  come 
aiwHiihet  contt^  into  Operation,  no  estate  in  land  should  be  created  hv  way  of 
gminnuanam  contuigcnt  remainder;  but  that  every  estate  which,  be'fore  that 
time,  would  have  taken  effect  as  a  contmgent  remainder  should 
take  effect  (if  in  a  will  or  codicil)  as  an  executory  devise,  and 
(if  in  a  deed)  as  an  executory  estate  of  the  same  nature,  and 
having  the  same  properties,  as  an  executory  devise ;  and  that 
contingent  remainders  existing  under  deeds,  wills  or  instruments 
executed  or  made  before  the  time  when  that  act  should  come 
into  operation,  should  not  fail,  or  be  destroyed  or  barred,  merely 
by  reason  of  the  destruction  or  merger  of  any  preceding  estate, 
or  its  determination  hj  any  other  means  toan  the  natural 
effluxion  of  the  time  of  such  preceding  estate,  or  some  event 
on  which  it  was  in  its  creation  limited  to  determine,  shall  be  and 
is  hereby  repealed,  as  from  the  time  of  the  commencement  and 
taking  effect  thereof;  and  that  the  residue  of  the  said  act  shall 
be  and  is  hereby  repealed,  as  from  the  first  day  of  October,  one 
thousand  eight  hundred  and  forty-five. 

(a)  A  letter  from  Mr.  H.  B.  Kcr,  dated  April,  184^,  to  the  Lord  Chan- 
cellor, contains  an  explanation  of  the  reasons  upon  which  this  act  is  founded, 
and  is  printed  in  Davidson's  Concise  Precedents  in  Conveyancing,  10 — 49, 
2nd  ed. 

(6)  See  the  eighth  section  of  this  act  as  to  contingent  remainders. 


and  the  mldne 
at  flrom  1st  Oc* 
tober,  1845. 


Grant. 

The  immediate  2.  After  the  Said  first  day  of  October,  one  thousand  eigbt 
reS^tciiment?^  hundred  and  forty-five,  all  corporeal  tenements  and  heredita- 
to  lie  hi  grant       inents  shall,  as  regards  the  conveyance  of  the  immediate  free- 
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bold  thereof,  be  deemed  to  lie  in  grant  as  we"  as  in  livery  (c) ;     849  Ftct. 
and  that  every  deed  which,  by  force  only  of  this  enactment,     c  106,  <.  2. 
shall  be  effectual  as  a  grant,  shall  be  chargeable  with  the  stamp  —  weii  as  to 
duty  with  which  the  same  deed  would  have  been  chargeable  in  g^^autyon 
case  the  same  had  been  a  release,  founded  on  a  lease  or  bargain  granu  thereof. 
and  sale  for  a  year,  and  also  with  the  same  stamp  duty  (ezclu* 
sive  of  progressive  duty)  with  which  such  lease  or  bargain  and 
sale  for  a  year  would  have  been  chargeable  (d).    4tu«f  «<^A  ^^.f^^-tJ. 

(e)  The  general  object  of  thii  section  is  to  give  to  all  freehold  lands  in 
poesession  the  capacity  of  being  transferred  without  any  of  those  forms  or 
solemnities  which  occasion  expense  and  trouble,  but  have  no  essential  con- 
nexion with  the  act  of  transfer.  **  A  large  class  of  freehold  hereditaments 
was  by  the  previous  law,  and  had,  from  the  remotest  antiquity,  been  invested 
with  this  capacity,  to  the  extent  of  being  transferable  by  the  observance  only 
of  those  forms  or  solemnities  which  are  included  in  the  execution  of  an 
ordinary  deed.  The  hereditaments  so  circumstanced  are  technically  said  to 
lie  in  grant,  while  the  hereditaments  to  which  the  law  has  hitherto  denied 
the  capacitv  of  being  transferred  by  deed  are  technically  said  to  lie  in 
livery.  It  has  never  been  proposed  that  the  class  of  property  with  which 
this  section  deals  should  be  made  transferable  by  any  mode  less  formal  than 
a  deed.  We  have  therefore  considered  that  the  most  direct  and  the  most 
simple  means  of  obtaining  the  object  proposed  is,  to  impart  to  corporeal 
hereditaments,  that  is,  to  hereditaments  which  lie  in  livery  only,  the  capa- 
city of  being  transferred  by  deed,  by  providing  that,  *  as  regards  the  con- 
veyance of  the  immediate  n*eehold  thereof,'  they  '  shall  be  deemed  to  lie  in 
grant  as  well  as  in  livery.'  The  effect  of  the  clause  will  be  to  render  a 
reference  to  the  Lease  and  Release  Act  of  the  4  ft  5  Vict  c.  21,  unnecessary 
In  the  case  of  corporeal  herediuments  in  England,  and  to  dispense  with  a 
reference  to  a  recital  of  a  lease  for  a  year  in  the  case  of  corporeal  heredita- 
ments in  Ireland."  (See  Mr.  Ker's  Letter  to  the  Lord  Chancellor.)  A  re- 
mainder, reversion  and  incorporeal  hereditaments  are  not  the  subjects  of  a 
feoffment,  for  a  feoffment  operates  on  the  possession  which  the  owners  of 
such  estates  had  not  to  convey ;  hence  remainders,  reversions  and  incorporeal 
hereditaments  were  said  to  lie  in  grant,  which  was  the  mode  of  conveyance 
at  the  common  law  of  those  estates  which  did  not  lie  in  livery  or  of  which 
livery  could  not  be  given. 

By  the  term  iwtmediate  fiyehold  is  meant  the  first  of  all  the  estates  of  free- 
hold ;  for  example,  when  A.  is  tenant  for  life,  remainder  to  B.  for  life,  in 
tail  or  in  fee,  B.  has  an  ettaie  qf  freehold,  but  A.  has  the  immediate  freehold. 
(1  Preston's  Convey.  48.) 

Although  livery  of  seisin  is  rendered  unnecessary  by  this  section,  the 
colour  given  by  a  plea  claiming  title  to  a  dwelling-house,  in  which,  &c., 
under  colour  of  a  certain  charter  of  demise  pretended  to  have  been  made 
thereof,  was  held  not  to  show  a  title  in  the  plaintiff*.  ( Wright  v.  Burroughet, 
8  C.  B.  685 ;  4  Dowl.  &  L.  438.) 

{d)  This  provision  as  to  sitamp  duties,  so  far  as  the  same  relates  to  any 
deed  or  instrument  bearing  date  after  the  10th  day  of  October,  1850,  is 
repealed  by  18  &  14  Vict.  c.  97,  s.  6. 


Certain  Acts  to  be  void  unless  by  Deed. 

8.  A  feoffment^  made  after  the  said  first  day  of  October,  one  P«>j?^ent»ii«r- 
thousand  eight  hundred  and  forty-five,  other  than  a  feoffment  SIS||iijea$es, 
made  under  a  custom  by  nn  infantj  shall  be  void  at  law,  unless  f'^^^jjjj^  *"* 
evidenced  by  deed  («^,  and  that  a  partition  and  an  exchange  ( /)  Ji^  (tubject  to 


id  a 


of  any  tenements  or  hereditaments  not  being  copyhold,  and  a  certain  cxcep- 
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8  4-9  Flct.     lease,  required  by  law  to  be  in  writing  (g\  of  any  tenements  or 
c.  106,  *.  3.     hereditamentSy  and  an  assi^ment  of  a  chattel  interest,  not 
tioiu)  to  be  bj      being  copjholdy  in  any  tenements  or  hereditaments,  and  a  sur- 
deed.  render  in  writing  (A)  of  an  interest  in  any  tenements  or  here* 

ditaments,  not  being  a  copyhold  interest,  and  not  being  an  in- 
terest which  might  oy  law  have  been  created  without  writing, 
made  after  the  said  first  day  of  October,  one  thousand  eight 
hundred  and  forty-five,  shall  also  be  void  at  law,  unless  made 
by  deed :  provided  always,  that  the  said  enactments  so  &r  as 
the  same  relates  to  a  release  (t)  or  a  surrender  shall  not  extend 
to  Ireland. 

(e)  By  the  cuytom  of  gavelkind  an  infant  on  attaining  the  age  of  fiftfcn 
years  mav  alien  lands  bv  feoffment,  livery  of  seisin  being  made  in  persoa 
and  not  by  attorney.    (Robinson  on  Gavelkind,  248 — 250,  3rd  ed.) 

(/)  At  common  law  coparceners  miffht  have  made  partition  of  things 
lying  in  livery  or  grant  bv  parol  without  deed,  and  tenants  in  common  might 
have  made  partition  of  tnings  lying  in  livery  by  parol  without  deed,  if  they 
afterwards  perfected  the  partition  by  livery  of  seisin.  (Litt.  8.250;  Ca 
Litt.  169  a.)  So,  too,  joint  tenanu  for  years  might  have  made  partition  by 
parol  without  deed.  (Co.  Litt.  187  a.)  But  joint  tenanu  of  freeholds, 
whether  corporeal  or  incorporeal,  and  tenants  in  common  of  incorporeal 
hereditaments,  could  not  have  made  partition  without  deed.  (Co.  Litt. 
169  a.)  Since  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  a  writing  was  in  all 
cases  necessary,  but  a  deed  was  required  only  in  cases  in  which  it  was  neces- 
sary before  that  statute.  (1  Martin's  Conv.  by  Davidson,  417, 418;  1  Bytlu 
Conv.  by  Jarman,  193.) 

An  exchange  since  the  Statute  of  Frauds,  29  Car.  2,  c  3,  must,  if  it  re- 
late to  land  for  a  larger  interest  than  a  term  of  three  years,  be  in  wribng, 
and  if  the  things  whereof  the  exchange  is  made  lie  in  grant,  t.  e.  if  they 
consist  of  reversions,  rents  or  other  incorporeal  hereditaments*  or  if  they 
lie  in  several  counties,  it  must  be  by  deed.    (Co.  Litt  51  b.) 

(g)  This  section  does  not  apply  to  agreements  for  the  lease  of  tolls  under 
the  General  Turnpike  Act,  3  Geo.  4,  c.  126,  s.  57.  {Shepherd  v.  Hodsmam, 
18  Q.  B.  316:  21  Law  J.,  Q.  B.  263.) 

As  a  lease  for  years  of  corporeal  hereditaments  might  be  created  by  a 
writing  not  under  seal,  questions  frequently  arose  whether  an  instruraeDt 
relating  to  the  creation  of  such  on  interest  was  an  actual  demise  or  an  agree- 
ment for  a  future  demise.  (See  4  Martin's  Conv.  by  Davidson,  4 — 10.) 
The  distinctions  upon  this  subject  had  become  very  refined.  (Wood&U's 
Landl.  and  Tenant,  118—130,  5th  ed.;  1  Piatt  on  Leases,  579—611.) 

An  instrument  not  under  seal  of  incorporeal  hereditaments  could  not 
operate  as  a  lease.     {Gardiner  v.  WilkimoHt  2  B.  &  Ad.  336;  ante,  p.  144.) 

By  agreement  in  writing  not  under  seal  the  plaintiff  let  to  the  defendant, 
at  a  yearly  rent,  the  right  of  fishing  in  a  certain  river  with  rod  and  line  only. 
The  defendant  having  used  the  fishery,  it  was  held,  that  the  plaintiff  might 
recover  the  rent  under  an  indebitatus  count  for  the  use  and  occupation  of 
the  fishery,  although  it  was  objected  on  the  authority  of  Bird  v.  Higgineon 
(5  Ad.  &  E.  83,  ante,  p.  58),  that  no  interest  passed  by  the  agreement.  {Uei- 
ford  V.  Pritchard,  3  Exch.  793.) 
Cases  of  agree-  By  7  &  8  Vict  c.  76,  s.  4,  (in  force  from  and  after  the  31  st  of  December, 

roentto  let  under  1844,  and  repealed  by  8  &  9  Vict,  c  106.  from  the  Ist  of  October,  1845,)  it 
repealed  statute,  ^^g  enacted,  that  no  lease  in  writing  of  any  freehold,  copyhold  or  leasehold 
land  should  be  valid,  unless  the  same  should  be  made  by  deed,  but  that  any 
agreement  in  writing  to  let  any  such  lands  should  be  valid  and  take  effect 
as  an  agreement  to  execute  a  lease.  By  a  document,  dated  the  3rd  of  July, 
1 845,  and  purporting  to  be  a  memorandum  of  agreement  (made  while  that 
section  was  in  force),  M.  agreed  to  let  and  B.  to  take  certain  rooms  in  a 
house  from  the  7th  day  of  that  month,  for  the  monthly  rent  of  Z6s.,  to  be 
paid  every  four  weeks :  it  was  held,  that  it  was  only  an  agreement  to  exe- 
cute a  lease,  and  was  well  admitted  in  evidence  as  such  agreement  without 
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a  stamp,  being  of  no  certain  value  above  1/.  16«.  It  was  questioned  wbetber,       S  ijf  9  FtcL 
since  the  repeal  of  7  &  8  Vict  c.  76,  s.  4,  by  8  &  9  Vict.  c.  106,  such  a      e,  106,  «.  3. 

memorandum  would  require  a  stamp  of  1/.  I5s.  as  a  lease  under  56  Geo.  3,   

c  184,  Sched.  Part  1,  tit.  Lease.     {Burton  v.  Revell,  16  Mees.  &  W.  807.) 

An  agreement  in  writing  not  under  seal,  under  which  the  defendant  had 
entered  into  possession,  was  made  in  March,  1845,  and  was  prevented  from 
operating  as  a  lease  by  7  &  8  Vict  c.  76,  s.  4,  which  came  into  operation  in 
December,  1844;  the  court  thought  that  the  stat  8  &  9  Vict  c.  106,  re* 
pealing  so  much  of  the  former  statute  as  related  to  agreements  from  October, 
1845,  did  not  apply  to  the  agreement  in  question,  both  because  it  was  made 
at  a  time  in  respect  of  which  the  former  statute  remained  unrepealed,  and 
also  because  the  nature  of  the  contract  was  fixed  by  the  intention  of  the 
parties  at  the  time  it  was  made.  {Arden  v.  Sullivan,  19  Law  J.,  Q.  B. 
268.) 

A.  and  B.,  after  this  act  came  into  operation,  executed  a  written  instni-  Opermtion  of  this 
ment  not  under  seal,  by  which  A.  agreed  to  let  and  B,  to  hire  land  for  a  term  *^t  on  demises 
exceeding  three  years,  at  a  rent  payable  monthly.    B.  entered,  and  it  was  JJJd^ifthwe*' 
afterwards  orally  agreed  that  the  rent  should  be  paid  quarterly :  it  was  held,  yeais?^ 
that  this  section,  though  rendering  the  lease  void  as  not  being  by  deed,  still 
made  it  void  only  as  a  lease,  and  did  not  prevent  it  from  indicating  the  terms 
on  which  B.  held  as  tenant  from  year  to  year,  and  that  consequently  B.'s 
tenancy  might  be  determined  during  the  term  by  a  half-year's  notice,  but 
at  the  end  of  the  term  expired  without  notice.    (  Treu  v.  Savage,  4  Ell.  8c 
Bl.  36 ;  18  Jur.  680 ;  23  L.  J.,  Q.  B.  339.)    The  court  was  of  opinion  that 
the  party  entering  into  possession  under  such  an  instrument  is  in  the  same 
position  as  that  in  which  he  would  have  been  in  before  the  acts  7  &  8  Vict 
c.  76  and  8  &  9  Vict  c.  106.    He  has  not  a  lease  nor  a  tenancy  for  the  three 
years  and  a  week,  but  a  tenancy  from  year  to  year,  which,  during  that  time, 
18  determinable  by  half  a  year's  notice.     If  he  stays  to  the  end  of  the  time, 
then,  by  the  agreement  ol  both  parties,  he  goes  out  without  notice.     (/6. 
43.) 

By  agreement  not  under  seal,  the  plaintiff  agreed  to  let  and  the  defendant 
to  hire  certain  premises  for  seven  years ;  and  it  was  further  agreed  that  a 
good  and  sufficient  lease,  embodying  the  terms  of  the  agreement,  should  be 
prepared  at  the  joint  expense  of  the  parties.  In  an  action  for  not  accept- 
ing a  lease,  the  court  decided,  that  the  instrument  was  void  as  a  lease 
under  this  section,  but  that  it  operated  as  an  agreement  with  mutual  pro- 
mises by  the  lessor  to  grant  and  by  the  lessee  to  accept  a  formal  lease  on  a 
future  day.     {Bond  v.  Roiling,  1  Best  &  Sm.  371.) 

By  writing  not  under  seal,  signed  by  the  plaintiff  and  the  defendant, 
the  plaintiff  agreed  to  take  of  the  defendant  a  farm  at  a  yearly  rental, 
*'  the  tenancy  to  commence  from  the  29th  day  of  September  next,"  for  a 
term  of  eight  years,  subject  to  a  lease,  to  be  drawn  up  by  the  defendant 
It  was  held,  that  there  was  no  contract  by  the  defendant  to  give  the  plain- 
tiff possession  of  the  farm  on  the  day  named,  for  that  possession  was  to  be 
given  only  on  the  commencement  of  a  tenancy  under  a  lease  for  eight  years, 
and  this  agreement  was  void  as  a  lease  under  this  section,  and  that  an  action 
could  not  be  maintained  upon  it  against  the  defendant  for  not  delivering 
possession  to  the  plaintiff.  {Drury  v.  Macnamara,  5  £11.  &  Bl.  612 ;  1  Jur., 
N.  S.  li63.) 

In  1851,  A.  became  tenant  to  the  defendant  of  premises  under  terms  of  a 
written  agreement  (not  under  seal)  for  a  term  of  three  years,  the  rent  pay- 
able quarterly  in  advance.  A.  occupied  the  premises  for  some  time  and 
paid  several  quarters'  rent,  and  the  receipts  given  to  him  by  the  defendant's 
agent  stated  that  such  payments  were  in  advance,  although  in  fact  A.  never 
paid  the  rent  in  advance :  it  was  held,  that  although  the  agreement  was  void 
under  this  section  as  not  being  under  seal,  still  that  the  receipt  taken  was 
ample  evidence  of  the  tenancy  being  upon  the  terms  of  the  rent  being  pay- 
able quarterly  in  advance.  {Lee  v.  Smith,  9  Exch.  662;  23  Law  J.,  Exch. 
198.)  It  seems  that  the  agreement  itself  might  also  have  been  referred  to 
for  the  purpose.    {lb.) 

This  section,  requiring  a  lease  to  be  made  by  deed,  has  made  no  difference 
In  the  interpretation  of  written  Instruments.    {Stratton  v.  FeUit,  16  C.  B. 
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8^9  Fki.      420;   1  Jur.,  N.  S.  662 j  24  Law  J.,  C.  P.  182.)    The  intendoD  of  the 

c.  106,  #«  8.      parties,  as  declared  by  the  words  of  the  instrument,  roust  goTem  the  con- 

~  struction,  and  where  there  is  an  instrument  by  which  it  appears  that  one 

}>arty  is  to  give  possession  of  premises  and  the  other  to  take  it,  that  is  a 
ease  unless  it  can  be  collected  from  the  instiument  itself  that  it  is  an  agree- 
ment only  for  a  lease  to  be  afterwards  made.  (lb,)  Articles  of  agreement 
were  signed  by  the  plaintiff  and  the  defendant,  by  which  it  was  witnessed 
that  the  plaintiff  agrees  to  let  and  the  defendant  to  take  premises  now  in  his 
possession  to  hold  unto  the  defendant  for  the  term  of  five  years,  and  the 
plaintiff  also  agrees  to  sell  and  the  defendant  to  purchaae  the  fee  simple  of 
the  same  at  the  end  of  five  years,  yielding  and  rendering  by  the  defendant 
to  the  plaintiff  as  well  for  the  rent  for  five  years  as  for  the  purchaae,  70L, 
by  seventy  shares  of  one  pound  each  in  an  assurance  company,  the  receipt 
and  delivery  of  which  shares  to  the  plaintiff  for  the  rent  and  purchase  be 
hereby  admits.  If  the  defendant  be  legally  ejected  from  the  premises  during 
the  term,  there  shall  be  refunded  by  the  plaintiff  to  the  defendant,  eidier  m 
cash  or  in  the  said  shares  after  the  rate  of  7/.  10«.  per  annum  for  the  portioa 
of  the  time  unexpired  at  the  time  of  such  eviction.  That  no  abctract  or 
investigation  of  title  shall  be  required  beyond  evidence  of  seisin  and  pos- 
session as  owner  by  the  plaintiff  and  his  ancestors  for  twenty-one  years  last 
passed,  and  that  the  defendant  shall  immediately  do  all  acta  necessary  to 
transfer  and  vest  the  shares  in  the  plaintiff:  it  was  held,  first,  that  the  in- 
tention of  the  parties  to  be  collected  from  this  instrument  was  that  it  ahouM 
operate  as  a  lease,  and  that  therefore  not  being  by  deed  it  was  void.  (/&.) 
It  was  held,  secondly,  that  the  agreement  by  the  defendant  to  transfipr 
the  shares  was  independent  of  the  implied  agreement  by  the  plaintiff  to 
produce  evidence  of  seisin  and  possession  for  the  twenty-one  years,  and 
that  the  production  of  such  evidence  was  therefore  not  a  condition  precedent 
to  the  plaintiff's  right  to  have  a  transfer  of  the  shares.    {lb,) 

In  RolUuon  v.  Leon  (7  H.  8e  N.  77),  Bramwell,  B.,  said  *<  With  unfeigned 
respect  for  the  learned  Judges  of  the  Court  of  Common  Pleas,  I  have  always 
thought  and  still  think  that  the  case  of  Stratton  v.  Pettit  ( 16  C.  B.  420)  was  not 
rightly  decided.  We  are  not,  however,  called  upon  to  overrule  it,  because 
the  present  case  is  distinguishable.  It  seems  to  me  that  in  Straitm  v. 
Pettit  the  court  made  this  mistake,  whereas  before  the  8  &  9  Vict,  c  106 
passed,  it  involved  no  inconvenience  that  certain  words  should  be  inter- 
preted as  an  actual  demise :  yet  when  that  statute  passed  and  made  the  same 
reasoning  inapplicable,  and  rendered  it  impossible  that  parties  using  words 
of  agreement  should  have  intended  to  create  a  lease,  the  court  held  that  the 
same  reasoning  applied  and  that  words  of  mere  agni^ement  were  words  of 
lease." 

An  action  was  brought  on  the  following  agreement  made  in  1861 : — **  L. 
agrees  to  let,  and  K.  agrees  to  take  the  wood -mill  with  the  house  and  land 
adjoining  for  the  period  of  three  years  from  Lady-day  then  next  at  the  rent 
of  1 20f.  per  annum.  A  lease  for  the  same  to  be  executed  and  signed  as  soon 
as  possible,  subject  to  the  permission  of  the  landlord  of  the  mill.  L.  alio 
agrees  to  let  and  R.  agrees  to  take  the  mill,  house,  land,  &c,  from  this  date 
up  to  Lady-day  then  next  on  the  same  terms  and  at  tiie  same  rate  of  rent ; 
R.  to  have  the  sole  use  of  the  mill,  house  and  land,  and  all  machinery  and 
utensils  therein  contained.  It  was  held,  that  the  agreement  operated  as  an 
actual  demise  from  its  date  up  to  Lady-day,  and  as  an  agreement  for  a  lease 
from  that  time  for  a  term  of  three  years,  and  consequently  waa  not  void 
under  this  section  for  not  being  under  seal  (Rolieuon  v.  Leon,  7  H.  &  N. 
73;  SI  L.  J.,  Bxch.  96.) 
What  a  lease,  In  an  action  for  the  use  and  occupation  of  a  part  of  a  house  from  June  to 

and  not  an  as-        October,  it  was  proved  that  the  plaintiffs,  being  lessees  from  May  till  the 
slgnment.  j^th  December,  let  by  parol  the  premises  to  the  defendant  till  the  latter  day, 

reserving  a  weekly  rent;  that  the  parties  intended  to  create  the  relation  of 
landlord  and  tenant,  and  to  pass  tne  interest  by  lease ;  that  the  defendant 
occupied  and  paid  rent  till  June,  and  then  gave  a  week's  notice  to  quit,  and 
at  the  expiration  thereof  returned  the  key,  against  the  will  of  the  plaintifis, 
and  left  the  premises  vacant,  and  refused  to  pay  any  auboequent  renL  Upon 
these  facU  the  defendant  objected,  that,  as  the  pUintifia  intended  to  part 
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with  all  their  interest  in  the  premises,  they  must  be  taken  to  have  intended      S  4*  9  Vict. 
an  assignment,  and  that  the  transaction  could  not  take  effect  as  an  assign-       e.  106,  #.  3. 

ment,  as  there  was  no  writing  nor  deed,  as  required  by  stat.  29  Car.  2,  c.  8,    

8.  8,  and  stat  8  &  9  Vict.  c.  106,  s.  8 ;  and  that  therefore  the  defendant  was 
not  liable  beyond  the  time  of  his  actual  occupation.  It  was  held,  that  the 
intention  of  the  parties  at  the  time  of  the  contract  could  be  effected  by 
holding  that  the  interest  passed  by  way  of  lease.  Lord  DenmoMt  C.  J.,  ob- 
served :  **  The  parties  intended  to  contract  the  relation  of  landlord  and  tenant, 
and  to  pass  the  right  of  possession  by  a  parol  lease.  This  they  were  at 
liberty  to  do  by  law,  and  we  therefore  carry  their  lawful  intention  into  effect. 
If  we  were  to  decide  that  the  transaction  was  an  assignment,  we  should  at 
the  same  time  decide  that  it  was  no  assignment,  being  by  parol  only ;  and 
we  should  construe  that  which  was  expressed  and  intended  to  be  a  lease  to 
be  an  assignment  merely,  ut  rts  pereat,  which  is  asainst  a  known  salutary 
maxim.  As  important  rights  and  duties  arise  often  from  assignment  of 
terms,  the  law  has  properly  provided  that  the  relation  of  assignor  and 
assignee  shall  not  be  contracted,  unless  the  intention  ia  proved  by  deed. 
But  in  protecting  against  imperfect  evidence  of  assignment,  there  was  no 
need  to  alter  the  law  of  leasing ;  and  it  appears  to  us  to  remain  unchanged, 
and  we  see  no  Inconvenience  in  supporting  as  a  lease  that  which  was  in- 
tended to  be  so,  although  it  may  pass  ail  the  lessor's  interest."  (Pollock  v. 
Stacy,  9  Q.  B.  1085.) 

(h)  This  section  refers  to  a  surrender  in  un-iting,  and  does  not  include  a 
aurrender  by  operation  of  law. 

A  surrender  by  deed  is  unnecessary  where  the  former  lessee  is  the  party  Sarrenderby 
who  takes  the  new  lease,  as  the  fact  of  his  so  doing  is  evidence  that  the  new  op«'**ton  of  law. 
lease  has  been  accepted  by  him,  and  such  acceptance  operates  as  a  surrender 
in  law ;  but  it  is  not  enough  that  the  lessee  agrees  to  an  act  done  by  the 
reversioner ;  and  it  seems  that  a  demise  of  premises  by  the  reversioner  to  a 
stranger,  with  the  consent  of  the  lessee  in  possession,  will  not  amount  to  a 
surrender  by  operation  of  law.  (Lyon  v.  Read,  18  Mees.  &  W.  285.)  In 
this  case  Parke,  B.,  observed  the  term  surrender  by  operation  of  law  ia 
applied  to  cases  where  the  owner  of  a  particular  estate  has  been  a  party  to 
some  act,  the  validity  of  which  he  is  by  law  afterwards  estopped  from  dis- 
puting,  and  which  would  not  be  valid  if  his  particular  estate  bad  continued 
to  exist.  There  the  law  treats  the  doing  of  such  act  as  amounting  to  a  sur- 
render. Thus,  if  lessee  for  years  accept  a  new  lease  from  his  lessor,  he  is 
estopped  from  saying  that  his  lessor  had  not  power  to  make  the  new  lease ; 
and,  as  the  lessor  could  not  do  this  until  the  prior  lease  had  been  sur- 
rendered, the  law  says  that  the  acceptance  of  such  new  lease  is  of  itself  a 
surrender  of  the  former.  So,  if  there  be  tenant  for  life,  remainder  to  another 
in  fee,  and  the  remainderman  comes  on  the  land  and  makes  a  feoffment  to 
the  tenant  for  life,  who  accepu  livery  thereon,  the  tenant  for  life  is  thereby 
estopped  from  disputing  the  seisin  in  fee  of  the  remainderman,  and  so  the 
law  says  that  such  acceptance  of  livery  amounts  to  a  surrender  of  his  life 
estate.  Again,  if  tenant  for  years  accepts  from  his  lessor  a  grant  of  a  rent 
issuing  out  of  the  land  and  payable  during  the*  term,  he  is  thereby  estopped 
from  disputing  his  lessor's  right  to  grant  the  rent,  and  as  this  could  not  be 
done  during  his  term,  therefore  he  is  deemed  in  law  to  have  surrendered  his 
term  to  the  lessor.    (lb,  805,  806.) 

(i)  The  word  *' release*'  appears  to  be  inserted   by  mistake  instead  of 
"  lease." 


Operation  op  certain  Instruments  Limited. 
4.  A  feoffment,  made  after  the  said  first  day  of  October,  one  PeoffVnwti  not  to 
thousand  eight  hundred  and   forty-five,  shall  not  haye  any  nor^xchangM"^' 
tortious  operation  (A) ;  and  that  an  exchange  or  a  partition  of  JJ^^^^i^J^^^di, 
any  tenements  or  hereditaments,  made  by  deed,  executed  after     ^  ' 
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8^9  Viet,     the  said  first  day  of  October,  one  thousand  eight  hundred  and 

e.  106,  *.  4.     forty-five,  shall  not  imply  any  condition  in  law ;  and  that  the 

tion.  or  five  and    word  **  give"  or  the  word  "  grant,"  in  a  deed  executed  after  the 

grsot  anj  cov©-     game  day,  shall  not  imply  any  covenant  in  law,  in  respect  of  any 

"*"**  tenements  or  hereditaments  (/),  except  so  far  as  the  word  "  give 

or  the  word  '^  grant"  may,  by  force  of  any  act  of  parliamenty 

imply  a  covenant  (m). 

(*)  A  feofiinneDt  bad  the  effect  of  barriny  or  destroying  continj^ent  re- 
roainders  depending  upon  particular  esutes.  {Archer'*  eate,  1  kep.  oo  d.) 
i  A  feoffment  also  destroyed  powers  appendant  and  powers  in  grpas^  but  not 
powers  collateral.  A  leoffoienr  was  the  only  conveyance  by  which  a  tenant 
-  for  years,  by  elegit,  statute  merchant  or  staple  or  a  copyholder,  could  create 
an  estate  of  freehold  by  disseisin.  (Co.  Litt.  49 ;  2  Sand,  on  Uses,  14,  15.) 
In  consequence  of  the  new  enactment,  a  feoffment  in  fee  simple,  made  by  a 
tenant  for  life,  will  merely  convey  his  life  interest,  and  will  not  be  a  cause 
of  forfeiture ;  and  a  feoffment  by  a  lunatic  or  idiot  will  be  void  and  not 
merely  voidable,  as  fonnerly.  (See  Shelford  on  Law  of  Lunatics,  335,  S3d, 
2nd  edit) 

(0  The  operation  of  the  words  ''(prant"  and  "give"  in  creating^  ui  im- 
^  plied  warrantv  of  title  in  conveyances  of  estates  in  fee  simple,  in  gifts  in  tail« 

*   in  leases  for  life,  and  in  leases  for  years,  is  fiillv  discussed  by  Mr.  Butler  in 
his  note  to  Co.  Litt,  384a.    (See  4  Cruise's  Dig.  tit.  XXX IL  c  24.) 

An  action  of  covenant  will  lie  by  the  lessee  a^inst  the  lessor  upon  the 
word  **  demise"  in  a  lease,  that  word  importing  a  covenant  in  law  on  the 
part  of  the  lessor'that  he  has  a  good  title^  and  qiat  the  lesseeshall  quietly 
,       enjoy  during  the  term.    ( Burnett  v.  Lynch^  5  B.  &  C.  609.)    This  case  was 
^       qualified  by  Humble  v.  Langgtont  7  M.  &  W.  517,  but  upheld  by  the  Court 
of  Exchequer  Chamber.  (  fValker  v.  Bartlett,  18  C.  B.  845 ;  Mathew  v.  Bfodb. 
flvoTf,  1  H.  &  N.  766.)    In  a  contract  for  the  demise  of  land,  a  promise  of 
quiet  enjoyment  during  the  tenn  is  implied  by  law.  (Hall  v.  City  tif  London 
Brewery  Company  {Limited)^  2  Best  &  S.  737.)    Although  the  word  «*  demise" 
in  a  lease  implies  a  covenant  for  title  and  a  covenant  for  quiet  eigoymeot, 
both  branches  of  such  implied  covenant  are  restrained  by  an  express  cove- 
nant for  quiet  enjoyment.    (Line  v.  Stephenton^  d  iSing.  jil.  C  loo;  4  tting. 
N.C.678;  7  Scott,  69;  6  Scott,  447;  Ifm^U.  fVojw,  4  Taunt.  329 ;  Hnd* 
T.  Grayt  1  Man.  &  Gr.  195 ;  Granger  v.  Collins^  6  Mees.  &  W.  458 ;  Lenem- 
I  bury  V.  Evans,  3  Man.  &  G.  210.)    Where  land  is  demised  by  parol  wjtbout 
I  any  actual  covenantt  the  law  implies  a  covenant  for  quiet  enjoyment  during 
*" '  the  term,  but  noTa  covenant  for  good  title.    {Bandy  y,  Cartwrigkt,  8  KxcIl 
i  9137) 
Covenant  to  stand       The  plaintiff  in  ejectment  on  a  demise  of  the  12th  of  October,  1 850,  claimed 
selted.  under  the  following  deed: — "  In  consideration  of  the  love  and  affection 

which  I  have  towards  my  son  W.  S.  (the  lessor  of  the  plaintiff),  I  have  given 
and  granted,  and  by  these  presents  do  give  and  grant,  to  the  said  W.  S.  all 
that,"  &c.,  **and  that  the  said  W.  S.  is  to  take  possession  of  the  same  at 
Michadmas-day  next  (1850).    I  have  delivered  him,  the  said  W.  S.,  all  the 
premises  absolutely  at  Michaelmas- day  next,  without  further  condition.*'    It 
was  held,  that  supposing  such  deed  to  be  void  as  a  grant  of  the  freehold  in 
future,  still,  the  day  named  having  passed,  the  iHaintiff  was  entitled  to 
recover,  the  deed  amounting  to  a  covenant  to  stand  seised  to  the  use  of  W. 
S.    (2)oed.5!tor/tfi^v.PHiic«,  15  Jur.  632;  20  Law  J.,  C.  P.  223.)    The  pro- 
vision in  this  section,  that  '*  The  word  '  give'  or  the  word  '  grant,*  in  a  deed, 
shall  not  imply  a  covenant  in  law,"  was  held  inapplicable  to  the  case.  (/>.) 
(..      (»•)  In  the  conveyance  of  lands  to  be  made  by  the  promoters  of  die  nn- 
^  dertaking  "under  the  Lands  Clauses  Consolidation  Act,  or  the  i^^JA  iict, 
-  ?  r u ^ "*"' >  £    the  word  "grant"  implies  certain  covenants  by  them  for  title,  except  so  fer 
-    "  *      '  "    as  the  same  shall  be  limited  by  express  words  contained  in  any  such  ooo- 
veyance.    (8  &  9  Vict  c.  18,  s.  132.) 
(  #l_.     The  words  **  grant,  bargain  and  sell"  operate  as  covenants  for  tide  in 
■deeds  of  bargain  and  sale  of  lands  lying  in  the  East  and  North  Ridings  of 
Yorkshire  by  stat  6  Ann.  c.  35,  s.  80 ;  8  6eo.  2,  c.  0,  s.  35. 
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StRANOBRS  to  DbeDS.  e.  106,  #.  5. 

6.  Under  an  indenture,  executed  after  the  first  day  of  Oc-  strmgen  may 
tober,  one  thousand  eight  hundred  and  forty-five,  an  immediate  J^®  immediately 

..  ..         ^    '        ^       .  I'^i.  11       under  an  inden- 

estate  or  mterest  m  any  tenements  or  hereditaments,  and  the  tun,  and  a  deed 
benefit  of  a  condition  or  covenant,  respecting  any  tenements  or  ^ ind!m?ai««hau 
hereditaments,  may  be  taken,  although  the  taker  thereof  be  not  take  enbot  at 
named  a  party  to  the  same  indenture ;  also,  that  a  deed,  exe-  '^'^ 
cuted  after  the  said  first  day  of  October,  one  thousand  eight 
hundred  and  forty-five,  purporting  to  be  an  indenture,  shall 
have  the  efiect  of  an  indenture,  although  not  actually  in- 
dented (/). 

(/)  It  was  Deeessary  to  name  as  parties  to  an  indenture  all  persons  who  are 
intended  to  take  an  immediate  estate  or  benefit  by  it.  ( Co.  Litt.  2J)1  a. )  This 
rule  did  not  extend  to  remainders,  (Co.  Litt.  231  a,  259  b,)  nor,  it  was  said,  to 
uses  or  the  benefit  of  a  trust.  (2  Prest.  Conv.  894.)  A  practical  distinction 
between  an  indenture  and  a  deed  poll  ist  that  no  person  can  take  an  immediate  / . . 
estate  or  benefit  under  an  indenture:  unlesThe  be  named  as  a  party  to  it:  ^ 
but  any  person  can  take  an  immediate  estate  or  benefit  under  a  deed  polL  in« 
asmuch  as  it  is  addressed  to  all  the  world.  (Co.  Litt. 26  a,  231 ;  Burton's  Real 
Prop.  442,  n.;  2  Prest.  Conv.  894  et  tea, ;  1  Martin's  Cony.  824.)  Another 
practical  distinction  between  a  deed  poll  and  an  indenture  is,  that  a  covenant  ^ 
entered  into  by  a  deed  poll  with  any  covenantee  named  in  Jhe  deed  is  valid ; 
but  a  covenant  in  an  indenture  entered  into  with  a  person  not  a  party  can- 
not be  sued  on  by  that  person.  {Greene  v.  Hoare,  Salk.  197j  Berkley  v. 
Hardy,  5  B.  &  C.  353 ;  Lord  Southampton  v.  Browne,  6  B.  &  C.  718.)  But 
a  person  not  a  party  to  a  deed  may  covenant  with  one  who  is,  and  will  be 
bound  by  executing  the  deed.  {Salter  v.  Kidgly,  Carth.  76 ;  2  Prest.  Conv. 
415.) 


Alienation  of  Contingent  Interests. 

6.  Afler  the  first  day  of  October,  one  thousand  eight  hundred  ^£*^lf°*  *"^ 
and  forty-five,  a  contingentj  an  executorYm  and  a  fhtnre  interest,  terMts,aiMri9hu 
and  a  possibility  coupled  with  an  interest,  in  any  tenements  or  ^^^^^^"deed 
hereditaments  of  any  tenure,  whether  the  object  of  the  gift  or  MvUkg ntinin 
limitation  of  such  interest  or  possibility  be  or  be  not  ascertained,  JSi^iJi^ 
also  a  right  of  entry  (m),  whether  immediate  or  future,  and  wooMn  ei^ofning 
whether  vested  or  contingent,  into  or  upon  any  tenements  or  r*'4WiK?c. 
hereditaments  in  England,  of  anjr  tenure,  may  be  disposed  of  by  74. 
deed ;  but  that  no  such  disposition  shall,  by  force  only  of  this 
act,  defeat  or  enlarge  an  estate  taiKn);  and  that  every  such 
disposition  by  a  married  woman  shall  be  made  conformably  to 
the  provisions,  relative  to  dispositions  by  married  women,  of  an 
act  passed  in  the  third  and  fourth  years  of  the  reign  of  his  late 
majesty  King  William  the  Fourth,  intituled  **  An  Act  for  the 
Al>olition  of  Fines  and  Recoveries,  and  for  the  Substitution  of 
more  simple  Modes  of  Assurance"  (o),  or,  in  Ireland,  of  an  act 
passed  in  the  fourth  and  fifth  years  of  the  rei^  of  his  said  late  4  &  5  wiiL  4,  e. 
majesty,  intituled  **  An  Act  for  the  Abolition  of  Fines  and  ^' 
Recoveries,  and  for  the  Substitution  of  more  simple  Modes  of 
Assurance,  in  Ireland." 

(w)  It  was  said  by  Maule,  J.,  »*  that  this  does  not  mean  a  right  of  entry 

8.  8  8 
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for  a  forfeiture,  but  the  riyfat  of  entry  in  the  nature  of  ap  etute  or  intqcst, 
that  is,  where  a  persoo  by  lapse  of  time  haa  lot  eTcrything  except  hb  riyfct 
of  entry.""  (Hunt  v.  Retnnant,  9  Exch.  640.)  Pollock,  C.  B.,  said,** This 
section  does  not  relate  to  a  right  to  repossess  or  re«enter  for  a  conditioa 
broken,  but  only  to  an  originiu  right  wnere  there  has  been  a  disteisin,  or 
where  the  party  has  a  right  to  recot er  lands,  and  his  right  of  entry,  aad 
nothingbut  that,  remains."    {Hmmt  w.  BUhop,  8  Exch.  680.) 

(a)  The  alienation  of  interests  of  this  description  under  the  law,  as  it 
existed  previously  to  the  abolition  of  fines  and  recoveries,  has  been  already 
consider.  (See  aa/e,  pp.  S44— S46.)  As  to  alienation  of  supposed  righti, 
see  82  Hen.  8.  &  9 ;  Dos  d.  Wmams  T.  Epors,  1  C.  B.  717,  and  the 
there  cited. 

(o)  See  mnU,  pp.  889—420. 


Capacity  of  mar* 
riad  women 
to  diselaim  eo- 
tatet  or  iotorttts 
bj  deod  oxtondod 
to  England. 


Disclaimer  bt  Married  Womek. 

7.  After  the  first  day  of  October,  one  thoasand  eight  hundred 
and  forty-five,  an  estate  or  interest  in  any  tenements  or  heredi- 
taments in  England,  of  any  tenure,  may  be  disclaimed  by  t 
married  woman  by  deed ;  and  that  every  such  disclaimer  shall 
be  made  conformably  to  the  said  provisions  of  the  said  Act  for 
the  Abolition  of  Fines  and  Recoveries,  and  for  the  SubstitatioD 
of  more  simple  Modes  of  Assurance  (p). 

(p)  See  <n««,  pp.  890,891. 


CONTINQENT  REMAINDERS. 

coDtfogentrs.  8.  A  Contingent  remainder,  existing  at  any  time  after  the 

tectMi^Ml^OTi  thirty-first  day  of  December,  one  Uiousand  eight  hundred  and 
1844  ^MUhe  ^^^'^^^h  ^hall  be,  and,  if  created  before  the  passing  of  this 
premature'teiiura  &ct,  shall  be  deemed  to  have  been,  capable  ot  taking  e£fect, 


ofapreooding 


notwithstanding  the  determination,  by  forfeiture,  surrender  or 
mereer,  of  any  preceding  estate  of  freehold,  in  the  same  manner, 
in  all  respects,  as  if  such  determination  had  not  happened  (^). 

(q)  This  section  of  the  act  does  not  alter  the  rules  of  law  as  to  the  creation 
of  contingent  remainders.  (See  2  Bl.  Comm.  164, 170 ;  Watk.  on  Coot.  tit. 
Remainder.)  In  consequence  of  the  rule  that  a  remainder  must  vest  in  the 
grantee  during  the  existence  of  the  jMuticular  estate,  or  the  very  instant  it 
determines,  contingent  remainders  might  be  defeated,  by  destroying  or  de- 
termining ^e  particular  Aate  on  which  they  depend,  befdre  the  contingency 
happens  whereby  they  h^ome  vested.  (1  Real  Prop.  Rep.  66, 135.)  "niere- 
fore,  when  there  was  tenant  for  life,  with  divers  remainders  in  contingency, 
he  might  not  only  by  his  death,  but  by  alienation,  surrender,  or  other  m^ods, 
destroy  and  determine  his  own  life  estate  before  any  of  those  remainden 
▼est ;  the  consequence  of  which  was,  that  he  utterly  defeated  them  alL  As, 
if  there  were  tenant  for  life,  with  remainder  to  hia  eldpt  son  unborn  in  tal. 
and  the  tenant  for  life,  before  anv  son  was  born,  surrendered  hia  life  estate,  he 
yjy  that  means  defeated  tfejU'fJ "  "'*  *"*'  '^  **' *"* "^  *^"^ 


n  .♦  ifCi^^"'^^'  in  ette  when  the  particular  estate 
t'jy^,,!^'*     vest  1  and,  as  It  couia  nbt  veint; 


LlMuJl.tlJtJillJ4.lLi|.!'BTn"GCEaC 

~.M'iir-iJiirJn<iA.»n.i4^jjiJ..'iir~ 


^    A 


t-f^V 


£ui 

V 


-  -  - >  vesutgn  I . 

•t  all.  In  these  cases,  therefore,  it  was  necessary  to  have  trustees  appointed 
to  preserve  the  contingent  remainders ;  in  whom  there  is  vested  an  estate 
in  remainder  for  the  lifie  of  the  tenant  for  life,  to  commence  when  his  estate 
determines.    If,  therefore,  hii  esUte  for  life  detenniiies  othcrwite  tikan  by 
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his  death,  the  estate  of  the  trustees,  for  the  residue  of  his  natural  life,  will      8  4*  9  Vkt, 
then  take  e£fect,  and  become  a  particular  estate  in  possession,  sufficient  to     c,  106,  «.  8. 

support  thfe  remainders  depending  in  contingency.    (2  Black.  Com.  171.)  "" 

The  above  clause  will  supersede  the  necessity  of  a  limitation  of  estates  to 
trustees  during  the  life  of  the  tenant  for  life,  to  support  the  contingent 
remainders  expectant  upon  the  determination  of  the  life  estate  by  forfeiture, 
surrender  or  merger. 

Quasi  contingent  remainders  in  copyholds  were  protected  from  destruc- 
tion by  the  estate  of  the  lord  of  the  manor.  {PkkersgiU  y.  Greu,  80  Beav. 
852.) 

See  Egertom  ▼.  Matutff  8  C.  B.,  N.  S.  888 ;  3  Jur.,  N.  S.  1825 ;  27  L.  J., 
C.  P.  10,  as  to  the  destruction  of  a  contingent  remainder  by  merger. 


Rbversion  expectant  on  Lease. 

9.  When  the  reyersion  expectant  on  a  lease,  made  either  when  the  rerer- 
before  or  after  the  passing  of  this  act,  of  any  tenements  or  here-  gme^Sitl^^- 
ditamentSy  of  any  tenure,  shall,  after  the  said  first  day  of  Oc-  tata  to  be  deemed 
tober,  one  thousand  eight  hundred  and  forty-five,  be  surrendered  ***• '•^«"*<*' 
or  merge,  the  estate  which  shall  for  the  time  being  confer  as 

against  the  tenant  under  the  same  lease  the  next  vested  right  to 
the  same  tenements  or  hereditaments,  shall,  to  the  extent  and 
for  the  purpose  of  preserving  such  incidents  to,  and  obligations 
on,  the  same  reversion,  as,  but  for  the  surrender  or  merger 
thereof,  would  have  subsbted,  be  deemed  the  reversion  ex- 
pectant on  the  same  lease  (r). 

(r)  This  section  of  the  act  is  retrotpectiTe  in  its  operation.  ( Upton  v. 
Townend,  17  C.  B.  642.) 

It  sometimes  happened,  where  the  immediate  reversion  on  a  lease  is  a  term, 
or  other  particular  estate,  that  it  becomes  merged  in  some  other  estate  in  the 
same  land ;  and,  where  that  is  the  case,  not  only  the  benefit  of  the  covenants, 
but  the  rent  and  all  remedies  for  it,  are  lost  (8  Real  Prop.  R.  49.)  The 
object  of  this  section  is  to  prevent  such  consequence,  and  to  preserve  cove- 
nants of,  and  remedies  against  a  lessee,  and  the  obligations  on  the  lessor 
which  are  incident  to  the  immediate  reversion.  (  Webb  v.  Ruuell,  3  T.  R. 
678;  WootUy  v.  Gregory,  2  Yo.  &  J.  6Z6\  Burton  v.  Barclay,  7  Bing.  745 ; 
Thorn  ▼.  IFoolcombe,  8  B.  &  Ad.  586 ;  2  Piatt  on  Leases,  898—899.) 

10.  This  act  shall  not  extend  to  Scotland.  ^ct  not  to  extend 

to  Beotund. 
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SATISFIED  TERMS. 
8  &  9  Victoria,  c.  112. 

An  Act  to  render  the  Assignment  of  Satisfied  Terms  unneces- 
sary.  [8th  August,  1845.] 

Terms  attendant  on  SIst  December,  1845. 

8  4*  9  Fid.     Whereas  the  assignment  of  satbfied  terms  has  been  found  to 

c.  112, 1. 1.    \^  attended  with  great  difficulty,  delay  and  expense,  and  to 

operate  in  many  cases  to  the  prejudice  of  the  persons  justlv 

On  silt  DM6BI.    entitled  to  the  lands  to  which  they  relate :  be  it  therefore  enactecl, 

^mmtotySmtt  ^^*^  every  satisfied  term  of  years  which,  either  by  express  de- 

tMMUnt  on  in.       claration  or  by  construction  of  law,  shall  upon  the  thirty-first 

hnd!to^oeMt«x-  ^7  ^^  December,  one  thousand  eight  hundred  and  forty-fiye, 

c*ptf  *e.  be  attendant  upon  the  inheritance  or  reversion  of  any  lands, 

shall  on  that  dav  absolutely  cease  and  determine  as  to  the 

land  upon  the  inheritance  or  reversion  whereof  such  term  shall 

be  attendant  as  aforesaid,  except  that  every  such  term  of  years 

which  shall  be  so  attendant  as  aforesaid  by  express  declaration, 

although  hereby  made  to  cease  and  determine,  shall  afford  to 

every  person  the  same  protection  against  every  incumbrance, 

charge,  estate,  right,  action,  suit,  claim  and  demand  as  it  would 

have  afforded  to  liim  if  it  had  continued  to  subsist,  but  had  not 

been  assigned  or  dealt  with,  after  the  said  thirty-first  day  of 

December,  one  thousand  eight  hundred  and  forty-five,  and  uiall 

for  the  purpose  of  such  protection  be  considered  in  every  court 

of  law  and  of  equity  to  be  a  subsisting  term  (a). 

(a)  Allusion  has  already  been  made  to  the  doctrine  of  attendant  terms  of 
years  assigned  to  attend  the  inheritance.  (Ante,  p.  436.)  The  subject  is 
fiilly  explained  in  the  Second  Report  of  the  Real  Prop.  Comm.  pp.  7 — 14. 
As  to  terms  attendant  by  implication  or  construction  of  law,  see  Sugd.  V. 
&  P.  786— 789,  11th  ed. 
Cases  in  leferaieo  In  Doe  d.  HaU  y.  MouUdale  (16  Mees.  &  W.  689,  anU,  p.  208),  it  was  con- 
to  this  seotloB.  tended  that  an  outstanding  term,  although  for  some  purposes  destroyed  by 
the  above  statute,  was  still  to  remain  as  a  protection  against  actions  and 
claims  at  law.  The  defendant  was  the  party  m  possession,  and  required  the 
protection  of  the  term.  The  court,  however,  had  no  doubt  that  the  terra 
was  to  be  deemed  to  have  absolutely  ceased  and  determined  under  the  act 
on  the  31st  December,  1845,  and  consequently  afforded  no  defence  to  the 
action  of  ejectment. 

In  1829,  A.  died  seised  in  fee  of  lands,  of  which  his  eldest  son  B.  was  his 
tenant  On  his  death  B.,  supposiuff  him  to  have  died  intestate,  entered  on 
the  lands,  claiming  them  as  heir  at  Taw,  and  in  1830  mortgaged  them  in  fee, 
and  levied  a  fine  to  confirm  the  mortgage ;  and  at  the  same  time  an  out- 
standing term  of  500  vears  was  by  bis  direction  assiffned  to  a  trustee  for 
the  mortgagee.    In  1835,  B.  sold  the  estate  to  the  defendant,  who  paid  off 


Digitized  by 


Google 


Terms  attendant  on  3lst  December,  1845.  G29 

the  mortgage  ;  the  legal  estate  in  fee  and  the  equity  of  redemption  were      8^9  Viet. 
conveyed  to  the  defendant,  and  the  term  was  assigned  to  a  trustee  for  him      c.  112,  s.  1. 

to  attend  the  inheritance.     In  1845  it  was  discovered  that  A.  had  executed  

a  will,  whereby  he  devised  the  lands  in  fee  to  his  second  son,  who  thereupon 
brought  ejectment  to  recover  the  estate  irom  the  defendant,  and  laid  a 
demise  in  the  name  of  the  trustee,  to  whom  the  term  was  assigned  in  1835 : 
it  was  held,  first,  that  B.  had  a  sufficient  estate  to  make  him  a  good  conusor 
of  the  fine ;  secondly,  that  by  the  operation  ^f  this  statute  the  term  had 
absolutely  determined,  and  that  the  plaintiff  could  not  recover  upon  the  de- 
mise laid  in  the  name  of  the  trustee.  {Doe  d.  CadmUader  ▼.  Pricey  16  Mees. 
&  W.  603.)  On  the  question  as  to  what  had  become  of  the  satisfied  term 
under  the  1st  section  of  the  statute  8  &  9  Vict.  c.  112,  Parke,  B.,  observed, 
"  As  the  plaintiff  has  in  his  declaration  a  demise  by  a  trustee  of  the  term, 
added  to  that  of  the  real  claimant  of  the  property,  we  must  decide  whether 
that  satisfied  term  did  or  did  not  continue  after  the  31st  December,  1845  ; 
and  in  order  to  do  this,  we  must  also  determine  whether  the  party  claiming 
the  protection  of  the  term  was  really  entitled  to  that  protection  against  an 
incumbrance ;  and  as  that  is  a  question  of  equity,  we  have  thrown  on  us 
the  duty  of  a  court  of  equity  without  adequate  machinery.  Such,  however, 
is  the  operation  of  the  act,  and  we  must  therefore  decide  whether  the  de- 
fendant, who  was  in  possession,  wanted  the  protection  of  this  term.  Now 
as  we  have  already  held  that  he  did  not,  seeing  that  he  had  the  legal  estate 
wholly  independent  of  the  term,  his  case  does  not  fall  within  the  latter  part 
of  the  1st  section  of  the  statute;  but  it  falls  within  the  former  part  of  it,  the 
effect  of  which  is,  that  the  term  actually  ceased  and  determined  by  the 
operation  of  the  act  on  the  31st  of  December,  1845,  and  consequently  the 
plaintiff  cannot  recover  on  the  demise  of  the  trustee  of  the  term.  If  it  bad 
turned  out  that  the  defendant  wanted  the  protection  of  the  term,  on  the 
ground  that  he  was  a  purchaser  for  valuable  consideration,  it  would  be 
necessary  for  us  to  determine  what  course  he  ought  to  take ;  probably  it 
would  be  necessary  for  him  to  apply  to  a  court  of  equity,  or  to  apply  to 
this  court  to  strike  out  of  the  declaration  the  demise  in  the  name  of  the 
trustee ;  but  as  he  does  not  want  the  protection  of  the  term,  it  has  abso- 
lutely ceased  and  determined  on  the  81st  December,  1845.  The  defendant 
is  therefore  entitled  to  a  verdict  on  all  the  demises."    {Ih.  618,  614.) 

A  term  assigned  to  attend  the  inheritance  will  not  be  presumed  to  have  Surrenderor t«rm 
been  surrendered,  unless  there  has  been  a  dealing  with  the  estate  in  such  a  not  presumed, 
manner  as  reasonable  men  would  not  have  dealt  with  it  unless  the  term  had 
been  put  an  end  to.  {Garrard  v.  Tuck,  13  Jur.  871 ;  18  Law  J.,  C.  P.  388 ; 
8  C.  B.  231.)  Therefore  where  the  owner  of  the  estate,  which  is  subject  to 
such  attendant  term,  devised  it  without  referring  to  the  term,  and  the  de- 
visee mortgaged  it  with  notice  of  the  term,  but  without  the  mortgagee 
taking  any  assignment  of  the  term,  and  the  devisee  afterwards  convey^  the 
estate  to  trustees  for  sale,  it  was  held,  that  there  had  not  been  such  a  deal- 
ing with  the  estate  as  to  induce  the  court  to  presume  a  surrender  of  the 
term.  (Tb.)  The  relation  of  the  owner  of  the  estate,  who  is  in  possession 
of  the  land,  to  the  trustee  of  a  term  assigned  to  attend  the  inheritance,  is 
that  of  a  tenant  at  will ;  and  it  is  only  on  the  determination  of  such  tenancy 
that  there  is  a  vested  right  of  entry  in  the  trustee  within  the  2nd  section  of 
the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  27.  (lb.;  see  ante,  p.  150.) 
The  court  expressed  an  opinion  that  the  case  of  a  ceshU  que  trutt  holding 
possession  of  lands  under  a  trustee  does  not  fall  within  the  3  &  4  Will,  i, 
c.  27,  s.  8,  which  is  meant  to  apply  to  cases  where  the  person  holding  the 
land  does  not  hold  it  under  or  in  privity  with  the  person  in  whom  the  right 
of  entry  is  supposed  to  be.  A  cestui  que  trust  in  such  cases  holds  posses- 
sion under  the  trustee,  and  under  the  protection  of  an  instrument  by  which 
the  estate  is  conveyed  to  the  trustee.  It  cannot  therefore  be  said  it  is  a 
case  in  which  no  person  entitled  under  an  instrument  has  been  in  posses- 
sion, for  the  cestui  que  trust  has  virtually  been  in  possession  under  an  in- 
strument    (76. ;  see  Doe  d.  Jacobs  v.  Phillips,  8  Q.  B.  158  ;  ante,  p.  168.) 

C.  being,  under  a  deed  of  settlement  of  1813,  tenant  for  life,  with  re- 
mainder to  such  of  his  children  as  he  should  appoint,  but  covenanting  that 
he  was  seised  in  fee,  sold  the  estate  in  1840  to  the  defendant,  who  had  no 
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S  S9  Viet,  notice  of  the  lettlemeiit,  and  the  rendue  of  two  termi,  each  of  1,000  jean, 
c.  112,  9. 1.  was  aaaigned  by  the  penonal  repretentatiTes  of  H.  to  a  tniitee  for  the  de- 
fendant to  attend  the  inheritance.  These  tenns  had  originallj  been  created 
for  mortgage  purposes,  and  in  1778,  the  mortg^age  debt  having  been  satis- 
fied, were  assigned  to  H.  in  trust  to  attend  the  inheritance  for  the  benefit  of 
the  then  owner  in  fee.  The  estate  had  been  settled  in  1778,  and  had  abo 
been  mort^paged  in  18S6  and  the  three  following  years,  but  in  none  of  the 
deeds,  nor  in  the  settlement  of  1818,  was  any  notice  taken  of  the  oatstand- 
ing  terms.  In  1844,  C.  duly  exercised  his  power  of  appointment,  limiting 
the  esute  alter  his  death  (which  took  place  in  1868)  to  the  plaintiff  his 
eldest  son  in  fee.  In  an  action  of  ejectment,  a  Terdiet  baring  been  taken 
for  the  plaintiff,  subject  to  a  case  disclosing  these  facts :  it  was  held,  first, 
that  the  court  could  not  presume  a  surrender  of  the  terms,  which  was  not 
stated  as  a  fact,  for  that,  eren  assuming  the  decision  in  Ow  d.  PuiUmi  ▼• 
Milder  (2  B.  ft  Aid.  782)  to  be  right,  (which  the  court  greatly  doubted,)  the 
presumption,  if  to  be  made  at  all,  must  be  made  by  the  jury  and  not  by  the 
court.  {Cttrell  ▼.  Hugke$,  IS  C.  B.  682 ;  1  Jur.,  N.  B.  448 ;  34  Law  J., 
C.  P.  107.)  It  was  held,  secondly,  that,  as  the  terms  were,  on  the  81st 
December,  1846,  attendant  on  the  inheritance  by  express  declaration,  and 
would,  if  subsisting,  have  afforded  to  the  defendant  such  protection  against 
the  settlement  of  1818  as  a  court  of  equity  would  not  have  restrainaa  him 
firom  setting  up  in  a  court  of  law,  they  were  within  the  ezoeptioii  of  this 
section,  and  must  be  considered  as  subsisting  terms.    (76.) 

The  intention  of  this  act  was  that  all  mere  dry  aatisfied  terms  made 
attendant  on  the  inheritance  should  merge,  but  not  terms  assigned  or  agreed 
to  be  assigned  as  a  protection  to  a  mortgagee  or  purdiascr.  A  term  out- 
standing in  a  trustee  for  a  mortgagor  and  to  attend  is  not  so  merged  by  this 
act  as  to  prevent  the  mortgagor  from  assigning  it  to  a  trustee  as  a  security 
for  the  mortgage  debt  {Shaw  v.  Jehutm^  1  I^«w.  ft  S.  412 ;  7  iur.,  N.  S. 
1006.)  With  respect  to  this  case  Lord  8L  Leomarde  obserrea,  diat  "  there 
is  no  date  in  the  report  in  Drewry  ft  Smale,  but  in  the  Jurist  it  appears  that 
the  mortgage  was  long  before  the  period  fixed  for  merger  of  satisfied  termSi 
The  atten(Unt  term  therefore  was  not  a  satisfied  term  within  the  act,  as  it 
was  by  mortgage  agreed  to  be  a  security  for  the  mortgagee.  (Sugd.  on  the 
Stat.  282,  2nd  ed.) 

A  term  of  600  years  having  been  created  in  1788  as  a  security  for  portions 
for  younger  children,  and  to  attend  the  inheritance,  was  afterwards  asBigned 
by  the  tenant  for  life,  under  a  settlement  made  in  1784,  to  a  trustee  as  a 
security  for  lOOL  advanced  by  W.,  and  to  attend  the  inheritance.  W.  and 
the  tenant  for  life  afterwards  conveyed  the  term  to  M^  in  trust  for  S.,  with 
a  declaration  of  trust  for  certain  parties :  it  was  held,  that  such  parties 
haring  had  notice  that  the  object  of  the  term  was  satisfied,  oould  not  set  up 
against  the  parties  claiming  under  the  settlement  of  1784,  die  term  which 
bad  been  assigned  to  W.  by  a  person  who  had  no  right  to  deal  with  it 
except  to  the  extent  of  his  own  interest.  (PUuU  v.  Taplor,  7  H.  ft  M.  Sll ; 
8  Jur.,  N.  S.  140;  81  Law  J.,  Exch.  289.) 

A.,  who  bad  married  in  1882,  purchased  an  estate  in  1887,  subject  to  a 
satisfied  term,  of  which  he  procured  an  assignment  to  a  trustee  for  himselC 
He  afterwards  executed  three  mortgages,  in  each  of  which  he  covenanted 
that  the  lands  were  free  from  dower ;  and  on  the  occasion  of  the  first  mort- 
gage the  deed  of  assignment  of  the  term  was  delivered  to  the  solicitor  for 
the  mortgagee,  but  it  did  not  clearly  appear  that  he  retained  the  exclusive 
possession  of  it.  It  was  held  that,  notwithstanding  the  aaving  in  this 
statute,  the  term  had  ceased  by  the  operation  of  this  act,  and  that  the  moit- 
gagees  were  not  entitled  to  its  protection  against  A.'s  wife's  right  of  dower. 
{In  re  Sleewtan,  4  Ir.  Ch.  R.  6^,) 
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8^9  Fiet. 
c.  112,  t.  \ 


Terms  satisfied  after  31st  December,  1845. 


.2. 


2.  Every  term  of  years  now  subsisting  or  hereafter  to  be  ■•*****^{J!}°* 
created,  becoming  satisfied  after  the  said  thirty-first  day  of  De-  AcTtTceMe  on' 
cember,  one  thousand  eight  hundred  and  forty-five,  and  which,  JjJ"^*"*^jJJh^*' 
either  by  express  declaration  or  by  construction  of  law,  shall  ance|^ofiud«. 
after  that  dav  become  attendant  upon  the  inheritance  or  rever- 
sion of  any  umds,  shall  immediately  upon  the  same  becoming 
so  attendant  absolutely  cease  and  determine  as  to  the  land  upon 
the  inheritance  or  reversion  whereof  such  term  shall  become 
attendant  as  aforesaid  (6). 

(6)  In  18S8,  Mary  Humphreys  mortsaged  premises  for  1,000  years  to  Caaeof  aterm 
Davies  to  secure  60/.  and  interest.  In  June,  1842,  Mary  and  John  Hum-  not  determined 
phreys  mortgaffed  the  premises  in  question,  subject  to  the  term  of  1,000  Som 
years,  to  Minsball  in  fee;  and  in  October,  1844,  in  consideration  of  182. 
conveyed  the  equity  of  redemption  to  Clay,  the  lessor  of  the  plaintiff.  By 
articles  of  agreement  of  the  same  date,  Clay  agreed  to  convey  to  Meredith 
Humphreys  the  moiety  of  such  premises  on  a  certain  event.  By  deed  21st 
December,  1844,  the  residue  of  the  term  was  assigned  to  John  Thompson, 
his  executors,  administrators  and  assigns,  with  a  proviso  for  redemption  on 
payment  by  Clay  or  Meredith  Humphreys  of  160/.  with  interest.  By  the 
same  deed  Minshall  released  the  same  premises  to  R.  Thompson  in  fee, 
upon  trust  to  reconvey  to  or  to  the  use  of  J.  Clay  and  M.  Humphreys,  on 
payment  by  them  or  either  of  them  of  160/.  on  21st  June  then  next.  On 
the  20th  September,  1847,  a  portion  of  the  mortgaged  premises  being  re- 
quired by  a  railway  company,  in  consideration  of  220/.  (160/.  of  which  was 
paid  to  Thompson  in  discharge  of  principal  and  inter^t  due  to  him),  and 
the  residue,  60/.,  paid  to  J.  Clay,  M.  Humphreys  and  R.  Thompson,  by  the 
direction  as  well  of  J.  Thompson  as  of  J.  Clay  and  M.  Humphreys,  released 
and  assigned  to  the  company  in  fee  the  portion  of  the  premises  required 
by  them.  The  defendants  in  an  action  of  ejectment  put  in  an  indenture 
dated  26th  October,  1839,  and  made  between  M.  Humphreys  of  the  one 
part,  and  C.ilumphreys,  her  daughter  (who  afterwards  married  the  defend- 
ant Jones),  of  the  other  part,  whereby  M.  Humphreys,  in  consideration  of 
19/.  expressed  to  be  paid  to  her,  but  which  was  not  in  &ct  paid,  by  C. 
Humphreys,  conveyed  the  premises  in  question  amongst  others  to  C.  Hum- 
phreys in  fee.  This  deed  was  unknown  to  the  parties  to  the  subsequent 
deeds.  The  case  of  the  plaintiff  rested  on  the  demise  of  J.  Thompson, 
the  assignee  of  the  term  of  1,000  years.  For  the  defendants  it  was  con- 
tended that  the  term  had  determined,  but  the  court  held  that  the  term 
had  not  become  attendant  upon  the  inheritance  by  construction  of  law,  so 
as  to  be  determined  by  the  second  section  of  this  statute ;  and  therefore 
Clay  was  entitled  to  recover  upon  the  demise  of  J.  Thompson.  Pattetont  J., 
observed,  "  It  is  not  necessary  to  decide  whether  the  defendants  claiming 
to  have  the  fee  can  maintain  that  this  is  a  satisfied  term,  the  satisfaction  of 
the  mortgages  having  been  made  not  by  him,  but  by  Clay,  under  a  mistaken 
belief  that  the  equity  of  redemption  in  fee  had  been  conveyed  to  himself, 
because  we  are  of  opinion  that  this  term  is  not  within  either  of  the  alterna- 
tives in  the  statute  tor  determining  terms.  It  is  not  attendant  on  the  in- 
heritance by  express  declaration,  there  bein^  no  such  declaration,  neither 
is  it  by  construction  of  law ;  for  the  trust  is  expressly  declared  to  be  for 
Clay  and  Humphreys,  who  have  not  the  inheriunce ;  and  although  they 
were  supposed  to  be  entitled  thereto  when  the  deed  was  executed,  that  sup- 
position is  now  proved  to  have  been  founded  on  a  mistake.  That  mistaken 
supposition  has  no  effect  upon  the  express  words  of  the  instrument."  {Doe 
d.  Clay  V.  /ohm,  18  Law  J.,  Q.  B.  260  ;  see  Sudg.  V.  &  P.  777,  11th  ed. ; 
and  observations  on  this  case,  18  Jur.  part  2,  pp.  882 — 884.) 

In  Bau  V.  WelUted,  12  Jur.  347,  a  question  was  raised,  but  not  decided, 
as  to  the  protection  against  dower  by  a  term  since  the  above  act. 
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8  4-9  Vkt,        S.  In  the  oonstraction  and  for  the  parpoees  of  this  act,  unlen 
c.  112,  <.  3.     there  be  something  in  the  subject  or  context  repugnant  to  such 
ConstrnetioDof     construction,  the  word  **  lands"  shall  extend  to  all  freehold  tene- 
*^'*  ments  and  hereditaments,  whether  corporeal  or  incorporeal,  and 

to  all  such  customary  land  as  will  pass  by  deed,  or  deed  and 
admittance,  and  not  by  surrender,  or  any  undiy  ided  part  or  share 
thereof  respectively ;  and  eyery  word  importing  the  singular 
number  only  shall  extend  and  be  applied  to  sey^nl  persons  or 
things  as  well  as  one  person  or  thing ;  and  eyery  wora  import- 
ing Uie  masculine  gender  only  shall  extend  and  be  applied  to  a 
female  as  well  as  a  male. 
sStii"**"***       *•  ^**  ^*  **"*•*  ^^'  extend  to  Scotland. 
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13  &  14  Victoria,  c.  60. 

An  Act  to  consolidate  and  amend  the  Laws  relatina  to  the 
Conveyance  and  IVansfer  of  Real  and  Personal  Property 
vested  in  Mortgagees  and  Trustees.         [5th  August,  1850.] 


Whbreas  an  act  was  passed  in  the  first  year  of  the  reign  of  his    13  8f  14  Vict. 
late  majesty  King  William  the  Fourth,  mtituled  **  An  Act  for      c.  60,  *.  1. 
amending  the  Laws  respecting  Conveyances  and  Transfers  of  iigco.4&1 
Estates  and  Funds  vested  in  Trustees  and  Mortgagees,  and  for  ^"*-  *•  *'•  ^• 
enabling^  Courts  of  Equity  to  give  Effect  to  their  Decrees  and 
Orders  in  certain  Cases :     and  whereas  an  act  was  passed  in 
the  fifUi  year  of  the  reign  of  his  late  majesty  King  William  the  4  &  5  wui.  4, 
Fourth,  mtituled  **  An  Act  for  the  Amendment  of  the  Law  «•  **• 
relative  to  the  Escheat  and  Forfeiture  of  Real  and  Personal 
Property  holden  in  Trust :"  and  whereas  an  act  was  passed  in 
the  second  year  of  the  reign  of  her  present  Majesty,  intituled  i&ivict.c.60. 
^'  An  Act  to  remove  Doubts  respecting  Conveyances  of  Estates 
vested  in  Heirs  and  Devisees  ot  Mortgagees :''  and  whereas  it 
is  expedient  that  the  provisions  of  the  said  acts  should  be  con- 
solidated and  enlarged :   be  it  therefore  enacted,  that  all  pro- 
ceedings under  the  said  acts  or  any  of  them  commenced  before 
the  passing  of  this  act  may  be  proceeded  with  under  the  said 
recited  acts,  or  according  to  the  provisions  of  this  act,  as  shall 
be  thought  expedient,  and,  subject  as  aforesaid,  that  the  said 
recited  acts  shall  be  and  the  same  are  hereby  repealed :  provided 
always,  that  the  several  acts  repealed  by  the  said  recited  acts 
shall  not  be  revived,  and  that  such  repeal  shall  only  be  on  and 
after  this  act  coming  into  operation* 

2.  And  whereas  it  is  expedient  to  define  the  meaning  in  interpretation  of 
which  certain  words  are  hereafter  used ;   it  is  declared,  that  **'""• 
the  several  words  hereinafter  named  are  herein  used  and  ap- 
plied in  the  manner  following  respectively;  (that  is  to  say,) 
The  word  *'  lands"  shall  extena  to  and  include  manors,  mes- 
suages, tenements  and  hereditaments,  corporeal  and  in- 
corporeal, of  every  tenure  or  description,  whatever  may 
be  the  estate  or  interest  therein : 
The  word  "  stock"  shall  mean  any  fund,  annuity  or  security 
transferable  in  books  kept  by  any  company  or  society 
established  or  to  be  established,  or  transferable  by  deed 
alone,  or  by  deed  accompanied  by  other  formalities,  and 
any  share  or  interest  therein  (a) : 
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18  <f  14  Viet.       The  word ''  seised  **  {li)  shall  be  applicable  to  any  Tested  estate 
c.  60,  $.  2.  fQY  lifg  Qp  Qf  a  greater  descnption,  and  shall  extend  to 

estates  at  law  and  in  equity  (c),  in  possession  or  in  futo- 
rity,  in  any  lands : 

The  word  ''  possessed"  shall  be  applicable  to  any  vested 
estate  less  than  a  life  estate,  at  law  or  in  equity,  in  pos- 
session or  in  expectancy,  in  any  lands : 

The  words  **  contingent  right/'  as  applied  to  lands,  shall  mean 
a  contingent  or  executory  interest,  a  possibility  coupled 
with  an  interest,  whether  the  object  of  the  eift  or  limita- 
tion of  such  interest  or  possibility  be  or  he  not  ascer- 
tained,  also  a  right  of  entry,  whether  immediate  or  future, 
and  whether  vested  or  contingent  {d) : 

The  words  "  convey"  and  "  conveyance"  applied  to  any  per- 
son, shall  mean  the  execution  by  such  person  of  every 
necessary  or  suitable  assurance  for  conve3ring  or  dis- 
posing to  another  lands  whereof  such  person  is  sdsed  or 
entitled  to  a  continent  rieht,  either  for  the  whole  estate 
of  the  person  conveymg  or  disposing,  or  for  any  less  estate, 
together  with  the  performance  of  all  formalities  required 
by  law  to  the  validity  of  such  conveyance^  including  the 
acts  to  be  performed  by  married  women  and  tenants  b 
tail  in  accordance  with  the  provisions  of  an  act  passed  in 
the  fourth  year  of  the  reign  of  his  late  majestv  King 
8  &  4  Will,  i,  William  the  Fourth,  intituled  "  An  Act  for  the  Abolition 

of  Fines  and  Recoveries,  and  the  Substitution  of  more 
simple  Modes  of  Assurance*'  («),  and  including  also  sur- 
renaers  and  other  acts  which  a  tenant  of  customary  or 
copyhold  lands  can  himself  perform  preparatory  to  or  in 
aia  of  a  complete  assurance  of  such  customary  or  copy- 
hold lands  (/): 

The  words  **  assign"  and  **  assignment"  shall  mean  the  exe* 
cution  and  performance  by  a  person  of  every  neoessaiy 
or  suitable  deed  or  act  for  assigning,  surrendering,  or 
otherwise  transferring  lands  of  which  such  person  is  pos- 
sessed, either  for  the  whole  estate  of  the  person  so  pos- 
sessed or  for  any  less  estate : 

The  word  **  transfer"  shall  mean  the  execution  and  per- 
formance of  every  deed  and  act  by  which  a  person  en- 
titled to  stock  can  transfer  such  stock  from  nimself  to 
another : 

The  words  "  Lord  Chancellor"  shall  mean  as  well  the  Lord 
Chancellor  of  Great  Britain  as  any  lord  keeper  or  lords 
commissioners  of  the  great  seal  for  the  time  being : 

The  words  "  Lord  Chancellor  of  Ireland"  shaU  mean  as 
well  the  Lord  Chancellor  of  Ireland  as  anv  keeper  or 
lords  commissioners  of  the  great  seal  of  Ireland  m  the 
time  being : 

The  word  ''trust"  shall  not  mean  the  duties  incident  to  an 
estate  conveyed  by  way  of  mortgage ;  but,  with  this  ex- 
ception, the  words  "  trust"  and  "  trustee"  shall  extend 
to  and  include  implied  and  constructive  trusts,  and  shall 
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eictend  to  and  include  cases  where  the  trustee  has  some    18  4*  1^  ^*ct. 
beneficial  estate  or  interest  in  the  subject  of  the  trust,  and      c  60>  *«  2. 
shall  extend  to  and  include  the  duties  incident  to  the 
office  of  personal  representative  of  a  deceased  person  : 

The  word  '*  lunatic"  shall  mean  any  person  who  shall  have 
been  found  to  be  a  lunatic  upon  a  commission  of  inquiry 
in  the  nature  of  a  writ  de  lunatico  inquireruU) : 

The  expression  "  person  of  unsound  mind"  shall  mean  any 
person  not  an  infant,  who,  not  having  been  found  to  be 
a  lunatic,  shall  be  incapable  from  infirmity  of  mind  to 
manage  his  own  affairs : 

The  word  "  devisee"  shall,  in  addition  to  its  ordinary  signi- 
fication, mean  the  heir  of  a  devisee  and  the  devisee  of 
an  heir,  and  generally  any  person  claiming  an  interest  in 
the  lands  of  a  deceased  person,  not  as  heir  of  such  de- 
ceased person,  but  by  a  title  dependent  solely  upon  the 
operation  of  the  laws  concerning  devise  and  descent : 

The  word  "  mortgage"  shall  be  applicable  to  every  estate, 
interest,  or  property  in  lands  or  personal  estate  which 
would  in  a  court  of  equity  be  deemed  merely  a  security 
for  money : 

The  word  *'  person"  used  and  referred  to  in  the  masculine 
gender  snail  include  a  female  as  well  as  a  male,  and  shall 
include  a  body  corporate : 

And  generally,  unless  the  contrary  shall  appear  from  the  con- 
text, every  word  importing  the  singular  number  only 
shall  extend  to  several  persons  or  things^  and  every  word 
importing  the  plural  number  shall  apply  to  one  person 
or  thing,  and  every  word  importing  the  masculine  gender 
only  shall  extend  to  a  female. 

(a)  Shares  in  a  joint -stock  banking  company  come  within  this  definition 
of  stock.  {In  re  Angela,  6  De  G.  &  S.  278.)  Shares  in  ships  registered 
under  the  <*  Merchant  Shipping  Act,  1854/*  are  also  included.  (18  &  19 
Vict,  c  91,  s.  10.) 

(6)  This  word  does  not  apply  to  leaseholds.  (Re  Harvey,  Seton  on  De- 
crees, p.  418.) 

(e)  In  suits  where  all  parties  beneficially  interestied  are  before  the  court, 
it  is  sufficient  for  the  purchaser  to  take  a  conveyance  of  the  legral  estate,  as 
the  equities  of  the  parties  are  bound  by  the  order  of  sale.  {Re  William^ 
Eitaie,  5  De  G.  fir  Sm.  515;  Lewin  on  Trusts,  p.  671,  4th  ed.,  n.  (6).) 

{d)  This  definition  of  "contingent  right"  is  taken  from  the  8  fie  9  Vict 
c.  106,  8.  6,  {antCy  p.  625,)  with  the  view  of  including  in  this  act  all  the 
estates  and  interests  whicli  may  be  disposed  of  under  the  former  act 

(e)  A  vesting  order  under  this  act  will,  if  consented  to  by  the  protector  of 
the  settlement  bar  all  estates  in  remainder,  and  not  pass  a  base  fee  only 
under  3  fis  4  Will.  4,  c.  74,  s.  84.  {Powell  v.  Matthews,  I  Jur.,  N.  S.  973. 
Ante,  p.  358,  n.) 

(/)  See  Rowley  v.  Adam,  14  Beav.  130. 


S.  When  any  lunatic  or  person  of  unsound  mind  shall  be  totd  Chancellor 
seised  or  possessed  of  any  lands  upon  any  trust  or  by  way  of  SJ^,*3nunatic 
mortjgage,  it  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  trustees  and  mort 
by  virtue  of  the  Queen's  sign  manual  with  the  care  of  the  per-  ^^^*' 
sons  and  estates  of  lunatics  (^),  to  make  an  order  that  such  lands 
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Ccrtmin  statutory 
Jcuisdktioii  fiTen 
to  Lord  Chanoel- 
lor,  lotnuted  with 
caio  of  luntlct. 
to  b«  ezerciaed  aj 
the  person*  for 
the  time  heinf  so 
Intrusted. 
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be  vested  in  sach  person  or  persons  in  such  manner  and  ibrsoch 
estate  as  he  shall  airect ;  and  the  order  shall  have  the  same  effect 
as  if  the  trustee  or  mortgagee  had  been  sane,  and  had  duly  exe- 
cuted a  conveyance  or  assignment  of  the  lands  in  the  same  man- 
ner for  the  same  estate. 

{g)  All  the  jurisdiction  and  all  the  powers  and  authorities  of  a  judieia] 
nature,  given  hy  the  act  11  Geo.  4  ft  1  WilL  4,  c.  6b,  by  '*  The  Trustee  Act, 
1850,"  and  by  any  other  acts  or  act  of  parliament  then  (Ist  July,  1852)  ia 
force,  to  the  Lord  Chancellor,  intrusted  by  virtue  of  the  Queen's  3%n 
manual,  with  the  care  and  commitment  of  the  custody  of  the  persons  and 
estates  of  persons  found  idiot,  lunatic  or  of  unsound  mind,  shaJl  belong  to 
and  may  be  exercised  by  all  or  any  of  the  persons  or  person  for  the  tine 
being  intrusted  as  aforesaid.  (15  &  16  Vict  c  87,  s.  15.  See  15  &  16  Vict, 
c.  bS,  s.  11,  po«/.) 

Before  the  above  act  it  was  conndered  that  the  lords  justices  acting  in 
lunacy  under  the  royal  sign  manual  had  jurisdiction  to  make  a  vesting  o^er. 
{.In  re  Waugh's  Truit,  2  De  G.,  M.  &  O.  279.) 

A  petition  for  an  order,  vesting  in  new  trustees  property  of  which  m  tnis- 
tee  has  become  lunatic,  ought  to  be  served  on  his  committee.  {Re  Sammtartx, 
8  De  G.,  Mac.  &  G.  890.) 

The  appointment  under  this  act  of  a  new  trustee,  in  the  place  of  one  of 
unsound  mind,  not  so  found  by  inquisition,  belongs  to  the  jurisdiction  in 
lunacy,  and  not  to  the  Court  of  Chancery.  It  cannot  therefore  be  exercised 
by  the  Court  of  Chancery  of  Lancaster.     {Re  Ormerod,  3  De  G.  &  J.  249.) 

The  wife  of  a  lunatic  was  sole  surviving  trustee  of  stock.  An  order  was 
made,  appointing  new  trustees  in  the  place  of  the  married  woman  and  the 
deceased  trustees,  and  vesting  in  the  new  trustee  the  right  to  tnansfer  the 
stock.    {JU  Wood,  3  De  G.,  F.  &  J.  125.) 

Where  a  widow,  a  sole  surviving  trustee  of  a  will,  married,  and  her  hus- 
band was  afterwards  duly  found  lunatic,  such  husband  was  held  a  trustee 
within  this  act ;  and  the  costs  of  his  committee  who  appeared  were  allowed 
out  of  the  corpus  of  the  trust  fund.  {Rg  Wood,  7  Jur.,  N.  S.  323 ;  30  L.  J., 
Ch.  458.) 

If  the  lunatic  be  a  trustee,  the  trust  estate  or  the  cutui  que  inut  must  bear 
the  costs  of  the  proceeding^  under  the  act ;  and  if  he  be  a  mortgagee,  and  it 
appear  upon  the  face  of  the  mortgage  deed  that  the  lunatic  mortgagee  is  a 
trustee  for  a  third  party,  the  costs  will  fall  on  the  mortgagor.  {Re  Lemes,  1 
Mac.  &  G.  23.)  But  if  the  mortgagor  have  no  notice  of  the  fact  that  tbe 
lunatic  is  a  trustee,  the  costs  will  follow  the  general  rule.  {Re  TowuMni,  I  . 
Mac  &  G.  686.)  What  is  the  genera]  rule  has  been  much  disputed.  The 
latest  phase  of  the  law  is,  that,  where  the  estate  of  the  mortgagee  is  bne- 
ficially  interested  by  reason  of  the  mortgage  money  remaining  unpaid,  there 
the  costs  are,  by  force  of  authority  and  contrary  to  principle,  to  be  borne  by 
the  lunatic's  estate.  {Re  Wheeler,  1  De  G.,  M.  &  G.  436 ;  Re  Stmari,  4  De 
G.  &  J.  317 ;  and  cases  cited  {lb).  See  Lewin  on  Trusts,  673,  n.  {b),  4ch 
ed.) 

Where  the  heir  at  law  of  a  mortgagee  is  a  lunatic,  the  costs  of  obtaining 
an  order  vesting  the  legal  estate  in  the  mortgagor  must  be  borne  by  him. 
{Re  Jones,  7  Jur.,  N.  S.  1 15.) 

See  Shelford  on  Lunatics,  pp.  505 — 510,  2nd  ed.,  for  cases  prior  to  this 
act. 


Contfaigeiit  righu  4.  When  any  lunatic  or  person  of  unsound  mind  shall  be 
nay  be  conveyed,  entitled  to  any  Continent  right  in  any  lands  upon  any  trust  or 
by  way  of  mortgage,  it  shall  oe  lawful  for  the  Lord  Chancdlor, 
intrusted  as  aforesaid,  to  make  an  order  wholly  releasing  such 
lands  from  such  contingent  right,  or  disposing  of  tbe  same  to 
such  person  or  persons  as  the  said  Lord  Cbancellor  shall  direct ; 
and  the  order  shall  have  the  same  effect  as  if  the  trustee  or  mort- 
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gagee  had  been  sane^  and  had  duly  executed  a  deed  so  releasing    13  f  14  Viet. 
or  disposing  of  the  contingent  right.  c.  60«  s,  4. 

5.  When  any  lunatic  or  person  of  unsound  mind  shall  be  Lord  chancellor 
solely  entitled  to  any  stock  or  to  any  chose  in  action  upon  any  Jn^iSSJ'froVteS 
trust  or  by  way  of  mortgage,  it  shall  be  lawful  for  the  Lora  and  moitgageei. 
Chancellor,  intrusted  as  aforesaid,  to  make  an  order  vesting  in 

any  person  or  persons  the  right  to  transfer  such  stock  or  to  re- 
ceiye  the  dividends  or  income  thereof,  or  to  sue  for  and  recover 
such  chose  in  action,  or  any  interest  in  respect  thereof;  and 
when  any  person  or  persons  shall  be  entitlea  jointly  with  any 
lunatic  or  person  of  unsound  mind  to  any  stock  or  chose  in  ac- 
tion upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful 
for  the  said  Ix>rd  Chancellor  to  make  an  order  vesting  the  right  to 
transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof, 
or  to  sue  for  and  recover  such  chose  in  action,  or  any  interest  in 
respect  thereof,  either  in  such  person  or  persons  so  jointly  enti- 
tled as  aforesaid,  or  in  such  last-mentioned  person  or  persons, 
together  with  any  other  person  or  persons  the  said  Lora  Chan- 
ceUor  may  appoint  (e). 

(e)  A  new  trustee  was  appointed  under  a  power  in  a  settlement  in  the  place 
of  a  trustee  who  was  a  lunatic.  An  order  was  made  under  this  act  for 
vesting  the  estate  in  the  new  trustee,  but  the  committee  of  the  lunatic's 
estate  had  not  been  served.  The  registrar  declined  to  draw  up  the  order 
without  service,  which  the  court  directed  to  be  made.  (Re  Sammaret,  25 
L.  J.,  Ch.  576.) 

6.  When  any  stock  shall  be  standing  in  the  name  of  any  Power  to  transfer 
deceased  person  whose  personal  representative  b  a  lunatic  or  JS»on/  **®***^ 
person  of  unsound  mind,  or  when  any  chose  in  action  shall  be 

vested  in  any  lunatic  or  person  of  unsound  mind  as  the  personal 
representative  of  a  deceased  person,  it  shall  be  lawful  for  the 
Lord  Chancellor,  intrusted  as  aforesaid,  to  make  an  order  vest- 
ing the  right  to  transfer  such  stock,  or  to  receive  the  dividends 
or  income  thereof,  or  to  sue  for  and  recover  such  chose  in  ac- 
tion or  any  interest  in  respect  thereof,  in  any  person  or  persons 
he  mav  appoint. 

7.  Where  any  infant  shall  be  seised  or  possessed  of  any  court  of  chancery 
lands  upon  any  trust  or  by  way  of  mortgage,  it  shall  be  lawful  JSw^^iniin?" 
for  the  Court  of  Chancery  to  make  an  order  vesting  such  lands  tnurteeaandmort- 
in  such  person  or  persons  in  such  manner  and  for  such  estate  as  "^"^ 
the  said  court  shall  direct ;  and  the  order  shall  have  the  same 
effect  as  if  the  infant  trustee  or  mortgagee  had  been  twenty- one 
years  of  ase,  and  had  duly  executed  a  conveyance  or  assignment 
of  the  lands  in  the  same  manner  for  the  same  estate  (f), 

if)  It  was  at  first  doubted  whether  under  this  section  real  estate  could 
be  ordered  to  go  to  uses  to  bar  dower  in  favour  of  the  cestui  que  trust  (In  re 
Howard's  Estate,  21  Law  J.,  Ch.  437 ;  5  De  G.  &  S.  435) ;  but  in  a  subse- 
quent case  an  order  was  made  under  this  act  that  the  legal  estate  outstand- 
ing in  a  trustee  should  vest  to  uses  to  bar  dower  in  favour  of  a  purchaser. 
(Davey  v.  Miller,  17  Jur.  908 ;  22  Law  J.,  Ch.  1054.)  And  it  is  said  that 
the  same  practice  might  be  adopted  under  other  sections,  enabling  the  court 
to  make  vesting  orders.  (£jr  parte  Grieve^  6  De  G.  &  S.  436,  where  the 
form  of  the  order  is  stated.) 
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18  4*  14  Viet.        A  petition  wat  presented  under  this  act  for  an  order  to  Test  tbe  Irgii 
e.  60|  9,  7.      estate,  which  was  outstanding,  in  the  infant  heir  of  an  intestate  mortgagee 

The  owner  of  the  equity  of  redemption  had  devised  it  to  his  three  daoghtns, 

charged  with  a  legacy  of  200^  The  three  daughters  applied  that  the  estate 
might  be  Tested  in  them  subject  to  the  legacy,  and  the  court  made  the  order. 
( In  r§  EUerthorpe,  1 8  Jur.  669. )  A  mortgage  in  fee  was  made  of  real  estate 
The  mortgagor  died,  having  devised  the  estate  to  an  infant.  A  claim  of 
foreclosure  was  filed  by  the  mortgagee  against  the  infant,  and  an  <Htler  for 
sale  was  made  therein.  A  vesting  order  as  to  the  equity  of  redemption  is 
the  infknt,  against  whom  the  decree  for  sale  had  been  made,  was  refused 
on  the  ground  that  the  mortgagee  had  the  legal  estate,  and  diat  all  equitaUe 
estates  were  bound  by  the  order  for  sale.  (Inn  WiUiatu^  EsUUe,  SVtO. 
&  S.  515 ;  21  Law  J.,  Ch.  437.) 

A  petition  under  this  act  for  the  appointment  of  a  person  to  convey  in 
the  place  of  an  infant  heir  of  a  deceased  mortgagee  need  not  be  served  upon 
the  infant.    (Re  WUlan,  9  W.  R.  689.) 

Where  the  executor  and  executrix  (a  married  woman)  of  a  mortgagee 
applied  for  a  vesting  order,  the  court  instead  of  vesting  the  property  in  the 
executor  and  executrix,  who  was  a  feme  covert,  and  who,  in  order  to  part  with 
it,  would  have  to  acknowledge  the  deed,  vested  it  in  such  person  or  persons 
as  the  executor  and  executrix  should  appoint,  and,  in  default  thereof,  in  the 
executor  and  executrix.  (Ri  Powell,  4  Kay  &  J.  888 ;  Lewin  on  Trosts, 
674, 4th  ed.) 

coDtingsnt  riffhu      8.  Where  any  infant  shall  be  entitled  to  anj  contingent  n^ht 
aod^mortJilBtS!'  '"  ^^7  lands  upon  anj  trust  or  bj  way  of  mortgaffe,  it  shalTbe 
lawful  for  the  Court  of  Chancery  to  make  an  oraer  wholly  re- 
leasing such  land  from  such  contingent  right,  or  disposing  of 
the  same  to  such  person  or  persons  as  thesam  court  shsJl  direct; 
and  the  order  shall  have  the  same  effect  as  if  the  infant  had  been 
twenty-one  years  of  affe,  and  had  duly  executed  a  deed  so  re- 
leasing or  disposing  of  the  contingent  right, 
coart  of  Chancery      9.  When  any  person  solely  seised  or  possessed  of  any  kods 
S2t??fVtiSltee  y^"  ^^y  ^^^^  ®"^^  ^  ^^^  ^^  the  jurisdiction  of  the  Court  <^ 
out  of  the  juris.    Chancery,  or  cannot  be  found,  it  shall  be  lawful  for  tbe  said 
covin."  ^'  ^*       court  to  make  an  order  vesting  such  lands  in  such  person  or  per- 
sons in  such  manner  and  for  such  estate  as  the  said  court  sdsU 
direct ;  and  the  order  shall  have  the  same  effect  as  if  the  trustee 
had  duly  executed  a  conveyance  or  assignment  of  the  lands  ia 
the  same  manner  and  for  the  same  estate  (g), 

(g)  A  testator  devised  real  estates  to  trustees,  upon  trust  to  sell  and  piy 
dehts  and  apply  the  surplus  as  therein  mentioned.  The  trustees  disdaiaiea 
the  trusts  by  deed :  the  heir  at  law  of  the  testator  could  not  be  found.  It 
was  held,  in  a  suit  for  the  sale  of  the  estates  and  administration,  that  the  case 
fell  within  the  meaning  of  the  9th  section  of  this  act,  and  that  an  order 
appointing  a  party  to  convey  to  a  purchaser  was  correct.  (  ffUke  v.  Groemf 
6  be  a,  M.  &  G.  205;  2  Jur^  N.  S.  1077.) 

Leases  were  granted  to  A.  B.  for  certain  terms  of  vears.  He  sidide- 
mised  to  C.  D.  fmr  t«rms  less  ten  days.  C.  D.  mortgagea  to  E.  F.  &  Co.  for 
securing  money,  and  subdemised  for  the  last-mentioneid  terms  less  one  day, 
with  a  power  of  sale,  and  covenanted  to  assign  the  last  day  of  each  term  to 
a  purchaser.  The  mortgagees  (E.  F.  ft  Co  )  sold  to  G.  H.,  and  assigned 
the  mortgage  terms.  G.  H.  then  bought  of  A.  B.  the  improved  grmmd 
rents,  and  took  an  assignment  of  the  leases  granted  to  him.  C.  D.*  tbe 
mortgagor,  being  abroad,  G.  H.  petitioned  under  this  act^  that  tbe  court 
would  declare  the  last  day  of  each  of  the  terms  created  by  the  underlease  to 
him  vested  in  the  petitioner,  but  the  court,  concurring  in  the  opinion  of  one 
of  the  Vice-Chancellors,  dismissed  the  petition,  (in  re  Freberfe  Fitrchaee, 
22  Law  J.,  Ch.  948.) 
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10.  When  any  person  or  persons  shall  be  seised  or  possessed  18  4'  14  Vicu 

of  any  lands  jointly  with  a  person  out  of  the  jurisdiction  of  the  <?«  60,  $.  10. 

Court  of  Chancery,  or  who  cannot  be  found,  it  shall  be  lawful  court  may  m»k« 


for  the  said  court  to  make  an  order  vesting  the  lands  in  the  °^^'  ^  <= 
person  or  persons  so  jointly  seised  or  possessed,  or  in  such  last-  mImS  onuTds^ 
mentioned  person  or  persons  together  with  any  other  person  or  {jSJout^fju?u- 
persons,  in  such  manner  and  for  such  estate  as  the  said  court  dultton  of  court' 
shall  direct ;  and  the  order  shall  have  the  same  effect  as  if  the  ^' 
trustee  out  of  the  jurisdiction,  or  who  cannot  be  found,  had 
duly  executed  a  conveyance  or  assignment  of  the  lands  in  the 
same  manner  for  the  same  estate  (A). 

(A)  The  two  cases,  Re  Flyer's  Trust  (9  Hare,  220;  15  Jur.  766,)  and  In 
re  Watts'  Settlement  (9  Hare,  106),  decided  upon  this  and  the  S4th  sec- 
tion, are  OTerriiled.  (See  Smith  v.  Smith,  8  Drew.  72 ;  see  section  84,  n, 
post. 

Under  this  section  the  court  will  make  an  order  vesting  lands  in  a  new 
trustee  jointly  with  continuing  trustees,  notwithstanding  the  doubts  sug- 
gested in  the  above  cases.  (Re  Bute  {Marquis),  1  Johns.  15  ;  5  Jur.,  N.  S. 
487.) 

11.  When  any  person  solely  entitled  to  a  contingent  right  in  contingent  righu 
any  lands  upon  any  trust  shall  be  out  of  the  jurisdiction  of  ®'*™*''*** 

the  Court  of  Chancery,  or  cannot  be  found,  it  snail  be  lawful 
for  the  said  court  to  make  an  order  wholly  releasing  such  lands 
from  such  contingent  right,  or  disposing  of  the  same  to  such 
person  or  persons  as  the  said  court  shall  direct ;  and  the  order 
shall  have  the  same  effect  as  if  the  trustee  had  duly  executed  a 
conveyance  so  releasing  or  disposing  of  the  contingent  right. 

12.  When  any  person  jointly  entitled  with  any  other  person  court  may  make 
or  persons  to  a  contingent  right  in  any  lands  upon  any  trust  ^^^^^Xmt  are 
shall  be  out  of  the  jurisdiction  of  the  Court  of  Chancery  or  jointly  entitk^  ' 
cannot  be  found,  it  shall  be  lawful  for  the  said  court  to  make  an  Jhi^^dEaJn  Sf 
order  dbposing  of  the  contingent  right  of  the  person  out  of  the  thecourt  to  a  con- 
jurisdiction,  or  who  cannot  be  found,  to  the  person  or  persons  SndS?*  ''***'  ^ 
so  jointly  entitled  as  aforesaid,  or  to  such  last-mentioned  per- 
son or  persons  together  with  any  other  person  or  persons ;  and 

the  order  shall  have  the  same  enect  as  if  the  trustee  out  of  the 
jurisdiction,  or  who  cannot  be  found,  had  duly  executed  a  con- 
veyance so  releasing  or  disposing  of  the  contingent  right. 

13.  Where  there  shall  have  beeu  two  or  more  persons  jointly  when  it  la  nncer- 
seised  or  possessed  of  any  lands  upon  any  trust,  and  it  shall  be  ^^""JuSte^wM 
uncertain  which  of  such  trustees  was  the  survivor,  it  shall  be  theiunrivor. 
lawful  for  the  Court  of  Chancery  to  make  an  order  vesting  such 

lands  in  such  person  or  persons  in  such  manner  and  for  such 
estate  as  the  said  court  shall  direct ;  and  the  order  shall  have 
the  same  effect  as  if  the  survivor  of  such  trustees  had  duly  exe- 
cuted a  conveyance  or  assignment  of  the  lands  in  the  same  man- 
ner for  the  same  estate. 

14.  Where  any  one  or  more  person  or  persons  shall  have  whenitiiuncer. 
been  seised  or  possessed  of  any  lands  upon  any  trust,  and  it  shall  Sit  tTSft^^U^* 
not  be  known,  as  to  the  trustee  last  known  to  have  been  seised  iwing  or  dead. 
or  possessed,  whether  he  be  living  or  dead,  it  shall  be  lawful 
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18  ^  14  Viet,    for  the  Court  of  Chancery  to  make  an  order  vesting  each  lands 
fc  60,  <.  14.     in  g^i^ii  person  or  persons  in  such  manner  and  for  such  estate  as 
the  said  court  shall  direct ;  and  the  order  shall  have  the  same 
effect  as  if  the  last  trustee  had  duly  executed  a  conTeyance 
or  assignment  of  the  lands  in  the  same  manner  for  the  same 
estate. 
WbentnittMdtet      15.  When  any  person  seised  of  any  lands  upon  any  trust 
witboot  aa  heir,    ^j^^^jj  ^^^^  ^jj^  intestate  as  to  such  lands  without  an  heir,  ot 
shall  have  died  and  it  shall  not  be  known  who  is  his  heir  or  de- 
visee, it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an 
order  vesting  such  lands  in  such  person  or  persons  in  such  man- 
ner and  for  such  estate  as  the  said  court  shall  direct ;  and  the 
order  shall  have  the  same  effect  as  if  the  heir  or  devisee  of  such 
trustee  had  duly  executed  a  conveyance  of  the  lands  in  the  same 
manner  for  the  same  estate  ( t). 

(0  Where  a  roortsagee  with  power  of  sale  and  a  trust  to  pay  the  reskhie 
to  the  mortgagor  tooK  possession  and  so  remained  until  his  death,  giving  his 
estate  generally  to  trustees  hut  left  no  heir  at  law,  the  court  would  not  mu:e  s 
vesting  order  under  the  9th  or  19th  sections  of  this  act,  but  under  this 
section.     {Re  lUeUr,  W  ^ .  K,  ^2.) 

This  section  does  not  apply  to  leaseholds.  (Re  MundeFt  Tmstj  8  W.  R. 
68S.)  In  consideration  of  money  lent,  real  estate  was  conveyed  to  the 
lender,  his  heirs  and  assigns,  upon  trust  in  case  the  principal  money  and 
interest  should  be  repaid  by  a  given  dav  for  the  borrower,  his  heirs  or 
assigns ;  but  in  case  default  riiould  be  made,  then  upon  trusts  for  sale ;  and 
the  trusts  of  the  purchase-money  were  declared  to  be  for  payment  of  the 
principal  money,  interest  and  costs,  and  subject  thereto  for  the  bonower, 
*'  his  executors,  administrators  or  assigns.*'  Default  having  been  made :  it 
was  held,  that  the  trust  of  the  surplus  being  for  the  borrower,  *'  his  executory 
administrators  or  assigns,"  and  not  for  mm,  **his  heirs  or  assigns;"  the 
deed  operated  to  convert  the  property  as  between  his  real  and  persoasl 
representatives.  It  was,  therefore,  more  than  merely  a  security  for  money, 
more,  thst  is,  than  a  "  mortgage,"  as  defined  by  the  2nd  section  of  tlut 
act,  it  was  a  deed  of  **  trust"  within  the  meaning  of  this  section ;  and  the 
lender  having  died  intestate,  and  it  being  impossible  to  find  his  heii^  the 
court  had  power  to  make  a  vesting  order  under  that  section.  {Re  Uwdtf' 
wood,  3  Kay  &  J.  745.) 

Conthiffent  right       16.  When  any  lands  are  subject  to  a  contingent  right  in  sn 
of  imborn  tnutM.  unbom  person  or  classof  unborn  persons  who  upon  coming  into 
existence  would  in  respect  thereof  become  seised  or  possessed  of 
such  lands  upon  any  trust,  it  shall  be  lawful  for  the  0>urt  of 
Chancery  to  make  an  order  which  shall  wholly  release  and  dis- 
charge such  lands  from  such  contingent  right  in  such  unbom 
person  or  class  of  unbom  persons,  or  to  make  an  order  which 
shall  vest  in  any  person  or  persons  the  estate  or  estates  which 
such  unborn  person  or  class  of  unborn  persons  would  upon 
cominginto  existence  be  seised  or  possessed  of  in  such  lands. 
Power  to  convey        17»  Where  any  person  jointlv  or  solely  seised  or  possessed  of 
>n  place  of  a  re-     any  lands  upon  any  trust  shall,  after  a  demand  by  a  person 
(ReJaMU)^'      ^^^'^^  ^  require  a  conveyance  or  assignment  of  such  lands,  or 
^  a  duly  authorized  agent  of  such  last-mentioned  persons,  have 

stated  in  writing  that  he  will  not  convey  or  assign  the  same,  or 
shall  neglect  or  refuse  to  convey  or  assign  such  lands  for  the 
space  of  twenty-eight  days  next  after  a  proper  deed  for  convey- 
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ing  or  assigning  the  same  shall  have  been  tendered  to  him  by    18  ^  14  Viet. 

any  person  entitled  to  reqaire  the  same,  or  by  a  duly  autho-     c.  60,  #.  17. 

rized  agent  of  such  last-mentioned  person,  it  shall  be  lawful 

for  the  Court  of  Chancery  to  make  an  order  vesting  such  lands 

in  such  person  or  persons  in  such  manner  and  for  such  estate 

as  the  said  court  shall  direct;  and  the  order  shall  have  the 

same  effect  as  if  the  trustee  had  duly  executed  a  conveyance 

or  assignment  of  the  lands  in  the  same  manner  for  the  same 

estate  {e), 

{e)  This  section  is  repealed  and  another  provision  substituted  for  this  and 
the  following  section,  by  15  &  16  Vict,  c  55,  s.  2t  post.  See  Rowley  v. 
Adamit  14  Beav.  130,  in  which  difficulties  arose  in  the  application  of  this 
section  to  copyholds. 

18.  Where  any  person  jointly  or  solely  entitled  to  a  contin-  Power  to  conrey 
gent  right  in  any  lands  upon  any  trust  shall,  after  a  demand  Si5llS?oco*"°" 
for  a  conveyance  or  release  of  such  contingent  right  by  a  per-  tingent  right, 
son  entitled  to  require  the  same,  or  a  duly  authorized  agent  of  iBtpeoM,) 
such  last-mentioned  person,  have  stated  in  writing  that  ne  will 

not  convey  or  release  such  contingent  right,  or  shall  neglect  or 
refuse  to  convey  or  release  such  contingent  right  for  the  space 
of  twenty-eight  days  next  after  a  proper  deed  Tor  conveying  or 
releasing  the  same  shall  have  been  tendered  to  him  by  any  per- 
son entitled  to  require  the  same,  or  by  a  duly  authorized  agent 
of  such  last-mentioned  person,  it  shall  be  lawful  for  the  Court 
of  Chancery  to  make  an  order  releasing  or  disposing  of  such 
contingent  right  in  such  manner  as  it  shall  direct ;  and  the  order 
shall  have  the  same  effect  as  if  the  trustee  so  neglecting  or  re- 
fusing had  duly  executed  a  conveyance  so  releasing  or  cusposing 
of  the  contingent  right  (/). 

(/)  This  section  is  repealed  by  the  2nd  section  of  15  &  16  Vict.  c.  55. 
See  pott. 

19.  When  any  person  to  whom  any  lands  have  been  con-  Power  to  convey 
veyed  by  way  ot  mortgage  shall  have  died  without  having  en-  ^^®f  "»«'«- 
tered  into  the  possession  or  into  the  receipt  of  the  rents  and 

profits  thereof,  and  the  money  due  in  respect  of  such  mortgage 
shall  have  been  paid  to  a  person  entitled  to  receive  the  same,  or 
soch  last-mentioned  person  shall  consent  to  an  order  for  the 
reconveyance  of  such  lands,  then  in  any  of  the  following  cases 
it  shall  be  lawful  for  the  Court  of  Chancery  to  make  an  order 
vesting  such  lands  in  such  person  or  persons  in  such  manner  and 
for  such  estate  as  the  said  court  shall  direct ;  that  is  to  say. 
When  an  heir  or  devisee  of  such  mortgagee  shall  be  out  of 
the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be 
found : 
When  an  heir  or  devisee  of  such  mortgagee  shall,  upon  a 
demand  by  a  person  entitled  to  require  a  conveyance  of 
such  lands  or  a  duly  authorized  agent  of  such  last-men- 
tioned person^  have  stated  in  writing  that  he  will  not 
convey  the  same,  or  shall  not  convey  the  same  for  the 
space  of  twenty-eight  days  next  after  a  proper  deed  for 

8.  T  T 
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IS  f  14  Vict.  conveying  each  lands  shall  have  been  tendered  to  him 

e,  60,  f.  19.  by  a  person  entitled  as  aforesaid^  or  a  duly  aathotixed 

agent  of  such  last-mentioned  person : 
When  it  shall  be  uncertain  which  of  several  deyisees  of  such 

morteaeee  was  the  survivor : 
When  it  siuul  be  uncertain  as  to  the  survivor  of  aeveral  de* 
visees  of  such  mortgagee,  or  as  to  the  heir  of  such  morU 
gagee  whether  be  be  living  or  dead : 
When  soch  mort^gee  shall  have  died  intestate  as  to  sodi 
lands,  and  without  an  heir,  or  shall  have  died  and  it  shall 
not  be  known  who  is  his  heir  or  devisee : 
And  the  order  of  the  said  Court  of  Chancerv  made  in  any  one 
of  the  foregoing  cases  shall  have  the  same  enect  as  if  the  lieiror 
devisee  or  surviving  devisee,  as  the  case  may  be,  had  duly  exe- 
cuted a  conveyance  or  assignment  of  the  lands  in  the  same  man- 
ner and  for  the  same  estate  {g). 

(g)  This  clause  is  not  conBned  in  its  operation  to  a  case  of  simple  recon- 
veyance  in  the  literal  sense  of  the  word.  Where  a  mortgagee  in  fee  (who 
has  never  been  in  possession  or  in  receipt  of  the  rents  and  profits)  has  died 
intestate  as  to  the  mortgaged  hereditaments,  and  his  heir  cannot  be  found, 
the  court  may,  under  this  act,  make  an  order  vesting  the  legal  estate  in  his 
executors.  (Boden*s  Trust,  1  De  G.,  M.  St  G,  57;  16  Jur.  279;  21  Law  J^ 
Ch.  316;  9  Hare,  820.) 

When  the  personal  representative  of  a  mortgagee  assigns  the  mortgage, 
the  heir  of  the  mortgagee  being  out  of  the  junsdiction,  the  aasigiiee  nay, 
under  this  section,  obuin  an  order  vesting  the  legal  estate.  The  relief  giveo 
by  this  section  is  not  confined  to  the  case  of  a  reconveyance  to  die  mort- 
gagor.   {Ri  Qidnlan,  9  Ir.  Chanc  Rep.,  N.  S.  306.) 

Power  to  appoint  30.  lu  cvcry  case  where  the  Lord  Chancellor,  intrusted  as 
yiT^eauda^'  aforesaid, or  the  Court  of  Chancery,  shall,  under  the  provisioas 
of  this  act,  be  enabled  to  make  an  order  having  the  effisct  of  a 
conveyance  or  assignment  of  any  lands,  or  having  the  efiect  of 
a  release  or  disposition  of  tlie  contingent  right  of  any  person  or 
persons,  bom  or  unborn,  it  shall  also  be  lawful  for  the  Lord 
Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chanooy,  as 
the  case  may  be,  should  it  be  deemed  more  convenient,  to  make 
an  order  appointing  a  person  to  convey  or  assign  sudi  lands,  or 
release  or  aispose  of  such  contingent  right;  and  the  oonveyaoee 
or  assignment,  or  release  or  disposition,  of  the  person  so  ap> 
pointed,  shall,  when  in  conformity  with  the  terms  of  the  order 
oy  which  he  is  appointed,  have  the  same  eSed  m  conveying  or 
assigning  the  lands,  or  releasing  or  disposing  of  the  contiimit 
ri^ht,  as  an  order  of  the  Lonl  Chancellor,  intrusted  as  ame- 
said,  or  the  Court  of  Chancery,  would  in  the  particular  case 
have  had  under  the  provisions  of  this  act;  ana  in  every  case 
where  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court 
of  Chancery,  shall,  under  the  provisions  of  this  act,  be  enabled 
to  make  an  order  vesting  in  any  person  or  persons  the  right  to 
transfer  any  stock  transferable  m  the  booKs  of  the  Governor 
and  Company  of  the  Bank  of  England,  or  of  any  oth^  com- 

Ctny  or  society  establbbed  or  to  be  established,  it  shall  also  be 
wful  for  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  the 

Digitized  by  LjOOQIC 


The  Tru$tee  Act,  1850.  643 

Court  of  Chancery,  if  it  be  deemed  more  coDvenient,  to  make    IS  ^  14  Viet. 
an  order  directing  the  secretary,  deputy  secretary  or  accountant-     g«  60,  *.  20. 

feneral  for  the  time  being  of  tue  Grovemor  and  Company  of  the 
^ank  of  England,  or  any  officer  of  such  other  company  or  so- 
ciety, at  once  to  transfer  or  join  in  transferring  the  stock  to  the 
person  or  persons  to  be  named  in  the  order ;  and  this  act  shall 
DC  a  full  and  complete  indemnity  and  discharge  to  the  Governor 
and  Company  of  the  Bank  of  England,  and  all  other  companies 
or  societies  and  their  officers  and  servants,  for  all  acts  done  or 
permitted  to  be  done  pursuant  thereto. 

21.  As  to  any  lands  situated  within  the  duchy  of  Lancashire  At  to  kndt  in 
or  the  counties  palatine  of  Lancaster  or  Durham,  it  shall  be  diJSJS!'*" 
lawful  for  the  Court  of  the  Duchy  Chamber  of  Lancaster,  the 
Court  of  Chancery  in  the  county  palatine  of  Lancaster,  or  the 
Court  of  Chancery  in  the  county  palatine  of  Durham,  to  make 
a  like  order  in  the  same  cases  as  to  any  lands  within  the  juris- 
diction of  the  same  courts  respectively  as  the  Court  of  Chancery 
has,  under  the  provisions  herembeibre  contained,  been  enabled  to 
make  concerning  any  lands ;  and  every  such  order  of  the  Court  of 
the  Duchy  Chamber  of  Lancaster,  the  Court  of  Chancery  in  the 
county  palatine  of  Lancaster,  or  the  Court  of  Chancery  in  the 
county  palatine  of  Durham,  shall,  as  to  such  lands,  have  tlie 
same  enect  as  an  order  of  the  Court  of  Chancery :  provided 
always,  that  no  person  who  is  anywhere  within  the  limits  of  the 
jurisdiction  of  the  High  Court  of  Chancery  shall  be  deemed  by 
such  local  courts  to  be  an  absent  trustee  or  mortgagee  within  the 
meaning  of  this  act. 


of 


22.  When  any  person  or  persons  shall  be  jointly  entitled  y*?^*^*^^ 
with  any  person  out  of  the  jurisdiction  of  the  Court  of  Chan-  juJudSJuon. 
eery  (^),  or  who  cannot  be  found,  or  concerning  whom  it  shall 
be  uncertain  whether  he  be  living  or  dead,  to  any  stock  or 
chose  in  action  upon  any  trust,  it  shall  be  lawful  for  the  said 
court  to  make  an  order  vesting  the  right  to  transfer  such  stock, 
or  to  receive  the  dividends  or  income  thereof,  or  to  sue  for  or 
recover  such  chose  in  action,  or  any  interest  in  respect  thereof, 
either  in  such  person  or  persons  so  jointly  entitled  as  aforesaid, 
or  in  such  last-mentioned  person  or  persons  together  with  any 
person  or  persons  the  said  court  may  appoint ;  and  when  any 
sole  trustee  of  any  stock  or  chose  in  action  shall  be  out  of  the 
jurisdiction  of  the  sdd  court,  or  cannot  be  found,  or  it  shall  be 
uncertain  whether  he  be  living  or  dead,  it  shall  be  lawful  for  the 
said  court  to  make  an  order  vesting  the  right  to  transfer  such 
stock,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue 
for  and  recover  such  chose  in  action,  or  any  interest  in  respect 
thereof,  in  any  person  or  persons  the  said  court  may  appoint  (A). 

(g)  See  Re  Ormerod,  3  De  G.  &  J.  249 ;  ante,  p.  636. 

(h)  On  a  petition  under  the  22nd  and  2Srd  sections  of  this  act  for  the 
appointment  of  a  new  trustee  in  the  place  of  a  trustee,  who  was  stated  to  be 
residing  in  Jamaica  out  of  the  jurisdiction  of  the  Court  of  Chancery,  V.  C. 
Kindereky  was  of  opinion,  **  that  he  was  not  authorized  under  this  act  to 
remove  a  trustee  merely  because  he  is  out  of  the  jurisdiction ;  it  might  be 
that  he  was  absent  only  for  a  limited  time.  The  words  of  the  act  are  certainly 
very  general ;  but  it  never  could  have  been  the  intention  of  the  legislature 
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IS  <!•  14  Flct,    ^^^  ^  truitee  should  be  removed  without  some  further  remton  than  bis  bcinf 
c.  60  $.  22.  '    o"^  ^^  ^^^  jurisdiction,  there  being  no  evidence  to  show  that  he  does  not 

• ! U !_-  intend  to  return  to  this  country.'*   {In  re  Mais,  21  Law  J.,  Ch.  875 ;  16  Jur. 

6C8.) 

The  husband  of  an  executrix  out  of  the  jurisdiction  was  held  to  be  a 
trustee  within  this  section.  {Eg  parte  Bradshaw,  2  De  G^  M.  &  G.  900; 
Law  J.,  Chanc.  180.) 

This  section  authorizes  an  order  vesting  a  right  to  receive  future  as  well 
as  past  dividends.  {Re  PeyUm,  25  Beav.  S17;  2  De  G.  &  J.  290. J  Bank 
stock  was  standing  in  the  names  of  four  trustees,  one  of  whom  was  abroad 
and  inaccessible.  There  being  some  inconvenience  in  removing  him.  the 
court,  under  this  section,  vested  the  right  to  receive  the  past  and  fotnre 
dividends  in  the  three  other  trustees  during  their  joint  lives^  (76.)  Where  new 
trustees  of  stock,  forming  part  of  a  larger  integral  sum,  had  bepo  appointed 
under  this  statute,  in  the  room  of  a  person  of  unsound  mind,  though  not 
so  found  by  inquisition,  in  whose  name  the  stock  had  stood*  and  a  portioQ 
only  of  the  stock  belonged  to  the  trust,  and  there  was  an  arrear  of  dividends, 
an  order  was  made  enabling  the  new  trustees  to  receive  the  dividends  on 
the  whole,  and  to  retain  such  part  as  was  due  in  respect  of  the  trust  food. 
{Re  Stewart,  8  W.  R.  425.) 

The  wife  of  a  lunatic  was  the  sole  surviving  trustee  of  a  sum  of  stock.  An 
ordeV  was  made  appointing  new  trustees  in  Sit  place  of  the  married  woman 
and  the  deceased  trustees,  and  vesting  in  the  new  trustees  the  right  to  txaosfo 
the  stock.    {Re  Wood,  3  De  G.,  F.  &  J.  125.) 

It  is  said  that  the  term  "  sole  trustee  "  has  a  clear  and  definite  meaning, 
and  that  it  means  a  person  originally  a  sole  trustee  or  one  who  has  become 
sole  trustee  by  surviving.  A.  and  B.'being  trustees,  the  Master  found  that  it 
was  uncertain  whether  A.  was  living  or  dead,  but  B.  was  living;  afterwards 
B.  died.  It  was  held,  that  A.  was  sole  trustee  within  the  act,  and  the  22nd 
section  of  the  act  did  not  apply.    {Re  RandaWe  Will,  1  Drew.  401.) 

A  debtor  resident  in  India  pledged  shares  held  by  him  in  a  joint-stock 
banking  company  in  England  with  a  creditor  in  England,  with  an  authority 
by  letter  to  sell,  which  was  communicated  to  and  recognized  by  the  banking 
company.  The  creditor,  in  exercise  of  the  authority,  sold  the  shares  to  a 
purchaser.  Upon  the  petition  of  the  purchaser,  it  was  held,  that  the  shares 
were  **  stock,*'  and  that  the  debtor  in  India,  being  a  constructive  trustee,  was 
a  trustee  for  the  purchaser  within  this  act,  and  the  court  made  an  order 
directing  a  specined  person  to  transfer  the  shares  to  the  petitioner.  {Re 
Angelo,  5  De  G.  &  S.  278;  16  Jur.  831.)  Under  die  1  Will.  4,  c  60,  ^ 
court  was  prohibited  from  making  any  order  upon  such  a  petition  until  the 
rights  of  the  petitioner  had  been  ascertained  by  suit,  but  this  act  oontaios 
no  such  prohibition.    {lb,) 

When  trustee  of  23.  Where  any  sole  trustee  of  any  stock  or  chose  in  action 
tranlEfer.'^****^  ^^^^  neglect  or  refuse  to  transfer  such  stock,  or  to  receive  the 
dividenos  or  income  thereof,  or  to  sue  for  or  recover  such  chose 
in  action,  or  any  interest  in  respect  thereof,  according  to  the 
direction  of  the  person  absolutely  entitled  thereto,  for  the  space 
of  twenty-eight  days  next  afWr  a  request  in  writing  for  that 
purpose  shall  have  been  made  to  him  by  the  person  absolutely 
entitled  thereto,  it  shall  be  lawful  for  the  Court  of  Chancery  to 
make  an  order  vesting  the  sole  right  to  transfer  such  stock,  ot 
to  receive  the  dividends  or  income  thereof,  or  to  sue  for  and  re- 
cover such  chose  in  action,  or  any  interest  in  respect  thereof,  in 
such  person  or  persons  as  the  said  court  may  appoint  (t ). 

(i)  The  person  entitled  for  life  to  the  dividends  of  stock  held  in  trost 
requested  in  writing  two  executors  of  a  sole  deceased  trustee,  in  whose  name 
the  trust  stock  was  sunding  in  the  bank  books,  to  receive  the  dividends,  snd 
they  made  default  for  twenty-eight  day  in  doing  so.  Upon  the  petition  of 
the  person  entitled  for  life  to  the  dividends,  uie  court  declared,  that  the 
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fight  to  receive  the  dividends  which  accrued  due  prior  to  such  request  was     \Z  Sf  \^  Vict. 
Tested  in  the  petitioner,  but  it  was  held,  that  the  court  had  no  authority  to       c.  60,  *.  23. 

make  any  order  as  to  any  dividends  accrued  or  to  accrue  subsequent  to  the 

date  of  the  request.  {In  re  Hartnall,  5  De  G.  &  S.  Ill ;  16  Jur.  33 ;  21  Law 
J.,  Chanc.  384.) 

The  surviving  trustee  of  a  sum  of  stock  neglected  for  twenty-eight  days 
after  a  request  in  writing  had  been  made  to  him  by  persons  who  bad  been 
duly  appointed  new  trustees  to  transfer  the  stock  to  them.  The  court  held, 
that  they  were  persons  absolutely  entitled  to  the  stock  within  the  meaning 
of  this  act,  and  ordered  the  stock  to  be  transferred  to  them.  {Ex  parte  Rut^ 
sell,  1  Sim.  N.  S.  404.) 

One  of  several  trustees  of  stock  is  not  a  person  absolutely  entitled  within 
the  meaning  of  the  23rd  and  24th  sections  of  this  act,  nor  is  a  ceUui  que  trust 
who  has  only  a  life  interest  in  the  dividends,  at  least  where  the  application 
is  to  transfer  the  stock.  {Mackenzie  v.  Mackenziey  16  Jur.  723.)  In  conse- 
quence of  the  difficulties  which  arose  under  this  section,  further  provision  is 
made  by  the  15  &  16  Vict  c.  65,  ss.  4,  5.    See  post. 

24.  Where  any  one  of  the  trustees  of  any  stock  or  chose  in  ^'^•^  ®"«  ^^ 
action  shall  neglect  or  refuse  to  transfer  such  stock,  or  to  receive  ^^tock^^r!^ 
the  dividends  or  income  thereof,  or  to  sue  for  or  recover  such  JlS?"''^/' 
chose  in  action  according  to  the  directions  of  the  person  ahso-  over  di^endsf 
lutely  entitled  thereto,  for  the  space  of  twentv-eignt  days  next 

after  a  requ«8t  in  writing  for  that  purpose  shall  have  been  made 
to  him  or  her  by  such  person,  it  shall  be  lawful  for  the  Court  of 
Chancery  to  make  an  order  vesting  the  right  to  transfer  such 
stock,  or  to  receive  the  dividends  or  income  thereof,  or  to  sue 
for  and  recover  such  chose  in  action,  in  the  other  trustee  or 
trustees  of  the  said  stock  or  chose  in  action,  or  in  any  person  or 
persons  whom  the  said  court  may  appoint  jointly  with  such 
other  trustee  or  trustees  (h), 

{k)  A  trustee  having  refused  to  transfer  certain  shares  to  new  trustees 
dul^  appointed,  a  notice  was  served  upon  him  under  this  section,  and  on  a 
petition  being  afterwards  presented,  which  was  not  served  on  the  recusant 
trusted  the  court  made  a  vesting  order.  {Re  Baxter*s  Will,  2  Sm.  &  O. 
App.  V.) 

25.  When  any  stock  shall  be  standing  in  the  sole  name  of  a  when  stock  u 
dec€«Lsed  person,  and  his  or  her  personal  representative  shall  be  J2me*of  iVe^* 
out  of  the  jurisdiction  of  the  Court  of  Chancery,  or  cannot  be  otued  perwn. 
found,  or  it  shall  be  uncertain  whether  such  personal  represen- 
tative be  living  or  dead,  or  such  personal  representative  shall 

neglect  or  refuse  to  transfer  such  stock,  or  receive  the  dividends 
or  mcome  thereof,  according  to  the  direction  of  the  person  abso- 
lutely entitled  thereto,  for  the  space  of  twenty-eight  days  next 
after  a.request  in  writing  for  that  purpose  shall  have  been  made 
to  him  by  the  person  entitled  as  aforesaid,  it  shall  be  lawful  for 
the  Court  of  Chancery  to  make  an  order  vesting  the  right  to 
transfer  such  stock,  or  to  receive  the  dividends  or  income  thereof, 
in  any  person  or  persons  whom  the  said  court  may  appoint. 

26.  Where  any  order  shall  have  been  made  under  any  of  the  Eifectofanorde 
provisions  of  this  act  vesting  the  right  to  any  stock  in  any  person  right"©  uwwS* 
or  persons  appointed  by  the  Lord  Chancellor,  intrusted  as  afore-  »to«k' 

said,  or  the  Court  of  Chancery,  such  legal  right  shall  vest  ac- 
cordingly, and  thereupon  the  person  or  persons  so  appointed 
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1'  f  14  ^'f<*  are  hereby  aathorized  and  empowered  to  execute  all  deeds  and 
c.60,a.2S.  powers  of  attorney,  and  to  perform  all  acts  relating  to  the 
transfer  of  such  stock  into  his  or  their  own  name  or  names  or 
otherwise,  or  relating  to  the  receipt  of  the  diridends  thereof,  to 
the  extent  and  in  conformity  with  the  terms  of  snch  order;  and 
the  Bank  of  England,  and  all  companies  and  associations  what- 
ever, and  all  persons,  shall  be  equally  bound  and  compellable 
to  comply  with  the  requisitions  of  such  person  or  pereons  so 
appointed  as  aforesaid,  to  the  extent  and  in  conform]^  with  the 
terms  of  such  order  as  the  said  Bank  of  England,  or  such  com- 
panies, associations  or  persons,  would  have  been  bound  and 
compellable  to  compl^r  with  the  requisitions  of  the  person  in 
whose  place  such  appointment  shall  nave  been  made,  and  shall 
be  equally  indemnified  in  complying  with  the  requisition  of 
such  person  or  persons  so  appomted  as  they  would  have  been 
indemnified  in  complying  witn  the  requisition  of  the  person  in 
whose  place  such  appointment  shall  have  been  made;  and  after 
notice  m  writing  or  any  such  order  of  the  Lord  Chancellor,  in- 
trusted as  aforesaid,  or  of  the  Court  of  Chancery,  concerning 
any  stock,  shall  have  been  given,  it  shall  not  be  lawful  for  the 
Bank  of  England,  or  any  company  or  associakion  whatever,  or 
an^  person  having  received  such  notice,  to  act  upon  the  requi- 
sition of  the  person  in  whose  place  an  appointment  shall  have 
been  made  in  any  matter  whatever  relating  to  the  transfer  of  such 
stock,  or  the  payment  of  the  dividends  or  produce  thereof  (/). 

(0  See  sect.  Z5,  pat,  Rt  SmpWt  Settlemint,  4  De  G.  &  S.  499;  15  ft  16 
Vict  c  66,  8.  6. 

Erect  of  an  27.  Where  any  order  shall  have  been  made  under  the  pro- 

Jljjfrijhttaa  Tisions  of  this  act,  either  by  the  Lord  Chancellor,  intrustea  as 
choM  in  action,  aforesaid,  or  by  the  Court  of  Chancery,  vesting  the  legal  right 
to  sue  for  or  recover  any  chose  in  action  or  any  intereet<nn  re- 
spect thereof  in  any  person  or  persons,  such  le^  right  shall 
vest  accordingly,  and  thereupon  it  shall  be  lawfuffor  the  person 
or  persons  so  appointed  to  carry  on,  commence  and  prosecute, 
in  his  or  their  own  name  or  names,  any  action,  suit  or  other 
proceeding  at  law  or  in  equity  for  the  recovery  of  such  chose  in 
action,  in  the  same  manner  in  all  respects  as  the  person  in  whose 
place  an  appointment  shall  have  been  made  oouia  have  sued  for 
or  recoverea  such  chose  in  action. 
EiTeotof  an  order  28.  Whensoever,  under  any  of  the  provisions  of  this  act,  an 
ra*nd?,*or  appoint-  Order  shall  be  made,  either  by  the  Lord  Chancellor,  intrusted  ss 
log  any  person  u)  aforesaid,  or  the  Court  of  Cfhancery,  vestincr  any  copyhold  or 
customary  lands  m  any  person  or  persons,  and  such  order  shall 
be  made  with  the  consent  of  the  lord  or  lady  of  the  manor 
whereof  such  lands  are  holden,  then  the  lauds  shall,  withoat 
any  surrender  or  admittance  in  respect  thereof,  vest  accord- 
ingly ;  and  whenever,  under  any  of  the  provisions  of  this  act 
an  order  shall  be  made  either  by  the  Lord  Chancellor,  intrusted 
as  aforesaid,  or  the  Court  of  Chancery,  appointing  any  person 
or  persons  to  convey  or  assign  any  copyhold  or  customair 
lands,  it  shall  be  lawful  for  such  person  or  persons  to  do  all 


convey  copyhold 
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acts  and  execute  all  instruments  for  the  parpose  of  completing    IS  ^  14  Vict. 

the  assurance  of  such  lands ;  and  all  such  acts  and  instruments     g-  60,  t.  28. 

so  done  and  executed  shall  have  the  same  effect,  and  every  lord 

and  lady  of  the  manor,  and  every  other  person,  shall,  subject 

to  the  customs  of  the  manor  and  the  usual  payments,  be  equally 

bound  and  compellable  to  make  admittance  to  such  lands,  and 

to  do  all  other  acts,  for  the  purpose  of  completing  the  assurance 

thereof,  as  if  the  persons  in  whose  place  an  appointment  shall 

have  been  made,  being  free  from  any  disability,  had  duly  done 

and  executed  such  acts  and  instruments  (m). 

(m)  It  is  not  necessary  for  the  lord  of  a  manor  to  appear  in  court  to 
consent  to  a  vesting  order  under  this  act,  a  verified  certificate  of  bis  consent 
being  sufficient.  {Ayles  v.  Cox,  17  Beav.  684.  See  Re  FUtcroft,  1  Jur., 
N.  S.  418.) 

Where  copyholds  of  inheritance  had  been  sold  by  order  of  the  court  in  a 
suit  by  an  equiuble  mortgagee  against  the  infant  customary  heir  who  had 
not  been  admitted  and  the  personal  representative  of  the  deceased  mort- 
gagor, the  consent  of  the  lord  of  the  manor  evidenced  either  by  his  ap- 
pearing and  consenting  or  by  a  verified  certificate  of  his  consent  is  a  neces- 
sary preliminary  to  the  drawing  up  of  a  vesting  order  under  this  act  made 
upon  the  petition  of  the  purchaser,  the  infant  heir  and  the  personal  repre- 
senutive  of  the  mortgagor.  (Cooper  v.  Jones,  2  Jur.,  N.  S.  59;  25  L.  J., 
Ch.  240.) 

29.  When  a  decree  shall  have  been  made  by  any  court  of  when  a  decree  u 
equity  directing  the  sale  of  any  lands  for  the  payment  of  the  JJIu/utetoV 
debts  of  a  deceased  person,  every  person  seised  or  possessed  of  payment  of  debts, 
such  lands,  or  entitled  to  a  contingent  right  therein,  as  heir,  or 
under  the  will  of  such  deceased  debtor,  shall  be  deemed  to  be 
so  seised  or  possessed  or  entitled,  as  the  case  may  be,  upon  a  trust 
within  the  meaning  of  this  act ;  and  the  Court  of  Cbaucery  is 
hereby  empowered  to  make  an  order  wholly  discharging  the  con- 
tingent right,  under  the  will  of  such  deceased  debtor,  of  any 
unborn  person. 

80.  Where  any  decree  shall  be  made  by  any  court  of  equity  court  to  declare 
for  the  specific  performance  of  a  contract  concerning  any  lands,  J^JJS^ngJ£ 
or  for  the  partition  (n)  or  exchange  of  any  lands,  or  generally  compriaed  in  any 
when  any  decree  shall  be  made  for  the  conveyance  or  assign-  J{fi*i,IiSJL!u'of 
ment  of  any  lands,  either  in  cases  arising  out  of  the  doctrine  of  persons  unbom. 
election  or  otherwise,  it  shall  be  lawful  for  the  said  court  to  de- 
clare, that  any  of  the  parties  to  the  said  suit  wherein  such  decree 
is  made  are  trustees  of  such  lands  or  any  part  thereof,  within 
the  meaning  of  this  act,  or  to  declare  concerning  the  interests  of 
unbom  persons  who  might  claim  under  any  party  to  the  said 
suit,  or  under  the  will  or  voluntary  settlement  of  any  person 
deceased,  who  was  during  his  lifetime  a  party  to  the  contract  or 
transactions  concerning  which  such  decree  is  made,  that  such 
interests  of  unbom  persons  are  the  interests  of  persons  who, 
upon  coming  into  existence,  would  be  trustees  within  the  mean- 
ing of  this  act,  and  thereupon  it  shall  be  lawful  for  the  said 
Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of  Chan- 
cery, as  the  case  may  be,  to  make  such  order  or  orders  as  to  the 
estates,  rights  and  interests  of  such  persons,  born  or  unbom,  as 
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18  f  14  Viet   the  said  ooart  or  the  said  Lord  Chaocellor  might  under  the 
e.60,9.Z0.    provisions  of  this  act  make  concerning  the  estates,  rights  and 
mterests  of  trustees  bom  or  unborn  (o). 

(«)  lo  a  partition  luit,  instead  of  giving  an  infimt  entitled  to  a  share  a 
day  to  show  cause,  the  court  may  declare  him  to  be  a  trustee  of  such  parts  of 
the  property  as  are  allotted  to  other  parties.  (Bowra  v.  fFright,  4  De  G.  & 
8m.  265.) 

Where  in  a  suit  for  partition  of  lands,  to  which  a  lunatic  was  entitled  to  as 
undivided  share,  a  partition  had  been  made  and  the  lunatic  had  been  de- 
clared a  trustee  within  this  act :  it  was  held,  on  a  petition  by  the  owner  of 
the  other  undivided  moiety,  that  the  court  had  jurisdiction  to  cany  out  the 
petition  by  a  vesting  order  under  this  act,  notwithsunding  the  doubt  (Jl« 
BUomar,  2  De  G.  &  J.  88)  attributed  to  the  court  {Re  Molyteux^  10  W. 
K.512,) 

Where  the  shares  of  the  parties  to  a  partition  suit  were  veiy  minute 
and  complicated,  the  court  declared  each  of  the  parties  trustees  as  to  the 
shares  allotted  to  the  other  of  them  and  vested  the  whole  in  a  single  trustee 
with  directions  to  convey  to  each  of  the  parties  their  allotted  Aares. 
(Shepherd  v.  Churehiilt  26  Beav.  21.  See  form  of  order,  /&.,  p.  23 ;  and  Orgtr 
T.  Sparke,  9  W.  R.  180.) 

(o)  The  infant  heir  of  a  person  who  has  died  intestate  leaving  real  estate, 
which  he  had  in  his  lifetime  contracted  to  sell,  is  not  a  constructive  trustee 
for  the  purchaser  within  this  act,  unless  he  has  been  declared  to  be  so  by  a 
decree  of  the  court  Wood,  V.  C.,  referred  to  this  section,  and  to  the  6nt 
section  of  the  amending  act  (16  &  16  Vict  c.  5$),  as  showing  that  in  cases 
of  real  estate  the  constructive  trust  must  first  have  been  declared  by  a  decree 
of  the  court,  and  said  that  the  reason  of  that  was,  that  there  might  >l«f7* 
be  a  question  whether  the  contract  could  be  enforced  by  a  suit  for  spednc 
performance,  and  it  would  be  extremely  inconvenient  to  declare  the  vendor 
to  be  a  trustee  upon  a  petition  on  which  that  point  could  not  be  decided. 
His  Honor  referred  to  a  case  of  Re  Probert  (22  Law  J.,  Ch.  948),  in  which, 
after  he  had  declined  to  make  an  order,  the  Lords  Justices  also  held,  that  a 
lessee  who  had  mortgaged  by  way  of  underlease  and  covenanted  to  stand 
possessed  of  the  reversion  of  his  lease  in  trust  for  the  mortgagee  and  his 
assigns,  was  not  such  a  trustee  for  an  assign  of  the  mortgagee  to  whom  he 
had  sold  the  underlease  by  virtue  of  a  power  of  sale  in  Uie  mortgage  deed. 
(Be  Carpenter,  1  Kay,  420.) 

Where  copyholds  devised  to  an  infant  for  life,  remainder  to  his  first  and 
other  sons  in  tail,  were  decreed  to  be  sold  to  pay  the  debts  of  the  testator, 
and  an  order  was  made  in  the  cause,  pursuant  to  the  1  Will.  4,  c  47,  that 
the  guardian  of  the  infant  should  surrender  them  to  the  purchaser:  it  was 
held,  that  the  purchaser  was  entitled  to  require  that  an  order  should  be 
made  discharging  the  contingent  rights  of  the  unborn  issue  of  the  infont 
under  this  section.    (  H^ood  v.  Beetlettone,  1  Kay  &  J.  218.) 

A  testator  devised  his  freehold  estates  to  his  granddaughter  for  life,  with 
remainder  to  all  her  children  as  tenants  in  common  in  fee,  on  their  attainii^ 
twenty-one.  In  a  Auit  for  the  administration  of  the  testator's  real  and  per- 
sonal estates  certain  parts  of  the  real  estate  had  been  contracted  to  be  sold 
hy  order  of  the  court  to  provide  a  fund  for  payment  of  costs.  The  only  two 
infant  children  of  the  granddaughter  were  parties  to  the  suit  On  their 
petition  in  the  cause  and  under  the  Trustee  Act,  1850,  praying  a  decla- 
ration that  the  petitioners  and  the  unborn  children  of  the  granddmughter 
would  on  attaining  twenty-one  be  trustees  of  the  estates  devised  to  the 
children  of  the  granddaughter  for  the  purpose  of  the  decree,  and  that  ^eir 
respective  rights  might  be  vested  in  the  respective  purchasers,  or  that  some 

Serson  might  be  ordered  to  convey  for  them  :  it  was  held,  that  the  29th  and 
0th  sections  of  this  act  did  not  apply,  and  that  the  infants  were  not  con- 
structive trustees ;  and  the  court  refused  to  make  any  order.  ( WesUm  v. 
Fyler,  6  De  G.  &  S.  608 ;  16  J  ur.  1010.)  Tliis  case  was  decided  before  the 
15  &  16  Vict  c.  55,  the  first  section  of  which  appears  to  have  removed  the 
difficulty.    ( Wake  v.  Wake,  17  Jur.  b^.) 
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On  making  an  order  of  foreclosure  absolute,  the  court  refused  to  add  a     18  4*  14  VicU 
declaration  under  this  act,  that  the  mortgagor  being  out  of  the  jurisdiction      c.  60,  «.  30. 

is  a  trustee,  in  order  to  found  upon  it  a  subsequent  application  for  a  vesting 

order.  Such  a  declaration  can  be  obtained  only  on  a  separate  application. 
{.Smith  V.  Bouchier,  1  Sm.  &  G.  72;  16  Jur.  1164.) 

31.  It  shall  be  lawfal  for  the  Lord  Chancellor,  intrusted  as  Power  to  make 
aforesaid,  or  the  Court  of  Chancery,  to  make  declarations  and  Slyright*to**^ 
give  directions  concerning  the  manner  in  which  the  right  to  any  transfer  stock  to 
stock  or  chose  in  action  vested  under  the  provisions  of  this  act  ^  «»«'«*•«<*• 
shall  be  exercised;   and  thereupon  the  person  or  persons  in 

whom  such  right  shall  be  vested  shall  be  compellable  to  obey 
such  directions  and  declarations  by  the  same  process  as  that  by 
which  other  orders  under  this  act  are  enforced. 

32.  Whenever  it  shall  be  expedient  to  appoint  a  new  trustee  Power  to  court  to 
or  new  trustees,  and  it  shall  be  found  inexpedient,  difficult  or  ^^nting  new*^ 
impracticable  so  to  do  without  the  assistance  of  the  Court  of  truitee»(o). 
Chancery,  it  shall  be  lawful  for  the  said  Court  of  Chancery  to  XHi/iVAU>£U^^^^ 
make  an  order  appointing  a  new  trustee  or  new  trustees  either        n  ^  £^ 

in  substitution  for  or  in  addition  to  any  existing  trustee  or  ff  '  l 

trustees  (jp).  t^wuA^^M^ 

(o)  See  24  &  25  Vict.  c.  146,  s.  27,  post,  for  further  provisionii  as  to  the         StC  •  342. 
appointment  of  new  trustees.  — ' • 

Ip)  The  court  has  not  jurisdiction  under  this  act  to  take  away  the  power 
of  appointing  new  trustees  from  the  donee  of  the  power,  where  the  donee  is 
capable  of  exercising  and  willing  to  exercise  the  power,  although  such 
donee  may  have  disclosed  an  intention  or  desire  to  exercise  his  power  cor- 
ruptly. Sir  O.  /.  Turner,  after  referring  to  the  S2nd,  17th  and  24th  sections 
of  this  act,  observed :  **  It  is  clear  from  the  introduction  of  these  provisions, 
that  it  was  not  the  intention  of  the  legislature  to  take  estates  out  of  trustees 
without  tlie  observance  of  every  necessary  and  proper  precaution ;  and  I 
think  it  is  a  reasonable  inference  that  it  was  not  intended  to  take  awa^  a 
legal  power  vested  in  a  party  without  a  similar  degree  of  precaution  being 
observed.  I  am  of  opinion  that  it  is  not  competent  to  the  court  under  the 
provisions  of  this  statute  to  take  away  the  legal  power  vested  in  Hodson, 
nowever  corruptly  he  may  have  intended  to  exercise  it.  That  in  effect  dis- 
poses of  the  case,  for  if  1  have  not  power  to  appoint  a  trustee  in  the  place 
of  Lee,  I  clearly  cannot  have  power  to  appoint  one  in  the  place  of  Lister  if 
I  remove  him.  Independently,  however,  of  the  power  which  remains  in 
Uodson,  I  think  that  this  statute  was  not  intended  to  give  the  court  juris- 
diction  to  remove  a  trustee,  where  he  states  that  he  is  desirous  of  continuing 
in  the  trust.  The  act  empowers  the  court  whenever  it  is  expedient  to 
appoint  new  trustees,  but  that  provision  is,  I  think,  confined  to  the  appoint- 
ment and  does  not  extend  to  the  discharge  of  a  trustee  who  is  willing  to 
remain."    {Re  Hodson' t  Settlement,  9  Hare,  118,  121.) 

The  Trustee  Act  does  not  give  the  court  jurisdiction  to  displace  a  trustee 
who  is  desirous  of  continuing  in  the  trust.  The  trustee  cannot,  under  the 
summary  jurisdiction  of  the  court  over  solicitors,  be  removed  from  the  trust 
for  acts  done  by  him  not  in  the  character  of  solicitor,  or  in  any  relation 
immediately  arising  out  of  that  characteri  but  in  the  character  of  trustee. 
iJU  Blanchard,  3  De  G.,  F.  &  J.  131.) 

The  mere  fact  of  there  being  a  dissension  between  one  of  several  cestuis 
4fve  trust  and  the  trustee  is  not  a  sufficient  ground  for  removing  the  trustee 
from  the  trust.  {Forster  v.  Davies,  8  Jur.,  N.  S.  66  j  31  L.  J.,  Ch.  276 ;  10 
W.  R.  180.) 

Two  trustees  of  real  estate  named  in  a  will  disclaimed.  On  a  petition  by 
a  person  entitled  to  a  pecuniary  legacy  charged  on  the  estates  to  appoint 
two  persons  named  in  the  petition  as  trustees  in  their  place,  it  was  suggested 
that  this  section  of  the  act  authorized  the  court  to  appoint  trustees  in  sub- 
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18  4"  14  VkL    stitution  for  or  in  addition  to  existing  trustees  only,  and  that  the  beir  of  tbe 
c.  60,  «.  32.      testator  had  become  the  existing  trustee :  it  was  held,  that  the  distinciioii 

— was  too  narrow,  and  the  court,  upon  affidavits  of  the  fitness  of  the  proposed 

trustees,  appointed  them  in  substitution  for  the  trustees  who  baa  dis- 
claimed. (Re  Tyler's  Trust,  6  De  G.  &  S.  56;  5  Jur.  1120;  21  L.  J.,  Ch. 
16.) 

Two  trustees  of  real  estate  were  appointed  by  the  court  in  the  place  of 
one  on  a  petition  under  this  act,  and  the  property  being  small,  without  a 
reference,  on  an  affidavit  of  the  fitness  of  the  two  persons  proposed  as 
trustees ;  {Ex  parte  Tunstall,  4  De  G.  &  S.  421 ;)  Viee-CbanceUor  Ktrndert- 
leif  observing,  **  That  trust  property  ought,  if  possible,  to  be  prevented 
from  coming  into  tbe  hands  of  a  sole  trustee."  (8ee  Be  tFeieh^  Z  My.  ft 
Cr.  292  ;  Birch  v.  Cropper,  2  De  G.  &  S.  265  ;  Plentjf  ▼.  fFeet,  16  Beav. 
356  ;  EllUon's  Trust,  2  Jur^  N.  S.  62 ;  Porter's  Trust,  lb,  349.) 

On  petition  for  the  appointment  of  new  trustees  under  this  act,  it  was 
asked  that  the  parties  named  in  the  petition  might  be  appointed  trustees 
without  a  reference  to  the  master.  Upon  an  affidavit  of  their  fitness,  tbe 
order  was  made,  but  tbe  court  required  the  written  consent  of  tbe  par. 
ties  proposed  to  be  appointed  trustees.  (Be  Battersbjf's  Trusi,  16  Jur. 
900.) 

A  petition  by  a  tenant  for  life  for  a  vesting  order  to  vest  property  in  a 
new  trustee,  appointed  in  the  place  of  a  trustee  out  of  the  jurisdictioo, 
must  be  served  on  the  remainderman.  It  must  be  proved  by  affidavit 
(inter  alia),  that  the  event  has  occurred  in  which  the  power  could  be  exer- 
cised, and  that  the  proposed  trustee  is  a  fit  and  proper  person.  (In  re 
Maunard's  Settlement,  16  Jur.  1084.) 

On  a  petition  to  appoint  new  trustees  in  the  place  of  two  who  were  ad- 
vanced m  age  and  desirous  of  retiring,  both  the  old  trustees  and  all  the 
eestuis  que  trust  were  required  to  appear.    (Be  Sloper,  18  Beav.  596.) 

In  a  case  where  the  surviving  trustee  of  a  term  of  years  was  desid  intes- 
tate, and  no  administration  had  been  taken  out  to  his  estate,  the  court  de- 
clined to  appoint  a  new  trustee,  stating  that  this  section  only  enables  die 
^.  court  to  appoint  anew  trustee  or  trustees  •*  in  substitution  for  or  in  addition 

'^-^^  *^*  to  any  existing  trustee  or  trustees,**  and  that  the  vk^nU  *'if  any"  io  the 

34th  section  did  not  enlarge  this  section.    (Be  Hazeldiney  16  Jur.  853.) 
Jtfi  tc  Sm*^Mu)a^^'      A  testator,  in  1860,  after  specifically  devising  certain  lands,  &&,  not  io- 
T       tt^/ffc  2S1  eluding  in  such  devise  any  lands  or  hereditaments  vested  in  him  as  mort- 
****  > .  gagee  or  trustee,  gave  all  the  residue  of  his  real  and  personal  estate  unto 

/^^  all  his  nephews  and  nieces  as  tenants  in  common.     It  was  held,  on  petitioB 

^^^^^  V*    .        l>y  the  executors,  that  the  trust  and  mortgage  estates  did  not  pass  to  tbe 

y^MA^^H  f/V«*-yC»#^  unascertained  class,  but  to  the  heir  at  law  as  trustee;  and  the  court  di- 
'  ^  ^Q   ^JLOj  -       rected  the  same  to  be  vested  in  the  executors  upon  the  trusts  of  the  wilL 
^       ^  *  (Re  Finney's  Estate,  8  Jur.,  N.  S.  965.) 

A  settlement  contained  a  power  to  appoint  a  new  trustee  in  case  any 
trustee  should  become  incapable  of  acting.  A  trustee  became  of  unsound 
mind.  Upon  petition  under  this  act,  the  court  made  an  order  for  appoint- 
ing a  new  trustee  and  empowering  the  continuing  trustee  to  transfer  tbe 
trust  fund.     (Re  Cooper,  25  L.  J.,  Ch.  685.) 

New  trustees  had  been  appointed  under  a  power  of  trust  property,  com- 
prising freehold,  copyhold  and  leasehold  estates,  but  the  property  remained 
vested  in  the  representatives  of  a  former  trustee  who  had  died  abroad.  A 
petition  was  presented  for  a  vesting  order  under  sect.  15  of  this  act,  but  fin 
court  made  an  order,  under  sect.  82,  re>appointing  tbe  trustees  who  had  been 
already  appointed  under  the  power,  and  ordered  that  the  trust  estates  should 
vest  in  such  trustees  under  sect.  34.  (Re  Mundel,  6  Jur.,  N.S.  880;  8  W.R. 
683.) 

Where  the  trustees  of  a  will  are  dead,  and  there  is  a  question  as  to  tbe 
party  in  whom  the  legal  estate  is  vested,  the  court  will  appoint  new  ims- 
tees,  notwithstanding  that  a  receiver  has  been  appointed  in  the  suit^  and 
continue  the  receiver.    (Reeves  v.  Neville,  10  W.  R.  335.) 

New  trustees  of  a  charity  were  to  be  appointed  in  lieu  of  those  who  should 
depart  the  United  Kingdom  from  whatever  cause  or  motive,  or  under  what- 
soever circumstances;   and  every  such  trustee  so  departing  the  United 
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Kingdom  was  immediately,  upon  his  departure,  to  be  and  be  considered     IZ  ^  14  yict, 
to  be  discharged  from  the  trust  of  the  charity.    A  temporary  departure  from      c.  60,  *,  82* 

the  United  Kingdom  was  held  iusufficient  to  vacate  the  office  of  trustee.  -"- 

(Re  Moravian  Society,  4  Jur.,  N.  S.  708 ;  26  Bea¥.  101.    See  Re  Waited 
Seitiement,  9  Hare,  106.) 

Where  one  of  two  proposed  new  trustees  of  a  will  was  an  unmarried  lady 
of  independent  property,  and  not  exercising  any  calling,  the  court,  upon  a 
petition  for  the  appointment  of  new  trustees  under  this  act,  sanctioned  her 
appointmenL  {Re  CampbelPe  Truste,  10  W.  R.  640;  81  Beav.  176;  31  L.  J., 
Ch.  821;  8  Jur.,  N.S.I  199.) 

Where,  on  a  petition  for  the  appointment  of  new  trustees,  a  vesting  order 
as  to  leasehold  property  was  sought,  and  it  appeared  that  the  last  surviving 
trustee  had  never  acted,  and  there  was  no  legal  personal  representative  of 
such  trustee,  the  court  made  an  order  vesting  the  leaseholds  in  the  new 
trustees  at  the  parties'  own  risk,  at  the  same  time  expressing  an  opinion 
that  the  order  was  not  justified  by  the  terms  of  the  Trustee  Acts.  {Re 
Robinson*s  Will,  11  W.  R.  1035.) 

Where  estates  were  given  to  trustees  upon  trust  (after  a  trust  for  one  for 
life,  with  remainder  for  his  children)  to  convey  to  a  person  in  the  event  of 
the  death  of  the  tenant  for  life  without  issue,  the  court,  under  this  section, 
appointed  trustees  in  the  place  of  original  trustees  who  refused  to  act.  In 
this  case  the  legal  estate  was  vested  in  the  equitable  tenant  for  life,  which 
was  thought  objectionable,  and  therefore  a  clear  case  for  the  appointment 
of  new  trustees.    {Re  Sheppard,  32  L.  J.,  Ch.  23 ;  11  W.  R.  60.) 

An  order  was  made  under  the  Trustee  Act,  1850,  vesting  lands  in  a 
trustee  who  was  afterwards  found  to  be  an  alien.  Upon  petition  of  rehear- 
ing before  office  found,  the  original  order  was  discharged,  and  a  new  order 
was  made  vesting  the  lands  in  a  proper  person.  {Re  Oiraud,  9  Jur.,  N.  S. 
862.) 

83.  The  person  or  persoiis  who,  upon  the  making  of  such  The  new  trustees 
order  as  last  aforesaid,  shall  be  trustee  or  trustees^  shall  have  powenonmtteei 
all  the  same  rights  and  powa*  as  he  or  they  would  have  had  if  J^^^^jjjj^  ^•" 
appointed  by  decree  in  a  suit  duly  institutea.  ^'^ 

M.  It  shall  be  lawful  for  the  said  Court  of  Chancery,  upon  Power  to  court  to 
making  any  order  for  appointing  a  new  trustee  or  new  trustees,  nSrtroitei?. 
either  hy  the  same  or  by  any  subsequent  order,  to  direct  that 
any  lands  subject  to  the  trust  shall  vest  in  the  person  or  per- 
sons who  upon  the  appointment  shall  be  the  trustee  or  trustees 
for  such  estate  as  the  court  shall  direct;  and  such  order  shall 
have  the  same  effect  as  if  the  person  or  persons  who  before  such 
order  were  the  trustee  or  trustees  (if  any^  had  duly  executed 
all  proper  conveyances  and  assignments  oi  such  lands  for  such 
estate  (p). 

{p\  On  a  suit  to  appoint  new  trustees,  it  appeared  that  of  the  two  of  the 
remaining  trustees  of  a  marriage  settlement  one  had  gone  out  of  the  juris- 
diction  and  the  other  was  willing  to  act.  It  was  held,  that  an  order  would 
be  made  for  vesting  the  estate  in  the  new  trustees,  to  be  appointed  for  such 
estate  as  was  vested  in  the  continuing  and  absent  trustees.  Vice -Chancellor 
Kindertley  said,  **  The  question  was  whether  the  Trustee  Act,  or  that  part  of 
it  which  authorized  the  court  to  make  a  vesting  order,  was  applicable  to  the 
case  of  two  or  more  trustees,  one  of  whom  was  out  of  the  jurisdiction.  In 
Wane  Settlement  (9  Hare,  106),  and  Re  Plyer  (9  Hare,  220),  Sir  G.  /. 
Turner,  L.  J.,  then  yice-Chancellor,  declined  to  make  such  an  order.  His 
Honor  had  taken  pains  to  ascertain  what  was  the  practice,  and  he  found  that 
orders  of  this  kind  were  now  made  by  the  court,  the  Lords  Justices  them- 
selves concurring  in  that  view,  and  making  such  orders.  It  must  therefore 
be  understood  that  there  was  no  longer  any  doubt  upon  the  construction  of 
the  act  in  this  respect,  and  the  court  would,  without  any  hesitation,  make 
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]3  4"  14  ^^'-  vesting  orders  under  circumstances  such  as  in  the  present  case.  The  order 
e,  60,  «.  34.      therefore  would  be  to  vest  in  the  new  trustees  such  estate  as  was  vested  io 

" the  continuing  and  absent  trustees."     (Smith  v.  Smithy  S  Drew.  72.   See  ^ 

Marquis  (ff  Bute's  WiU,  1  Johns.  15  ;  5  Jur.,  N.  S.  «7.) 

The  court  has  authority  to  make  a  vesting  order  under  this  act,  tboii^ 
there  may  exist  a  person  capable  of  executing  a  conveyance  of  the  trust 
property  to  the  persons  appointed  trustees  by  the  court.  Vesting  ordcn 
nave  only  been  refused  where  the  facts  of  the  particular  case  rendered  it 
improper  to  make  such  an  order.  {Re  Manning's  Trusts,  1  Kay,  A  pp. 
xxviii.) 

By  this  section  the  appointment  of  new  trustees  must  necessarily  precede 
the  vesting  order :  where  the  object  of  appointing  a  new  trustee  was  to  get 
the  estate  out  of  a  lunatic  trustee,  the  court  thought  that  the  lunacy  of  the 
trustee  afforded  such  a  case  of  difficulty  as  to  warrant  the  court  in  appoint- 
ing a  new  trustee.    {Re  Dames,  3  Mac  &  G.  278.) 


Power  to  court 
to  vest  right  to 
•ue  at  law  in  aew 
trustees. 


85.  It  shall  be  lawful  for  the  said  Court  of  Chancery,  upon 
makiDff  any  order  for  appointing^  a  new  trustee  or  new  trustees, 
either  bv  the  same  or  by  any  subsequent  order,  to  vest  the  right 
to  call  fx>r  a  transfer  of  any  stock  subject  to  the  trust,  or  to  re- 
ceive the  dividends  or  income  thereof,  or  to  sue  for  or  recover 
any  chose  in  acUon,  subject  to  the  trust,  or  any  interest  in  re- 
spect thereof,  in  the  person  or  persons  who  upon  the  appoint- 
ment shall  be  the  trustee  or  trustees  {q), 

iq)  See  Re  Smyth's  Settlement,  4  De  G.  &  S.  499 ;  15  &  16  Vict.  c.  ^, 
8.  6,  post. 


Old  tmtteet  not 
to  be  discharged 
from  UabUity. 


Who  may  apply. 


86.  Any  such  appointment  by  the  court  of  new  trustees,  and 
any  such  conveyance,  assignment,  or  transfer  as  aforesaid,  shall 
operate  no  further  or  otherwise  as  a  discharge  to  any  former  or 
continuing  trustee  than  an  appointment  of  new  trustees  under 
any  power  for  that  purpose  contained  in  any  instrument  would 
have  done. 

37.  An  order,  under  any  of  the  hereinbefore  contained  pro- 
visions, for  the  appointment  of  a  new  trustee  or  trustees,  or  con- 
cerning any  lands,  stock  or  chose  in  action  subject  to  a  tm^ 
may  be  made  upon  the  application  of  any  person  beneficially 
interested  in  sucn  lands,  stock  or  chose  in  action,  whether  under 
disability  or  not,  or  upon  the  application  of  anv  person  duly 
appointed  as  a  trustee  thereof;  and  that  an  oraer  under  any 
of  the  provisions  hereinbefore  contained  concerning  any  lands, 
stock  or  chose  in  action  subject  to  a  mortgage,  may  be  made 
on  the  application  of  any  person  beneficially  mterested  in  the 
equity  of  redemption,  whether  under  disability  or  not,  or  of 
any  person  interested  in  tlie  monies  secured  by  such  mort^ 
gage(r). 

(r)  Persons  entitled  to  six  seventh  parts  of  a  trust  fund  applied  to  have  a 
new  trustee  of  the  fund  appointed :  it  was  held,  that  prima  jade  all  the  per* 
sons  beneficially  interested  must  be  before  the  court,  and  that  tlie  circum- 
stances might  render  such  an  application  impossible,  yet  no  such  iropossi* 
bility  being  suggested  in  this  case,  the  court  declined  to  make  the  order 
asked  without  service  on  the  person  entitled  to  the  remaining  one  seventh 
part.     {Re  Richard's  Trust,  5  De  G.  &  S.  686.) 

Where  an  objection  was  made  to  a  petition  presented  by  legatees,  who 
were  interested  in  the  purchase-money  of  an  estate,  which  had  been  paid» 
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the  objection  was  obviated  by  amendinci:  the  petition  and  making  the  pur-     \$  ^  l^  Vict, 
chasers  co-petitioners,  and  three  purchasers  were  allowed  to  join  in  one      c.  60,  t.  87. 
petition.     {Rowley  v.  AdamSf  14  Beav.  130.)  " 

After  a  decree  for  the  sale  of  an  intestate*s  copyhold  estate  in  lots,  but 
before  the  sale,  the  infant  heir  of  the  intestate  was  admitted  :  it  was  held, 
that  a  petition  for  a  vesting  order  was  properly  presented  by  the  purchaser 
whose  money  was  in  court,  and  that  the  costs  of  the  order  were  to  be  borne 
by  the  vendors  and  to  be  paid  out  of  the  purchase-money  of  the  particular 
lot,  and  not  out  of  the  fund  in  court  generally.  (Jyks  v.  Cox,  17  Beav. 
584.) 

Copyhold  premises  were  surrendered  in  1829  by  a  debtor  to  the  use  of  his 
creditor,  his  heirs  and  assigns,  upon  trust,  that  he,  his  heirs,  executors, 
administrators  or  assigns,  should  sell  the  same,  and  out  of  the  proceeds 
should  pay  to  himself,  his  executors  or  administrators,  200/.  then  due  and 
interest.  The  creditor  died  in  1831.  In  1851  his  personal  representative 
contracted  to  sell  the  copyhold  premises  for  100/.  The  customary  heir  of 
the  creditor  was  an  infant.  On  the  petition  of  the  personal  representative 
of  the  creditor,  it  appeared  that  the  debtor  had  died  intestate,  that  there 
was  no  personal  representative,  and  that  proof  of  the  title  of  the  customary 
heir  would  be  very  expensive.  The  court  made  an  order  vesting  the  legal 
estate  of  the  copyhold  premises  in  the  purchaser,  without  any  service  either 
on  the  customary  heir  or  on  the  personal  representative  of  the  mortgagor. 
(Re  Wue,  5  De  G.  &  S.  415.) 

38.  When  any  person  shall  deem  himself  entitled  to  an  Power  to  go 
order  under  any  of  tne  provisions  hereinbefore  contained,  either  llf^hi^flJli™"**' 
from  the  Lord  Chancellor,  in  trusted  as  aforesaid,  or  from  the  hutance. 
Court  of  Chancery,  it  shall  be  lawful  for  him  to  exhibit  before 

any  one  of  the  mastei-s  of  the  High  Court  of  Chancery  («)  a 
statement  of  the  facts  whereon  such  order  is  sought  to  be  ob- 
tained, and  adduce  evidence  in  support  thereof;  and  if  such 
evidence  shall  be  satisfactory  to  the  said  master,  he  shall,  at  the 
request  of  the  person  adducmg  such  evidence,  give  a  certificate 
under  his  hana  of  the  several  material  facts  found  by  him  to  be 
true,  and  of  his  opinion  that  such  peraon  is  entitled  to  an  order 
in  the  form  set  forth  in  such  certificate  (^). 

(«)  The  office  of  Master  in  Chancery  is  abolished  by  15  &  16  Vict  c.  80, 
8.  1. 

(/)  Lands  bought  by  a  father  in  the  name  of  his  son  were  held,  under  the 
circumstances  of  the  case,  not  to  amount  to  an  advancement,  but  the  Lord 
Chancellor  declined  to  make  an  order  to  that  effect  on  the  petition  of  the 
father,  though  the  petition  was  founded  on  the  certificate  of  the  master  under 
this  section.    (CoUinsoH  v.  Collinstm,  S  De  O.,  M.  &  G.  409.) 

39.  Any  person  who  shall  have  obtained  such  certificate  Power  to  apply 
may  apply  by  motion  to  the  Court  of  Chancery,  or  to  the  {SeLord"chM- 
Lord   Chancellor,  intrusted  as  aforesaid,  for  an  order  to  the  ceUor. 
effect  set  forth  in  such  certificate,  or  for  such  other  order  as  such 

person  may  deem  himself  entitled  to  upon  the  iacts  found  by 
the  master. 

40.  Any  person  or  persons  entitled  in  manner  aforesaid  to  Power  to  present 
apply  for  an  order  from  the  said  Court  of  Chancery,  or  from  S^j^^^JJ* 
the  Lord  Chancellor,  intrusted  as  aforesaid,  may,  should  he 

think  fit,  present  a  petition  in  the  first  instance  to  the  Court  of 
Chancery,  or  to  the  Lord  Chancellor,  intrusted  as  aforesaid,  for 
Buch  order  as  he  may  deem  himself  entitled  to,  and  may  give 
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evidence  by  affidavit  or  otherwise  in  support  of  sacb  petitioo 
before  the  said  coart|  or  the  Lord  Chancellor,  intrusted  as  afore- 
said, and  may  serve  such  person  or  persons  with  notice  of  such 
petition  as  he  may  deem  entitled  to  service  thereof. 

41.  Upon  the  hearing  of  any  such  motion  or  petition  it  shall 
be  lawful  for  the  said  court,  or  for  the  said  Lord  CfaaDcelior, 
should  it  be  deemed  necessary,  to  direct  a  reference  to  one  of 
the  masters  in  ordinary  of  the  Court  of  Chancery  to  inquire  into 
any  facts  which  require  such  an  investigation,  or  it  shall  be  lawful 
for  the  said  court  or  for  the  said  Lord  Chancellor  to  direct  sucb 
motion  or  petition  to  stand  over,  to  enable  the  petitioner  or  peti- 
tioners to  adduce  evidence  or  further  evidence  before  the  said 
court,  or  before  the  said  Lord  Chancellor,  or  to  enable  notice  or 
any  further  notice  of  such  motion  or  petition  to  be  served  upoa 
any  person  or  persons. 

42.  Upon  the  hearing  of  any  such  motion  or  petition,  whe- 
ther any  certificate  or  report  from  a  master  shall  have  been  ob- 
tained or  not,  it  shall  be  lawful  for  the  court,  or  the  Lord  Chan- 
cellor, intrusted  as  aforesaid,  to  dismiss  such  motion  or  petition, 
with  or  without  costs,  or  to  make  an  order  thereupon  in  con- 
formity with  the  provisions  of  this  act. 

43.  Whensoever  in  any  cause  or  matter,  either  by  the  evi- 
dence adduced  therein,  or  by  the  admissionsof  the  partiesi  or  by 
a  report  of  one  of  the  masters  of  the  Court  of  Chancery,  the 
facts  necessary  for  an  order  under  this  act  shall  appear  to  such 
court  to  be  sufficiently  proved,  it  shall  be  lawful  for  the  said 
court,  either  upon  the  hearing  of  the  said  cause,  or  of  any  peti- 
tion or  motion  in  the  said  cause  or  matteri  to  make  such'  order 
under  this  act  (u), 

(if)  An  order  under  this  act  may  be  made  in  a  cause  without  a  peddoa. 
(Wood  y.  Beetlestone,  I  Kay  &  J.  213.) 

An  order  was  made  under  this  and  the  34th  section,  for  Testing  the 
mortgaged  premises  in  the  plaintiff  on  nonpayment  of  the  principal, 
interest  and  costs.    (Lechmere  ?.  Clampt  SO  L.  J.,  Ch.  651 ;  9  W.  R.  860.) 

44.  Whenever  any  order  shall  be  made  under  this  act,  either 
by  the  Lord  Chancellor,  intrusted  as  aforesaid,  or  by  the  Court 
of  Chancery,  for  the  purpose  of  conveying  or  assigning  any 
lands,  or  for  the  purpose  of  releasing  or  disposing  of  any  contin- 
gent right,  and  such  order  shall  be  founded  on  an  allegation  of 
the  personal  incapacity  of  a  trustee  or  mortgagee,  or  on  an 
allegation  that  a  trustee  or  the  heir  or  devisee  of  a  mortgagee 
is  out  of  the  jurisdiction  of  the  Court  of  Chancery  or  cannot  be 
found,  or  that  it  is  uncertain  which  of  several  trustees,  or  which 
of  several  devisees  of  a  mortgagee,  was  the  survivor,  or  whether 
the  last  trustee,  or  the  heir  or  last  surviving  devisee  of  a  mort- 
gagee, be  living  or  dead,  or  on  an  allegation  that  any  tnistee 
or  mortgagee  has  died  intestate  without  an  heir,  or  has  died 
and  it  is  not  known  who  is  his  heir  or  devisee,  then  in  any  of 
such  cases  the  fact  that  the  Lord  Chancellor,  intrusted  as  afore- 
said, or  the  Court  of  Chancery,  has  made  an  order  upon  such 
an  allegation,  shall  be  conclusive  evidence  of  the  matter  so 
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alleged  in  any  court  of  law  or  equity  upon  any  question  as  to  13  4- 14  Vict. 
the  legal  validity  of  the  order:  provided  always,  that  nothing  c.  60,  *.44. 
herein  contained  shall  prevent  the  Court  of  Chancery  directing 
a  re-conveyance  or  re-assignment  of  any  lands  conveyed  or  as- 
signed by  any  order  under  this  act,  or  a  re-disposition  of  any- 
contingent  right  conveyed  or  disposed  of  by  such  order ;  and  it 
shall  l^  lawful  for  the  said  court  to  direct  any  of  the  parties  to 
any  suit  concerning  such  lands  or  contingent  right  to  pay  any 
costs  occasioned  by  the  order  under  this  act,  when  the  same  shall 
appear  to  have  been  improperly  obtained. 

45.  It  shall  be  lawful  for  the  Lord  Chancellor,  intrusted  as  Tmsteei  of 
aforesaid,  or  the  Court  of  Chancery,  to  exercise  the  powers  *'^*"'***** 
herein  conferred  for  the  purpose  of  vesting  any  lands,  stock  or 

chose  in  action,  in  the  trustee  or  trustees  of  any  chfu*ity  or  so- 
ciety over  which  charity  or  society  the  said  Court  of  Chancery 
would  have  jurisdiction  upon  suit  duly  instituted,  whether 
such  trustee  or  trustees  shall  have  been  duly  appointed  by  any 
power  contained  in  any  deed  or  instrument,  or  by  the  decree 
of  the  said  Court  of  Chancery,  or  by  order  made  upon  a  peti- 
tion to  the  said  court  under  any  statute  authorizing  the  said 
court  to  make  an  order  to  that  effect  in  a  summary  way  upon 
petition  (x). 

(*)  The  28th  section  of  the  Charitable  Trusts  Act  (16  &  17  Vict.c.  137), 
confers  on  the  Master  of  the  Rolls  and  the  Vice- Chancellors  at  chambers 
the  same  jurisdiction  as  they  would  have  exercised  before  the  passing  of 
that  act  in  a  suit  regularly  instituted  or  upon  petition.  New  trustees  having 
been  appointed  under  that  act  by  the  Vice- Chancellor,  and  the  surviving 
trustee  being  a  lunatic,  it  is  competent  for  the  V  ice-Chancellor  in  chambers 
to  make  the  vesting  order  under  the  Trustee  Acts,  1850  and  1852.  {Re 
DavenporVt  Charity,  4  De  G.,  M.  &  G.  839.) 

46.  No  lands,  stock  or  chose  in  action,  vested  in  any  person  Ko  escheat  of 
upon  any  trust  or  by  way  of  mortgage,  or  any  profits  thereof,  S^^,VU 
shall  escheat  or  be  forfeited  to  her  Majesty,  her  heirs  or  sue-  mortgage. 
cessors,  or  to  any  corporation,  lord  or  lady  of  a  manor,  or  other 

person,  by  reason  of  the  attainder  or  conviction  for  any  offence 
of  such  trustee  or  mortgagee,  but  shall  remain  in  such  trustee 
or  mortgagee,  or  survive  to  his  or  her  co-trustee,  or  descend  or 
vest  in  his  or  her  representative,  as  if  no  such  attanider  or  con- 
viction had  taken  place  {y). 

(tf)  This  section  is  the  same  as  the  third  section,  4  &  5  Will.  4,  c.  28. 

On  a  petition  under  that  act,  praying  that  the  court  would  appoint  a  References  under 
person  to  transfer  certain  funds  standing  in  the  name  of  Mr.  Fauntleroy  as  ^^^  section. 
trustee,  and  which  had  been  forfeited  to  the  crown  by  his  attainder,  and  also 
to  authorize  the  Bank  to  make  the  transfer  accordingly ;  it  was  decided  that 
the  proper  reference  would  be  to  inquire  and  state  whether  he  was  a  trustee 
within  the  meaning  of  the  4  &  5  Will.  4,  c  23,  and  also  within  the  meaning 
of  1 1  Geo.  4  &  1  Will.  4,  c.  60.  {Anon,,  Law  J.  vol.  13,  p.  73.)  An  order 
was  made  under  4  &  5  Will.  4,  c.  23,  s.  3,  for  a  reference  to  inquire  whether 
a  person  convicted  of  felony  in  the  year  1822  was  a  trustee  of  stock  sunding 
in  his  name  for  the  petitioner,  and  whether  any  grant  thereof  had  been  made 
by  the  crown :  it  was  held  not  necessary  to  serve  the  attorn ey-general  on 
behalf  of  the  crown  with  notice  of  the  application  to  the  court.  {Re  Tyson, 
1  Jur.  281.)  In  the  case  of  a  mere  naked  trustee,  having  the  legal  estate 
▼ested  in  him,  the  lands  do  not  escheat,  but  the  Court  of  Chancery,  under 
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the  proTUiont  of  stat  4  &  5  Will.  4,  c  28,  hmd  power  to  appoiiit  a  new 
trustee  in  the  place  of  a  felon,  and  all  the  interests  of  such  felon  will  be- 
come Tested  in  the  new  trustees.  (£x  parte  T%f$o%^  1  Jur.  472,  cited  3  Y.  & 
Coll.  844.)  The  affidavit  of  one  of  the  clerks  of  the  treasury,  that  he  bad 
searched  the  registry  of  grants  in  the  office  of  the  Secretary  of  State,  aed 
had  found  no  grant  by  the  crown  of  the  estate  of  a  trustee  who  had  bceo 
convicted  of  forgery,  was  held  sufficient  evidence  of  the  noD-existeoee  of 
that  grant.    (£x  ^U  Tyson,  1  Jur.  472.) 

It  had  been  considered  that  when  land  or  personal  property  was  Tested  ia 
several  trustees,  one  of  whom  was  attainted,  the  whole,  at  least  as  to  chat- 
tels, became  forfeited  to  the  crown,  inasmuch  as  the  crown  could  not  be  a 
joint  tenant  with  any  other  person.  (Co.  LitL  190  a ;  Hales  v.  Petit^  Plowd. 
257 ;  9  Rep.  129  b;  2  Bl.  Com.  409;  Cro.  Eliz.  263;  Finch's  Law.  178;  10 
Mod.  245.) 

Power  is  now  given  to  the  court  to  appoint  new  trustees  in  Hea  of  any 
joint  or  sole  trustee  who  has  been  or  shall  be  convicted  of  felony.  (1»  &  16 
Vict.  c.  55,  s.  8 ;  post, 

47.  Nothing  contained  in  this  act  shall  prevent  the  escheat 
or  forfeiture  of  any  lands  or  personal  estate  vested  in  any  such 
trustee  or  mortgagee,  so  far  as  relates  to  any  beneficial  interest 
therein  of  any  such  trustee  or  mortgagee,  but  such  lands  or 
personal  estate,  so  far  as  relates  to  any  such  beneficial  interest, 
shall  be  recoverable  in  the  same  manner  as  if  this  act  had  not 


be  p«ld  Into 
court. 


Act  not  to  pre- 
vent etcheat  or 
forfeiture  of 
beoeflclal  In- 
terett. 


Money  of  inftott  48.  Where  any  infant  or  person  of  unsound  mind  shall  be 
"to'TnTraind  to  entitled  to  any  money  payable  in  discharge  of  any  lands,  stock 
or  chose  in  action,  conveyed,  assigned,  or  transferred  undW  this 
act,  it  shall  be  lawful  for  the  person  by  whom  such  money  b 
payable  to  pay  the  same  into  the  Bank  of  England,  in  the 
name  and  with  the  privity  of  the  accountant-general,  in  trust  in 
any  cause  then  depending  concerning  such  money,  or,  if  there 
shall  be  no  such  cause,  to  the  credit  of  such  infant  or  person  of 
unsound  mind,  subject  to  the  order  or  disposition  of  the  said 
court ;  and  it  shall  be  lawful  for  the  said  court,  upon  petition  in 
a  summary  wav,  to  order  any  money  so  paid  to  oe  invested  in 
the  public  funds,  and  to  order  payment  or  distribution  thereof, 
or  payment  of  the  dividends  thereof,  as  to  the  said  court  shall 
seem  reasonable ;  and  every  cashier  of  the  Bank  of  England  who 
shall  receive  any  such  money  is  hereby  required  to  give  to  the 


person  paying  the  same  a  receipt  for  such  money,  and  such  re- 
ceipt shall  be  an  effectual  discharge  for  the  money  therein  re- 
spectively expressed  to  have  been  received. 
Court  may  miiice       49.  Where,  in  any  suit  commenced  or  to  be  commenced  in 
abte^of  r*      the  Court  of  Chancery,  it  shall  be  made  to  appear  to  the  court 
trustee.  by  affidavit  that  diligent  search  and  inquirv  has  been  made  after 

any  person  made  a  defendant,  who  is  only  a  trustee,  to  serve 
him  with  the  process  of  the  court,  and  that  he  cannot  be  found, 
it  shall  be  lawful  for  the  said  court  to  hear  and  determine  such 
cause,  and  to  make  such  absolute  decree  therein  against  every 
person  who  shall  appear  to  them  to  be  only  a  trustee,  and  not 
otherwise  concerned  m  interest  in  the  matter  m  question,  in  such 
and  the  same  manner  as  if  such  trustee  had  been  duly  served 
with  the  process  of  the  court,  and  had  appeared  and  filed  his 
answer  thereto,  and  had  also  appeared  by  nis  counsel  and  soli* 
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citor  at  the  hearing  of  such  cause :  provided  always,  that  no  18  ^  14  Vicu 
such  decree  shall  bind,  affect  or  in  anywise  prejudice  any  per-  <?-  ^Oi  *»  49. 
son  against  whom  the  same  shall  be  made,  without  service  of 
process  upon  him  as  aforesaid,  his  heirs,  executors  or  adminis- 
trators, for  or  in  respect  of  any  estate,  right  or  interest  which 
such  person  shall  have  at  the  time  of  making  such  decree  for 
his  own  use  and  benefit,  or  otherwise  than  as  a  trustee  as  afore- 


50.  When  any  person  shall,  under  the  provisions  of  this  act,  Powen  or  the 
apply  to  one  of  the  masters  of  the  Court  of  Chancery  in  the  ""^'» 
iirst  instance,  arid  adduce  evidence  for  the  purpose  of  obtaining 

the  certificate  of  such  master  as  a  foundation  for  an  order  of  the 
said  Lord  Chancellor,  intrusted  as  aforesaid,  or  the  Court  of 
Chancery,  it  shall  be  lawful  for  the  said  master  to  order  service 
of  such  application  upon  any  person,  or  to  dismiss  such  applica- 
tion, and  to  direct  that  the  costs  of  any  persons  consequent 
thereon  shall  be  paid  by  the  person  making  the  same ;  and  all 
orders  of  the  master  under  this  act  shall  be  enforced  by  the 
same  process  as  orders  of  the  court  made  in  any  suit  against  a 
party  thereto. 

51.  The  Lord  Chancellor,  intrusted  as  aforesaid,  and  the  costs  maybe 
Court  of  Chancery,  may  order  the  costs  and  expenses  of  and  JJ^tJ.**'  **'  *^ 
relating  to  the  petitions,  orders,  directions,  conveyances,  assign- 
ments and  transfers  to  be  made  in  pureuance  of  this  act,  or  any 

of  them,  to  be  paid  and  raised  out  of  or  from  the  lands  or  per- 
gonal estate,  or  the  rents  or  produce  thereof,  in  respect  of  which 
the  same  respectively  shall  oe  made,  or  in  such  manner  as  the 
said  Lord  Cnancellor  or  court  shall  think  proper  (^r). 

(«)  Under  a  power  in  a  settlement  of  real  estate,  a  new  trustee  was  duly 
appointed  in  the  place  of  a  sole  trustee  deceased.  The  heir  of  the  de- 
ceased trustee  could  not  be  found,  and  on  petition  an  order  was  made  to 
vest  the  estate  in  the  new  trustee,  and  that  upon  consent  he  might  pay  the 
costs  of  the  proceedings,  and  that  such  costs  with  interest  at  4^.  per  cent, 
might  form  a  charge  on  the  inheritance.    {Ex  parte  Davies,  16  Jur.  882.) 

On  the  appointment  of  new  trustees  of  two  trust  funds,  the  costs  will  be 
paid  out  of  each  fund  in  proportion  to  the  ?alue  of  the  funds.  {Re  Grant's 
Trusts,  2  Johns.  &  H.  754.) 

Upon  a  petition  under  this  act  for  the  appointment  of  a  new  trustee,  the 
court  has  no  jurisdiction  to  award  costs  adversely  against  third  parties  cited 
to  appear  as  respondents  to  the  petition.  {Re  Primrose^  3  Jur.,  N.  S.  899 ; 
23  Beav.  590.)  But  see  Re  Woodbum  (1  De  G.  &  J.  333;  3  Jur.,  N.  S. 
799 ;  26  L.  J.,  Ch.  522),  where  it  was  decided  that  the  court  has  jurisdiction, 
under  10  &  11  Vict,  c  96,  to  award  costs  against  a  trustee  who  had  availed 
himself  of  the  provisions  of  that  act  by  paying  the  trust  fund  into  court,  and 
thus  submitted  himself  to  tlie  jurisdiction  of  the  court. 

52.  Upon  any  petition  being  presented  under  this  act  to  the  comminton 
Lord  Chancellor,  intrusted  as  aforesaid,  concernine  a  person  of  SSS^SruJSaund 
unsound  mind,  it  shall  be  lawful  for  the  said  Lord  Chancellor,  mind, 
should  he  so  think  fit,  to  direct  that  a  commission  in  the  nature 

of  a  writ  de  lunatico  inquirendo  shall  issue  concerning  such 
person,  and  to  postpone  making  any  order  upon  such  petition 
until  a  return  shall  nave  been  made  to  such  commission. 

53.  Upon  any  petition  under  this  act  being  presented  to  the  ^J^"*^^^ 
Lord  Chancellor^  intrusted  as  aforesaid^  or  to  the  Court  of"*'' 
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Chancery,  it  shall  be  lawful  for  the  said  Lord  ChanceUor  or  the 
said  Court  of  Chancery  to  postpone  making  any  ord^  upon 
such  petition  until  the  right  of  the  petitioner  or  petitioners  shall 
have  been  declared  in  a  suit  duly  instituted  for  that  pur- 
pose (a). 

(a)  Two  partners  in  a  brewery,  part  of  the  property  of  wbich  consisted  of 
freehold  and  copyhold  estates,  covenanted  that  the  survivor  should  bare 
the  option  of  purchasing  the  share  of  the  deceased  partner  in  the  property 
of  the  partnership  at  a  valuation,  and  the  survivor  accordingly  exemsed 
such  option,  and  paid  to  the  executors  of  the  deceased  partner  the  amount 
at  which  his  share  was  valued.  IThe  share  of  the  deceased  partner  and  his 
leg^l  estate  in  part  of  the  freehold  and  copyhold  estates  of  the  partnerriiip 
descended  or  became  vested  in  his  infant  neir,  but  the  court  refused  upon 
petition  or  motion  under  this  act,  without  suit,  to  declare  the  \nbmt  heir  a 
trustee  for  the  surviving  partner.    (Re  Buri,  9  Hare,  289.) 


Powers  of  Goort 
of  Chancery  to 
extend  to  pro- 
perty In  the 
colonies. 

Powers  given  to 
Court  of  Chancery 
may  he  exercUed 
by  that  court  in 
Ireland. 


64.  The  powers  and  authorities  given  by  this  act  to  the 
Court  of  Cnancery  in  Endand  shau  extend  to  all  lands  and 
personal  estate  witnin  the  aominions,  plantations  and  colonies 
Delonging  to  her  Majesty  (except  Scotumd). 

55.  The  powers  and  authonties  given  by  this  act  to  the 
Court  of  Chancery  in  England  shall  and  may  be  exercised  in 
like  manner  and  are  hereby  given  and  extended  to  the  Court  of 
Chancery  in  Ireland  with  respect  to  all  lands  and  personal 
estate  in  Ireland  (6). 

(6)  This  section,  taken  in  connection  with  the  57th,  does  not  gire  to  the 
Lord  Chancellor  of  Great  Britain  sitting  in  lunacy  a  concurrent  jurisdictioD 
over  lands  in  Ireland.    (Re  Davies,  3  Mac.  &  G.  27S.) 


Powers  of  Lord 
Chancellor  in 
lunacy  to  extend 
to  property  in 
the  colonies. 


Powers  of  Lord 
Chancellor  in 
lunacy  may  he 
exercised  hy  Lord 
ChanceUor  of 
Ireland. 


Short  title. 


Commencement 
of  act. 

Act  may  he 
amended,  ftc. 


56.  The  powers  and  authorities  given  by  this  act  to  the 
Lord  Chancellor  of  Great  Britain,  intrusted  as  aforesaid,  shall 
extend  to  all  lands  and  personal  estate  within  any  of  the 
dominions,  plantations  and  colonies  belonging  to  her  Majesty 
(except  Scotland  and  Ireland). 

57.  The  powers  and  authorities  given  by  this  act  to  the 
Lord  Chancellor  of  Great  Britain,  intrusted  as  aforesaid,  shall 
and  may  be  exercised  in  like  manner  by  and  are  hereby  given 
to  the  lA)rd  Chancellor  of  Ireland,  intrusted  as  aforesaid,  widi 
respect  to  all  lands  and  personal  estate  in  Ireland. 

68.  In  citing  this  act  in  other  acts  of  parliament,  and  in  legal 
instruments  and  in  legal  proceedings,  it  shall  be  sufficient  to  use 
the  expression  "  The  Trustee  Act,  1850." 

69.  This  act  shall  come  into  operation  on  the  first  day  of 
November,  one  thousand  eight  hundred  and  fifty. 

60.  This  act  may  be  amended  or  repealed  by  any  act  to  be 
passed  in  this  session  of  parliament. 
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THE  TRUSTEE  ACT  EXTENSION. 

15  &  16  Victoria,  c.  55. 

An  Act  to  extend  the  Provisions  of  "  The  Trustee  Act,  I860.' 

[30th  June,  1862.] 


Whereas  it  is  expedient  to  extend  the  provisionfl  of  the  Trustee    15  ^  16  Vict. 
Act,  1850 :  be  it  tnerefore  enacted,  c,  65,  s.  i. 

1.  When  any  decree  or  order  shall  have  been  made  by  any  courtofChanT" 
court  of  equity  directing  the  sale  of  any  lands  for  any  purpose  JJ^j^^^fSJ^t- 
whatever,  every  p>erson  seised  or  possessed  of  such  land,  or  ing  uie  esute,  in 
entitled  to  a  contingent  right  therein,  being  a  party  to  the  suit  JJjJ^^b/JYSi 
or  proceeding  in  which  such  decree  or  order  shall  have  been  to  the  rait  after 
made,  and  bound  thereby,  or,  being  otherwise  bound  by  such  fo?*13eI "'  ^'^^ 
decree  or  order,  shall  be  deemed  to  be  so  seised  or  possessed  or 

entitled  (as  the  case  may  be)  upon  a  trust  within  the  meaning  of 
the  Trustee  Act,  1850 ;  and  in  every  such  case  it  shall  be  lawful 
for  the  Court  of  Chancery,  if  the  said  court  shall  think  it  ex- 
pedient for  the  purpose  of  carrying  such  sale  into  effect,  to 
make  an  order  vesting  such  lands  or  any  part  thereof,  for  such 
estate  as  the  court  shall  think  fit,  either  in  any  purchaser  or  in 
such  other  person  as  the  court  shall  direct ;  and  every  such 
order  shall  have  the  same  effect  as  if  such  person  so  seised  or 
possessed  or  entitled  had  been  free  from  all  aisability,  and  had 
duly  executed  all  proper  conveyances  and  assignments  of  such 
lands  for  such  estate  (a). 

(a)  Where  a  sale  has  been  ordered  by  decree  of  property,  in  which  infant 
and  possible  unborn  children  are  interested,  though  such  decree  was  made 
before  the  passing  of  this  act,  and  though  the  purpose  of  the  sale -is  not 
confined  to  the  payment  of  debts,  the  court  has  authority  under  the  Trustee 
Act,  1850  and  this  act  taken  together  to  make  a  vesting  order.  {Wake  v. 
fTake,  17  Jur.  545.) 

A  donee  of  a  power  of  jointuring  under  a  settlement  was  ordered,  in  a  suit 
for  specific  performance  instituted  by  his  wife,  to  execute  the  power  by  a 
deed  to  be  approved  by  the  master,  whereby  1,000/.  per  annum  was  to  be 
appointed  as  the  plaintiff's  jointure.  On  his  refusal  to  obey  the  decree,  it 
was  held,  that  under  the  Trustee  Acts,  1850,  1852,  he  might  be  declared  a 
trustee  of  all  the  rights,  interests,  estates  and  property  acquired  by  him 
under  the  settlement,  and  the  court  appointed  a  person  to  execute  the 
requisite  deeds  in  his  place  under  this  act.  ( WellesUy  v.  Welletley,  4  De 
G.  M.  &  O.  587 ;  21  Law  J.,  Ch.  966.) 

2.  Sections  numbered  seventeen  and  eighteen  in  the  Queen's  JJJ^^f™*'^® 
printer's  copy  of  the  Trustee  Act,  1850,  be  repealed ;  and  in  vestlng'the'^ 
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15  4"  16  Ficu   every  case  where  any  person  is  or  shall  he  jointly  or  solely 
C.66,  #.2.      aeised  or  possessed  of  any  lands  or  entitled  to  a  contingent  right 


1  refusal  therein  upon  any  trust,  and  a  demand  shall  have  been  made 
?nwt5l*to  ©oiiTey  ^po"  8uch  trustee  hy  a  person  entitled  to  require  a  convevance 
orxtieaM.  or  assignment  of  such  lands,  or  a  duly-authorized  agent  or  such 

last-mentioned  person,  requiring  such  trustee  to  convev  or 
assign  the  same,  or  to  release  such  contingent  right,  it  shall  be 
lawful  for  the  Court  of  Chancery,  if  the  said  court  shall  be 
satisfied  that  such  trustee  has  wilfullv  refused  or  neglected  to 
convey  or  assign  the  said  lands  for  the  space  of  twenty-eight 
days  after  such  demand,  to  make  an  order  vesting  such  lands 
in  such  person,  in  such  manner  and  for  such  estate  as  the  court 
shall  direct,  or  releasing  such  contingent  right  in  such  manner 
as  the  court  shall  direct;  and  the  said  oraer  shall  have  the 
same  effect  as  if  the  trustee  had  duly  executed  a  conveyance  or 
assignment  of  the  lands,  or  a  release  of  such  right,  in  the  same 
manner  and  for  the  same  estate  (6). 

(fr)  On  the  neglect  of  old  tnittees  to  transfer  stock  to  new  trustees  ap- 
pointed by  the  court,  the  court  will  upon  motion  Test  the  right  to  transfer 
stock  in  the  new  trustees,  and  that  whether  the  order  upon  the  old  trustees 
was  made  in  a  cause  or  upon  petition.  {Re  Holbrook,  29  L.  J.,  Ch.  200 ;  8 
W.  R.  3.) 

This  act  was  held  to  apply  to  a  case  in  which  the  executor  of  a  surviTing 
trustee  had  not  proved  the  will,  and  had  neglected  to  transfer  stock  on  the 
requisitions  of  new  trustees  appointed  out  of  court.  The  court  directed  ao 
order  vesting  the  right  to  transfer  stock  to  be  amended  by  stating  that  the 
executor  had  neglected  to  transfer  for  twenty-eight  days.  {Re  ElSs,  24 
Bea?.  426.) 

Power  to  make         S.  When  any  infant  shall  be  solely  entitled  to  any  stock  upon 

tStSfe^S'ii?*     ^nj  ^tt8t,  it  shall  he  lawful  for  the  Court  of  Chancery  to  make 

ceipt  ofdiridendt  an  Order  vesting  in  any  person  or  persons  the  right  to  transfer 

of  an^foflAr*"'*  such  stock,  or  to  receive  the  dividends  or  income  thereof;  and 

tmstee.  when  any  infant  shall  be  entitled  jointly  with  any  other  person 

or  persons  to  any  stock  upon  any  trust,  it  shall  be  lawtul  for 

the  said  court  to  make  an  order  vesting  the  right  to  transfer 

such  stock,  or  to  receive  the  dividends  or  income  thereof,  either 

in  the  person  or  persons  jointly  entitled  with  the  infant,  or  in 

him  or  them,  to^etner  with  any  other  person  or  persons  the  sud 

court  may  appomt(c}. 

(c)  This  section  of  the  act  is  supposed  to  have  been  introduced  in  coo- 
sequence  of  the  decision,  that  the  court  had  no  jurisdiction  to  make  a 
▼esting  order  with  regard  to  stock  held  by  an  infant  sole  trustee,  who  wai 
out  of  the  jurisdiction  of  the  court  {Cramer  v.  Cramer,  5  De  G.  &  S. 
312.) 

The  sole  trustee  of  money  for  A.  and  B.  invested  it  in  stock  in  the  joint 
names  of  himself  and  B.  (an  infant)  after  the  death  of  the  tru^ee  and  A. 
The  infant  was  held  to  be  a  trustee  within  the  l!i  Sc  14  Vict.  c.  60  and  thii 
section,  and  a  vesting  order  was  made.    {Sanders  y.  Homer,  25  Beav.  467.) 

On  neglect  lo  4.  Where  any  person  shall  neglect  or  refuse  to  transfer  any 

fOT*t*wenty^Jht  Btock,  or  to  rcccive  the  dividencfs  or  income  thereof,  or  to  sue 

bJm'iide**vlg?iJl^  ^'^^  ^^  rccovcr  any  chose  in  action,  or  any  interest  in  respect 

right Vtnmifcf  thereof,  for  the  space  of  twenty-eight  days  next  after  an  order 
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of  the  Court  of  Chancery  for  that  purpose  shall  have  been  15  ^  16  Vict. 
served  upon  hiro,  it  shall  be  lawful  for  the  Court  of  Chancery      c.  55,  $.  4. 
to  make  an  order  vesting  all  the  right  of  such  person  to  transfer  ^  »»cJ»  ^fj?®!^. 
such  stock,  or  to  receive  tlie  dividends  or  income  thereof,  or  to  !^po£ir 
sue  for  and  recover  such  chose  in  action,  or  anv  interest  in 
respect  thereof^  in  such  person  or  persons  as  the  said  court  may 
appoint  {d), 

(d)  See  sect  23  of  Trustee  Act,  1850,  ante,  p.  644.  The  case  of  a  trustee 
refusing  to  obey  the  order  of  the  court,  was  not  provided  for  by  the  Trustee 
Act,  1850,  but  came  within  1  Will.  4,  c  15,s.  36,  sub-division  15.  {Mack^ 
enxi€  V.  Mackenzie,  5  De  G.  &  S.  338.) 

6.  When  any  stock  shall  be  standing  in  the  sole  name  of  a  On  like  neglect 
deceased  person,  and  his  personal  representative  shall  refuse  or  t^ifuj^rder 
neglect  to  transfer  such  stock  or  receive  the  dividends  or  income  ™*y  **  n****^ 
thereof  for  the  space  of  twenty-eight  days  next  after  an  order  of 
the  Court  of  Chancery  for  that  purpose  shall  have  been  served 
upon  him,  it  shall  be  lawful  for  the  Court  of  Chancery  to  make 
an  order  vesting  the  right  to  transfer  such  stock,  or  to  receive 
the  dividends  or  income  thereof,  in  any  person  or  persons  whom 
the  said  court  may  appoint  (e), 

(e)  See  sect  23  of  the  Trustee  Act,  1850,  ante,  p.  644,  n. 

6.  When  anv  order,  being  or  purporting  to  be  under  this  act,  B«nk  of  England 
or  under  the  Trustee  Act,  1850,  shall  be  made  bv  the  Lord  J?c<Spiy"Sith 
Chancellor,  intrusted  as  aforesaid,  or  by  the  Court  ofChancerv,  •ttchofdcn. 
vesting  the  right  to  anv  stock,  or  vesting  the  right  to  transfer 

any  stock,  or  vesting  the  right  to  call  ror  the  transfer  of  any 
stock,  in  any  person  or  persons,  in  every  such  case  the  legal 
right  to  transfer  such  stock  shall  vest  accordingly ;  and  the 
person  or  persons  so  appointed  shall  be  authorized  and  em- 
powered to  execute  all  deeds  and  powers  of  attorney,  and  to 
perform  all  acts  relating  to  the  transfer  of  such  stock  into  his  or 
their  own  name  or  names,  or  otherwise,  to  the  extent  and  in 
conformity  with  the  terms  of  the  order ;  and  the  Bank  of  Eng- 
land, and  all  companies  and  associations  whatever,  and  all  per- 
sons, shall  be  equally  bound  and  compellable  to  comply  with 
the  requisitions  of  such  person  or  persons  so  appointed  as  afore- 
said, to  the  extent  and  in  conformity  with  tne  terms  of  such 
order,  as  the  said  Bank  of  England,  or  such  companies,  associa^ 
tions,  or  persons  would  have  been  bound  and  compellable  to 
comply  with  the  requisitions  of  the  person  in  whose  place  such 
appointment  shall  have  been  made  (/). 

(/)  This  provision  appears  to  have  been  introduced  in  consequence  of 
the  case  Re  Smyth'e  Settlement,  4  De  G.  &  S.  499. 

7.  Every  order  made  or  to  be  made,  being  or  purporting  to  indemnity  to 
be  made  under  this  or  the  Trustee  Act,  1850,  by  the  Lord  JSlU^o^'- 
Chancellor,  intrusted  as  aforesaid,  or  by  the  Court  of  Chancery,  Jof- 

and  duly  passed  and  entered,  shall  be  a  complete  indemnitv  to 
tfie  Bank  of  England,  and  all  companies  and  associations  what- 
soever, and  all  persons,  for  any  act  done  pursuant  thereto ;  and 
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it  shall  not  be  necessary  for  the  Bank  of  England,  or  soch 
company  or  association,  or  person,  to  inquire  conoeniing  the 
propriety  of  such  order,  or  whether  the  Lord  Chanoellor,  m- 
trusted  as  aforesaid,  or  the  Court  of  Chancery,  had  jorisdictioB 
to  make  the  same. 

8.  When  any  person  is  or  shall  be  jointly  or  solely  seised  or 
possessed  of  any  lands  or  entitled  to  any  stock  upon  any  tra^ 
and  such  person  has  been  or  shall  be  conyicted  of  felony,  it 
shall  be  lawful  for  the  Court  of  Chancery,  upon  proof  of  socfa 
convicftion,  to  appoint  any  person  to  be  a  trustee  in  the  place  of 
such  convict,  ana  to  make  an  order  for  Testing  such  lands,  or 
the  right  to  transfer  such  stock,  and  to  receive  the  dividends  or 
income  thereof,  in  such  person  to  be  so  appointed  trctstee ;  and 
such  order  shall  have  the  same  effect  as  to  lands  as  if  the  con- 
vict trustee  had  been  free  from  any  disability,  and  had  dulj 
executed  a  conveyance  or  assignment  of  his  estate  and  interest 
in  the  same  (g). 

(g)  See  13  &  14  Vict.  c.  60,  ss.  46,  47 ;  ofiftf,  pp.  655,  656. 

9.  In  all  cases  where  it  shall  be  expedient  to  appont  a  new 
trustee,  and  it  shall  be  found  inexpedient,  difficult  or  imprac- 
ticable so  to  do  without  the  assistance  of  the  Court  of  Chan- 
cery, it  shall  be  lawful  for  the  said  court  to  make  an  order 
appointing  a  new  trustee  or  new  trustees  whether  there  be  anj 
existing  trustee  or  not  at  the  time  of  making  such  order  (A). 

(A)  Where  a  power  of  sale  was  given  by  will  to  two  trustees,  one  of  wbon 
was  an  infant,  the  court,  under  the  32nd  sect,  of  the  Trustee  Act,  1850, 
appointed  a  new  trustee  in  the  place  of  the  infant.  {Re  Porter's  Trusis,  tS 
Law  J.,  Ch.  482;  2  Jur.,  N.  S.  349.  See  Re  Robinson*s  WUl,  11  W.  B. 
1035«  ante,  p.  651.) 

Where  a  trustee  of  a  term  died  many  years  ago,  and  there  are  difficulties 
in  procuring  a  personal  representative  of  the  trustee,  the  court  has  power  to 
appoint  a  new  trustee  under  this  section.  {Davit  v.  Chanter,  4  Jur.,  N.  S. 
272 ;  27  L.  J.,  Ch.  577.) 

10.  In  every  case  in  which  the  Lord  Chancellor,  intrusted  as 
aforesaid,  has  jurisdiction  under  this  act,  or  the  Trustee  Act, 
1850,  to  order  a  conveyance  or  transfer  of  land  or  stock,  or  to 
make  a  vesting  order,  it  shall  be  lawful  for  him  also  to  make 
an  order  appointing  a  new  trustee  or  new  trustees,  in  like 
manner  as  the  Court  of  Chancery  may  do  in  like  cases,  with- 
out its  being  necessary  that  the  order  should  be  made  in  chan- 
cery as  well  as  in  lunacy,  or  be  passed  and  entered  by  the  r^is- 
trar  of  the  Court  of  Chancery. 

11.  All  the  jurisdiction  conferred  by  this  act  on  the  Lord 
Chancellor,  intrusted  by  virtue  of  the  Queen's  sign  manual  with 
the  care  of  the  persons  and  estates  of  lunatics,  shall  and  may  be 
had,  exercised  and  performed  by  the  person  or  persons  for  the 
time  being  intrusted  as  aforesaid  (t). 

(i)  See  15  &  16  Vict.  c.  87,  s.  15  ;  ante,  p.  636. 

12.  This  act  shall  be  read  and  construed  according  to  the 
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definition  and  interpretations  contained  in  the  second  section  of   15  ^  16  Vict. 
the  Trustee  Act,  1850(A),  and  the  provisions  of  the  said  last-  _  ^-  ^^>  *•  ^^' 
mentioned  act  (except  so  far  as  the  same  are  altered  by  or  in-  Tnutee  Act, 
consistent  with  this  act)  shall  extend  and  apply  to  the  cases  ^^^^* 
provided  for  by  this  act,  in  the  same  way  as  if  this  act  had  been 
incorporated  with  and  had  formed  part  of  the  said  Trustee  Act, 
1850- 

(k)  See  onto,  pp.  688 ->635. 

18.  Every  order  to  be  made  under  the  Trustee  Act,  1850,  or  Aii  ordort  made 
this  act,  which  shall  have  the  eftect  of  a  conveyance  or  assign-  a^jisso,  or** 
ment  of  any  lands,  or  a  transfer  of  any  such  stock  as  can  only  tws  »^^®  ^j^^^ 
be  transferred  by  stamped  deed,  shall  be  chargeable  with  the  th J7iSe  Jtlinp 
like  amount  of  stamp  duty  as  it  would  have  been  chargeable  J^^J  "anoT**  *^ 
with  if  it  had  been  a  deed  executed  by  the  person  or  nersons 
seised  or  possessed  of  such  lands,  or  entitled  to  such  stock ;  and 
every  sucti  order  shall  be  duly  stamped  for  denoting  the  pay- 
ment of  the  said  duty. 
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LEASES  AND  SALES  OF  SETTLED  ESTATES. 

19  &  20  Victoria,  c.  120. 

An  Act  to  facilitate  Leases  and  Sales  of  Settled  Estates  (a), 

[29th  July,  1856.] 


19  «f  20  Viei,  Whereas  it  is  expedient  that  the  Court  of  Chancery  shoald 
c.  120,  $.  I,  have  power  in  certain  cases  to  authorize  leases  and  sales  of 
settled  estates  where  it  shall  deem  that  such  leases  or  sales  would 
be  proper  and  consistent  with  a  dae  regard  for  the  interests  of  all 
parties  entitled  under  the  settlement;  and  it  is  also  expedient 
that  persons  in  possession  of  land  for  certain  limited  interesU 
should  have  power  to  grant  agricultural  or  occupation  leases 
thereof,  at  racK  rent,  for  a  reasonable  period :  be  it  enacted  by 
the  Queen's  most  excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  lords  spiritual  and  temporal,  and  commons, 
in  the  present  parliament  assembled,  and  by  the  authority  of  the 
same,  as  follows : 
(a)  See  Smith's  Ch.Pr.,  pp.  1128~1189»  7th  ed. 

Interpretation  of  1.  The  word  ^'  Settlement,"  as  used  in  this  act,  shall  signify 
certain  twnu.  ^|,y  ^^^  ^f  parliament,  deed,  agreement,  copy  of  court  roll,  will 
or  other  instrument,  or  any  number  of  such  instruments,  under 
or  by  virtue  of  which  any  hereditaments  of  any  tenure  or  sdj 
estates  or  interests  in  any  such  hereditaments  stand  limited  to  or 
in  trust  for  any  persons,  by  way  of  succession  ((),  including  any 
such  instruments  affecting  the  estates  of  any  one  or  more  of 
such  persons  exclusively^ ;  and  the  term  **  settled  estates,"  as 
used  m  this  act,  shall  signify  all  hereditaments  of  any  tenure 
and  all  estates  or  interests  in  any  such  hereditaments  which  are 
the  subject  of  a  settlement ;  and  for  the  purposes  of  this  act 
a  tenant  in  tail  after  possibility  of  issue  extinct  shall  be  denned 
to  be  a  tenant  for  life  (c). 

(6)  A  testator  devised  real  estate  to  trustees  upon  trust  to  pay  an  annoitj 
to  his  daughter,  and,  after  her  death,  upon  trust  for  all  her  children  wlio 
should  attain  twenty-one  equally.  The  daughter  died  leaving  children, 
some  of  whom  were  infants.  The  trustees  having  entered  into  a  contract 
for  the  sale  of  a  portion  of  the  real  estate,  a  petition  was  presented  on 
hehalf  of  the  infant  children  for  an  order  authorizing  such  sale  under  this 
act,  hut  the  court  refused  to  make  the  order  asked  for.  (Re  Bmrdim^  5  Jm^ 
N.S.  1578.) 

The  time  for  ascertaining  whether  hereditaments  stand  limited  by  way  of 
succession,  so  as  to  bring  them  within  the  operation  of  this  act,  is  when  (he 
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application  is  made  to  the  court;  and  the  act  does  not  apply  where  the     ^9  ^  20  Vict. 
particular  limitations  were  spent,  and  the  property  had  become  vested  in  fee      e.  120  «.  1. 
simple.    (Re  BirtU's  Estates,  32  L.  J.,  Ch.  439.) ' 

In  determining  whether  the  estate  is  **  settled/'  reference  roust  be  had  to 
the  state  of  things  at  the  date  of  the  instrument,  and  not  to  the  state  of 
circumstances  when  it  comes  into  operation.  {Re  Goodwin's  Settled  Estates, 
Ex  parte  Butler,  8  Jur.,  N.  S.  1170;  3  Giff.  620  ;  10  W.  R.  612.) 

G.,  in  1831,  devised  her  estates  on  trust  for  her  daughter  for  life,  with 
remainder  for  all  the  daughter's  children  equally,  as  tenants  in  common, 
the  shares  of  the  children  to  be  vested  at  twenty-one  or  marriage.  The 
will  contained  clauses  of  survivorship  and  accruer,  but  no  powers  of  sale  or 
demise.  The  daughter  died  in  1856  leaving  nine  children ;  G.  died  in  1858 ; 
and  the  shares  of  two  children  were  resettled  by  the  parties  entitled.  Four 
other  children  had  attained  twenty-one,  and  their  shares  were  vested  abso* 
lutely  in  them.  The  other  three  children  were  infants.  Under  the  provi- 
sions of  the  19  &  20  Vict  c.  120  and  21  &  22  Vict  c  77,  on  a  petition 
presented  for  the  purpose  by  the  parties  entitled  to  all  the  shares,  (including 
the  trustees  and  cestuis  que  trust  of  the  two  shares  resettled,  certain  mort- 
gagees and  the  guardians  of  the  three  infants,)  the  court  made  an  order  for 
a  ^e  of  the  whole  of  the  property.    (76.) 

The  interest  which  may  arise  by  way  of  accruer  is  a  limitation,  by  "  way 
of  succession,"  within  the  meaning  of  the  acts.    (/&.) 

The  shares  of  children  who  have  attained  twenty -one  may  be  included  in 
an  order  for  sale  of  the  whole  estate  upon  such  children  becoming  co-peti- 
tioners,   {lb.) 

(c)  See  21  &  22  Vict  c.  77,  s.  1,  post, 

2.  It  shall  be  lawful  for  the  CoartofChancery  in  England,  80  Power  to  court  of 
far  as  relates  to  estates  in  England,  and  for  the  Court  of  Chan-  authoriMieaaet 
eery  in  Ireland,  so  far  as  relates  to  estates  in  Ireland,  if  it  shall  of  settled  estates 
deem  it  proper  and  cousititent  with  a  due  regard  for  the  interests  MndmoM.^*d)  ^ 
of  all  parties  entitled  under  the  settlement,  and  subject  to  the 

Erovisions  and  restrictions  in  this  act  contained,  to  authorize 
sases  of  any  settled  estates,  or  of  any  rights  or  privileges  oyer 
or  affecting  any  settled  estates,  for  any  purpose  whatsoever, 
whether  involving  waste  or  not,  provicled  the  following  con- 
ditions be  observed : 

First,  every  such  lease  shall  be  made  to  take  effect  in  posses- 
sion at  or  within  one  year  next  after  the  making  tnereof, 
and  shall  be  for  a  term  of  years  not  exceeding  for  an 
agricultural  or  occupation  lease  twenty-one  years,  for  a 
mining  lease,  or  a  lease  of  water,  water  mills,  wayleaves, 
waterleaves,  or  other  rights  or  easements,  forty  years, 
and  for  a  building  lease  (e)  ninety-nine  years,  or  where 
the  court  shall  be  satisfied  that  it  is  the  usual  custom  of 
the  district  and  beneficial  to  the  inheritance  to  grant 
building  leases  for  longer  terms,  then  for  such  term  as 
the  court  shall  direct : 
Secondly,  on  every  such  lease  shall  be  reserved  the  best  rent, 
or  reservation  in  the  nature  of  rent,  either  uniform  or  not, 
that  can  be  reasonably  obtained,  to  be  made  payable 
half-yearly  or  oftener,  without  taking  any  fine  or  other 
benefit  in  the  nature  of  a  fine : 
Thirdly,  where  the  lease  is  of  any  earth,  coal,  stone  or  mineral, 
a  certain  portion  of  the  whole  rent  or  payment  reserved 
shall  be  from  time  to  time  set  aside  and  invested  as  here- 
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19  4"  20  net.  inafter  mentioned ;  namely,  when  and  so  long  as  the 

e.  120,  s.  2.  person  for  the  time  being  entitled  to  the  receipt  of  sach 

rent  is  a  person  who  bj  reason  of  bb  estate,  or  bj 
virtae  of  any  declaration  m  the  settlement,  is  entitled  to 
work  such  earth,  coal,  stone  or  mineral  for  his  own 
benefit,  one-fourth  part  of  such  rent,  and  otherwise, 
three-fourth  parts  thereof;  and  in  every  such  lease  suffi- 
cient proyision  shall  be  made  to  ensure  such  applicatkm 
of  the  aforesaid  portion  of  the  rent,  by  the  appointment 
of  trustees  or  otherwise,  as  the  court  shall  deem  expe- 
dient : 

Fourthly,  no  such  lease  shall  authorize  the  felling  of  any 
trees,  except  so  far  as  shall  be  necessary  for  the  purpose 
of  clearing  the  ground  for  any  buildings,  excaTations  or 
other  works  authorized  by  the  lease : 

Fifthly,  eyery  such  lease  shall  be  by  deed,  and  the  lessee 
shall  execute  a  counterpart  thereof;  and  every  such 
lease  shall  contain  a  condition  for  re-entry  on  nonpay- 
ment of  the  rent  for  a  period  not  less  than  twenty-eight 
days  after  it  becomes  due  (f), 

(d)  The  powers  of  leasing  conferred  by  this  section  can  only  be  exercised 
in  cases  where  the  contracts  for  granting  the  leases  are  strictly  within  the 
terms  of  this  act.  In  sach  cases  the  Trustee  Acts  apply  only  after  a  decree 
in  a  suit  to  which  the  intended  lessees  would  be  necessary  parties. 

A  testator  in  his  lifetime  entered  into  contracts  for  leases  of  parts 
of  his  estate  for  building  purposes.  The  contracts  provided  for  gTantia| 
separate  leases  of  the  houses  when  built,  apportioning  the  whole  ground 
rent  among  some  of  them,  and  leaving  the  rest  to  be  demised  at  a  pepper- 
corn rent.  He  devised  the  estate  in  strict  settlement,  withoat  any  power 
under  which  the  leases  could  be  planted :  it  was  held,  that  this  act  could 
not  safely  be  resorted  to  for  granting  these  leases.  The  court  granted  leave 
to  the  petitionera  to  apply  to  parliament  for  a  private  act.  (Out  t.  iiiddU" 
ton,  S  De  G.,  F.  &  J.  33 ;  7  Jur.,  N.  S.  151 ;  30  L.  J.,  Ch.  260;  9  W.  R. 
242.) 

(e)  The  term  "  building  lease"  includes  a  repairing  lease  for  a  term  not 
exceeding  sixty  years.    (21  &  22  Vict  c.  77,  s.  2,  post.) 

(/)  The  trustees  of  a  dissenting  chapel  at  St.  Helen's,  in  the  county  of 
Lancaster,  presented  a  petition,  praying  that  power  to  grant  building  leases 
of  proper^  in  that  place,  for  any  term  not  exceeding  600  years,  might  be 
vested  in  them.  Sir  J.  RomiUy,  M.  R.,  on  proof  that  it  was  cnstomaiy  to 
grant  building  leases  for  999  yean  of  land  in  that  neighbourhood,  autho- 
rized the  endorsement  of  a  power  to  grant  such  a  lease  for  600  yean  on  a 
deed  declaring  the  trusts  of  a  dissenting  chapel.  (Re  Cross**  Charitw,  27 
Beav.692.) 

The  court  authorized  the  granting  of  building  leases  of  settled  estates  for 
999  yean  or  at  fee  farm,  upon  evidence  that,  according  to  the  custom  of  the 
country,  that  was  the  mode  of  disposing  of  property  for  building  purposes, 
and  that  it  could  not  be  beneficially  disposed  of  for  such  purposes  on  aoy 
other  terms.    (Re  Carr,  7  Jur.,  N.  S.  1267 ;  6  W.  R.  776.) 

Leases  may  COD.       3.   Subject  and  in  addition  to  tbe  conditions  heranbefore 
nwJtir*^   *^^*"  mentioned,  every  such  lease  shall  contain  such  ooyenants,  con- 
ditions and  stipulations  as  the  court  shall  deem  expedient  with 
reference  to  the  special  circumstances  of  the  demise. 
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4.  The  power  to  authorize  leases  conferred  by  this  act  shall    19  ^  20  Vict, 
extend  to  authorize  leases  either  of  the  whole  or  any  parts  of  the     c«  120,  «.  4. 
settled  estates,  and  may  be  exercised  from  time  to  time.  Parti  of  settled 

6.  Any  leases  granted  under  this  act  may  be  surrendered,  SUSI""'^^ 
either  for  the  purpose  of  obtaining  a  renewal  of  the  same  or  not ;  LeM«c  may  be 
and  the  power  to  authorize  leases  conferred  by  this  act  shall  •urw^red  and 
extend  to  authorize  new  leases  of  the  whole  or  any  part  of  the 
hereditaments  comprised  in  any  surrendered  lease  (^j. 

{g)  This  section  is  extended  to  all  leases,  whether  granted  in  purstiance 
of  this  act  or  otherwise.     (21  &  22  Vict.  c.  77,  a.  6,  potU) 

6.  The  power  to  authorize  leases  conferred  by  this  act  shall  pjJ"  *«  »tt*ho- 
extend  to  authorize  preliminary  contracts  to  grant  any  such  eztenTtTpieii- 
leases ;  and  any  of  the  terms  of  such  contracts  may  be  varied  ™in»nr  contraci*. 
in  the  leases. 

7.  The  power  to  authorize  leases  conferred  by  this  act  may  Mode  in  which 
be  exercised  by  the  court,  either  by  approving  of  particular  JSSoiSed.^ 
leases,  or  by  ordering  that  powers  of  leasing,  in  conformity 

with  the  provisions  of  this  act,  shall  be  vested  in  trustees  in 
manner  hereinafter  mentioned. 

8.  When  application  is  made  to  the  court,  either  to  approve  what  evidence 
of  a  particular  lease,  or  to  vest  any  powers  of  leasing  in  trustees,  ii^pu^SSfto" 
the  court  shall  require  the  applicant  to  produce  such  evidence  authoriae  leaMa. 
as  it  shall  deem  sufficient  to  enable  it  to  ascertain  the  nature, 

value  and  circumstances  of  the  estate,  and  the  terms  and  con- 
ditions on  which  leases  thereof  ought  to  be  authorized. 

9.  When  a  particular  lease  or  contract  for  a  lease  has  been  After  approTai  of 
approved  bv  the  court,  the  court  shall  direct  what  person  or  3iSi%ho°ibaS 
persons  shall  execute  the  same  as  lessor ;  and  the  lease  or  con-  be  the  lewor. 
tract  executed  by  such  person  or  persons  shall  take  effect  in  all 

respects  as  if  he  or  they  was  or  were  at  the  time  of  the  execution 
thereof  absolutely  entitled  to  the  whole  estate  or  interest  which 
is  bound  by  the  settlement,  and  had  immediately  afterwards 
settled  the  same  according  to  the  settlement,  and  so  as  to  operate 
(if  necessary)  by  way  of  revocation  and  appointment  of  the  use, 
or  otherwise  as  the  court  shall  direct. 

10.  Where  the  court  shall  deem  it  expedient  that  any  general  ^^?J*^'*V£^ 
powers  of  leasing  any  settled  estates  conformably  to  this  act  trutteetr*^ 
should  be  vested  in  trustees,  it  may  by  order  vest  any  such 

power  accordinglv,  either  in  the  existing  trustees  of  the  settle- 
ment or  in  any  other  persons ;  and  such  powers,  when  exercised 
by  such  trustees,  shall  take  effect  in  all  respects  as  if  the  power 
so  vested  in  them  had  been  originally  contained  in  the  settle- 
ment, and  so  as  to  operate  (if  necessary)  by  way  of  revocation 
and  appointment  of  the  use,  or  otherwise  as  the  court  shall 
direct ;  and  in  every  such  case  the  court,  if  it  shall  think  fit, 
may  impose  any  conditions  as  to  consents  or  otherwise  on  the 
exercise  of  such  power,  and  the  court  may  also  authorize  the 
insertion  of  provisions  for  the  appointment  of  new  trustees  from 
time  to  time  for  the  purpose  of  exercising  such  powers  of  leasing 
as  aforesaid  (Ji), 
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19  <f  20  Virt,        (h)  Leases  to  be  granted  by  trustees  under  this  act  must  be  settled  in  tbe 
c.  120,  #.  10.     judge's  chambers,     (Re  Procter,  3  Jur.,  N.  S.  534 ;  26  L.  J.,  Ch.  464.) 

A  n  order  was  made  under  this  act  to  empower  trustees  to  grant  agricaltural, 

mining  and  building  leases,  and  the  words  '*  and  such  leases  to  be  settled 
by  the  judge"  were  inserted  in  the  order.  The  building  leases  related  to  smsB 
takes,  and  had  theretofore  been  granted  in  a  printed  form  at  a  trifling  coat, 
but  if  e^ery  lease  was  to  be  settl^  by  the  judge  the  expense  would  be  more 
than  doubled.  Under  these  circumstances,  it  was  held,  that  the  words  "  and 
such  leases  to  be  settled  by  the  judge"  must  be  expunged.  {Re  Earl  Jeney, 
9  W.  R.  609.) 

On  petition,  the  court  made  an  order  vesting  in  trustees  of  a  settlement 
certain  powers  to  grant  leases,  and  to  do  other  things,  without  in  the  fint 
instance  directing  a  reference  to  the  conveyancing  counsel,  or  ordering  an 
inquiry  as  to  the  propriety  of  the  powers.  {Re  Jonet,  5  Jur.,  N.  S.  13S, 
£64.) 
Model  leaset.  A  model  lease  will,  in  cases  where  expense  may  thus  be  saved,  be  directed 

to  be  settled  and  adopted  for  each  lease,  without  the  necessity  of  applying 
to  chambers  in  every  case.  (Re  Hemingway,  7  W.  R.  279 ;  33  Law  T.  'l03, 
where  the  following  order  was  made: — "  It  is  ordered  that  general  powers 
of  leasing  the  estates  in  the  petition  mentioned,  subject  to  the  provisioos 
and  restrictions  in  the  act  contained,  be  vested  in  and 

in  the  petition  mentioned,  such  powers  to  be  exercised  with  the  oonseot 
in  writmg  of  ;  and  such  leases  to  be  in  such  terms  and  oondi> 

tions,  and  to  contain  such  covenants,  conditions  and  stipulations,  as  shall 
be  approved  of  by  the  judge  to  whose  court  this  cause  is  attached.")  It 
has  been  suggested,  that,  under  this  order,  the  proceeding  would  be  as  icA- 
lows :  the  parties  would,  by  an  affidavit  of  the  surveyors  employed,  state 
the  terms  and  conditions  upon  which  it  was  proposed  to  grant  the  leases ; 
and  the  intended  covenants,  conditions  and  stipulations  would  also  be 
stated,  and  a  certificate  approving  of  these  particulars  would  answer  every 
purpose :  thus,  the  minimum  rent  per  foot,  the  class  of  houses,  the  period 
to  be  allowed  for  building,  the  nature  of  the  covenants  for  repairing,  insur- 
ing, &c,  would  all  be  settled,  This  being  done  with  care  would  render  any 
further  application  unnecessary,  unless  a  very  diflferent  class  of  lease  was 
required.  (See  Chambers*  Settled  Estates,  8  W.  R.  646 ;  6  Jur.,  N.  S.  1005 ; 
Morgan's  Chancery  Acts,  p.  255,  n.,  3rd  ed.) 

^^'here  land  is  sold,  pursuant  to  an  order  of  the  court  under  this  act,  the 
conveyance  must  be  settled  by  the  judge,  whether  the  parties  diflfer  or  not. 
(Re  Eyre,  4  Kay  &  J.  268 ;  4  Jur.,  N.  S.  830.) 

But  where  land  is  to  be  sold  in  lots,  and  one  conveyance  has  been  settled 
by  the  conveyancing  counsel  of  the  court,  it  may  be  adopted  by  the  chief 
clerk  for  all  the  rest  in  which  no  special  circumstances  exist  to  render  so^ 
a  course  improper.    {lb.) 

Court  may  antho-  H.  Jt  shall  be  lawful  for  the  Court  of  Chancery  in  England, 
tUdSutOT'and"  BO  far  as  relates  to  estates  in  England,  and  for  the  Court  of 
of  timber.  Chancery  in  Ireland,  so  far  as  relates  to  estates  in  Ireland,  if  it 

shall  deem  it  proper  and  consistent  with  a  due  regard  for  the 
interests  of  all  parties  entitled  under  the  settlement,  and  subject 
to  the  provisions  and  restrictions  in  this  act  contained,  from  time 
to  time  to  authorize  a  sale  of  the  whole  or  any  parts  of  any 
settled  estates  or  of  any  timber  (not  being  ornamental  timber) 
growing  on  any  settled  estates ;  and  every  such  sale  shall  be 
conducted  and  confirmed  in  the  same  manner  as  by  the  rules 
and  practice  of  the  court  for  the  time  being  is  or  shall  be  re- 
quired in  the  sale  of  lands  sold  under  a  decree  of  the  court  (t). 

(t)  This  act  empowers  the  court  to  authorize  the  sale  and  conve3rance  of 
minerals  situate  under  a  settled  estate  apart  from  the  surface  thereof.  (Re 
Law,  7  Jur.,  N.  S.  511.)  The  contract  for  sale  was  ordered  to  be  carried 
into  effect  by  a  grant,  with  a  provision  limiting  the  time  within  which  the 
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coal  was  to  be  worked  out.   {Re  Afallin,  9  W.  R.  588  ;  3  Giff.  126  ;  80  L.  J.,    19  4-  20  Vict. 
Ch.  929.)  c.  120,*.  11. 


12.  When  any  land  is  sold  for  buildinjy  purposes  it  shall  be  CoMideration  for 
lawful  for  the  court,  if  it  shall  see  fit,  to  allow  tne  whole  or  anv  building  ni^y  be  a 
part  of  the  consideration  to  be  a  rent  issuing  out  of  such  landf,  ^^f^^  »nt. 
which  may  be  secured  and  settled  in  such  manner  as  the  court 
shall  approve. 

18.  On  any  sale  of  land  any  earth,  coal,  stone  or  mineral  Miiiendi,jto.n»y 
may  be  excepted,  and  any  rights  or  privileges  may  be  reserved,  «aie^**'    ^^^ 
and  the  purcnaser  may  be  required  to  enter  into  any  covenants^ 
or  submit  to  any  restrictions,  which  the  court  may  deem  ad- 
visable. 

14.  It  shall  be  lawful  for  the  Court  of  Chancery  in  England,  Sj^JSyj?*^,*^ 
so  far  as  relates  to  estates  in  England,  and  for  the  Court  of  parti  of  MttieS" 
Chancery  in  Ireland,  so  far  as  relates  to  estates  in  Ireland,  if  it  ^Jj**«« '»'  '<^^» 
shall  deem  it  proper  and  consistent  with  a  due  regard  for  the 
interests  of  all  parties  entitled  under  the  settlement,  and  subject 
to  the  provisions  and  restrictions  in  this  act  contained,  from  time 
to  time  to  direct  that  any  part  of  any  settled  estates  be  laid  out 
for  streets,  roads,  paths,  squares,  gardens,  or  other  open  spaces, 
sewers,  drains,  or  watercourses,  either  to  be  dedicated  to  the 
public  or  not ;  and  the  court  may  direct  that  the  parts  so  laid 
out  shall  remain  vested  in  the  trustees  of  the  settlement,  or  be 
conveyed  to  and  vested  in  any  other  trustees,  upon  such  trusts 
for  securing  the  continued  appropriation  thereof  to  the  purposes 
aforesaid  in  all  respects,  and  with  such  provisions  for  the  ap- 
pointment of  new  trustees,  when  required,  as  by  the  court  shall 
he  deemed  advisable  (ft). 

(k)  Under  this  act  the  court  will  not  authorize  the  sale  of  a  portion  of  the 
estate  for  raising  money  to  make  the  necessary  roads  on  building ;  but  it 
will  authorize  leases  on  the  terms  of  the  lessee's  making  such  roads.  (Rt 
Chambers,  28  Beav.  663  ;  29  L.  J.,  Ch.  924 ;  6  Jur.,  N.  S.  1006  ;  8  W.  R. 
646.) 

16.  On  every  sale  or  dedication  to  be  effected  as  hereinbefore  How  taiea  and 
mentioned  the  court  may  direct  what  person  or  persons  shall  bTcffecuS'imde^ 
execute  the  deed  of  conveyance ;  and  the  deed  executed  by  such  |j!^^**°°**^ 
person  or  persons  shall  take  effect  as  if  the  settlement  had  con- 
tained a  power  enabling  such  person  or  persons  to  effect  such 
sale  or  dedication,  and  so  as  to  operate  (if  necessary)  by  way  of 
revocation  and  appointment  of  the  use,  or  otherwise  as  the  court 
shall  direct  (/). 

(/)  Real  estate,  the  equity  of  redemption  in  which  was  devised  in  strict 
settlement,  was  ordered  to  be  sold,  and  an  order  was  made  appointing  A. 
and  B.  to  convey  under  this  act.  A  subsequent  order  declared  that  the 
order  should  bind  the  mortgagees.  After  this  the  mortgagees  conveyed  the 
legal  estate  in  the  real  estate  to  the  trustees  of  the  will :  it  was  held,  that, 
notwithstanding  such  conveyance  by  the  mortgagees,  A.  and  B.  had  power 
to  convey,  and  that  the  concurrence  of  the  trustees  of  the  will  was  unneces- 
sary.  {Eyre  v.  Saunders,  Ex  parte  Yeo,  6  Jur.,  N.  S.  708 ;  28  L.  J.,  Ch. 
489.) 

16.  Any  person  entitled  to  the  possession  or  to  the  receipt  of  AppHcsttonby 
the  rents  and  profits  of  any  settled  estates  for  a  term  of  years  Siw'^wwi"oq- 
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determinable  on  his  death,  or  for  an  estate  for  life  or  any  greater 
estate,  may  apply  to  the  court,  by  petition  in  a  summary  way, 
to  exercise  the  powers  conferred  by  this  act  (m). 

(m)  Where  a  testator  leaves  property  to  his  widow  for  life  or  dnrinf 
widowhood,  and  she  and  the  parties  entitled  in  remainder  join  in  a  peticioa 
under  this  act,  that  is  a  sufficient  compliance  with  the  terms  of  this  section. 
(  WiUiamt  t.  WiUioMu,  9  W.  R.  888.) 

17.  Subject  to  the  exception  contained  in  the  next  sec^on, 
every  application  to  the  court  must  be  made  with  the  concur- 
rence or  consent  of  the  following  parties ;  namely. 

Where  there  is  a  tenant  in  tail  under  the  settlement  in 
existence  and  of  full  age,  then  the  parties  to  concur  or 
consent  shall  be  such  tenant  in  tail,  or  if  there  is  more 
than  one  such  tenant  in  tail  then  the  first  of  such  tenants 
in  tail,  and  all  persons  in  existence  having  any  beneficial 
estate  or  interest  under  or  by  virtue  of  the  setdement 

Erior  to  the  estate  of  such  tenant  in  tail,  and  all  trustees 
aving  any  estate  or  interest  on  behalf  of  any  unborn 
child  prior  to  the  estate  of  such  tenant  in  tail ; 
And  in  every  other  case  the  parties  to  concur  or  consent 
shall  be  all  the  persons  in  existence  having  any  beneficial 
estate  or  interest  under  or  by  virtue  of  the  settlement, 
and  also  all  trustees  having  any  estate  or  interest  on 
behalf  any  unborn  child  (n). 

(n)  Where  a  great  number  of  legatees  had  charges  upon  the  estates 
sought  to  be  leased,  an  order  was  made  under  this  section  without  service 
on  the  legatees ;  but  Kindersleyt  V.  C,  directed  the  words  "  subject  to  and 
so  as  hot  to  affect  the  rights,  estates  and  interest  of  any  person  whose  con- 
sent and  concurrence  could  not  be  obtained  "  to  be  inserted  therein.  {Re 
Legge*$  Settled  Ettatet,  6  W.  R.  20.)  And  services  of  notice  on  a  person  of 
weak  mind,  not  found  a  lunatic  by  inquisition,  who  had  a  remote  contingent 
interest  in  the  property,  were  dispensed  with  where  there  were  others  in  the 
same  interest  who  had  concurred.  {Re  FrankikCt  Settled  Estates,  7  W.  R. 
45.)  It  was  held,  by  PFood,  V.  C,  in  Eyre  v.  Saunders  (4  Jur^  N.  S.  830,) 
that  where  the  cestuis  que  trust  **  beneficiaUy  interested "  (being  persons 
having  portions  secured  on  the  lands  to  be  sold)  were  numerous,  and  the 
trustees  had  power  to  give  receipts  for  the  monies  payable  (see  now  22  & 
28  Vict  c.  35,  s.  28,  post),  the  consent  of  the  latter  to  the  sale  was  sufficient. 

The  expression  "  persons  entitled,'*  in  this  act,  means  persons  beneficiaUy 
entitled ;  and  all  persons  entitled  must  concur.  Trustees  can  only  con- 
sent for  unborn  children ;  but  trustees,  with  a  power  of  sale,  may  join  in 
a  sale  which  will  bind  all  persons  claiming  under  their  trust.  {Grey  v. 
Jenkins,  26  Beav.  351.) 

18.  Provided  nevertheless,  that,  unless  there  shall  be  a  person 
entitled  to  an  estate  of  inheritance  whose  consent  or  concurrence 
shall  have  been  refused  or  cannot  be  obtained,  it  shall  be  lawful 
for  the  court,  if  it  shall  think  fit,  to  give  effect  to  any  petition, 
subject  to  and  so  as  not  to  affect  the  rights,  estate  or  interest  of 
any  person  whose  consent  or  concurrence  has  been  infused  or 
cannot  be  obtained,  or  whose  rights,  estate  or  interest  ought  in 
the  opinion  of  the  court  to  be  excepted. 

19.  Notice  of  any  application  to  the  court  under  this  act  shall 
be  served  on  all  trustees  who  are  seised  or  possessed  of  any 
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estate  in  trast  for  any  person  whose  consent  or  concurrence  to  or   19  f  20  Vkt. 
in  the  application  is  hereby  required,  and  on  any  other  parties    <?»  120*  *«  19. 
who  in  tne  opinion  of  the  court  ought  to  be  so  served,  unless  the 
court  shall  think  fit  to  dispense  with  such  notice. 

20.  Notice  of  any  application  to  the  court  under  this  act  shall  ^^^^^^ 
be  inserted  in  such  newspapers  as  the  court  shall  direct,  and  any  ^ven  in  i 
person  or  body  corporate,  whether  interested  in  the  estate  or  not,  p»p^« 
may  apply  to  the  (Jourt  of  Chancery  by  motion  for  leave  to  be 
heard  m  opposition  to  or  in  support  of  any  application  which 
may  be  made  to  the  court  under  this  act ;  and  the  court  is  hereby 
authorized  to  permit  such  person  or  corporation  to  appear  and 
be  heard  in  opposition  to  or  support  of  any  such  application,  on 
such  terms  as  to  costs  or  otherwise,  and  in  such  manner,  as  it 
shall  think  fit  (o). 

(o)  As  to  the  time  for  motions  under  this  section  and  the  order  thereon, 
see  order,  pL  17,  pott. 


ZL  The  court  shall  not  be  at  liberty  to  grant  any  application  No  appiteation 

nder  this  act  in  any  case  where  the  applicant,  or  any  party  SJ^iSlJ  wb«_ 

entitled,  has  previously  applied  to  either  House  of  Parliament  aaimUarappiiea- 

^  \  *  .  0^        *  *  ..<  ...  «  .      tint!  h&«  hftfin  re. 


under  this  act  in  any  case  where  the  applicant,  or  any  party  SJ^iSlJ  wbire 

,  __   previously  applied  to  either  House  of  Parliament  •■imUarappiica- 

for  a  private  act  to  efiect  the  same  or  a  similar  object,  and  such  jll^^y^ib^' 


application  has  been  rejected  on  its  merits,  or  reported  against  ^^^^ 
by  the  judges  to  whom  the  bill  may  have  been  referred  (p). 

{p)  Where,  therefore,  a  petitioner  had  several  tiroes  applied  to  parlia- 
ment for  similar  powers  of  leasing  settled  property  as  were  asked  for  by  the 
Petition,  and  such  applications  were  rejected :  it  was  held,  that  the  court 
ad  no  power  to  grant  such  an  application.    {Re  Wilton,  1  L.  T.,  N.  S.  25.) 

22.  The  court  shall  direct  that  some  sufficient  notice  of  any  Kotiee  of  the 
exercise  of  any  of  the  powers  conferred  on  it  by  this  act  shall  be  ^^^^^i^"* 
placed  on  the  settlement  or  on  any  copies  thereof,  or  otherwise  the  court, 
recorded  in  any  way  it  may  think  proper,  in  all  cases  where  it 

shall  appear  to  the  court  to  be  practicable  and  expedient,  for 
preventing  fraud  or  mistake. 

23.  All  money  to  be  received  on  any  sale  effected  under  the  court  may  sp- 
authority  of  this  act,  or  to  be  set  aside  out  of  the  rent  or  pay-  SSSiV^Sdlppi^ 
ments  reserved  on  any  lease  of  earth,  coal,  stone  or  minerals  as  ?^|^^V^^ 
aforesaid,  may,  if  the  court  shall  think  fit,  be  paid  to  any  trus- 
tees of  whom  it  shall  approve,  or  otherwise  the  same  shall  be 

paid  into  the  Bank  of  England  or  Ireland,  as  the  case  may  be, 
to  the  account  of  the  Accountant-Geueral  of  the  Court  of  Chan- 
cery, ex  parte  the  applicant  in  the  matter  of  this  act,  and  in 
either  case  such  money  shall  be  applied  as  the  court  shall  from 
time  to  time  direct  to  some  one  or  more  of  the  following  pur- 
poses; (namely,) 

The  purchase  or  redemption  of  the  land  tax,  or  the  dis- 
charge or  redemption  of  any  incumbrance  affecting  the 
hereditaments  in  respect  of  which  such  money  was  paid, 
or  afiecting  any  other  hereditaments  subject  to  the  same 
uses  or  trusts ;  or 
The  purchase  of  other  hereditaments  to  be  settled  in  the 
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19  if  20  FieL  game  manner  as  the  hereditaments  in  respect  of  which 

c.  120,  #.23.  jj^g  money  was  paid ;  or 

The  payment  to  any  person  becoming  absolutely  enti- 
t\ed{q). 

(q)  Estates  having  been  sold  under  this  act,  and  the  proceeds  paid  into 
court,  a  petition  was  presented  for  re- in  vestment  in  other  lands :  it  was  held, 
that  it  was  unnecessary  again  to  serve  those  parties  whose  concurrence  had 
previously  been  obtained  at  the  time  of  the  sale.  {Re  Dmke  nf  Cievelamd'i 
Harie  Estates,  1  Drew,  k  Sm.  481 ;  7  Jur.,  N.  S.  769  ;  30  L.  J.,  Ch.  863; 
9  W.  R.  883.) 

An  estate  was  sold  by  the  direction  of  the  court  under  this  act,  and  the 
proceeds  paid  into  court.  On  the  petition  of  the  tenant  for  life,  with  the 
consent  of  the  tenant  in  uil,  the  court  made  an  order  for  liberty  to  invest 
the  purchase-money  on  mortgage.    ( fVall  v.  Ha//,  8  L.  T^  N.  S.  44.) 

Petitions  having  been  presented  under  this  act,  and  under  a  private  act, 
respecting  money  in  court  to  which  an  infant  remainderman  was  entitled, 
the  court  directed  that  a  guardian  ad  litem  should  be  appointed  to  repre- 
sent the  in&nt  remainderman,  and  also  that  the  trustees  of  the  will,  onder 
which  the  property  was  settled,  should  have  their  costs  of  appearing  opoa 
the  petition.    {Re  Hart  Estates  Act,  29  L.  J.,  Ch.  530 ;  8  W.  R.  336.) 

Where  an  estate  has  been  sold  under  this  act,  it  is  not  necessary  to  pub- 
lish in  the  newspapers  any  notice  of  an  application  for  the  re-investment  of 
the  purchase- money  in  other  land.    {Re  Sexton  Bams,  10  W.  R.  416.) 

Where  there  was  no  trustee  of  the  settled  estate  which  had  been  sold  in 
existence,  the  court  required  new  trustees  to  be  appointed,  and  the  convey- 
ance of  the  lands  purchased  to  be  made  to  such  new  trustees.    (lb,) 


Trnstsetmay 
apply  moniei,  In 
certain  casec, 
without  appliea- 
tion  toooort. 


24.  The  application  of  the  money  in  manner  aforesaid  may, 
if  the  court  suall  so  direct,  be  made  by  the  trustees  (if  any) 
without  application  to  the  court,  or  otherwise  upon  an  order 
of  the  court  upon  the  petition  of  the  person  who  would  be  en- 
titled to  the  possession  or  the  receipt  of  the  rents  and  profits 
of  the  land  if  the  money  had  been  invested  in  the  purchase  of 
land  (r). 

(r)  This  section  refers  only  to  applications  under  the  act  for  the  sale  of 
estates,  and  not 'to  petitions  dealing  with  purchase-money.  {Rs  Duke  4 
Cleveland's  Harte  Estates,  I  Drew.  &  Sm.  481 ;  7  Jur.,  N.  S.  769 ;  30  L.  J., 
Ch.  862 ;  9  W.  R.  883.) 


Until  money  can 
be  applted,  to  be 
invested,  and 
dividend!  to  be 
paid  to  parties 
entitled. 


Conrt  may  exer- 
cise powers  re- 
peatedly; but 
may  not  exercise 
them  if  expressly 
negatived. 


20.  Until  the  money  can  be  applied  as  aforesaid,  the  same 
shall  be  from  time  to  time  invested  in  Exchequer  Bills,  or  in 
Three  per  Centum  Consolidated  Bank  Annuities,  as  the  court 
shall  think  fit ;  and  the  interest  and  dividends  of  such  exchequer 
bills  or  bank  annuities  shall  be  paid  to  the  person  who  would 
have  been  entitled  to  the  rents  and  profits  of  the  land  if  the 
money  had  been  invested  in  the  purchase  of  land. 

26.  The  court  shall  be  at  libertv  to  exercise  any  of  the 
powers  conferred  on  it  by  this  act,  whether  the  court  shall  have 
already  exercised  any  of  the  powers  conferred  by  this  act  in  re- 
spect of  the  same  property,  or  not ;  but  no  such  powers  shall  be 
exercised  if  an  express  declaration  or  manifest  intention  that 
they  shall  not  be  exercised  is  contained  in  the  settlement,  or  may 
reasonably  be  inferred  therefi*om,  or  from  extrinsic  circumstances 
or  evidence :  provided  always,  that  the  circumstance  of  the  set- 
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dement  containing  powers  to  effect  similar  purposes  shall  not    19  S^  29  Fict, 
preclude  the  court  from  exercising  any  of  the  powers  conferred     <?*  120,  *.  26. 
oy  this  act,  if  it  shall  think  that  the  powers  contained  in  the 
settlement  ought  to  be  extended. 

27.  Nothing  in  this  act  shall  be  construed  to  empower  the  court  not  to 
court  to  authorize  any  lease,  sale  or  other  act  beyond  the  extent  wWch^c^uTS  nS? 
to  which  in  the  opinion  of  the  court  the  same  might  have  been  hm^nautho- 
authorized  in  and  by  the  settlement  by  the  settlor  or  settlors.        aeuior/ 

28.  After  the  completion  of  any  lease  or  sale,  or  other  act,  Acts  of  the  court 
under  the  authority  of  the  court,  and  purporting  to  be  in  pur-  ^^j2nhi?aJt 
suance  of  this  act,  the  same  shall  not  be  invalidated  on  the  not  to  be  iuTaii- ' 
ground  that  the  court  was  not  hereby  empowered  to  authorize  ^^^' 

the  same;  except  that  no  such  lease,  sale  or  other  act  shall 
have  any  effect  against  any  person  whose  concurrence  in  or 
consent  to  the  application  ought  to  have  been  obtained,  and  was 
not  obtained  («). 

(«)  Where  realty,  which  was  comprised  in  a  settlement,  had  been  in  part 
subjected  to  sub-settlements,  operating  through  powers  of  appointment  in 
the  original  deed,  and  in  part  emancipated  from  all  settlement  by  becoming 
vested  in  persons  as  tenants  in  fee,  and  in  other  persons  as  mortgagees :  it 
was  held,  that  an  order  obtained  in  the  matter  of  this  act,  and  in  the  matter 
of  the  estates  comprised  in  the  original  settlement  for  the  sale  of  all  the 
lands  comprised  therein,  was  erroneous.  {Re  Thompson,  Green  v.  Thompson, 
1  Johns.  418 ;  6  Jur.,  N.  S.  1348.) 

It  is  competent  to  a  purchaser  under  this  act  to  object,  at  any  time  before 
completion,  that  the  order  for  sale  was  in  excess  of  the  jurisdiction  of  the 
court     (76.) 

It  seems,  nevertheless,  that  the  conveyance  when  completed  will  g^ve 
an  indefeasible  title  by  virtue  of  this  section,  notwithstanding  any  excess 
of  jurisdiction ;  and  that  it  is  not  necessary  that  the  proceedings  under 
the  act  should  specify  the  particular  settlement  to  which  the  property  is 
at  the  time  subject,  provided  the  property  is  sufficiently  identified,  and 
is  actually  under  settlement ;  and  that  the  court  has  jurisdiction  to  order 
a  sale  under  the  act,  notwithstanding  the  existence  of  powers  under  which 
the  proposed  sale  may  be  effectual,    (lb.) 

29.  It  shall  be  lawful  for  the  court,  if  it  shall  think  fit,  to  coets. 
order  that  all  or  any  costs  or  expenses  of  all  or  any  parties  of 
and  incident  to  any  application  under  this  act  shall  be  a  charge 

on  the  hereditaments  which  are  the  subject  of  the  application, 
or  on  an^  other  hereditaments  included  in  the  same  settlement, 
and  subject  to  the  same  limitations;  and  the  court  may  also 
direct  that  such  costs  and  expenses  shall  be  raised  by  sale  or 
mortgage  of  a  sufficient  part  of  such  hereditaments,  or  out  of 
the  rents  or  profits  thereof,  such  costs  and  expenses  to  be  taxed 
as  the  court  shall  direct. 

30.  The  Lord  Chancellor  of  Great  Britain,  with  the  advice  Power  to  Lord 
and  assistance  of  the  English  Master  of  the  Rolls,  the  Lords  to^^iSflraiM^iii^d 
Justices  of  the  Court  of  Appeal  in  Chancery,  and  the  Vice-  orders. 
Chancellors,  or  of  any  three  of  them,  so  far  as  relates  to  proceed* 

ings  in  England,  and  the  Lord  Chancellor  of  Ireland,  with  the 
advice  and  assistance  of  the  Irish  Master  of  the  Rolls  and  of 
the  Lord  Justice  of  the  Court  of  Appeal  in  Chancery  in  Ire- 
land, or  of  any  two  of  them,  so  far  as  relates  to  proceedings  in 
Ireland,  may,  if  he  shall  think  fit,  from  time  to  time  make 

8.  XX 
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general  rules  and  orders  for  carrying  the  purposes  of  this  act 
into  effecty  and  for  r^uiating  the  times  ana  form  and  mode  of 
procedure,  and  eeneraliy  the  practice  of  the  court  in  respect  ai 
the  matters  to  \^ich  this  act  relates,  and  for  regulating  tne  fees 
and  allowances  to  all  officers  and  solicitors  of  the  coort  in  re- 
spect to  such  matters ;  and  such  rules  and  orders  may  finom  time 
to  time  he  rescinded  or  altered  by  the  like  authorities  respec- 
tively ;  and  all  such  rules  and  orders  shall  take  effect  as  genieral 
orders  of  the  court  (f ). 

(t)  See  21  &  22  Vict.  c.  77,  a.  7,  and  tke  orders  made  in  puraoaoee  of 
this  ncttput,  pp.  679— 6S2. 


RqIm  and  orden 
to  be  kid  befon 


one  years. 


81.  All  general  rules  and  orders  made  as  aforesaid  shall,  im- 
mediately after  the  making  and  issuing  thereof,  be  laid  before 
both  Houses  of  Parliament,  if  parliament  be  then  sitting,  or  if 
parliament  be  not  then  sitting,  within  twenty-one  days  afler 
the  next  meetingthereof ;  and  it  shall  be  lawful  for  either  of 
the  Houses  of  Farliament,  by  any  resolution  passed  within 
thirty-six  days  after  such  rules  or  orders  have  been  laid  before 
it,  to  resolve  that  the  same  or  any  part  thereof  ought  not  to 
continue  in  force,  and  thereupon  the  same  shall  cease  to  be 
binding. 
Tenanu  for  life,  32.  It  shall  be  lawful  for  any  person  entitled  to  the  posses- 
kM^forfwwiV  "<^°  ^^  ^  ^^^  receipt  of  the  rents  and  profits  of  any  settled  es- 
tates for  an  estate  for  life,  or  for  a  term  of  years  determinable 
with  his  life,  or  for  any  greater  estate,  either  in  his  own  right 
or  in  right  of  his  wife,  unless  the  settlement  shall  contain  an 
express  declaration  that  it  shall  not  be  lawful  for  such  person  to 
make  such  demise ;  and  also  for  any  person  entitled  to  the  pos- 
session or  to  the  receipt  of  the  rents  and  profits  of  any  unsettled 
estates  as  tenant  b^  tne  curtesy,  or  in  dower,  or  in  right  of  a 
wife  who  is  seised  m  fee,  without  any  application  to  the  court, 
to  demise  the  same  or  any  part  thereof,  except  the  principal 
mansion  house  and  the  demesnes  thereof,  and  other  lands 
usually  occupied  therewith,  from  time  to  time,  for  any  term  not 
exceeding  twenty-one  years  to  take  effect  in  possession :  nro- 
yided,  that  eiery  such  demise  be  made  by  deed,  and  the  beat 
rent  that  can  reasonably  be  obtained  be  thereby  reseryed,  with- 
out any  fine  or  other  l>enefit  in  the  nature  of  a  fine,  which  rent 
shall  be  incident  to  the  immediate  reversion ;  and  provided  that 
such  demise  be  not  made  without  impeachment  of  waste,  and 
do  contain  a  covenant  for  payment  of^  the  rent,  and  such  other 
usual  and  proper  covenants  as  the  lessor  shall  think  fit,  and  also 
a  condition  or  re-entry  on  non-payment  for  a  period  not  l^j 
than  twenty-eight  days  of  the  rent  thereby  reserved,  and  on  non- 
observance  of  any  of  the  covaiants  or  conditions  therein  con- 
tained ;  and  provided  a  counterpart  of  every  deed  of  lease  be 
executed  by  the  lessee. 

33.  Every  demise  authorized  by  the  last  preceding  section 
shall  be  valid  a^inst  the  person  granting  the  same,  and  all 
other  persons  entitled  to  estates  subsequent  to  the  estate  of  such 
person  under  or  by  virtue  of  the  same  settlement,  if  the  estates 


Against  whom 
■uch  lesMt  ihall 

bOTElid. 
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be.  settled,  and  in  the  case  of  unsettled  estates  against  all  persons  19  4"  20  FUt. 
elaiQiins  through  or  under  the  wife  or  husband  (as  the  case  may  g.  120,  #.  38. 
be)  of  the  person  granting  the  same  (u). 

(h)  See  21  &  22  Vict.  c.  77,  a.  8,  post,  p.  679. 

84.  The  execution  of  any  lease  by  the  lessor  or  lessors  shall  Eridence  of  exe- 
be  deemed  sufficient  evidence  that  a  counterpart  of  such  lease  has  by'ieuee.'^*^ 
been  duly  executed  by  the  lessee  as  required  by  this  act. 

35.  The  act  of  the  thirty-second  year  of  King  Henry  the  Repeal  of  82 
Eighth,  chapter  twenty-eight,  intituled  "  Lessees  to  enjoy  the  {l*cir''i%«i*5f 
Farm  against  the  Tenants  in  Tail,"  and  the  act  of  the  parlia^'  c.6(ireiind),ixl 
ment  of  Ireland  of  the  tenth  year  of  King  Charles  the  First,  2ucJaiS«^'**'*" 
session  three,  chapter  six,  intituled  **  An   Act  that  Lessees 
shall  enioy  their  Farms  against  Tenants  in  Tail  or  in  Right  of 
their  Wives,  &c.,"  are  hereby  repealed,  except  so  &t  as  relates 
to  leases  made  by  persons  having  an  estate  in  the  right  of  their 
churches. 

S6«  All  powers  given  by  this  act,  and  all  applications  to  the  ProviiionMto 
court  under  this  act,  and  consents  to  such  applications^  may  be  J?c?"'*'  *"°****^"» 
exercised,  made  or  given  by  guardians  on  behalf  of  infknts,  and 
by  committees  on  l^alf  of  lunatics,  and  by  assignees  of  bank- 
rupts or  insolvents :  provided  nevertheless,  that  in  the  cases 
of  infant  or  lunatic  tenants  in  tail  no  application  to  the  court 
or  consent  to  any  application  may  be  made  or  given  by  any 
guardian  or  committee  without  the  special  dii^ction  of  the 
court  (a?). 

(x)  See  Order  23,  pott,  p.  681. 

Under  this  section  a  guardian  to  an  infant  may,  after  a  petition  has  been 
presented  by  the  inCetnt,  be  appointed.  Whilst  they  point  out  the  most  con- 
venient course  of  proceeding  under  the  act,  the  regulations  of  the  8th 
August,  1857»  are  not  absolutely  obligatory  in  every  case  (Ac  Hargreaoeif 
6  Jur.,  N.  S.  tfO;  28  L.  J.,  Ch.  197.    Seepot^,  pp.  681,  682.) 

37.  Where  a  married  woman  shall  apply  to  the  court,  or  a  married  woman 
consent  to  an  application  to  the  court,  unaer  this  act,  she  shall  JSJjf  ISfiJ^^J^f 
first  be  examinee!  apart  from  her  husband  touching  her  know-  amined  apart 
ledge  of  the  nature  and  effect  of  the  application,  and  it  shall  be  SSd.*'**^'"" 
ascertained  that  she  freely  desires  to  make  or  consent  to  such 
application ;  and  such  examination  shall  be  made  whether  the 
hereditaments  which  are  the  subject  of  the  application  shall  be 
settled  in  trust  for  the  separate  use  of  such  married  woman  in- 
dependently of  her  husband,  or  not;  and  no  clause  or  provision  nocIsum,  &;c. 
in  any  settlement  restraining  anticipation  shall  prevent  the  court  Itr^^J^i^tkT 
from  exercising,  if  it  shall  think  fit,  any  of  tne  powers  given  5Jn°5o^jf^ro 
by  this  act,  and  no  such  exercise  shall  occasion  any  forfeiture,  Jxercistng  powers 
anything  in  the  settlement  contained  to  the  contrary  notwith-  °^  ^^^  ^^^ 
standing  (y). 

(y)  The  examination  of  a  married  woman,  under  this  section,  ought  not 
to  take  .place  until  the  petition  has  been  presented  and  answered,  and  car- 
ried into  the  chambers  of  the  judge  by  whom  it  is  to  be  heard,  but  ought 
to  take  place  before  any  judicial  step  has  been  taken  by  him  upon  it.  {Re 
Foster,  1  De  G.  &  J.  386  ;  24  Beav.  220.) 

The  issuing  of  advertisements  under  the  aOth  section,  before  the  exami- 
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19  4-  20  Fiet,    nation,  will  not  invalidate  the  proceedings ;  but  as  a  general  rule  it  is  destr- 
e,  120,  8.  37.     able  that  the  examination  should  take  place  inunediatdy  after  the  pedtioo 

~~^  has  been  carried  into  chambers.    (76.) 

A  married  woman,  entitled  to  a  jointure  charged  on  settled  estates, 
must  be  examined  under  this  section.  Upon  an  application  under  the 
act,  the  examination  was  allowed  to  be  taken  after  the  order  was  made  oa 
the  petition,  but  before  it  was  drawn  up,  the  petition  being  ordered  to  be 
mentioned  again  after  the  examination.  (Re  Turbmt^s  EttaU,  2  New  Rep, 
487.) 

Where  all  parties  interested  in  an  application  under  the  diird  section, 
including  the  trustees  of  the  settlement  of  a  married  lady,  consented  to 
the  application,  the  court  dispensed  with  her  separate  examination  under 
this  section.    {Re  Lord  De  Tabley*$  SeitUd  Estates,  8  Law  T.,  N.  S.  719.) 


Buch  exsmina.  88.  The  examiuatioD  of  such  married  woman  shall  be  made 
by  the  ^m'orbj  ^^^^^^  ^Y  ^^^  court  or  by  some  solicitor  duly  appointed  by  the 
a  toUcitor.  court  for  that  purpose,  who  shall  certify,  under  nis  hand,  that 

he  has  examined  ner  apart  from  her  husband,  and  is  satisBed 
that  she  is  aware  of  the  nature  and  effect  of  the  intended  appli- 
cation, and  that  she  freely  desires  to  make  or  consent  to  the 
same  (a). 


(a)  This  section,  in  requiring  the  appointment  of  a  solicitor  to 
a  married  woman  abroad,  meant  a  suicitor  of  the  Court  of  Chancery  in 
England,  and  therefore  the  court  refused  to  direct  a  commission  to  a  bcr- 
ritfter  and  solicitor  of  a  court  in  Canada  for  that  piurpose ;  but  this  is  not 
necessary  since  the  21  &  22  Vict  c.  77,  s.  6,  post,  p.  679.  {Turner  ▼. 
Turner,  2  De  G.  &  J.  684.) 


As  to  eontsnt  of 
married  women 
underage. 

No  equity  to 
compel  soy  one 
to  apply  to  the 
court. 

Tenants  for  lif^, 
frc  may  exercise 
powers  notwith- 
•tanding  incum- 
brances. 


Exception  at  to 
entails  created 
by  acts  of  par- 
liament. 


89.  Subject  to  such  examination  as  aforesaid,  married  women 
may  make  or  consent  to  any  applications,  whether  they  be  of 
full  age  or  infants. 

40.  Nothing  in  this  act  shall  be  construed  to  create  any  obli- 
gation at  law  or  in  equity  on  any  person  to  make  or  consent  to 
any  application  to  the  court,  or  to  exercise  any  power. 

41.  For  the  purposes  of  this  act,  a  person  shall  be  deemed  to 
be  entitled  to  the  possession  or  to  the  receipt  of  the  rents  and 
profits  of  estates,  although  his  estate  may  be  chareed  or  incum- 
oered  either  by  himself  or  by  the  settlor,  or  ouierwise  how- 
soever, to  any  extent ;  but  the  estates  or  interests  of  the  ^Lrties 
entitled  to  any  such  charge  or  incumbrance  shall  not  be  afiected 
by  the  acts  of  the  person  entitled  to  the  possession  or  to  the  re- 
ceipt of  the  rents  and  profits  as  aforesaid,  unless  they  shall 
concur  therein. 

42.  Provided  always,  that  nothing  in  this  act  shall  authorize 
any  sale  or  lease  beyond  the  term  of  twenty-one  years  of  any 
settled  estates  in  which,  under  the  act  of  the  thirty-fourth  and 
thirty-fifth  years  of  King  Henry  the  Eighth,  chapter  twenty, 
**  To  embar  feigned  Recovery  of  Lands  wherein  the  King  is  m 
Reversion,"  or  under  any  other  act  of  parliament,  the  tenants  in 
tail  are  restrained  from  barring  or  defeating  their  estates  tail,  or 
where  the  reversion  is  vested  in  ttia  crown  {b)m 


{b)  See  ante,  p.  342,  n. 
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48.  Nothing  in  this  act  shall  authorize  the  granting  of  a  19  f  20  Fiet. 
lease  of  any  copyhold  or  customary  hereditaments  not  war-  <?«  120,  s,  48. 
ranted  by  the  custom  of  the  manor  without  the  consent  of  the  f*S°g/*^****  °' 
lord,  nor  otherwise  prejudice  or  affect  the  rights  of  any  lord  of  **  »»*»«"• 
a  manor. 

44.  The  provisions  of  this  act  shall  extend  to  all  settlements.  To  whatMtue. 
whether  made  before  or  after  it  shall  come  in  force,  except  those  S*(«tend.' 
as  to  demises  to  be  made  without  application  to  the  court,  which 
shall  extend  only  to  settlements  made  after  this  act  shall  come 
in  force. 

46.  This  act  shall  not  extend  to  Scotland.  Extent  of  act. 

46.  This  act  shall  come  in  force  on  the  first  day  of  November,  ConMnencement 
one  thousand  eight  hundred  and  fifty-six. 
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LEASES  AND  SALES  OF  SETTLED  ESTATES 
AMENDMENT  ACT. 

21  &  22  Victoria,  c.  77. 

An  Act  to  amend  and  extend  the  Settled  Estates  Act  of  1856. 

[2nd  August,  1858.] 


21  ar  22  Via,  Whereas  it  is  expedient  to  amend  and  extend  the  Settled 

C.77,  $.  1.      Estates  Act  of  1856  (nineteenth  and  twentieth  Victoria,  chapter 

one  hundred  and  twenty),  in  certain  particulars:  be  it  enaOed, 

as  follows : — 

Befinftions of  1.  For  the  purposes  of  the  definitions  of  ^'settlement"  and 

"seuiederulcs"?  "settled  cstatcs"  contained  in  the  first  section  of  the  said  act, 

(a).  all  estates  or  interests  in  remainder  or  reversion  not  disposed  of 

by  the  settlement,  and  reverting  to  a  settlor,  or  descending  to 

the  heir  of  a  testator,  shall  be  deemed  to  be  estates  coming  to 

such  settlor  or  heir  under  or  by  virtue  of  the  settlement  (a). 

(a)  See  aiUe,  p.  664w 


Building  lease"  2.  Tlic  tcrm  *'  building  lease"  in  the  said  act  shall  be  deemed 
to  include  a  repairing  lease,  so  that  no  repairing  lease  shall  be 
made  for  a  term  exceeding  sixty  years  (b), 

(6)  See  ante,  p.  665. 


to  include  repair- 
ing lease. 


Powers  of  Teasing      3.  All  the  powcrs  to  authorizc  and  to  grant  leases  contained 

copyhoM  and        in  the  Said  act  and  this  act  shall  be  deemed  to  include  powers 

customary  te-       to  the  lords  of  Settled  manors  to  give  licences  to  their  copyhold 

nanu  of  m&non.  ^^  customary  tenants  to  grant  leases  of  lands  held  by  tnem  of 

such  manors  to  the  same  extent  and  for  the  same  purposes  as 

leases  may  be  authorized  or  granted  of  freehold  hereditaments 

under  the  said  act  and  this  act. 

Extension  of  4.  The  powcr  givcn  to  the  court  by  the  second  section  of  the 

SecTfJnTorre-     Said  act  to  cxteud  the  term  thereby  prescribed  for  building 

<:it«^  fu^^  Idin    l^^^f  where  it  shall  be  satisfied  that  it  is  the  usual  custom  of 

lea^s  II).  "^     ^  the  district,  and  beneficial  to  the  inheritance,  to  grant  building 

leases  for  longer  terms,  shall  be  extended  and  may  be  exercised 

with  respect  to  all  the  other  leases  in  the  same  section  mentioned, 

except  agricultural  leases,  provided  the  court  shall  be  satisfied 

that  it  is  the  usual  custom  of  the  district  and  beneficial  to  the 

inheritance  to  grant  such  leases  for  longer  terms. 

(c)  See  antCf  p.  ^65, 
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6.  The  power  conferred  by  the  fifth  section  of  the  said  act  to    21  f  22  Viet. 
surrender  leases  granted  under  the  provisions  of  the  said  act      g«  77,  8. 6. 
shall  be  deemed  to  extend  to  all  leases,  whether  granted  in  pur-  ^f^o  ■uirender 
suance  of  the  said  act  or  otherwise.  *  ***** 

(d)  See  ante,  p.  667. 

6.  Whenever  a  married  woman  is  resident  out  of  the  juris-  ^t  to  taWng 
diction  of  the  Court  of  Chancery  of  England  or  the  Court  of  SmaiSeV**" 
Chancery  of  Ireland  respectively,  as  the  case  may  be,  her  exa-  ^®»«>  (*)• 
mination,  under  the  thirty-eighth  section  of  the  act,  may  be 

made  by  an^  person  appointed  for  that  purpose  by  the  court, 
whether  he  is  or  is  not  a  solicitor  of  the  court ;  and  the  appoint- 
ment of  anv  such  person,  not  being  a  solicitor,  shall  afford  con- 
clusive eviaence  that  the  married  woman  was  as  the  time  of  such 
examination  resident  out  of  the  jurisdiction  of  the  court  {/). 

(e)  See  ante,  s.  88,  p.  676. 

(/ )  The  decision  in  Turner  v.  Turner  (2  Do  G.   &  J.  534),  led  to  the 
introduction  of  this  section. 

7.  The  power  contained  in  the  said  act  to  make  and  rescind  Extenrioo  or 
general  rules  and  orders  shall  extend  to  the  matters  to  which  this  gJJSaroiSllnd 
act  relates;  and  such  rules  and  orders  may,  so  far  as  may  be  orden. 
found  exp^ient,  alter  the  procedure  prescribed  by  the  saia  act 

and  this  act  (g). 

(£)  See  ante,  s.  30,  p.  673. 

8.  In  addition  to  the  persons  expressly  enumerated  in  the  As  to  TsUdity  of 
thirtv-third  section  of  the  said  act  against  whom  demises  autho-  JISaaTsS  ©r*^ 
rized  by  the  thirty-second  section  are  to  be  valid,  such  demises,  wcitedsct(A), 
in  the  case  of  unsettled  estates,  shall  be  valid  against  the  wife  of 

any  husband  making  such  demise  of  estates  to  which  he  b 
entitled  in  right  of  such  wife. 

(h)  See  ante,  p.  674. 


Orders  made  under  Stat.  19  &  20  Vict,  c  120. 

Proceedings  ouder  the  statate  10  &  20  Vict  c.  120,  relating  to 
leases  and  sales  of  settled  estates : — 

(14.)  Every  petition  under  the  act  and  every  public  and  private  Name,  fre.  of 
notice  required  by  the  act  shall  set  forth  the  name,  address  and  de-  *^>lP^  '^^ . 
scription  of  the  petitioner,  and  also  a  place  in  London,  Westminster,  ^^^^  ^°  ^^^ 
or  the  borongh  of  Southwark,  or  within  two  miles  from  the  record 
and  writ  clerks'  office,  where  he  may  be  served  with  any  order  of  the 
conrt  or  of  the  jodge  in  chambers,  or  notice  relating  to  the  subject  of 
the  petition.    (16  Nov.  1856,  OnL  1 .) 

(15.)  All  petitions  and  notices,  and  also  all  affidavits  and  other  pro-  Title  of  petitiona, 
ceedings  under  the  act  shall  be  entitled  in  the  matter  of  the  act  and  in  ^ond«th© 
the  matter  of  the  property  in  Question,  mentioning  the  county  and 
parish  or  place  in  which  it  is  situate,  and  describing  it  by  general 
terms,  ana  every  such  petition  shall  be  marked  with  the  words 
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19  if  20  Viet. 
«.  120. 


AdvertiaaiDeDtt. 


Orders  made  ^nder  Stat.  19  #  20  Vict.  c.  120. 

<'  Master  of  the  Rolls,"  or  with  the  title  of  the  Yice-Chancelkv  beftire 
whom  it  is  in  tended  to  be  heard.    (Nov.  1856^  Ord.  2.)  (a) 

(a)  The  particular  tettlement  need  not  be  specified  provided  the  propeity 
be  sufficiently  identified  and  shown  to  be  under  settlement.  (S<«  Bt 
Thompson* s  Settled  Estates,  Green  y.  Thowtpson,  1  Johns.  418 ;  5  Joe,  N.  S. 
1343.) 

(16.)  After  any  such  petition  has  been  presented  application  may  be 
made  ex  parte  and  in  cnarabers  to  tlie  judge  before  whom  it  is  in- 
tended to  be  heard,  for  directions  in  what  newspapers  the  notices 
required  by  the  act  are  to  be  inserted.    (15  Nov.  1856,  Ord.  3.)  (b) 

(b)  Where  a  leasing  power  had  been  granted  to  a  tenant  who  died,  and  a 
petition  was  presented  by  the  succeeding  tenant  for  life  and  her  hosband, 
praying  that  the  power  might  vest  in  one  of  the  trustees  of  the  will  under 
which  she  claimed :  it  was  held,  under  the  circumsunees,  that  the  advertise- 
ments need  not  be  repeated.  {Re  Kentish  Town  Estate,  Weeding  v.  Weeding, 
1  Johns.  &  Hem.  230.) 

Tims  for  motkms       (17.)  Motions  under  the  20th  section  of  the  act  may  be  made  ex 

tInTioeof  ra^'  /wr/e  within  seven  clear  days  after  the  publication  of  the  adverdsi*- 

therMQ.  ment  which  may  be  last  inserted  in  the  newspaper,  but  not  later, 

except  by  special  leave  of  the  court ;  and  every  order  made  on  any 

such  motion  must  be  served  on  the  petitioner  within  four  days  after 

the  making  thereof.    (15  Nov.  1B56,  Ord.  4.)  (c) 

(c)  In  bespeaking  the  order  the  newspapers  containing  the  advertise- 
ments, and  any  interlocutory  orders  which  may  have  been  made  relating 
thereto,  must  be  left  with  the  registrar.  (33rd  Regulation  of  March  U, 
1860.) 


Applteaikm  for 
copy  of  petition, 
bow  mado. 


DeliTorj  and 
payment  of  copy. 


Petition,  when 
besrd. 


(18.)  If  the  person  obtaining  such  order  shall  require  a  copy  of  the 
petition  such  person  shall  at  the  time  of  serving  such  order  make  a 
written  application  to  the  petitioner  for  such  copy,  with  an  undertak- 
ing to  pay  all  proper  charges  for  the  same.    (15  Nov.  1856,  Ord.  5.) 

(10.)  Within  two  clear  days  after  such  application  a  copy  of  the 
petition  shall  be  ready  to  be  delivered,  and  shall  be  delivered  on  de- 
mand, and  on  payment  for  the  same  after  the  rate  of  fourpence  per 
fobo.     (15  Nov.  1856,  Ord.  6.) 

(20.)  No  petition  under  the  act  shall  be  set  down  for  hearing  notil 
after  tne  expiration  of  twenty-one  days  from  the  publication  of  the 
last  of  the  advertisements.    (15  Nov.  1856,  Ord.  7.)  (d) 

(d)  Where  a  petition  is  presented  under  the  act  19  &  20  Vict.  c.  130, 
before  it  can  come  on  to  be  heard,  the  secretary  of  the  Lord  Chancellor 
must  certify  that  the  advertisements  ordered  have  been  inserted,  and  that 
the  twenty-one  days  since  the  last  advertisement  required  by  the  General 
Order  XLI.,  r.  20,  have  expired.  {Re  Blake,  6  Jur.,  N.  S.  724;  8  W.  R. 
539  ;  Re  MaUin's  Settled  Estate,  3  Giff.  126;  6  Jur.,  N.  S.  809.) 

Where  the  publication  of  the  last  of  the  advertisements  required  by  die 
act  would  not  expire  in  time  to  allow  the  twenty-one  days  necessary  to 
elapse  before  setting  down  the  petition  for  a  heariuf^,  so  that  the  petitioner 
would  be  thrown  over  the  long  vacation,  the  court  allowed  the  petition  to  be 
set  down  on  the  last  day  of  petitions  before  the  vacation.  {Re  Adam,  6  Liw 
T.,  N.  S.  604.) 

(21.)  Upon  every  application  under  the  act  the  court  must  be  safo- 
fied  by  sufficient  evidence  that  no  such  previous  application  to  parlia- 
fio?  toParfu-  "^  ment,  as  is  mentioned  in  the  21st  section  of  the  act,  has  been  made  aud 
menthst  been       rejected,  or  reported  against.    (15  Nov.  1856,  Ord.  8.)(e) 

(e)  AnU,  p.  671. 


Court  muit  be 
satisfied  that  no 
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(22.)  On  every  application  under  the  act  for  aothority  to  sell,  the    19  4-  20  Fict. 
court  must  be  satisfied  by  sufficient  evidence  who  are  the  parties  inte-         c.  120. 

rested  in  the  estate,  whose  consent  is  required  by  the  act,  and  what  are  Evidence  of 

the  circumstances  which  render  the  proposed  sale  proper  and  expedient,  parties  interested, 
(15  Nov.  1866,  Ord.  9.)  (/)  and  proprietj  of 

(/)  See  19  &  20  Vict.  s.  16,  ante,  p.  669. 

(23.)  Where  under  the  provisions  of  the  36th  section  (ante,  p.  675)  Special  directfnns 
of  the  act  it  shall  be  necessary  to  obtain  the  special  directions  of  the  ^°'*«'  ■«<''•  '^ 
court  for  any  application  to  the  court,  or  any  consent  to  such  appliea-  monsMc pwte ™" 
tion,  such  special  directions  may  be  obtained  ex  parte  by  summons,  at 
the  chambers  of  the  judge  to  whose  court  the  application  may  be 
intended  to  be  made,  or  may  have  been  made.    (15  Nov.  1856,  Ord. 
10.)  (^) 

(g)  See  the  21st  and  22nd  Regulations  of  Aug.  8,  1857,  below,  as  to  the 
mode  in  which  the  application  is  made. 

(24.)  Every  order  of  the  court  made  in  pursuance  of  the  powers  con-  Dooaments  on 
ferred  on  it  by  the  aftt  shall  specify  on  what  document  or  documents  (if  ^^^  °**'**^o 
any)  the  notice  referred  to  by  the  22nd  section  (ante,  p.  671)  of  the  STindorsed  to  be 
act  shall  be  placed  or  indorsed  ;  and  the  judge  may,  if  he  thinks  fit,  re-  specified  in  order, 
quire  that  such  document  or  documents  so  indorsed  shall  be  produced 
in  court  for  his  inspection,  and  in  case  of  any  such  order  relating  to 
lands  in  a  register  county  or  district,  the  court  may  order  a  duplicate 
or  a  memoritu  of  the  same  to  be  registered.     (15  Nov.  1856,  Ord.  11.) 

(25.)  The  fees  and  allowances  to  all  officers  and  solicitors  of  the  Fees  and  allow- 
court,  in  respect  of  the  matters  under  the  act,  shall  be  such  fees  and  •"J®«  uciS**" 
allowances  as  by  the  practice  of  the  court  and  Orders  38  and  39,  they  *"  ***       "* 
are  entitled  to  take  and  charge  for  business  of  a  similar  nature.     (15 
Nov.  1856,  Ord.  12.) 

(21.)  For  the  purpose  of  procuring  the  appointment  of  a  guardian  Appointment  of 
to  infants  under  the  act  of  parliament  of  19  &  20  Vict  c.  120,  and  ?JJ'^vi"t"*" 
the  Consolidated  General  Order  41,  r.  23  (supra)  (A),   a  summons  c.  120,  and^'ord. 
should  be  taken  out  in  the  names  of  the  infants  by  a  next  friend  in  the  41,  r.  23. 
form  used  for  originating  proceedings  in  chambers,  intituled  in  the 

same  manner  as  me  petition  or  intended  petition,  toat ,  or  some 

other  proper  person  or  persons  may  be  appointed  guardian  or  guardians 
of  the  said  infants,  for  the  purpose  of  making  an  application  on  behalf 
of  the  said  infants,  or  consenting  on  behalf  of  the  said  infants  to  an 
application  to  the  court  under  the  provisions  of  the  above  act.  In 
case  the  application  to  the  court  is  to  be  made  on  behalf  of  the  infants, 
the  guardian  must  be  appointed  before  the  petition  is  presented.  If 
the  euardian  is  to  consent  to  an  application,  the  guardian  may  be 
appointed  either  before  or  after  the  petition  is  presented.  Upon  the 
application  to  appoint  such  guardian  the  following  evidence  is  to  be  Evidence, 
adduced : — 

1.  The  age  of  the  infant. 

2.  Whether  he  has  any  parent,  testamentary  guardian  or  guardian 
appointed  by  the  Court  of  Chancery. 

3.  Where  and  under  whose  care  the  infant  is  residing,  and  at  whose 
expense  he  is  maintained. 

4.  In  what  way  the  proposed  guardian  is  connected  with  the  infant, 
and  why  proposed  and  how  qualified  to  be  appointed. 

5.  That  the  proposed  guardian  has  no  interest  in  the  intended  ap- 
plication, or  if  he  has,  the  nature  of  his  interest,  and  that  it  is  not 
adverse  to  the  interest  of  the  infant. 

6.  The  consent  of  the  guardian  to  act. 

7.  The  nature  of  the  intended  application  to  the  court 
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19  ^  20  Viet. 
e.  im 


Leave  to  make  or 
ponaent  to  appH- 
cation  on  behalf 
of  inflmtt,  fro. 
under  19  ft  SO 
Vict.  c.  120,  and 
Ord.  41,  r.  28. 


Procuring  dliee- 
tioni  of  Judge 
under  Ord.  41» 
r.  16. 


Orders  made  under  Stat.  19^  20  Vict.  e.  12a 

(A)  The  regaUtions  of  the  8th  of  August,  1857,  tart  not  ahtcdately  bind- 
ing as  orders.  Therefore,  though  those  regulations  direct  that  a  guardiaa 
to  an  infant  petitioner  must  be  appointed  before  the  petition  is  presented, 
the  court  authorized  such  an  appointment  on  an  application  after  the  peti- 
tion had  been  presented  and  answered.  {Re  Lomgttqfe,  1  Drew.  &  Sm.  Ii2 ; 
8  W.  R.  491.    See  onto,  p.  675.) 

(22.)  For  the  porpoee  of  procQriD|^  the  direction  of  the  judge  for 
leave  to  make  or  coDsent  to  an  application  on  behalf  of  infants  or  lanaties 
under  the  said  act  of  19  &  20  Vict  c  120,  and  the  Consolidated 
General  Order  41,  r.  23,  a  summons  is  to  be  taken  out  after  the  peti- 
tion is  presented  in  the  ordinary  form,  intitaled  in  the  same  manner  as 
the  petition,  by  the  guardian  of  the  infant  or  committee  of  tbe  lunatic, 
that  he  may  M  at  liberty  on  behalf  of  the  infant  or  lunatic  to  make 
the  application  [or  consent  to  the  application]  to  the  court  proposed  to 
be  made  by  the  petition  presented  to  the  Lord  Chancellor  \or  Master  of 

the  RolUj  on  the  day  of .     Upon  this  application  the 

ffuardian  or  committee  should  make  an  affidavit  that  be  WieTes  it  to 
be  proper  and  for  the  benefit  of  the  infant  or  lunatic  that  the  applica- 
tion proposed  to  be  made  should  be  made  [or  consented  to]  on  behalf 
of  the  said  infant  or  lunatic,  and  such  other  evidence,  if  any,  should 
be  adduced  as  the  circumstances  of  the  case  may  require,  to  show  the 
propriety  of  Uie  application  so  far  as  the  infieint  or  lunatic  is  concerned, 
and  the  podtion  should  be  produced. 

(23.)  For  tbe  purpose  oi  procuring  the  directions  of  tbe  judge  por- 
suant  to  the  General  Order  41,  r.  16,  {ante^  p.  680,)  a  summons  is  to 
be  taken  out  after  the  petition  has  been  answered,  intituled  in  the 
same  manner  as  the  petition,  that  directions  may  be  giren  in  what 
newspapers  the  notices  required  by  the  act  are  to  be  inserted.  The 
petition  is  to  be  produced  on  the  return  of  the  summons,  and  tbe 
judge's  direction  will  be  written  on  the  petition,  and  signed  by  ha 
chief  derk  (t). 

(i)  Regulations,  August  8, 1857}  not  having  the  force  rf general  orders.  Set 
Morgan's  Chancery  Acts,  pp.  578-'581  and  700—702,  9rd  ed. 


Digitized  by 


Google 


(    683    ) 


LAW  OF  PROPERTY  AND  TRUSTEES  RELIEF 
AMENDMENT. 

22  &  23  Victoria,  c.  36. 

An  Act  to  farther  amend  the  Law  of  Property  and  to  relieve 
Trustees.  [i3th  August,  1859.] 

Be  it  enacted  as  follows : 

Ledises. 

1.  Where  any  licence  to  do  any  act  which  without  such    22  4-  23  na. 
licence  would  create  a  forfeiture^  or  yive  a  right  to  re-enter      ^  ^^>  *•  ^' 
under  a  condition  or  power  reserved  in  any  lease  heretofore  ReitHcHon  on 
granted  or  to  be  hereafter  granted,  shall  at  any  time  after  the  JfJ^^'*^** 
passing  of  this  act  be  given  to  anylessee  or  his  assigns,  every  such 
licence  shall,  unless  otherwise  expressed,  extend  only  to  the  per- 
mission actually  given,  or  to  any  specific  breach  of  any  proviso 
or  covenant  made  or  to  be  made,  or  to  the  actual  assignment, 
under-lease,  or  other  matter  thereby  specifically  authorized  to 
be  done,  but  not  so  as  to  prevent  any  proceeding  for  any  subse- 
quent breach  (unless  otherwise  specified  in  sucE  licence),  and 
all  rights  under  covenants  and  powers  of  forfeiture  and  re-entry 
in  the  lease  contained  shall  remain  in  full  force  and  virtue,  and 
shall  be  available  as  against  any  subsequent  breach  of  covenant 
or  condition,  assignment,  under-lease,  or  other  matter  not  speci- 
fically authorized  or  made  dispunishable  by  such  licence,  in  the 
same  manner  as  if  no  such  licence  had  been  given ;  and  the 
condition  or  right  of  re-entry  shall  be  and  remain  in  all  respects 
as  if  such  licence  had  not  been  given,  except  in  respect  of  the 
particular  matter  authorized  to  be  done  (a). 

(a)  See  23  &  24  Vict.  c.  38,  b.  6,  post. 

As  to  crown  lands,  see  8  &  9  Vict  c.  99,  s.  5. 

Leases  often  contain  a  covenant  on  the  part  of  the  lessee  that  he  will  not 
assign,  or  that  he  wiU  not  underlet  the  premises  without  the  consent  of  the 
lessor.  This,  like  all  other  covenants,  is  usually  accompanied  by  a  con- 
dition for  re-entry  on  the  breach  of  it  The  jealousy  which  always  pre- 
vailed in  our  law  against  allowing  restraints  on  alienation  led  to  the  dis- 
couragement of  this  kind  of  restriction,  and  it  was  accordingly  decided,  that 
when,  under  a  condition  restraining  assignment  without  licence,  a  licence 
had  been  once  given,  the  condition  was  determined ;  and  the  law  was  the 
same  with  respect  to  a  covenant  to  the  like  effect,  although  there  seems  to 
be  no  reason  why  such  a  covenant  or  condition  should  not  be  held  to  run 
with  the  land,  and  be  binding  from  time  to  time  on  such  persons  as  might 
become  assigns  with  the  consent  of  the  landlord.    (See  W$ath9raU  v. 
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22  ^  28  net.  Oeering,  12  Yes.  511 ;  3  Real  Prop.  Rep.  49.)  To  Dmmpor's  aue  (4  Ox. 
e,  85,  <.  1.  119  b)  it  was  decided  that  a  condition  in  a  lease  that  the  lessee  or  his  aasigos 
•  shall  not  alien  without  the  special  licence  of  the  lessor,  is  determined  by  ao 
alienation  by  licence,  and  no  subsequent  alienation  is  a  breach  of  the  coa> 
dition,  nor  docs  it  give  a  right  of  entry  to  the  lessor.  (See  4  Taunt.  785.) 
So  in  the  case  of  a  lease  to  several  lessees,  upon  condition  that  they  or  any 
of  them  should  not  assign  without  the  lessor's  licence,  an  alienation  with 
licence  by  one  of  the  lessees  determined  the  condition  as  to  all.  So  a  con- 
dition not  to  alien  the  land  or  any  part  thereof  without  licence  was  de- 
termined as  to  the  whole  by  the  lessor's  licence  to  alien  part  only,  lor  the 
condition  could  not  be  apportioned  or  divided  by  the  parties.  The  doctrine 
of  Dumpor^t  case  was  disapproved  by  distinjfui&hed  judges,  but  never  over- 
ruled. In  Brummell  v.  Macphersm(HVes,l75),  Lord  ^itfon said,  "Though 
Dutnpor*t  case  always  struck  me  as  extraordinary,  it  is  the  law  of  the  land  at 
this  day  ;*'  and  accordingly  in  that  case  his  lordship  decided  that  a  proviao 
in  a  lease  for  re-entry,  upon  assignment  by  the  lessee,  his  executors,  admi- 
nistrators or  assigns,  without  licence,  ceased  by  assignment  with  licence^ 
though  to  a  particular  individual.    (See  Dyer,  152,  pi.  7.) 

It  does  not  appear  to  have  been  expressly  decided  l^t  this  doctrine 
applies  to  any  ottier  covenant  or  condition  than  that  against  alienation,  bat 
it  would  seem  to  be  equally  applicable  on  principle  to  covenants  and  con- 
ditions, restrictive  of  carrying  on  particular  trades,  or  converUng  landb  from 
pasture  to  arable,  and  to  allTovenants  and  condTtions  by  which  the  licence 
or  consent  of  the  lessor  is  made  requisite  for  doing  any  particular  act.  (See 
J$  Keal  f  rop.  Kep.  50.  See  Lord  Eldon's  remarks  in  ilacA^  y.  Tk*  Fcmmd- 
ling  Hospital,  1  Yes.  &  B.  191.) 

lUstricted  opera-  2.  Where  in  any  lease  heretofore  granted  or  to  be  hereafW 
tion^of^partiai  granted  there  is  or  shall  be  a  power  or  condition  of  re-entry  on 
assigning  or  underletting  or  doing  any  other  specified  act  with- 
out licence,  and  a  licence  at  any  time  after  the  passing  of  this 
act  shall  be  given  to  one  of  several  lessees  or  co-owners  to 
assign  or  underlet  his  share  or  interest,  or  to  do  an^  other  act 
prohibited  to  be  done  without  licence,  or  shall  be  given  to  any 
lessee  or  owwer,  or  any  one  of  several  lessees  or  owners,  to 
assign  or  underlet  part  only  of  the  property  or  to  do  any  other 
such  act  as  aforesaid  in  respect  of  part  only  of  such  property, 
such  licence  shall  not  operate  to  destroy  or  extinguish  the  ri^ht 
of  re-entry  in  case  of  any  breach  of  the  covenant  or  conditioa 
by  the  co-lessee  or  co-lessees,  or  owner  or  owners  of  the  othCT 
shares  or  interests  in  the  property,  or  by  the  lessee  or  owner  of 
the  rest  of  the  property  (as  tpe  case  may  be)  over  or  in  respect 
of  such  shares  or  interests  or  remaining  property,  but  such 
right  of  re-entry  shall  remain  in  full  force  over  or  in  respect  of 
the  shares  or  interests  or  property  not  the  subject  or  such 
licence  (ft). 

(h)  See  23  &  24  Vict.  c.  38,  s.  6,  post. 

Apportionment  of  3.  Where  the  reversion  upon  a  lease  is  severed,  and  the  rent 
reentry  to  ccr-  or  Other  reservation  is  legally  apportioned,  the  assi^ee  of  each 
tain  catei.  part  of  the  reversion  shall,  in  respect  of  the  apportioned  rent  or 

other  reservation  allotted  or  belonging  to  him,  nave  and  be  en- 
titled to  the  benefit  of  all  conditions  or  powers  of  re-entry  for 
nonpayment  of  the  original  rent  or  other  reservation,  in  like 
manner  as  if  such  conditions  or  powers  had  been  reserved  to 
him  as  incident  to  his  part  of  the  reversion  in  respect  of  the 
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apportioned  rent  or  other  reservation  allotted  or  belonging  to   22  ^  23  Vict. 
him  (c).  c.  35,  *.  8. 

(c)  See  23  &  24  Vict,  c  88,  s.  6,  pw^ 

The  rule  of  law,  that  conditions  are  entire  and  cannot  be  apportioned  by 
tiie  act  of  the  parties,  (Co.  Litt.  215  a ;  Dumpor^s  ccue,  4  Rep.  119  b ;  see 
Weatherallv.  Geering,  12  Yes.  511,)  had  been  found  very  inconvenient  in 
practice,  where  the  object  of  the  parties  has  been  to  grant  a  partial  dispen- 
sation with  a  condition,  or  to  give  the  benefit  of  it  to  several  grantees  of  the 
reversion;  ( Knight* $  case,  5  Rep.  55  b;  see  Brummell  v.  ifacphenon,  14 
Ves.  178;  4  Taunt  786;  1  V.  fit  B.  191 ;  3  Real  Prop.  Rep.  49;)  for  the 
severance  of  any  part  of  the  reversion  destroyed  the  whole  condition,  giving 
one  entire  right  of  entry  into  the  premises  on  nonpayment  of  rent  or  the 
like ;  {KnighVt  case,  5  Rep.  55  b;  Dumper' $  case,  4  Rep.  120  b  ;  Co.  Litt. 
215  a ;)  and  if  a  lessor  assigned  the  reversion  of  part  of  the  premises  to  one, 
his  right  of  entry  would  be  gone,  (Twynam  v.  Pickard,  2  B.  &  Aid.  112,) 
although  it  had  been  decided  that  an  action  of  covenant  will  He  by  the 
assignee  of  the  reversion  of  part  of  the  demised  premises  against  the  lessee 
for  Dot  repairing.    {S.  C,  lb.  105 ;  see  Shepp.  T.  176.) 

Policies  of  Insurance, 

4.  A  court  of  equity  shall  have  power  to  relieve  against  a  Relief  agahut 
forfeiture  for  breach  of  a  covenant  or  condition  to  insure  against  tSSh^cJve- 
loss  or  damage  by  fire,  where  no  loss  or  damage  by  fire  has  nant  to  iiuure  in 
happened,  and  the  breach   has,  in  the  opinion  of  the  court,  *'«'*•'"  **^« 
been  committed  through  accident  or  mistake,  or  otherwise 
without  fraud  or  gross  negligence,  and  there  is  an  insurance  on 
foot  at  the  time  of  the  application  to  the  court  in  conformity 
with  the  covenant  to  insure,  upon  such  terms  as  to  the  court 
may  seem  fit(£^). 

(d)  The  court  has  jurisdiction  to  relieve  against  a  breach  of  covenant  to 
insure  committed  after  the  parsing  of  this  act  arising  on  a  lease  dated  before 
the  passing  of  the  act.  {Page  v.  Bennett,  2  Giff.  117;  6  Jur.,  N.  S.  419; 
29  L.  J.,  Ch.  398 ;  8  W.  R.  389.) 

By  28  &  24  Vict.  c.  126,  s.  2,  in  the  case  of  any  ejectment  for  a  forfeiture  Relief  against 
for  breach  of  a  covenant  or  condition  to  insure  against  loss  or  damage  by  fbrfelture  for  non- 
fire,  the  court  or  a  judge  shall  have  power  upon  rule  or  summons  to  give  ™«uring. 
relief  in  a  summary  manner,  but  subject  to  appeal  as  mentioned  in  sects.  4 
to  11,  in  all  cases  in  which  such  relief  may  now  be  obtained  in  the  Court  of 
Chancery  under  the  provisions  of  the  23  &  24  Vict  c  35,  and  upon  such 
terms  as  would  be  imposed  in  such  court. 

By  sect.  3,  where  such  relief  shall  be  granted,  the  court  or  a  judge  shall 
direct  a  minute  thereof  to  be  made  by  indorsement  on  the  lease  or  other- 
wise. 


5.  The  court,  where  relief  shall  be  granted,  shall  direct  a  when  relief 
-jcordof  such  relief  having  been  g  -        •  ...  ..^-.. 

dorsement  on  the  lease  or  otherwise. 


record  of  such  relief  having  been  granted  to  be  made  by  in-  S^bewcordSi"* 


6.  The  court  shall  not  have  power  under  this  act  to  relieve  Court  not  tore- 
the  same  person  more  than  once  m  respect  of  the  same  covenant  jj^^SimOTS^ 
or  condition ;  nor  shall  it  have  power  to  grant  any  relief  under  in  reanect  or  (Ee 
this  act  where  a  forfeiture  under  the  covenant  in  respect  of  g^<^<^^^*°*i 
which  relief  is  sought  shall  have  been  already  waived  out  of 

court  in  favour  of  the  person  seeking  the  relief. 

7.  The  person  entitled  to  the  benefit  of  a  covenant  on  the  Lessor  to  have 
part  of  a  lessee  or  mortgagor  to  insure  against  loss  or  damage  ^Zl\  iL'SiJ^^. 
py*  fire  shall,  on  loss  or  damage  by  fire  happening,  have  the 
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Law  of  Property  and  Trustees  Rditf  Amendment. 

same  advantage  from  any  then  subsisting  insnranoe  relating  ta 
the  building  covenanted  to  be  insured^  enected  bj  the  lessee  or 
mortgagor  m  respect  of  his  interest  under  the  lease  or  in  the 
propertjy  or  bj  any  person  claiming  under  him,  but  not  effected 
m  conformity  with  tiie  covenant,  as  he  would  have  from  an  in- 
surance effected  in  conformity  with  the  covenant 

8.  Where,  on  the  bon&  fide  purchase  aflter  the  passing  of  diis 
act  of  a  leasehold  interest  under  a  lease  containing  a  covenant 
on  the  part  of  the  lessee  to  insure  against  loss  or  damage  by 
fire,  the  purchaser  is  furnished  with  the  written  receipt  of  the 
person  entitled  to  receive  the  rent^  or  hb  agent,  for  the  last 
payment  of  rent  accrued  due  before  the  comjJetion  of  the  pur- 
chase, and  tpere  is  subeisdny  at  the  time  of  the  completion  of 
the  purchase  an  insurance  in  conformijty  with  the  covoiant^'tEe 


l,tbe 
i^eeC 


purchaser  or  any  person  claiming  under  him  shall  not  be  snl^ 
to  any  liability,  by  way  of  forfeiture  or  damages  or  othe-wise,  in 
respect  of  any  breach  of  the  covenant  committed  at  any  time 
before  the  completion  of  the  purchase,  of  which  the  purchaser 
bad  not  notice  before  the  completion  of  the  purchase ;  but  this 
provision  is  not  to  take  away  any  remedy  which  the  lessor  or 
Lis  legal  representatives  may  have  against  the  lessee  or  his  legal 
representatives  for  breach  of  covenant. 

9.  The  preceding  provisions  shall  be  applicable  to  leases  for 
a  term  of  years  almolute,  or  determinable  on  a  life  or  lives  or 
otherwise,  and  also  to  a  lease  for  the  life  of  the  lessee  or  the  life 
or  lives  of  any  other  person  or  persons. 


Reteaae  of  rait- 
charget. 


Rent-Charges. 

ReioMoof  ptftof  10.  The  release  from  a  rent-charge  of  part  of  the  heredita- 
tobe^^^£^  ments  charged  therewith  shall  not  extinguish  the  whole  rent- 
charge,  but  shall  operate  only  to  bar  the  right  to  recover 
any  part  of  the  rent-charge  out  of  the  hereditament  released, 
without  prejudice,  nevertheless,  to  the  rights  of  all  persons  inte- 
rested in  the  hereditaments  remaining  unreleased,  and  not  con- 
curring in  or  confirming  the  release  (0). 

(#)  A  person  having  a  rent-charge,  by  releasing  all  his  right  in  part  of 
the  land  charged  extinguishes  the  whole  rent,  because  it  issues  outof  ererj 
part,  and  cannot  be  apportioned.  ( 18  Vin.  Abr.  504.)  But  a  person  having 
a  rent-charge  may  release  part  of  it  to  the  tenant  of  the  land,  and  reserre 
part,  for  the  grantee  deals  only  with  that  which  is  his  own,  namely,  the  rent, 
and  not  with  the  land.  (Co.  Litt.  148  a;  8  Vin.  Abr.  10,  11.)  So  if  the 
lessee  surrender  part  of  the  land  to  the  lessor,  the  rent  sanrices  will  be 
apportioned.    (Ca  Litt.  148.) 

If  a  roan,  having  a  rent^charge  issuing  out  of  lands,  purchases  any  part 
of  them,  the  rent-charge  b  extinct  in  the  whole  (Litt  a.  222),  because  the 
rent  is  entire  and  against  common  right,  and  issuing  out  of  every  part  of  the 
land  (Co.  Litt.  147  b;  1  Roll.  Abr.  284;  see  GUb.  on  Rents,  1^),  altboogh 
It  is  otherwise  where  part  of  the  lands  out  of  which  the  rent  isuca  descends 
on  the  grantee.  (1  Roll.  Abr.  286,  pi.  5.)  If  the  grantee  of  a  rent-charge 
purchases  part  of  the  land,  and  the  grantor,  by  his  deed  reciting  such  pur- 
chase, granu  that  he  may  distrain  for  such  rent-charge  in  the  residue  of  the 
land,  this  amounts  to  a  new  grant.  (Co.  Litt  147  b.)  A  rcnt-^baige  is 
extinguished  by  a  devise  to  the  grantee  of  part  of  the  land  out  of  which  the 
rent-^arge  issues,  notwithstanding  the  devise  is  ezpreaaly  made  over  and 
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above  the  rent-charge.    {Dennet  v.  Pau,  I  Bing.  N.  C.  888 ;  5  Moor.  &  S.     22  4*  23  VicU 
218.)  e.35, 1. 10. 


Jud^ents. 

11.  The  release  from  a  judgment  of  part  of  any  hereditaments  Reieft»e  of  part  of 
charged  therewith  shall  not  affect  the  validity  of  the  judgment  to"iiSctjadg°°' 
as  to  the  hereditaments  remaining  unreleased^  or  as  to  any  other  ^oeau 
property  not  specifically  released,  without  prejudice,  neverthe- 
less, to  the  rights  of  all  persons  interested  m  tne  hereditaments 
or  property  remaining  unreleased,  and  not  concurring  in  or 
confirming  the  release. 

Powers. 

12.  A  deed  hereafter  executed  in  the  presence  of  and  attested  Modeof  execu-  \m  ' 
by  two  or  more  witnesses  in  the  manner  in  which  deeds  are  *  ***^  powers.  ^^(^ 
ordinarily  executed  and  attested  shall,  so  far  as  respects  the 
CTgfiBti9B  Wi  ^\\^^m  ther€(^fi  be  a  valid  execution  of  a  power 
of  appointment  by  deed  or  by  anv  instrument  in  writing  not 
testamentary,  notwithstanding  it  shall  have  been  expressly  re- 
quired that  a  deed  or  instrument  in  writing  made  in  exercise  of 
such  power  should  be  executed  or  attested  with  some  additional 
or  other  form  of  execution  or  attestation  or  solemnity  (f) :  pro- 
vided always,  that  this  provision  shall  not  operate  to  defeat  any 
direction  in  the  instrument  creating  the  power  that  the  consent 
of  any  particular  person  shall  be  necessary  to  a  valid  execution, 
or  that  any  act  shall  be  performed  in  order  to  give  validity  to 
any  appointment,  having  no  relation  to  the  modft  of  #>irflftnriTior 
and  attesting  the  instrument,  and  nothing  herein  contained  shall 
prevent  the  donee  of  a  power  from  executing  it  conformably  to 
the  power  by  writing  or  otherwise  than  by  an  instrument  exe- 
cuted and  attested  as  an  ordinary  deed,  and  to  any  such  exe- 
cution of  a  power  this  provision  shall  not  extend  (g). 

(/)  By  1  Vict.  c.  26,  s.  10,  ante,  p.  614,  an  appointment  by  will  it  to  be | 
executed  like  other  wills  and  to  be  valid,  although  other  required  Bolemni«|)^ 
ties  are  not  observed. 

ig)  See  Sugd.  on  Powers,  pp.  137,  247,  8th  ed. 

13.  Where  under  a  power  of  sale  a  bond  fide  sale  shall  be  s«ie  under  power 
made  of  an  estate  with  the  timber  thereon,  or  any  other  articles  il^JiSJMnct^^*^^ 
attached  thereto,  and  the  tenant  for  life  or  any  other  party  to  mistaken  pay- 
tlie  transaction  shall  by  mistake  be  allowed  to  receive  for  his  J^°i{f^  ^®°*°' 
own  benefit  a  portion  of  the  purchase-money  as  the  value  of 
the  timber  or  other  articles,  it  shall  be  lawful  for  the  Court  of 
Chancery,  upon  any  bill  or  claim  or  application  in  a  summary 
way,  as  the  case  may  require  or  permit,  to  declare  that  upon 
payment  by  the  purchaser,  or  the  claimant  under  him,  of  the 
fuU  value  of  the  timber  and  articles  at  the  time  of  sale,  with 
Buch  interest  thereon  as  the  court  shall  direct,  and  the  settlement 
of  the  said  principal  monies  and  interest,  under  the  direction  of 
the  court,  upon  such  parties  as  in  the  opinion  of  the  court  shall 
be  entitled  thereto,  the  said  sale  ought  to  be  established :  and 
upon  such  payment  and  settlement  being  made  accordingly  the 
court  may  aeclare  that  the  said  sale  is  valid,  and  thereupon  the 


Digitized  by 


Google 


22  ^  23  Fiei. 
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legal  estate  shall  vest  and  go  in  like  manner  as  if  the  power  had 
heen  duly  executed,  and  the  costs  of  the  said  application  as  be- 
tween solicitor  and  client  shall  be  paid  bj  the  purchaser  or  the 
claimant  under  him  (A). 

(h)  Before  this  act,  trustees  having  a  power  of  sale  only  could  not  sell 
the  estate  separate  from  the  timber  standing  upon  it,  though  the  tenant  for 
life  was  without  impeachment  of  waste,  and  might  have  cut  the  timber 
previously  to  the  sale.  ( Cholmeley  v.  Paxton,  3  Bing.  207 ;  5  Bing.  48 ;  &  C 
IMMN.  Cockerell  ▼.  Chohnley,  10  B.  &  C.  564 ;  3  Russ.  565  ;  1  Russ.  &  M.  418 ; 
1  CI.  &  Fin.  60.    See  25  &  26  Vict.  &  108.) 

[The  14th,  15th,  16th,  17th  and  18th  sections  of  this  act  are 
inserted  ante,  pp.  494—497.] 

[The  19th  and  20th  sections  of  this  act,  as  to  inheritance,  are 
inserted  ante,  p.  455.] 

Assignment  of  Personalty. 

21.  Any  person  shall  have  power  to  assign  personal  property 
now  by  law  assignable,  including  chattels  real,  directly  to  him- 
self and  another  person  or  other  persons  or  corporation^  by  the 
like  means  as  he  might  assign  the  same  to  another. 

[The  22nd  section  of  this  act  is  inserted  ante,  p.  503.] 

Application  of  Purchase  Money. 

23.  The  bon&  fide  payment  to  and  the  receipt  of  any  person 
to  whom  purchase  or  mortgage  money  shall  be  payable  upon 
any  express  or  implied  trust  shall  effectually  discharge  the  per- 
son paying  the  same  from  seeing  to  the  application  or  being 
answerable  for  the  misapplication  thereof,  unless  the  contrary 
shall  be  expressly  declared  by  the  instrument  creating  the  trust 
or  security  (f). 


Puiiihment  of 
vendor,  he.  for 
fhtudolent  con- 
ceslment  of 
deeds,  he.  or 
fkUU>lng  pedl- 
greo. 


(i)  It  seems  the  better  opinion  that  diis  clause  applies  only  to 
created  since  28th  August,  1859.    (Lewin  on  Trusts,  p.  224,  4di  ed.    See 
23  fir  24  Vict  c,  146,  ss.  29,  34,  post.)  4^ (ifiiotLi O^^.  /rf A  S7.. 

24.  Any  seller  or  mortgagor  of  land,  or  of  any  chattels,  real  ^^^ 
or  personal,  or  choses  in  action,  conveyed  or  assigned  to  a  pur-  dl^ 
chaser  [or  mortgagee]  (A),  or  the  solicitor  or  agent  of  any  such 
seller  or  mortgagor,  who  shall  afler  the  passing  of  this  act  con- 
ceal any  settlement,  deed,  will,  or  other  instrument  material  to 
the  title  or  any  incumbrance  from  the  purchaser  [or  mortgagee], 
or  falsify  any  pedigree  upon  which  the  title  does  or  may  de- 
pend, in  order  to  mduce  him  to  accept  the  title  ofiered  or  pro- 
duced to  him,  with  intent  in  any  of  such  cases  to  defraud,  shall  be 
guilty  of  a  misdemeanor,  and  being  found  guilty  shall  be  liable, 
at  the  discretion  of  the  court,  to  suffer  such  punishment  by  fine 
or  imprisonment  for  any  time  not  exceeding  two  years,  with  or 
without  hard  labour,  or  by  both  as  the  court  shsdl  award,  and 
shall  also  be  liable  to  an  action  for  damages  at  the  suit  of  the 
purchaser  or  mortgagee,  or  those  claiming  under  the  purchaser 
or  mortgagee,  for  any  loss  sustained  by  them  or  either  or  any 
of  them  in  consequence  of  the  settlement,  deed,  will,  or  other 
instruments  or  incumbrance  so  concealed^  or  of  any  claim  made 
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by  any  person  under  such  pedigree,  but  whose  right  was  con-  22  4-  23  Vict, 
cealed  by  the  falsification  of  such  pedigree,  and  in  estimating  ^'  ^^*  *•  ^^' 
such  damages,  where  the  estate  shall  be  recovered  from  such 
purchaser  or  mortgagee,  or  from  those  claiming  under  the  pur- 
chaser or  mortgagee,  regard  shall  be  had  to  any  expenditure  by 
them  or  either  or  any  of  them  in  improvements  on  the  land ; 
but  no  prosecution  for  any  offence  included  in  this  section  against 
any  seller  or  mortgagor,  or  any  solicitor  or  agent,  shall  be  com- 
menced without  the  sanction  of  her  Majesty^  attorney-general, 
or  in  case  that  office  be  vacant  of  her  Majesty's  solicitor-general ; 
and  no  such  sanction  shall  be  given  without  such  previous  notice 
of  the  application  for  leave  to  prosecute  to  the  person  intended 
to  be  prosecuted  as  the  attorney-general  or  the  solicitor-general 
(as  the  case  may  be)  shall  direct 

(k)  This  section  of  the  act  shall  be  read  and  construed  as  if  the  words 
**or  mortgagee"  had  followed  the  word  "purchaser"  in  every  place  where 
the  latter  word  is  introduced  in  this  sectbn.  28  &  24  Vict.  c.  88,  s.  8,  post, 
p.  695. 

25,  In  the  construction  of  the  previous  provisions  in  this  act  intOTpretaUon  of 
the  term  "  land"  shall  be  taken  to  include  all  tenements  and  **"*** 
hereditaments,  and  any  part  or  share  of  or  estate  or  interest  in 

any  tenements  or  hereditaments,  of  what  tenure  or  kind  soever; 
and 

The  term  "mortgage"  shall  be  taken  to  include  every  in- 
strument by  virtue  whereof  land  is  in  any  manner  con- 
veyed, assigned,  pledged,  or  charged  as  security  for  the 
repayment  of  money  or  money's  worth  lent,  and  to  be  re- 
conveyed,  re-assigned,  or  released  on  satisfaction  of  the 
debt;  and 

The  term  *'  mortgagor"  shall  be  taken  to  include  every  per- 
son by  whom  any  such  conveyance,  assignment,  pledge  or 
charge  as  aforesaid  shall  be  made ;  and 

The  term  ''  mortgagee"  shall  be  taken  to  include  every  per- 
son tg  whon^  or. in  whose  favour  any  such  conveyance, 
assignment,  pledge  or  charge  as  aforesaid  is  made  or  trans- 
ferred: 

The  term  '^  judgment"  shall  be  taken  to  include  registered 
decrees,  orders  of  courts  of  equity  and  bankruptcy,  and 
other  orders  having  the  operation  of  judgments  (/)• 
(/)  See  1  &  2  Vict  c.  110,  s.  18,  ante,  pp.  679,  6%0. 

Trustees  and  Executors. 

26.  No  trustee,  executor  or  administrator  making  any  pay-  Trustee,  fro. 
inent  or  doing  any  act  bon&  fide  under  or  in  pursuance  of  any  "^S? pwotSt** 
power  of  attorney  shall  be  liable  for  the  moneys  so  paid  or  the  attorney  not  to 
act  so  done  by  reason  that  the  person  who  gave  the  power  of  ^n^f  dnt^^' 
attorney  was  dead  at  the  time  of  such  payment  or  act,  or  had  party  giTing  such 
done  some  act  to  avoid  the  power,  provided  that  the  fact  of  the  ^^^' 
death,  or  of  the  doing  of  such  act  as  last  aforesaid,  at  the  time 

of  such  payment  or  act  bonl^  fide  done  as  aforesaid  by  such 
trustee,  executor  or  administrator,  was  not  known  to  him; 
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22  ^  28  VUi.  provided  always,  that  nothing  herein  contained  shall  in  any 
c.  85, 9,  26.  manner  affect  or  prejudice  the  right  of  any  person  entitled  to 
the  money  against  the  person  to  whom  sucn  payment  shall 
have  heen  made,  hut  that  soch  penwn  so  entitled  shall  have  the 
same  remedy  against  such  person  to  whom  such  payment  shall 
be  made  as  he  would  have  had  against  the  trustee,  executor  or 
administrator,  if  the  money  had  not  been  paid  away  under  soek 
poww  of  attorney. 
At  to  Uabnity  of  27.  Where  an  executor  or  administrator,  liable  as  such  to  the 
n?5^to  r£?^  rents,  covenants  or  agreements  contained  in  any  lease  or  agree- 
•pect  of  renu,eo-  meut  for  a  Icase  granted  or  assigned  to  the  testator  or  intestate 
Tenants  or  agne-  ^y^^g^  estate  is  being  administered,  shall  have  satisfied  all  sach 
liabilities  under  the  said  lease  or  amement  for  a  leaae  as  may 
have  accrued  due  and  been  claimed  up  to  the  time  of  the  as- 
signment hereafter  mentioned,  and  shall  have  set  apart  a  suffi- 
cient fund  to  answer  any  future  claim  that  may  be  made  in 
respect  of  any  fixed  and  ascertained  sum  covenanted  or  agreed 
by  the  lessee  to  be  l^id  out  on  the  property  demised,  or  agreed 
to  be  demised,  although  the  period  tor  laying  out  the  same  may 
not  have  arrived,  and  shall  have  asdgned  the  lease  or  agree- 
ment for  a  lease  to  a  purchaser  thereof,  he  shall  be  at  liberty  to 
distribute  the  residuary  oersonal  estate  of  the  deceased  to  and 
amongst  the  parties  entitled  thereto  respectively,  without  appro- 
priating any  part,  or  any  further  part  (as  the  case  may  be,)  of 
the  personal  estate  of  the  deceased  to  meet  any  future  liability 
under  the  said  lease  or  agreement  for  a  lease ;  and  the  executor 
or  administrator  so  distributing  the  residuary  estate  shall  not, 
afler  having  assigned  the  said  lease  or  agreement  for  a  lease, 
and  having,  where  necessary,  set  apart  such' sufficient  fund  as 
aforesaid,  be  personally  liable  in  respect  of  any  subsequent  claim 
under  the  said  lease  or  agreement  for  a  lease:  but  nothing 
herein  contained  shall  preindice  the  right  of  the  lessor  or  those 
claiming  under  him  to  follow  the  assets  of  the  deceased  into  the 
hands  of  the  person  or  persons  to  or  amongst  whom  the  said 
assets  may  have  been  distributed  (/)• 

(/)  A  fund  which  had  been  set  apart  out  of  the  residue  to  indemnify  exe- 
cutors in  respect  of  leas^olds  of  a  testator  was  ordered  to  be  paid  out  to  a 
residuary  legatee,  such  indemnity  since  this  section  being  no  longer  neces- 
sary. {Dodton  ▼.  Sammtll,  1  Drew.  &  Sm.  575;  8  Jur.,  N.  S.  584)  This 
section  of  the  act  is  retrospective  in  its  operation.    (76.) 

Where  an  indemnity  fund  is  set  apart  by  tlie  court  in  respect  of  leasehold 

f>roperty  belonging  to  a  testator,  it  is  done  for  the  security  of  the  gnmnd 
andlord  and  not  for  the  protection  of  the  executors,  and  the  parties  bene- 
ficially  interested  are  hot  entitled  to  have  it  paid  out  under  &is  sectioa 
without  the  consent  of  the  ground  landlord.  {BmUing  v.  MarHoU^  7  Jor^ 
M.  8.  565.) 


Af  to  lisbUlty  of 
executor,  ftc.  in 
respect  of  rents, 
frc.  in  conVey. 
snces  on  lents- 

ChMXgt, 


28.  In  like  manoer,  where  any  executor  or  administnUor, 
liable  as  such  to  the  rent^  covenants  or  agreements  contained  in 
any  conveyance  on  chief  rent  or  rent-charge  ^whether  any  soeh 
rent  be  by  limitation  of  use,  grant  or  reservation,)  or  agreement 
for  such  conveyance,  granted  or  assigned  to  or  made  toad  en- 
tered into  with  the  testator  or  intestate  whose  estate  b  being 
administered,  shall  have  satisfied  all  such  liabilities  under  the 
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said  conYeyance,  or  agreemeDt  for  a  convejance*  as  may  have  22  ^  28  Vm. 
accrued  due  and  been  claimed  up  to  the  time  of  the  conveyance  <?.  85,  i.  28. 
hereafter  mentioned,  and  shall  have  set  apart  a  sufficient  fund  to 
answer  any  future  claim  that  may  be  made  in  respect  of  any 
fixed  and  ascertained  sum  covenanted  or  agreed  by  the  grantee 
to  be  laid  out  on  the  property  conveyed,  or  agreed  to  be  con- 
veyed, although  the  pefiod  for  laying  out  the  same  may  not 
have  arrived,  and  shall  have  conveyed  such  property ,^  or  as- 
signed the  said  agreement  for  such  conveyance  as  aforesaid,  to 
a  purchaser  thereof,  he  shall  be  at  liberty  to  distribute  the  resi- 
duarv  personal  estate  of  the  deceased  to  and  amongst  the  parties 
entitlea  thereto  respectively,  without  appropriating  any  part  or 
any  further  part  (as  the  case  may  be)  of  the  personal  estate  of 
the  deceased  to  meet  any  future  liability  under  the  said  convey* 
ance  or  agreement  for  a  conveyance ;  and  the  executor  or  ad- 
ministrator so  distributing  the  residuary  estate  shall  not,  afler 
having  made  or  executea  such  conveyance  or  assignment,  and 
having,  where  necessary,  set  apart  such  sufficient  fund  as  afore- 
said, be  personally  liable  in  respect  of  any  subsequent  claim 
under  the  said  conveyance,  or  agreement  for  conveyance ;  but 
nothing  herein  contained  shall  prejudice  the  right  of  the  grantor, 
or  those  claiming  under  him,  to  follow  the  assets  of  the  deceased 
into  the  hands  of  the  person  or  persons  to  or  among  whom  the 
said  assets  may  have  been  distributed. 

29.  Where  an  executor  or  administrator  shall  have  given  As  to  distribution 
such  or  the  like  notices  as  in  the  opinion  of  the  court  in  which  ?e8toto"or  hitL- 
such  executor  or  administrator  is  sought  to  be  chared  would  tate  after  notice 
have  been  given  by  the  Court  of  Chancery  in  an  admmi8tration*5j',^^[jiJ^j"J^' 
suit,  for  creditors  and  others  to  send  in  to  the  executor  or  ad- 
ministrator their  claims  against  the  estate  of  the  testator  or 

intestate,  such  executor  or  administrator  shall,  at  the  expiration 
of  the  time  named  in  the  said  notices  or  the  last  of  the  said  no- 
tices for  sending  in  such  claims,  be  at  liberty  to  distribute  the 
assets  of  the  testator  or  intestate,  or  any  part  thereof,  amongst 
the  parties  entitled  thereto,  having  regard  to  the  claims  of 
whicn  such  executor  or  administrator  has  then  notice,  and  shall 
not  be  liable  for  the  assets  or  any  part  thereof  so  distributed  to 
any  person  of  whose  claim  such  executor  or  administrator  shall 
not  have  had  notice  at  the  time  of  distribution  of  the  said  assets 
or  a  part  thereof,  as  the  case  may  be ;  but  nothing  in  the  pre- 
sent  act  contained  shall  prejudice  the  right  of  any  creditor  or 
claimant  to  follow  the  assets  or  any  part  thereof  into  the  hands 
of  the  person  or  persons  who  may  nave  received  the  same  re- 
spectively. 

30.  Any  trustee,  executor  or  administrator  shall  be  at  liberty,  Trustee,  execn- 
without  the  institution  of  a  suit,  to  apply  by  petition  to  any  ^^^'^j'JSiSo^o 
judge  of  the  High  Court  of  Chancery,  or  by  summons  upon  a  Judge  ofchanccry 
written  statement  to  any  such  judge  at  chambers,  for  the  opmion,  itee^&lJ^Si  mi- 
advice,  or  direction  of  such  judge  on  any  question  respecting  nagemcnt,  &c.  of 
the  management  or  administration  of  the  trust  property  or  the  ^'^^'p"*^  ^' 
assets  of  any  testator  or  intestate,  such  application  to  be  served 

upon  or  the  hearing  thereof  to  be  attended  by  all  persons  inte- 
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22  4*  23  VicL  rested  in  such  applicatioiiy  or  sach  of  them  as  the  said  jad^ 
c. a5,  t.  30.  gj^gji  thint  expedient;  and  the  trustee,  executor  or  adminis- 
trator,  actine  upon  the  opinion,  advice  or  direction  giren  hj  the 
said  judge,  snail  he  deemed,  so  far  as  regards  his  own  responsi- 
bility, to  hare  discharged  hb  dntj  as  such  trustee,  executor  or 
administrator  in  the  subject-matter  of  the  said  application: 
provided  nevertheless,  that  this  act  shall  not  extend  to  indemnify 
any  trustee,  executor  or  administrator,  in  respect  of  any  act 
done  in  accordance  with  such  opinion,  advice  or  direction  as 
aforesaid,  if  such  trustee,  executor  or  administrator,  shall  have 
been  guilty  of  any  fraud  or  wilful  concealment  or  misrepresen- 
tation in  obtaining  such  opmion,  advice  and  direction ;  and  the 
costs  of  such  application  as  aforesaid  shall  be  in  the  discr^on 
of  the  judge  to  whom  the  said  application  shall  be  made  (m). 

(«)  In  applicadont  ander  this  section  the  petition  or  statement  shall  be 
signed  b^  counsel,  and  the  judge  by  whom  it  u  to  be  answered  may  require 
the  petitioner  or  applicant  to  attend  him  by  counsel  either  in  chambm  or 
in  court  where  he  deems  it  necessary  to  have  the  assistance  of  eoonael.  (23 
&  24  Vict.  c.  38,  s.  9,  pott,  p.  695.) 
OsMTsl  ordff.  AH  petitions,  summonses,  statements,  affidaviu  and  other  written  proceed- 

ings under  this  section  shall  be  intituled,  **  In  the  matter  of  the  said  act,  and 
in  the  matter  of  the  particular  trust,  will  or  administration,"  and  every  such 
petition  and  statement  shall  be  marked  in  manner  directed  by  the  6th  of  the 
Consolidated  General  Orders,  rule  6 ;  and  every  such  petition  or  sutement 
shall  state  the  facts  concisely,  and  shall  be  divided  into  paragtaphs  num- 
bered consecutively,  and  every  such  summons  shall,  except  as  to  iu  title,  be 
in  the  form  of  the  general  summons  in  schedule  (K.),  No.  1,  subjoined  to 
the  Consolidated  General  Orders.  (Con.  Ord.  1,  March  20,  I860;  6  iur., 
N.  S.  121,  part  2.) 

At  the  time  when  anv  such  summons  is  sealed,  the  statement  upon  which 
the  same  is  grounded  shall  be  left  at  the  chambers  of  the  jud^,  and  diall 
on  the  conclusion  of  the  proceeding  be  transmitted  to  the  registrar  by  the 
chief  clerk  with  the  minutes  of  the  opinion,  advice  or  direction  given  by  the 
judge,  and  the  registrar  shall  cause  such  statement  to  be  transmitted  to  the 
Report  Office  to  be  there  filed.     (Ord.  2,  lb,) 

Every  such  petition  or  summons  shall  be  served  seven  clear  days  before 
the  hearing  thereof,  unless  the  person  served  shall  consent  to  a  shorter  time. 
(Ord.3,/d.) 

The  opinion,  advice  or  direction  of  the  judge  shall  be  passed  and  entered 
and  remain  as  of  record  in  the  same  manner  as  any  order  made  by  the  conrt 
or  judg^  and  the  same  shall  be  termed  "  a  judicial  opinion"  or  "  judicial 
advice**  or  *Mudicial  direction*'  as  the  case  may  be.    (Ord.  i,  lb,) 

The  fees  of  court  and  the  fees  and  allowances  to  solicitOTS  on  nroceedin^ 
under  this  section  shall  be  the  same  as  are  now  payable  under  the  Consoli- 
dated General  Orders  38  and  39,  and  by  the  practice  of  the  court  for 
business  of  a  similar  nature.  (Ord.  3,  IK  See  Morgan's  Chancery  Acts, 
pp.  682,  683,  3rd  ed.) 

This  aat  is  retrospective  in  its  operation..  {Bm  Smpttm^  1  Johns.  &  U. 
89;  8W.  R.388.) 

A  petition  ought  not  in  the  first  instance  to  be  served  upon  any  one,  but 
an  application  should  be  made  in  chambers  as  to  the  persons  upon  whom 
the  petition  should  be  served.  No  affidavits  can  be  read  on  socu  petition. 
( IU  Muggtridge,  Johns.  625 ;  6  Jur.,  N.  8.  192 ;  29  L.  J.,  Ch.  288 ;  8  W.  R. 
235.) 

But  Kindertley,  V.  C,  decided  that,  when  a  petition  is  presented  under 
this  section,  the  petitioners  must  serve  such  persons  as  they  think  properi 
and  must  not  bring  on  the  petition  merely  in  order  to  asoertun  who  ought 
to  be  served.    {Re  Grent,  6  Jur.,  N.  S.  530;  29  L.  J.,  Ch.  716.) 

On  such  a  petition  the  court  will  not  direct  an  inquiry  at  chambers.    (As 
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Mockett,  Johns.  628 ;  29  L.  J.,  Ch.  294.)    Where  an  important  and  difficult    22  ^  23  HcU 
question  is  involved  the  proper  course  is  to  file  a  bill  instead  of  presenting      c.  S6,  t,  30. 
a  petition  under  the  act,    (76.)  • 

The  court  will  not  give  an  opinion  under  this  section  upon  matters  of 
detail  which  cannot  be  properly  dealt  with  without  the  superintendence  of 
the  court  and  the  assistance  of  affidavits.  {Re  Barrrngton,  1  Johns.  &  H. 
142;  6  Jur.,  N.  S.  1073 ;  29  L.  J.,  Ch.  807;  8  W.  R.  677.) 

Therefore,  where  trustees  of  a  settlement  having  a  power  of  purchasing 
lands  on  the  request  of  tenants  for  life  desired  the  opinion  of  the  court  as 
to  the  propriety  of  applying  1,200/.  on  such  request  in  repairs  and  perma- 
nent improvement,  no  answer  was  given  on  the  petition,  but  it  was  inti- 
mated tliat  on  a  bill  filed  there  would  be  no  objection  on  principle  to  the 
coarse  proposed  to  be  taken,  and  subsequently  the  order  was  made  in  a  suit 
instituted  for  the  purpose.    (76.) 

Sir  /.  Romill'y,  M.  R.,  said,  the  object  of  this  section  is  to  enable  trustees 
and  executors  to  obtain  upon  petition  the  advice  and  opinion  of  the  court 
upon  matters  of  discretion  vested  in  them,  but  it  was  not  intended  thereby 
to  enable  them  in  this  summary  way  to  determine  questions  of  construction. 
(Re  Hooper's  Will,  80  L.  J.,  Ch.  795;  9  W.  R.  729 ;  7  Jur.,  N.  S.  695;  29 
Beav.  656.) 

The  court  will  not  upon  a  petition  presented  by  a  trustee  or  an  executor 
under  this  section  for  the  opinion,  advice  or  direction  of  the  court,  construe 
an  instrument  or  make  any  order  affecting  the  rights  of  parties  to  property. 
Such  petitions  should  relate  only  to  the  management  and  investment  of 
trust  property.  (Re  Lorenz,  1  Drew.  &  Sm.  401 ;  7  Jur.,  N.  S.  402 ;  9  W. 
R.  667.) 

The  court  declined  upon  a  petition  for  its  opinion  under  this  section  to 
decide  whether  an  intestate's  estate  was  liable  upon  a  covenant  to  be  im- 
plied in  his  roarringe  settlement    {Re  Evantf  30  Beav.  232.) 

Where  the  opinion  of  the  court  is  sought  bypetition  under  this  act  by 
executors  of  a  will  upon  which  questions  of  difiiculty  arise  and  the  assets 
are  not  distinctly  ascertained,  the  court  will  not  give  iu  opinion  unless  at 
the  wish  and  with  the  consent  of  all  parties  interested.  {Re  Mocketl,  6  Jur., 
N.  S.142;  8W.  R.  236.) 

The  opinion  of  the  court  upon  a  petition  under  the  act  gives  an  indem- 
nity to  the  trustees  only  upon  the  fiicts  stated  in  the  petition,  is  subject  to 
no  appeal,  and  will  not  preclude  the  filing  a  bill,  which  would  seem  the 
better  course  under  the  circumstances  above  stated.    (76.) 

The  court  will  not  under  this  section  ^ive  its  opinion  for  the  guidance  of 
trustees  on  the  effect  of  a  limitation  contained  in  an  instrument.  (  Re  Hooper, 
29  Beav.  656.) 

The  court  will  not  give  an  opinion  on  an  hypothesis,  therefore,  where  a 
petition  was  presented  under  tnu  section  to  obtain  the  sdvice  of  the  court 
as  to  the  mode  in  which  calls  not  yet  made  on  account  of  certain  shares 
specifically  bequeathed  by  the  testator  were  to  be  met,  the  court  ordered 
the  petition  to  stand  over  till  the  call  had  been  actually  made.  {Re  Box,  1 1 
W.  R.  945.) 

31.  Every  deed,  will  or  other  instrument  creating  a  ti*u8t,  Every  tnwt  in- 
either  expressly  or  by  implication,  shall,  without  prejudice  to  de^S"to*oonuiii 
the  clauses  actually  contamed  therein,  te  deemed  to  contain  a  5]J^~  '*'d  reim- 
clause  in  the  words  or  to  the  effect  following ;  that  is  to  sa^,  b^^emof'ui?* 
"  That  the  trustees  or  trustee  for  the  time  being  of  the  said  *™'*^ 
deed,  will  or  other  .instrument,  shall  be  respective^  chargeable 
only  for  such  monies,  stocks,  funds  and  securities,  as  they  shall 
respectively  actually  receive,  notwithstanding  their  respectively 
signing  any  receipt  for  the  sake  of  conformity,  and  shall  he 
answerable  and  accountable  only  for  their  own  acts,  receipts, 
neglects  or  defaults,  and  not  for  those  of  each  other,  nor  for 
any  banker^  broker  or  other  person^  with   whom  any  trust 
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22  4-  23  net.  monies  or  securities  may  be  deposited^  nor  for  the  insofficiencj 
e,  35,  <.  31.  ^  deficiency  of  any  stocks,  tiinds  or  secoritiesy  nor  for  any 
other  loss,  anless  the  same  shall  happen  through  their  own 
wilful  de&ult  respectively;  and  also  that  it  shall  De  lawful  for 
the  trustees  or  trustee  for  the  time  b^g  of  the  said  deed,  will 
or  other  instrument,  to  reimburse  them^lves  or  himself,  or  pay 
or  discharge  out  of  the  trust  premises  all  expenses  incuired  in  or 
about  the  execution  of  the  trusts  or  powers  of  the  said  deed,  will 
or  other  instrument "  (n). 

(fi)  See  mikbu  v.  Hogg,  3  Giff.  116 ;  9  W.  R.  688 ;  10  W.  R.  47. 

Aftoinvestmenti  32.  When  a  trustee,  executor  or  administrator  shall  not,  by 
by  tnuteea.  g^j^^  instruments  creating  his  trust,  be  expressly  forbidden  to 
invest  any  trust  fund  on  real  securities,  in  any  part  of  the  United 
Kingdom,  or  on  the  stock  of  the  Bank  of  England  or  Ireland, 
or  on  East  India  stock,  it  shall  be  lawful  for  such  trustee,  exe- 
cutor or  administrator,  to  invest  such  trust  fund  on  such  secu- 
rities or  stock ;  and  he  shall  not  be  liable  on  that  account  as  for 
a  breach  of  trust,  provided  that  such  mvestment  shall  in  other 
respects  be  reasonable  and  proper  (o). 

(o)  See  23  &  24  Vict  c.  88,  si.  10, 1 1,  poit,  pp.  696, 697.  This  tectioii  of 
the  act  shaU  operate  retrospectively.  23  &  24  Vict  c  88,  s.  12,  pwt.  p« 
697. 

Extent  of  Act. 
Act  not  to  extend      83.  This  act  shall  not  extend  to  Scotland. 

to  Scotland. 
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FURTHER  AMENDMENT   OF   LAW   OF 
PROPERTY. 

23  &  24  Victoria,  c.  38, 

An  Act  to  further  amend  the  Lam  of  Property. 

[23rd  July,  I860.] 

Be  it  enacted  as  follows :  23  ^  24  Vict. 

[The  Ist,  2nd,  3rd,  4th  and  5th  sections  of  this  act,  as  to  the     c.  38, 1. 1. 
registration  of  judgments,  are  inserted  ante,  pp.  610^612.] 

6.  Where  any  actual  waiver  of  the  benefit  of  any  covenant  or  R«stTiotk>nof 
condition  in  any  lease  on  the  part  of  any  lessor,  or  his  heirs,  •ffe«to'^»Jv«« 
executors,  administrators  or  assigns,  shall  be  proved  to  have 

taken  place  after  the  passing  of  this  act  in  any  one  particular 
instance,  such  actual  waiver  shall  not  be  assumed  or  aeemed  to 
extend  to  any  instance  or  any  breach  of  covenant  or  condition 
other  than  that  to  which  such  waiver  shall  specially  relate,  nor 
to  be  a  general  waiver  of  the  benefit  of  any  such  covenant  or 
condition,  unless  an  intention  to  that  effect  shall  appear. 

7.  Where  by  any  instrument  any  hereditaments  have  been  or  Proriston  for 
shall  be  limited  to  uses,  all  uses  thereunder,  whether  expressed  2d  contlngeDj 
or  implied  by  law,  and  whether  immediate  or  future,  or  con-  iwcf. 
tingent  or  executory,  or  to  be  declared  under  any  power  therein 
contained,  shall  take  effect  whep  and  as  they  arise  by  force  of 

and  by  relation  to  the  estate  and  seisin  originally  vested  in  the 
person  seised  to  the  uses,  and  the  continued  existence  in  him  or 
elsewhere  of  any  sebin  to  uses  or  scintilla  juris  shall  not  be 
deemed  necessary  for  the  support  of  or  to  give  effect  to  future 
or  contingent  or  executory  uses,  nor  shall  any  such  seisin  to 
uses  or  scmtilla  juris  be  deemed  to  be  suspended,  or  to  remain 
or  to  subsist  in  him  or  elsewhere. 

8.  The  section  twenty-four  (a)  in  the  act  of  the  session  ^^  ^^^^^^^^ 
the  twenty-second  and  twenty-third  of  Queen  Victoria,  chapter  tendedto nuirt- 
thirty-five,  shall  be  read  and  construed  as  if  the  words  "  or  ga«ee». 
mortgagee"  had  followed  the  word  "  purchaser"  in  every  place 

where  the  latter  word  is  introduced  in  the  said  section, 
(a)  Jnte,  p.  688. 


9.  Where  any  trustee,  executor  or  administrator  shall  apply  Form  of  applying 
for  the  opinion,  advice  or  direction  of  a  judge  of  the  court  of  {Sdjf,^*?.  wider 
Chancery  under  the  thirtieth  section  of  tne  act  of  the  twenty-  ^^soof  «&  23 
second  and  twenty-third  of  her  present  Majesty,  chapter  thirty- 
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Power  to  Lord 
ChanooUort,  ftc. 
of  Eof  lAod  ftod 
Ireland  to  make 
general  orders  as 
to  Investinent  of 
eash  under  the 
control  of  the 
eooit. 


6(16  Further  Amendment  of  Law  of  Property. 

2S  i^  24  VhL   five  (b)f  the  petition  or  statement  shall  be  signed  by  coonseli 
c  9%, ».  9,      and  the  judge  by  whom  it  is  to  be  answered  may  re^aire  the 
petitioner  or  applicant  to  attend  him  by  counsel  eitner  u  cham- 
oers  or  in  court  where  he  deems  it  necessary  to  hare  the  assist- 
ance of  counsel. 

(b)  Ante,  p.  691. 

10.  It  shall  be  lawful  for  the  Lord  Chancellor,  Lord  Keeper 
or  Lords  Commissioners  for  the  custody  of  the  Great  Seal  of 
Enelandy  with  the  advice  and  assistance  of  the  Master  of  the 
RoHs,  the  Lords  Justices  of  the  Court  of  Appeal  in  Chancery, 
and  the  Vice-Chancellors  of  the  said  court,  or  any  three  of  them, 
and  for  the  Lord  Chancellor  of  Ireland,  with  the  advice  and 
assistance  of  the  Lords  Justices  of  App^  and  the  Master  of 
the  Rolls  in  Ireland,  to  make  such  general  orders  from  time  to 
time  as  to  the  investment  of  cash  under  the  control  of  the  oonit, 
either  in  the  three  per  cent,  consolidated  or  reduced  or  new  bank 
annuities,  or  in  such  other  stocks,  funds  or  securities  as  he  or 
they  shall,  with  such  advice  or  assistance,  see  fit ;  and  it  shall 
be  lawful  for  the  Lord  Chancellor,  Lord  Keeper  or  Lords  Com- 
missioners in  England,  and  for  the  Lord  Chancellor  in  Ireland, 
to  make  such  oraers  as  he  or  they  shall  deem  proper  for  the 
conversion  of  any  three  per  cent,  bank  annuities  now  standing 
or  which  may  hereafter  stand  in  the  name  of  the  accountant- 
general  of  the  said  Court  of  Chancery,  in  trust  in  any  caose  or 
matter,  into  any  such  other  stocks,  funds  or  securities  upon 
which,  by  any  such  general  order  as  aforesaid,  cash  under  the 
control  of  the  court  ma^  be  invested ;  all  orders  for  such  con- 
version of  bank  annuities  into  other  funds  or  securities  to  he 
made  upon  petition  to  be  presented  by  any  of  the  parties  inte- 
rested in  a  summary  way,  and  such  parties  shall  be  served  with 
notice  thereof  as  the  court  shall  direct  (e). 

General  older.  (<^)  l^^  following  General  Order  was  iasued  under  thii  section  on  Feb- 

ruary let,  1861 : — 

1.  **  Cash  under  the  control  of  the  court  may  be  invested  in  Bank  Stock, 
East  India  Stock,  Exchequer  Bills  and  £2  :  10«.  per  cent  Annuities,  and 
upon  mortgage  of  freehold  and  copyhold  estates  respectively  in  England 
and  Wales  as  well  as  in  Consolidated  £Z  per  cent  Annuities,  Reduced  £9 
per  cent  Annuities  and  New  £Z  per  cent.  Annuities." 

2.  **  Every  petition  for  the  purpose  of  the  conversion  of  any  £i  (Mr  cent. 
Bank  Annuities  into  any  other  of  the  stocks,  funds  or  securities  hereiobeiiDrc 
mentioned  shall  be  served  upon  the  trustees,  if  any,  of  such  Bank  £3  par 
cent.  Annuities,  and  upon  such  other  persons,  if  any,  as  the  court  shall 
think  fit" 

(II.)  Upon  applications  under  this  order,  the  court  at  first  sanctioned  in- 
vestments in  East  India  Stock,  which  it  seems  meant  only  the  old  Esst 
India  Stock  ( Equitable  Revertiotutrjf  Interest  Society  v.  Fulier,  1  Johns,  dt 
H.  382 ;  Colne  VcUley  and  HaUtead  Railway  Company,  1  De  G.,  F.  &  J.  ^)> 
upon  the  petition  of  the  tenant  for  life,  even  though  the  market  price  of 
investment  exceeded,  as  it  commonly  does,  the  fixed  rate  at  which  the  stock 
will  be  redeemable  in  1874,  viz.  200/.  per  cent  {Btputable  Revertumerp 
Tntereit  Society  v.  Fuller,  1  Johns.  &  H.  379 ;  Bithop  v.  Bishop,  9  W.  R. 
549.)  But  subsequently  the  Lord  Chancellor  and  Lords  Justices  upon 
appeal  concurred  in  refusing  the  application  on  the  ground  that  it  woald 
work  an  injury  to  the  remainderman.     Lord  Campbell,  Q^  observed,  that  do 
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more  precise  rule  could  lafely  be  laid  down  than  **  that  in  the  absence  of    28  8f  24  Vict. 
any  special  circumstances  which  might  make  the  desired  transfer  asked  by       c.  88,  «.  10. 
tha  tenant  for  life  beneficial  to  those  in  remainder  irrespective  of  pecuniary  ^— ^— ^— 
calculations,  the  transfer  ought  not  to  be  permitted,  if  on  pecuniary  calcu- 
lations it  might  be  injurious  to  those  in  remainder."     And  Turner,  L.  J., 
appears  to  have  assented  to  this  view,  giving  as  an  instance  in  which  the 
court  might  properly  make  such  investment,  where  "  from  the  exigency  of  a 
family  it  would  be  desirable  for  the  children  that  the  income  of  the  parents 
should  be  increased."     But  he  added  that  the  decision  was  **'not  intended 
to  embarrass  trustees  where  the  fund  was  not  in  court,  and  that  they  would 
in  making  such  an  investment  be  entitled  to  the  protection  of  the  court,  if 
they  acted  bond  fide  to  the  best  of  their  discretion."    (Cockbum  v.  Peel,  5  W. 
R.  725;  3  De  G.,  F.  &  J.  170.) 

In  a  recent  case  the  tenants  for  life  of  a  residue  applied  for  the  sale  of 
Bank  Annuities  and  the  investment  of  the  proceeds  upon  Bank  Stock,  and 
the  court  after  taking  time  to  consider  declined  to  make  any  order,  on  the 
^ound  that  the  exercise  of  the  power  by  the  court  was  discretionary,  and 
that  there  were  no  special  circumstances  to  call  for  such  a  change  of  inve8^<« 
ment.    (Maclaren  v.  Stainion,  M.  R.,  July  4th,  1861.) 

But  where  a  tenant  for  life  had  a  wife  and  five  children,  and  his  income 
exclusive  of  the  dividends  on  the  fund  in  court  (£6,357  :  15«.  2d.  Consols,) 
was  only  70/.  per  annum,  the  court  thought  these  circumstances  sufficient  to 
justify  an  investment  in  Bank  of  England  Stock,  and  made  the  order 
accordingly.  {Peillau  v.  Brooking,  4  L.  T.,  N.  S.  781 ;  Lewin  on  Trusts, 
pp.  699,  700,  4th  ed.) 

Under  special  circumstances  the  court  upon  the  petition  of  a  tenant  for 
life  will  sanction  a  change  of  investment  from  New  £3  per  Cents,  to  Bank 
Stock,  but  refused  an  investment  in  East  India  Stock,  as  it  would  involve  a 
loss  of  capital,  if  that  stock  should  be  redeemed  at  a  reduction  from  the 
present  market  value.    (Re  Langford^t  Trusts,  81  L.  J.,  Ch.  834.) 

11.  WheD  any  such  general  order  as  aforesaid  shall  have  been  Tmttees,  fre.  to 
made  it  shall  be  lawful  for  trustees,  executors  or  administrators  taX*iSS«?&c! 
haying  power  to  invest  their  trust  funds  upon  government  secu-  in  which  cash 
ritieSy  or  upon  parliamentary  stocks,  funds  or  securities,  or  any  J? tSoourtmaj 
of  them,  to  invest  such  trust  funds,  or  any  part-  thereof,  in  any  i»invaft«d. 

of  the  stocks,  funds  or  securities  in  or  upon  which  by  such 
^neral  order  cash  under  the  control  of  tne  court  may  from 
time  to  time  be  invested. 

12.  Clause  thirty-two  of  the  said  act  of  the  twenty -second  2*vfcVJ  w^to* 
and  twenty-third  of  Queen  Victoria^  chapter  thirty-five,  shall  aotre^pec^  ^ 
operate  retrospectively  (/]?).  nrtif, 

id)  Ante,  p.  694. 

nrhe  13th  section  of  this  act  is  inserted  ante^  p.  248.1 
14.  The  order  to  take  an  account  of  the  debts  and  liabilities  order  to  take 
affecting  the  personal  estate  of  a  deceased  person,  pursuant  to  &c?rfdwe22?' 
the  nineteenth  section  of  the  act  of  the  thirteenth  and  four-  penon  under  sect, 
teenth  years  of  Victoria,  chapter  thirty-five,  may  be  made  im-  c?m,  may*^^**'** 
mediately,  or  at  any  time  after  probate  or  letters  of  adminis-  madeimmedi- 
tration  shall  have  been  granted  («);   and  such  order  may  be  JiSSttST'^"*'^** 
made  either  by  the  Court  of  Chancery  upon  motion  or  petition 
of  course,  or  by  a  judge  of  the  said  court,  sitting  at  chambers, 
upon  a  summons  in  the  form  used  for  originating  proceedings  at 
chambers ;  and  afler  any  such  order  shall  have  been  made,  the 
said  court  or  judge  may,  on  the  application  of  the  executors  or 
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28  ^  24  VieL   admioistratorB,  bj  motion  or  stunnioiis,  restraio  or  wnspeod, 
c  88,  <.  14.     until  the  aocoant  directed  by  such  order  shall  hare  been  taken, 
any  proceedings  at  law  against  such  executors  or  administrators 
bj  any  person  having,  or  claiming  to  have,  any  demand  apon 
the  estate  of  the  deceased,  by  reason  of  any  debt  or  liability  doe 
from  the  estate  of  the  deceased,  upon  such  nodee  and  terms  and 
conditions  (if  any)  as  to  the  said  court  or  jodee  shall  seem  just ; 
and  the  judge,  in  taking  an  account  or  debts  and  liabilities 
pursuant  to  any  such  oraer,  shall,  on  the  application  of  the 
executors  or  administrators,  be  at  liberty  to  direct  that  the  par- 
ticulars only  of  any  claim  or  claims  which  may  be  brought  in 
pursuance  to  any  such  order  shall  be  certified  by  his  chieTclerk, 
without  any  adjudication  thereon ;  and  any  notices  for  creditors 
to  come  in  which  may  be  published  in  pursuance  of  any  such 
order  shall  have  the  same  force  and  efieot  as  if  such  notices  bad 
been  given  by  the  executors  or  administrators  in  pursuance  of  the 
twenty-ninth  section  of  the  act  of  the  twenty-second  and  twenty- 
third  years  of  Victoria,  chapter  thirty-five  (/)• 
Coart  00  applies-       (e)  This  act  enacted,  that  it  shall  be  lawful  for  the  said  court  upon  Ae  ap. 
JJj*Jj2|^2|J2itow   pl»cat»on  of  the  executors  or  administrators  of  any  deceased  person  by  order 
may  by  order  of      to  be  made  upon  motion  or  petition  of  course,  and  to  be  in  the  form  or  to  the 
conrae  direct  It  to  effect  set  forth  in  the  schedule  thereto,  with  such  Tariations  as  circamstances 
***  'tort**tlk*      ""^y  require,  to  refer  it  to  one  of  the  masters  of  the  said  court  to  take  ao 
^■^untof        account  of  die  debts  and  liabilities  affecting  the  personal  estate  of  such 
debt*  and  Ua-         deceased  person  and  to  report  thereon :  proTided  always,  that  no  aucfa  order 
biUtiat.  ihall  be  made  until  the  expiration  of  one  year  next  after  the  death  of  aoch 

deceased  person  or  pending  any  proceedings  to  administer  the  estate  of  sach 

Serson,  and  that  in  case  at  any  time  after  the  making  of  such  order  any 
ecree  or  order  for  administering  the  estate  of  such  deceased  person  shall 
be  made,  it  shall  be  lawful  for  the  said  court  by  such  decree  or  order  to  stsy 
or  suspend  the  proceedings  under  such  order  of  course  on  such  terns  sad 
conditionsiifany,  as  to  the  said  court  shall  seem  jusu    lS&14Vict.cl^ 

8.19. 

(/)  JnU,  p.  691. 

Art^tto extend      15.  This  act  18  not  to  extend  to  Scotland^  nor  are  any  of  the 
^  '  ^^*    claosesy  except  clause  six  and  the  subsequent  clauses,  to  extoid 

to  Ireland. 
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TRUSTEES  AND  MORTGAGEES  ACT. 
23  &  24  Victoria,  c.  145. 

An  Act  to  give  to  Trustees^  Mortaagees  and  others  certain 
Powers  now  commonly  inserted  tn  Settlements^  Mortgages 
and  Witts.  [28th  August,  I860.] 

Wherras  it  is  expedient  that  certain  powers  and  proTisions    23  ^  24  Vict, 
which  it  is  now  usual  to  insert  in  settlements,  mortgages,  wills     c»  l^^i  <■  l« 
and  other  instruments  should  he  made  incident  to  the  estates  of 
the  persons  mterested,  so  as  to  dispense  with  the  necessity  of 
insating  the  same  in  terms  in  every  such  instrument:   be  it 
enacted  as  follows : 

Part  I. 

Powers  of  Trustees  for  Sale,  ^c,  and  Trustees  of  renewable 
Leaseholds. 

1.  In  all  cases  where  by  any  will,  deed  or  other  instrument  TrmteM  em- 
of  settlement  it  is  expressly  declared  that  trustees  or  other  per-  ^TmuiSi^*, 
sons  therein  named  or  indicated  shall  have  a  power  of  sale,  umI either bjauo- 
either  generally,  or  in  any  particular  event,  over  any  heredita-  eontnetl  " 
ments  named  or  referred  to  in  or  from  time  to  time  snbiect  to 

the  uses  or  trusts  of  such  will,  deed  or  other  instrument,  it  shall 
be  lawful  for  such  trustees  or  other  persons,  whether  such  here- 
ditaments be  vested  in  them  or  not,  to  exercise  such  power  of 
sale  by  selling  such  hereditaments,  either  toother  or  in  lots,  and 
either  by  auction  or  private  contract,  and  either  at  one  time  or 
at  several  times,  and  (in  case  the  power  shall  expressly  autho- 
rize an  exchange^  to  exchange  any  hereditaments  which  for  the 
time  being  shaU  be  subject  to  the  uses  or  trusts  aforesaid  for  any 
other  her^itaments  in  England  or  Wales  or  in  Ireland  (as  the 
case  msLY  be),  and  upon  such  exchange  to  give  or  receive  any 
money  for  eauality  of  exchange. 

2.  It  shall  be  lawful  for  the  persons  making  any  such  sale  or  Saiemaybemade 
exchange  to  insert  any  such  sf^ecial  or  other  stipulations,  either  dmoM''udtra^' 
as  to  title  or  evidence  of  title,  or  otherwise,  in  any  conditions  of  ^ee  m*/  buy  in,* 
sale,  or  contract  for  sale  or  exchange,  as  they  shall  think  fit,    ^' 

and  also  to  buy  in  the  hereditaments  or  any  part  thereof  at  any 
sale  by  auction,  and  to  rescind  or  vary  any  contract  for  sale  or 
exchange,  and  to  resell  the  hereditaments  which  shall  be  so 
bought  in,  or  as  to  which  the  contract  shall  be  so  rescinded, 
without  being  responsible  for  any  loss  which  may  be  occasioned 
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23  ^  24  VieL    thereby,  and  no  purchase  under  any  such  sale  shall  be  boinid 
c  I4g,  <.  2.     iQ  inquire  whether  the  person  making  the  same  may  w  may 
not  have  in  contemplation  any  particular  Ye-investmeDt  of  the 
purchase-money  in  the  purchase  of  any  otber  hereditaments  or 
otherwise. 
TratteM  eztfdt-       3.  For  the  purpose  of  completing  any  such  sale  or  exchange 
Ike.  em^imdto  ^  aforesaid,  the  persons  empowered  to  sell  or  exchange  as  aibre- 
c<MT«j.  said  shall  have  full  power  to  convey  or  otherwise  dispose  of  the 

hereditaments  in  question,  either  by  way  of  revocation  and 
appointment  of  the  use,  or  otherwise,  as  may  be  necessary. 
MoDcyt  arbbif  4.  The  money  so  received  upon  any  such  sale  or  for  equaH^ 
bTudd^ta^*^  of  exchanee  as'aforesaid  shall  be  laid  out  in  the  manner  indi- 
oihMiuMU;  cated  in  that  behalf  in  the  will,  deed  or  instrument  containing 
the  power  of  sale  or  exchange,  or  if  no  such  indication  be  therein 
contained  as  to  all  or  any  part  of  such  money,  then  the  same  shall 
with  all  convenient  speea  be  laid  out  in  the  purchase  of  other 
hereditaments  in  fee  simple  in  possession  to  be  situate  in  Bngland 
or  Wales  or  in  Ireland  (as  the  case  may  be),  or  of  lands  of  a 
leasehold  or  copyhold  or  customary  tenure  which,  in  the  opinioii 
of  the  persons  making  the  purchase,  are  convenient  to  be  held 
therewith  or  with  an^  other  hereditaments  for  the  time  beln^ 
subject  to  the  subsistmg  uses  or  trusts  of  the  same  will,  deed  or 
other  instrument  of  settlement  in  which  the  power  of  sale  or 
exchange  was  contained ;  and  all  such  hereditaments  so  to  be 
purcha^  or  taken  in  exchange  as  aforesaid  as  shall  be  fiee- 
nolds  of  inheritance  shall  be  settled  and  assured  to  the  uses,  upon 
and  for  the  trusts,  intents  and  purposes,  and  with,  under  and 
subject  to  the  powers,  provisoes  and  declarations,  to  which  the 
hereditaments  sold  or  given  in  exchange  were  or  would  have 
been  subject,  or  as  near  thereto  as  the  deaths  of  parties  and 
other  intervening  accidents  will  admit  of,  but  not  so  as  to  increase 
or  multiply  charges ;  and  all  such  hereditaments  so  to  be  pur- 
chased or  taken  in  exchange  as  aforesaid  as  shall  be  of  leasehold 
or  copyhold  or  customary  tenure  shall  be  settled  and  assured 
upon  and  for  such  trusts,  intents  and  purposes,  and  with,  under 
and  subject  to  such  powers,  provisoes  ana  declarations,  as  shall 
as  nearly  as  may  be  correspond  with  and  be  similar  to  the 
aforesaid  uses,  trusts,  intents  and  purposes,  powers,  provisoei 
and  deplarations,  but  not  so  as  to  increase  or  multiply  chai^ges, 
and  so  that  if  any  of  the  hereditaments  so  to  be  purchased  shall 
be  held  by  lease  for  years  the  same  shall  not  vest  absolutdy  in 
any  tenant  in  tail  by  purchase  who  shall  not  attain  the  age  of 
twenty-one  years ;  and  any  such  purchase  as  aforesaid  may  be 
made  subject  to  any  special  conditions  as  to  title  or  otherwise: 
provided  that  no  leasehold  tenement  shall  be  purchased  undtf 
the  powers  hereinbefore  contained  which  is  held  for  a  less  period 
than  sixty  jears. 
OT  \n  payment  of  5.  Provided  nevertheless,  that  it  shall  be  lawful  for  the  per- 
cumbanctf.  ^^^  exercising  any  such  power  as  aforesaid,  if  they  shall  thisk 
fit,  to  apphr  any  money  to  be  received  upon  any  sale  or  for 
equality  of'^exchange  as  aforesaid,  or  any  part  thereof,  in  Ika 
of  purchasing  lancb  therewith,  in  or  towards  paying  off  or  dis- 
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charging  any  mortgage  or  other  charge  or  incumbrance  which    28  ^  24  FUu 
shall  or  may  affect  all  or  any  of  the  hereditaments  which  shall      c.  145,  t.  6. 
then  be  subject  to  the  same  uses  or  trusts  as  those  to  which  the 
hereditaments  sold  or  given  in  exchange  were  or  was  subject. 

6.  No  money  arising  from  any  such  sale  or  exchange  of  Money  ari«ing 
lands  or  hereditaments  in  England  or  Wales  shall  be  laid  out  in  SS°Jo*bIniidwit, 
the  purchase  of  lands  or  hereditaments  situate  elsewhere  than  norUodtez. 

in  England  or  Wales,  and  no  lands  situate  in  England  or  Wales  ^JhSSttlMto  the 
shall,  under  any  such  power  as  aforesaid,  be  exchanged  for  any  country  in  which 
lands  or  hereditaments  situate  elsewhere  than  in  England  or  cbugld  k^titu^ 
Wales ;  and  no  money  arising  from  any  such  sale  or  exchange  a^^* 
of  lands  in  Ireland  shall  be  laid  out  in  the  purchase  of  lands  or 
hereditaments  situate  elsewhere  than  in  Ireland,  and  no  lands 
or  hereditaments  situate  in  Ireland  shall,  under  any  such  power 
as  aforesaid,  be  exchanged  for  any  lands  or  hereditaments  situate 
elsewhere  than  in  Ireland. 

7.  Until  the  money  to  be  received  upon  any  sale  or  for  untu  pm«hMe  of 
equality  of  exchanG^e  as  aforesaid  shall  he  disposed  of  in  the  ^^torettSf'S^ 
manner  herein  mentioned,  the  same  shall  be  invested  at  interest  interett. 

for  the  benefit  of  the  same  parties  who  would  be  entitled  to  the 
hereditaments  to  be  purchased  therewith  as  aforesaid,  and  the 
rents  and  profits  thereof,  in  case  such  purchase  and  settlement  as 
aforesaid  were  then  actually  made  (a). 

(a)  See  Be  Duke  of  aeveland,  1  Drew.  &  Sm.  481 ;  7  Jur.,  N.  S.  769. 


8.  It  shall  be  lawful  for  any  trustees  of  any  leaseholds  for  Traiteet  of  re- 
lives or  years  which  are  renewable  from  time  to  time,  either  SSS^lJiIj^w. 
under  any  covenant  or  contract  or  by  custom  or  usual  practice, 

if  they  shall  in  their  discretion  think  fit,  and  it  shall  be  the  duty 
of  such  trustees,  if  thereunto  required  by  any  person  having 
any  beneficial  interest,  present  or  future  or  contingent,  in  such 
leaseholds,  to  use  their  oest  endeavours  to  obtain  from  time  to 
time  a  renewed  lease  of  the  same  hereditaments  on  the  accus- 
tomed and  reasonable  terms,  and  for  that  purpose  it  shall  be 
lawful  for  any  such  trustees  from  time  to  time  to  make  or  concur 
in  making  such  surrender  of  the  lease  for  the  time  being  sub- 
sisting, and  to  do  all  such  other  acts  as  shall  be  requisite  in  that 
behalT;  but  this  section  is  not  to  apply  to  any  case  where  by  Rettrietion. 
the  terms  of  the  settlement  or  will  the  person  in  possession  for 
his  life  or  other  limited  interest  is  entitled  to  enjoy  the  same 
without  any  obli^tion  to  renew  the  lease  or  to  contribute  to  the 
expense  of  renewing  the  same. 

9.  In  case  any  money  shall  be  required  for  the  purpose  of  Moner  for 
paying  for  equality  -of  exchange  as  aforesaid,  or  for  renewal  of  eqo*i"y  ©J"- 
any  lease  as  aforesaid,  it  shall  be  lawful  for  the  persons  effect-  ^^^?f  leJet 
ing  such  exchange  or  renewal  to  pay  the  same  out  of  any  money  ™JJ^  '•'JJf  **' 
which  may  then  be  in  their  hands  in  trust  for  the  persons  bene-  ™*'^*'*' 
ficiallv  interested  in  the  lands  to  be  taken  in  exchange,  or  com- 
prised in  the  renewed  lease,  whether  arising  by  any  of  the  ways 

and  means  hereinbefore  mentioned  or  otherwise,  and  notwith- 
utanding  the  provisions  for  the  ajpplication  of  monev  arising 
from  sales  or  exchanges  hereinbetore  contained^  and  if  they 
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23  ^  S4  VieL  ^gU  not  haTe  in  their  hands  as  aforesaid  sufficient  mon^  fcr 
c.  145,  s.  9.     ^Q  purposes  aforesaid,  it  shall  be  lawful  for  sudi  persons  to 
raise  the  money  required  by  mortgage  of  the  hereditaments  to 
be  receiyed  in  exchange  or  containea  in  the  renewed  lease  (» 
the  case  may  be),  or  of  any  other  hereditaments  for  the  time 
being  subject  to  the  subsuting  uses  or  trusts  to  whidi  the  here> 
ditaments  takai  m  exchange  or  comprised  in  the  renewed  ksse 
(as  the  case  may  be)  shall  be  subject,  and  for  the  pnrpose  of 
effecting  such  mortgage  such  persons  shall   hare   the  same 
powers  of  conyeying  or  otherwise  assuring  as  are  heraa  con- 
tained with  reference  to  a  conyeyance  on  sale ;  and  no  mort- 
gagee adyancing  money  upon  such  mortgage  purporting  to  be 
made  under  this  power  shall  be  bound  to  see  that  such  money 
b  wanted,  or  that  no  more  is  raised  than  is  wanted  for  the  par- 
poses  aforesaid. 
No uK  ae.  fob*      10.  No  such  sale  or  exchange  as  aforesaid,  and  no  pnrdiase 
!!^oftmiit  ftSr"  ^  hereditaments  out  of  money  receiyed  on  any  such  sale  or 
ur«,  ft«.  exchange  as  aforesaid,  shall  be  made  without  the  ooosent  of  the 

person  appointed  to  consent  by  the  will,  deed  or  other  instra- 
ment,  or  if  no  such  person  be  appointed,  then  of  the  penoo  en- 
titled in  possession  to  the  receipt  of  the  rents  and  profits  of  sich 
hereditaments,  if  there  be  such  a  person  under  no  disability ; 
but  this  clause  shall  not  be  taken  to  reauire  the  consent  of  any 
person  where  it  appears  from  the  will,  aeed  or  other  instrument, 
to  haye  been  intended  that  such  sale,  exchange  or  purchase, 
should  be  made  by  the  person  or  persons  making  the  same 
without  the  consent  of  any  other  person. 

Part  II. 

Powers  of  Mortgagees  (ft). 

Fowwi  inddent        11.  Where  any  principal  money  is  secured  or  char^  by 
tomortfaget.       deed  ou  any  hereditaments  of  any  tenure,  or  on  any  interest 
therein,  the  person  to  whom  sudi  money  shall  for  the  time 
being  be  payable,  his  executors,  administrators  and  ass^na, 
shall,  at  any  time  after  the  expiration  of  one  year  from  the  tnne 
CO.  when  such  principal  money  snail  faiye  become  payable,  acccw^ 
(Oi.  ing  to  the  terms  of  the  deed,  or  after  any  interest  on'snch  pmh- 
cipal  money  shall  haye  been  in  arrear  tor  six  months,  or  after 
(J I.  any  omission  to  pay  any  promum  on  any  insurance  whidi  by 
the  terms  of  the  deed  ongnt  to  be  paid  by  the  person  entitled  to 
the  property  subject  to  the  charge,  haye  the  following  powers, 
to  the  same  extent  (but  no  more)  as  if  they  had  been  in  terms 
conferred  by  the  person  creating  the  charge;  namely. 
To  ten.  1st.  A  power  to  sell  or  concur  with  any  other  person  in  sdl- 

ing  the  whole  or  any  part  of  the  property  by  pol£e 
auction  or  priyate  contract,  subject  to  any  reasonaUe 
conditions  ne  may  think  fit  to  make,  and  to  rescind  or 
yary  contracts  for  sale,  or  buy  in  and  re-sell  the  pro- 
perty, from  time  to  time,  in  like  manner : 
Toinraie.  2nd.  A  powcr  to  insure  and  keep  insured  fixHU  losB  or  dam^ 
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by  fire  the  whole  op  anv  part  of  the  property  (whe-   2S  4-  24  Fiet. 
thep  affixed  to  the  freehold  or  not)  which  is  in  its    <?»  l^t  <»  H* 
nature  insurable,  and  to  add  the  premiums  paid  for  any  j 
such  insurance  to  the  principal  money  secured  at  the  I  y 

»BMrftt^9ffflter^^:  ' 

%*d«  A  powOT  to  appoint  or  obtain  the  appointment  of  a  re-  To  appoint  r»- 
ceiver  oithe  rents  and  profits  of  the  whole  or  any  part  ***^*'' 
of  the  property  in  manner  hereinafter  mentioned. 

(b)  Where  it  is  intended  that  the  mortgagee  should  not  have  all  or  any  of 
the  powers  conferred  by  the  act,  it  may  be  prevented  by  express  declaration. 
(Sect.82,po«<.) 

12.  Receipts  for  purchase-money  given  by  the  person  or  per-  Receipti  for  pnr. 
sons  exercising  the  power  of  sale  hereby  conferred  shall  be  snffi-  ^tS!^uS^' 
cient  discharges  to  the  purchasers^  who  shall  not  be  bound  to  see 


to  the  application  of  such  purchase-money. 
18w  Wo  such  sale  as  aforesaid  shall  tie 
months' notice  in  writing  given  to  the  person  or  one  ot  tue  pe^-  puroi 
sons  entitled  to  the  proper!^  subject  to  the  charge,  or  affixea^n  ^??.in5»»^_»M<> 
pome  conspicuous  part  ot  such  property ;  but  when  a  sale  hi 


tne  application  ot  sucn  pnrcuase-money* 

18w  No  such  sale  as  aforesaid  shall  tie  made  until  after  six  Notice  to  be  given 
months' notice  in  writing  given  to  the  person  or  one  of  the  per-  JS^iSi*reiievld 


«        clrcumstaneef  of 
...       -  .  "^  ••to. 

been  effiected  in  professed  exercise  of  the  powers  hereby  con- 
ferred, the  title  of  the  purchaser  shall  not  be  liable  to  be  im- 
peached on  the  ground  that  no  case  had  arisen  to  authorize  the 
exercise  of  such  power,  or  that  no  such  notice  as  aforesaid  had 
been  given ;  but  any  person  damnified  by  any  such  unauthorized 
exercise  of  such  power  shall  have  his  remedy  in  damages  against 
the  person  selling. 

l4.  The  money  arising  by  any  sale  effected  as  aforesaid  shall  Appiieatfon  of 
be  applied  by  the  person  receiving  the  same  as  follows ;  first,  in  P««»»««»n<»«y* 
payment  of  all  the  expenses  incident  to  the  sale  or  incurred  in  u;  • 
any  attempted  sale;  secondly,  in  discharge  of  all  interest  and /j.). 
costs  then  due  in  respect  of  the  char^  in  consequence  whereof 
the  sale  was  made ;  and,  thirdly,  in  discharge  of  all  the  principal  \$) . 
monies  then  due  in  respect  of  such  charge ;  and  the  residue  of 
such  money  shall  be  paid  to  the  person  entitled  to  the  property 
subject  to  the  charge,  his  heirs,  executors^  administrators  or  as- 
signs, as  the  case  may  be. 

16.  The  person  exercising  the  power  of  sale  hereby  conferred  ConveTucetothe 
shall  have  power  by  deed  to  con?ey  or  assign  to  and  vest  in  the  P^^hMer. 
purchaser  tne  property  sold,  for  all  the  estate  and  interest  therein, 
which  the  person  who  created  the  charge  had  power  to  dispose 
of,  except  that  in  the  case  of  copyhold  hereditaments  the  bene- 
ficial interest  only  shall  be  conveyed  to  and  vested  in  the  pur- 
chaser by  such  deed. 

16.  At  any  time  after  the  power  of  sale  hereby  conferred  owner  of  charge 
shall  have  become  exerciseable,  the  persim  entitled  to  exercise  ^j^^d'cJ^Jl?** 
the  same  shall  be  entitled  to  demand  and  recover,  from  the  per-  veyance  of  legal 
ion  ^ititkd  to  the  property  subject  to  the  charge,  all  the  deeds  ^^*^ 
and  documents  in  his  possession  or  power  relatmg  to  the  same 
property,  or  to  the  title  thereto,  which  he  would  have  been 
entitled  to  demand  and  recover  if  the  same  property  had  been 
oonveyedi  appointed,  surrendered  or  assigned  to  and  were  then 
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Appointment  of 
receiver. 


RacelTer  deemed 
to  be  the  agent  of 
the  mortgagor. 


Powere  of  re- 
oeiver. 


ReoelTor  may  be 


Receiver  to  re- 
ceive a  commit- 
•ion  not  exceed- 
ing five  per  cent 


Receiver  to  in- 
•ure,  if  required. 


Application  of 
monejTt  received 
by  him. 
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vested  in  him  for  all  the  estate  and  intereftt  which  the  perwn 
creating  the  charge  had  power  to  dispose  of,  and  where  the  legal 
estate  shall  be  outstanding  in  a  trustee  the  person  entitled  to  a 
charge  created  by  a  person  equitably  entitled,  or  any  purchaser 
from  such  person,  shall  be  entitled  to  call  for  a  conyeyance  of 
the  legal  estate  to  the  same  extent  as  the  person  creating  the 
charge  could  have  called  for  such  a  conyeyance  if  the  charge 
had  not  been  made. 

17.  Any  person  entitled  to  appoint  or  obtain  the  appointment 
of  a  receiver  as  aforesaid  may  from  time  to  time,  if  any  person 
or  persons  has  or  have  been  named  in  the  deed  of  char^  for 
that  purpose,  appoint  such  person  or  any  one  of  such  persons 
to  be  receiver,  or  if  no  person  be  so  named,  then  may,  by 
writing  delivered  to  the  person  or  any  one  of  the  persons  enti« 
tied  to  the  property  subject  to  the  charge,  or  affixed  oa  some 
conspicuous  part  of  the  property,  require  such  last-mentioned 
person  or  persons  to  appomt  a  fit  and  proper  p^«on  as  receiver, 
and  if  no  such  appointment  be  made  within  ten  days  after  such 
requisition,  then  may  in  writing  appoint  any  person  he  may 
thmk  fit. 

18.  Every  receiver  appointed  as  aforesaid  shall  be  deemed  to 
be  the  agent  of  the  person  entitled  to  the  property  subject  to  the 
charge,  who  shall  be  solely  responsible  for  his  acts  or  defiiults, 
unless  otherwise  provided  for  in  the  charge. 

19.  Every  receiver  appointed  as  aforesaid  shall  have  power 
to  demand  and  recover  and  give  effectual  receipts  for  sJl  the 
rents,  issues  and  profits  of  the  property,  of  which  he  is  ap- 
pointed receiver  by  action,  suit,  distress  or  otherwise,  in  the 
name  either  of  the  person  entitled  to  the  property  subject  to  the 
charge,  or  of  the  person  entitled  to  the  money  secured  by  the 
charge,  to  the  full  extent  of  the  estate  or  interest  which  Uie  per- 
son who  created  the  charge  had  power  to  dispose  of. 

20.  Every  receiver  appointed  as  aforesaia  may  be  r^noved 
by  the  like  authority  or  on  the  like  requisition  as  before  provided 
with  respect  to  the  original  appointment  of  a  receiver,  and  new 
receivers  may  be  appointed  from  time  to  time. 

21.  Every  receiver  appointed  as  aforesaid  shall  be  entitled  to 
retain  out  of  any  money  received  by  him,  in  lieo  of  all  costs, 
charges  and  expenses  whatsoever,  such  a  commission,  not  ex- 
ceeding ^YB  per  centum  on  the  gross  amount  of  all  money 
received,  as  shall  be  specified  in  his  appointment,  and  if  no 
amount  shall  be  so  specified,  then  five  pea*  centum  on  soch  grofls 
amount 

22.  Every  receiver  appointed  as  aforesaid  shall,  if  so  direct 
in  writing  by  the  person  enttUed  to  the  money  secured  by  the 
charge,  insure  and  keep  insured  from  loss  or  damage  by  fire, 
out  of  the  money  received  by  him,  the  whole  or  any  part  of  the 
property  included  in  the  charge  (whether  affixed  to  the  freehold 
or  not)  which  is  in  its  nature  insurable. 

23.  Every  receiver  appointed  as  aforesaid  shall  pa^  and 
apply  all  the  money  received  by  him  in  the  first  place  m  dis- 
cnarge  of  all  taxes,  rates  and  assessments  whatsoever,  and  in 
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payment  of  his  commission  as  aforesaid,  and  of  the  premiums  on  23  4*  24  Fict. 
the  insurances,  if  any,  and  in  the  next  place  in  payment  of  all  c-  145,  t,  23. 
the  interest  accruing  due  in  respect  of  any  principal  money 
then  charged  on  the  property  over  which  he  is  receiver,  or  on 
any  part  thereof,  and,  subject  as  aforesaid,  shall  pay  all  the 
residue  of  such  money  to  the  person  for  the  time  being  entitled 
to  the  property  subject  to  the  charge,  his  executors,  adminis- 
trators or  assigns. 

24.  The  powers  and  provisions  contained  in  this  part  of  this  p**  p^  *®  '^. 
act  relate  only  to  mortgages  or  charges  made  to  secure  money  ^^otmm^J 
advanced  or  to  be  advanced  by  way  of  loan,  or  to  secure  an  <>"*y* 
existing  or  future  debt. 

Part  III. 

Provisions  as  to  Investment  of  Trust  Funds,  appointment  and 
powers  of  Trustees  and  Executors,  ^c.  (c). 

26.  Trustees  having  trust  money  in  their  hands  which  it  is  9"**"*  **Sndg 
their  duty  to  invest  at  interest  shall  be  at  liberty,  at  their  dis-  may betaTetted. 
cretion,  to  invest  the  same  in  any  of  the  parliamentary  stocks 
or  pubh'c  funds,  or  in  government  securities,  and  such  trustees 
shall  also  be  at  liberty,  at  their  discretion,  to  call  in  any  trust 
funds  invested  in  any  other  securities  than  as  aforesaid,  and  to 
invest  the  same  on  any  such  securities  as  aforesaid,  and  also 
from  time  to  time,  at  tneir  discretion,  to  vary  any  such  invest- 
ments as  aforesaid  for  others  of  the  same  nature:  provided 
always,  that  no  such  original  investment  as  aforesaid  (except  in 
the  Three  per  Cent.  Consolidated  Bank  Annuities),  and  no  such 
change  of  m  vestment  as  aforesaid,  shall  be  made  where  there  is 
a  person  under  no  disability  entitled  in  possession  to  receive  the 
income  of  the  trust  fund  for  his  life,  or  for  a  term  of  years  de- 
terminable with  his  life,  or  for  any  greater  estate,  without  the 
consent  in  writing  of  such  person. 

(c)  Further  provisions  as  to  investments  are  contained  in  22  fir  28  Vict. 
€.  85,  8.  32,  ante,  p.  694;  23  fi;  24  Vict.  c.  38,  ss.  10,  11,  ante,  pp.  696,  697. 
Lord  St,  Leonard^  observes,  it  is  not  likely  that  the  provisions  of  the  25tli 
section  will  be  acted  upon  after  the  powers  which  have  been  conferred  on 
trustees  by  the  statutes  referred  to.    (Sugd.  on  Statutes,  p.  308,  2nd  ed.) 

28.  In  all  cases  where  any  property  is  held  by  trustees  in  Tnutees  may  ap- 
trust  for  an  infant,  either  absolutely,  or  contingently  on  his  ?ro^°!If?n- 
attaining  the  age  of  twenty-one  years,  or  on  the  occurrence  of  nm^.  &j  for 
any  event  previously  to  his  attaining  that  age,  it  shall  be  lawful  nance?    **" 
for  such  trustees,  at  their  sole  discretion,  to  pay  to  the  guardians  (if 
any)  of  such  infant,  or  otherwise  to  apply  for  or  towards  the 
maintenance  or  education  of  such  infant,  the  whole  or  any  part 
of  the  income  to  which  such  infant  may  be  entitled  in  respect  of 
such  property,  whether  there  be  any  other  fund  applicable  to 
the  same  purpose,  or  any  other  person  bound  by  law  to  provide 
for  such  maintenance  or  education,  or  not;  aAd  such  trustees 
shall  accumulate  all  the  residue  of  such  income  by  way  of  com* 
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pound  interest,  by  investing  the  same  and  the  resuItiDg  iDCome 
thereof  from  time  to  time  in  proper  securities,  for  the  benefit  of 
the  person  who  shall  nltimateij  become  entitled  to  the  property 
from  which  such  accumulations  shall  have  arisen:  proYided 
always,  that  it  shall  be  lawful  for  such  trustees  at  anj  tune,  if  it 
shall  appear  to  them  expedient,  to  apply  the  whole  or  any  part  of 
such  accumulations  as  if  the  same  were  part  of  the  income 
arising  in  the  then  current  year. 

27.  Whenever  any  trustee,  either  original  or  sabstitnted,  and 
whether  appointed  by  the  Court  of  Chancery  or  otherwise,  shaU 
die,  or  desire  to  be  discharged  from  or  refuse  or  become  unfit  or 
incapable  to  act  in  the  trusts  or  powers  in  him  reposed,  before 
the  same  shall  have  been  fully  discharged  and  performed,  it 
shall  be  lawful  for  the  person  or  persons  nominated  for  that 
purpose  by  the  deed,  will  or  other  instrument  creating  the  trost 
(if  any),  or  if  there  be  no  such  person,  or  no  such  person  able 
and  willing  to  act,  then  for  the  surviving  or  continuing  trustees 
or  trustee  for  the  time  being,  or  the  acting  executors  or  executor 
or  administrators  or  administrator  of  the  last  surviving  and  con- 
tinuing trustee,  or  for  the  last  retiring  trustee,  by  writing,  to 
appoint  any  other  person  or  persons  to  be  a  trustee  or  tmstees 
in  the  place  of  the  trustee  or  trustees  so  dying,  or  desiring  to  be 
discharged,  or  refiising  or  becoming  unfit  or  incapable  to  Mi 
as  aforesaid ;  and  so  oflen  as  any  new  trustee  or  trustees  shall 
be  so  appointed  as  aforesaid  all  the  trust  property  (if  any)  which 
for  the  time  being  shall  be  vested  in  the  surviving  or  continnfng 
trustees  or  trustee,  or  in  the  heirs,  executors  or  administraton 
of  any  trustee,  shall  with  all  convenient  speed  be  conveyed, 
assigned  and  transferred  so  that  the  same  may  be  legally  and 
efiectually  vested  in  such  new  trustee  or  trustees,  either  solely 
or  jointly  with  the  surviving  or  continuing  trustees  or  trustee, 
as  the  case  may  require ;  and  every  new  trustee  or  trustees  to 
be  appointed  as  aforesaid,  as  well  before  as  after  such  convey* 
ance  or  assignment  as  aforesaid,  and  also  every  trustee  appointed 
by  the  Court  of  Chancery  either  before  or  after  the  passing  of 
this  act,  shall  have  the  same  powers,  authorities  and  discretions, 
and  shall  in  all  respects  act,  as  if  he  had  been  originally  nomi- 
nated a  trustee  by  the  deed,  will  or  other  instrument  creating 
the  trust. 

(d)  The  usual  indemnity  clauses  are  supplied  by  22  &  23  VicUc  S5,s.  31f 
ante,  p.  693. 

28.  The  power  of  appointing  new  trustees  hereinbefore  con- 
tained maj  oe  exercised  in  cases  where  a  trustee  nominated  in  a 
will  has  died  in  the  lifetime  of  the  testator. 

29.  The  receipts  in  writing  of  any  trustees  or  trustee  for  any 
money  payable  to  them  or  him  by  reason  or  in  the  exercise  of  any 
trusts  or  powers  reposed  or  vested  in  them  or  him  shall  be  suffi- 
cient discnarges  for  the  money  therein  expressed  to  be  received, 
and  shall  efi^tually  exonerate  the  persons  paying  such  monef 
from  seeing  to  the  application  thereof,  or  from  bang  answerabfe 
for  any  loss  or  misapplication  thereof. 

(e)  See  further  clause,  22  &  23  Vict  c.  35,  s.  23,  ante,  p.  698. 
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30«  It  shall  be  lawful  for  anv  executors  to  pay  any  debts  or  28  ^  34  VieL 
claims  upon  any  evidence  that  they  may  think  sufficient,  and  to    g*  *^>  *»  ^* 
accept  any  composition,  or  any  security,  real  or  personal,  for  £xeeauinm»7 
any  debts  due  to  the  deceased,  and  to  allow  any  time  for  pay-  ««*»?<>"»<*•  *«• 
ment  of  any  such  debts  as  they  shall  think  fit,  and  also  to  com- 
promise, compound  or  submit  to  arbitration  all  debts,  accounts, 
claims  and  things  whatsoever  relating  to  the  estate  of  the  de^ 
ceased,  and  for  any  of  the  purposes  aforesaid  to  enter  into,  give 
and  execute  such  agreements,  instruments  of  composition,  re- 
leases and  other  things  as  they  shall  think  expedient,  without 
being  responsible  for  any  loss  to  be  occasioned  thereby. 


Part  IV. 
General  Provisions. 

81.  For  the  purposes  of  this  act,  a  person  shall  be  deemed  to  Tmantt  ft>r  uii% 
be  entitled  to  tne  possession  or  to  the  receipt  of  the  rents  and  ^^STfiStwitS 
income  of  land  or  personal  property,  although  his  estate  may  be  lumding  incum- 
charged  or  incumbered,  either  by  himself  or  by  any  former  owner,  ^'*°*^* 
or  otherwise  howsoever  to  any  extent ;  but  the  estates  or  inte- 
rests of  the  parties  entitled  to  any  such  charge  or  incumbrance 
shall  not  be  afiected  by  the  acts  of  the  person  entitled  to  the 
possession  or  to  the  receipt  of  the  rents  and  income  as  aforesaid, 
unless  they  shall  concur  therein. 

32.  None  of  the  powers  or  incidents  hereby  conferred  or  pow«i,  fto.  here- 
annexed  to  particular  offices,  estates  or  circumstances  shall  take  nl^iweibynL- 
efiect  or  be  exerciseable  if  it  is  declared  in  the  deed,  will  or  other  pkm  deekntion. 
instrument  creating  such  offices,  estates  or  circumstances  that 
they  shall  not  take  effect ;  and  where  there  is  no  such  declara- 
tion, then  if  any  variations  or  limitations  of  any  of  the  powers 
or  incidents  hereby  conferred  or  annexed  are  contained  in  such 
deed,  will  or  other  instrument,  such  powers  or  incidents  shall  be 
exerciseable  or  shall  take  efiect  only  subject  to  such  variations 
or  limitations  (f). 

(/)  This  is  an  option  which  will  probably  be  frequently  acted  upon,  more 
particularly  owing  to  the  latter  portion  of  the  section,  to  which  Lord  St. 
Leonards  always  entertained  and  expressed  a  strong  objection ;  for  nothing 
can  be  more  difficult,  not  to  say  dangerous,  than  to  attempt  to  amalgamate 
the  powers  in  a  settlement  and  the  powers  in  the  act,  or  to  engraft  tlie  latter 
in  the  former.  Where  the  settlement  is  purposely  silent  as  to  the  powers  con- 
ferred by  the  act,  and  the  settlor  approves  of  and  chooses  to  rely  upon  them, 
the  only  inconvenience  will  be  that  the  settlement  itself  will  not  inform  the 
persons  claiming  under  it  of  the  powers  vested  in  them,  but  it  will  be 
necessary  to  refer  to  the  act  for  that  purpose.  (Sugden  on  Powers,  8779 
878,  8th  ed. ;  Sugden  on  Statutes,  301,  2nd  ed) 

S3.  Nothing  in  this  act  contained  shall  be  deemed  to  em-  No  penont  other 
power  any  trustees  or  other  persons  to  deal  with  or  affect  the  {}3Sj'uS£jMhe 
estates  or  rights  of  any  persons  soever,  except  to  the  extent  to  •ettiement.  ke,  to 
which  they  might  have  dealt  with  or  affected  the  estates  or  rights  ^  *'^*«*» 
of  such  persons  if  the  deed,  will  or  other  instrument  under  which 
such  trustees  or  other  persons  are  empowered  to  act  bad  con- 
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23  *  24  Vici,    tained  express  powers  for  such  trustees  or  other  persons  so  \o 

J!lJif  *  !l??L  deal  with  or  affect  such  estates  or  rights. 

Commencement        34.  The  provisioDs  Contained  in  this  act  shall,  except  as  faere- 

^  ^^  inbefore  otherwise  provided,  extend  only  to  persons  entitled  or 

acting  under  a  deed,  will,  codicil  or  other  instrument  executed 
after  the  passing  of  this  act,  or  under  a  will  or  codicil  confirmed 
or  revived  by  a  codicil  executed  after  that  date. 

Extent  of  aet.  35.  This  act  shall  not  extend  to  Scotland. 
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No.  1. 

Rbleasb  and  Conveyance  of  the  Freehold  Part,  and  Covenant  to 
surrender  the  Copyhold  party  of  an  Estate,  by  a  Tenant  in  Tail  in 
Possession,  to  a  Purchaser  with  Limitations,  or  a  Declaration  to 
bar  Dower;  the  Vendor's  Wife  joining  to  extinguish  her  Right  of 
Dotcer.  (See  3  Sf  4  Will  4,  c.  47,  ss.  16,  40,  63  ;  ante,  pp.  339, 
368,  372  'y  and  3  ^  ^  WUl.  4,  c.  105,  ss.  6,  14  ;  ante,  pp.  441, 
446.) 

This  Indenture,  made  the  —  day  of ,  in  the  year  of  our  parties. 

Lord ,  between  B.  Adams,  of,  &c.,  Esq.,  (eldest  son  and  heir  of 

the  body  of  A.  Adams,  late  of,  &c.,  Esq.,  deceased,  by  Anne,  his  late 
wife,  before  A.  Bell,  spinster,  also  deceased),  and  Mary,  his  wife, 
of  the  first  part ;  [the  purchaser'}  of  the  second  part,  and  J.  K., 
of,  &c.,  gent.,  a  trustee  nominated  by  and  on  behalf  of  the  said  [pur^ 
chaser^  of  the  third  part.  [If  the  purchaser  should  not  have  been 
married  until  after  the  \st  of  January,  1834,  and  the  declaration 
should  be  adopted  (see  post),  there  will  be  no  necessity  for  a  true* 
tee.'\  (a)  Whereas  by  indentures  of  lease  and  release,  bearing  date  Reciui  oftettie- 
respectively  the  eighth  and  ninth  days  of  March,  1800,  the  release  ment  creating  the 
beine  made,  or  expressed  to  be  made  between  the  said  A.  Adams,  of  *°^*"' 
the  first  part;  the  said  Anne  Adams,  then  A.  Bell,  spinster,  of  the 
second  part ;  A.  B.  and  C.  D.,  of  the  third  part ;  and  E.  F.  and  G.  H., 
of  the  fourth  part  (being  the  settlement  made  previously  to  and  in 
consideration  of  the  marriage  then  intended  to  be,  and  shortly  after- 
wards duly  solemnized  between  the  said  A.  Adams  and  A.  Bell),  the 
freehold  parts  of  the  capital  messuage  or  tenement,  farm,  lands  and 
hereditaments  hereinafter  described  and  intended  to  be  hereby  granted 
and  released,  were  (amongst  other  hereditaments)  duly  conveyed  and 
assured  from  and  after  the  solemnization  of  the  said  intended  marriage, 
to  the  use  of  the  said  A.  Adams  and  his  assigns,  for  and  during  the 
term  of  his  natural  life,  and  from  and  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise  in  his  lifetime,  to  the  use  of  the  said 
A.  B.  and  C.  D.  and  their  heirs,  durins  the  natural  life  of  the  said  A. 
Adams,  upon  trust  to  support  the  contmgent  uses  and  estates  therein- 
after limited,  and  from  and  after  the  decease  of  the  said  A.  Adams,  To 
the  use,  intent  and  purpose,  that  the  said  A.  Bell,  in  case  she  survived 

(a)  A  husband  married  on  or  before  the  1st  of  January,  1834,  will  not  be 
able  to  defeat  his  wife's  right  of  dower,  by  the  new  methods,  prescribed  by 
the  act  for  amending  the  law  of  dower.  It  will  therefore  be  advisable  for  a 
purchaser  who  married  before  that  time  to  have  the  estate  conveyed  to  such 
uses  as  will  enable  him  to  defeat  his  wife's  dower,  without  her  future  con- 
currence. Both  Sir  Edward  Sugden  (V.  &  P.  545,  11th  ed.)  and  Mr.  Hayes 
(1  Conv.  304,  5th  ed.)  agree  in  the  propriety  of  adopting  the  old  form  of 
uses  to  prevent  dower  in  the  case  of  a  husband  married  on  or  before  the  1st 
of  January,  1834. 
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the  said  A.  Adams,  should  receive  and  take  the  annual  sum  or  jearlr 
rent-charge  of  800/.  for  her  jointure  and  in  bar  of  her  dower,  with  the 
usual  powers  and  remedies  by  dbtress  and  entry  for  recovering  and  en- 
forcing the  payment  thereof,  and  subject  thereto  to  the  use  of  the  said 
£.  F.  and  Q,  H.,  their  executors,  administrators  and  assigns,  for  the 
term  of  200  years,  upon  certain  trusts  for  further  securing  Uie  payment 
of  the  said  annual  sum  or  yearly  rent-charse,  and  from  and  after  the 
expiration  or  other  sooner  determination  of  me  said  term  of  200  years, 
and  in  the  meantime  subject  thereto,  to  the  use  of  the  first  and  every 
other  son  of  the  said  A.  Adams,  on  the  body  of  the  said  A.  Bell  lawfuOy 
to  be  begotten,  severally  and  successively,  according  to  their  respective 
seniorities,  and  the  heirs  of  the  body  and  respective  bodies  of  all  and 
every  sucn  sons  and  son  issuing,  with  divers  remainders  over :  Akd 
WHKREA8  at  a  court  held  in  and  for  the  manor  of  Dale,  in  the  said 
county  of ,  on  the day  of  ,  the  said  A.  Adama,  in  pur- 
suance of  a  covenant  for  that  purpose  contained  in  the  said  recited  in- 
denture of  settlement,  did  surrender  all  and  every  the  messuages,  lands, 
tenements  and  hereditaments  of  him  the  said  A.  Adams,  holden  of  the 
said  manor  by  copy  of  court  roll,  with  their  appurtenances,  to  the  use 
of  the  said  A.  B.  and  C.  D.,  their  heirs  and  assigns,  upon  and  for  such 
trusts,  intents  and  purposes,  and  with,  under  and  subject  to  such 
powei-s,  provisoes,  agreements  and  declarations  as  (regard  being  had  to 
the  nature  of  the  said  estates,  and  the  tenure  by  which  the  same  were 
holden)  would  nearest  or  best  correspond  with  the  uses,  estates,  trusts, 
powers,  provisoes,  agreements  and  declarations  expressed  and  contained 
in  the  said  hereinbefore-recited  indenture  of  the  9th  of  March,  1800, 
of  and  concerning  the  freehold  hereditaments  thereby  released,  or  ex- 
pressed and  intended  so  to  be,  or  such  and  so  many  of  the  same  uses, 
estates,  trusts^  powers,  provisoes  and  declarations  as  were  then  snbsiBt- 
ing  undetermined  and  capable  of  taking  efliect :  And  at  the  same  court 
the  said  A.  B.  and  C.  D.  were  duly  admitted  tenants  to  the  said  copy- 
hold hereditaments  so  surrendered  to  their  use  as  aforesaid.  To  hold 
to  the  said  A.  B.  and  C.  D.  and  their  heirs,  according  to  the  form  and 
effect  of  the  surrender  so  made  to  their  nse  as  aforesaid,  at  the  wiU  of 
the  lord  of  the  said  manor  of  Dale,  by  copy  of  court  roll,  bj  the  rents 
and  services  therefore  due  and  of  right  accustomed  to  be  paid  and  per- 
formed :  And  whbrbas  the  said  A.  Adams  departed  this  life  on  or 
about  the  1st  dav  of  May,  1830,  leaving  the  said  B.  Adams,  his  eldest 
son  and  heir-at-law,  who  thereupon  became  entitled  to  the  heredita- 
ments comprised  in  the  said-redted  indentures  for  an  estate  of  inherit- 
ance in  tail  general,  subject  to  the  said  annuity  or  yearly  rent-charge 
of  300/.,  and  the  powers,  remedies  and  term  for  securing  the  payment 
of  the  same :  And  whbrbas  the  said  Anne  Adams  departed  Uiis  life 
on  or  about  the  1st  day  of  October  now  last  past,  and  all  arrears  of  the 
said  annuity  or  yearly  rent-charge  of  300/.  having  been  paid  up  to  ^ 
time  of  her  decease,  the  term  of  200  years  creatdi  bv  the  said-recited 
indenture  of  settlement  has,  by  force  of  a  proviso  therein  contained, 
absolutely  ceased  and  determined :  And  whbrbas  the  said  B.  Adams 
has  contracted  and  agreed  with  the  said  [  pwrhaser'^  for  the  absolute 
sale  to  him  of  the  foe  simple  and  inheritance  of  and  in  the  freehold 
parts  of  the  messuage  or  tenement,  farm,  lands,  and  hereditaments 
hereinafter  described,  and  of  the  customary  estate  of  inheritance  of  and 
in  the  copyhold  parts  of  the  same  hereditaments,  free  ft-om  all  incum- 
brances, at  or  for  the  price  or  sum  of  5,000/. :  And  upon  the  treaty 
for  the  said  purchase  it  was  agreed  that  the  sum  of  4,100/.  (part  of  the 
said  sum  of  5,000/.)  should  be  the  apportioned  value  of  the  said  free- 
hold hereditament^  and  that  the  sum  of  900/.  (residue  of  tiie  said 
sum  of  5,000/.)  should  be  the  apportioned  value  of  the  said  copy- 
hold hereditaments :  And  wueabas  the  said  A.  B.  departed  this  life 
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on  or  about  the  5th  day  of  May,  1832,  leaving  the  said  C.  B.,  his  co- 
trustee, him  surviving,  and  in  whom  the  legal  estate  in  the  said  copy- 
hold hereditaments  is  now  vested:  Now  this  indbnturb  witnes-  FiiistT«8ta- 
SBTH,  that  in  pursuance  and  part  performance  of  the  said-recited  '"""• 
agreement,  and  for  defeating  all  estates  tail  of  the  said  B.  Adams  of  JS^SJ^**  ^ 
and  in  the  messuage,  farm,  lands  and  hereditaments  expressed  to  be 
hereby  granted  and  released,  and  all  remainders,  reversions,  estates, 
rights,  interests  and  powers,  to  take  effect  after  the  determination  or 
in  defeasance  of  such  estates  tail  (6),  and  for  extin^ishing  the  dower, 
riffht  and  title  of  dower,  and  every  other  estate  and  interest  of  the  said 
Mary  Adams  of  and  in  the  same  hereditaments,  and  for  limiting  and 
assuring  the  same  hereditaments  and  the  inheritance  thereof  in  fee 
simple  to  the  uses  hereinafter  expressed,  and  for  and  in  consideration  of 
the  sum  of  4,100^  of  lawful  money  of  Great  Britain  (part  of  the  said 
sum  of  6,000^,  the  aforesaid  purchase-money)  to  the  said  B.  Adams  in 
hand  paid  by  the  said  [^purchaser'\  at  or  immediately  before  the  sealing 
and  delivery  of  these  presents,  the  receipt  of  which  said  sum  of  4,100?. 
in  full  for  the  absolute  purchase  of  the  freehold  parts  of  the  heredita- 
ments hereinafter  desonbed,  and  expressed  to  be  hereby  granted  and 
released,  and  the  fee  simple  and  inheritance  thereof,  free  from  all  in- 
cumbrances, the  said  B.  Adams  doth  hereby  admit  and  acknowledge, 
and  from  the  same  and  every  part  thereof  doth  acquit,  release  and 
dischar^  the  said  \^purchaser\  his  heirs,  executors,  administrators 
and  assigns,  and  every  of  them  for  ever  by  these  presents :  He,  the 
said  B.  Adams,  under  and  by  virtue  and  in  pursuance  of  the  powers 
and  provisions  given  bv  and  contained  in  the  act  of  parliament  in  that 
case  made  and  provided,  doth,  b^  these  presents,  grant,  dispose  of,  alien, 
release  and  confirm,  and  the  said  Mary  Adams,  with  the  concurrence 
of  the  said  B.  Adams,  and  for  the  purpose  of  releasing  and  extinguish- 
ing her  rieht  and  title  of  dower  in  or  out  of  the  said  messuages,  lands, 
and  hereditaments  hereinafter  described,  doth  by  these  presents  in- 
tended to  be  forthwith  duly  acknowledged  by  the  said  M.  Adams,  and 
perfected  in  other  respects  with  the  solemnities  prescribed  by  law  for 
rendering  deeds  of  married  women  effectual  to  extinguish  their  interests 
in  land,  doth  remise,  release  and  quit  claim  unto  the  said  [purc/iaser]  o«nena  wordt. 
and  his  heirs,  [all  such  part  or  parts,  and  so  much  as  is  or  are  freehold, 
and  not  copyhold,  of  and  in]  (c) :  All  lparcel8'\,  together  with  all  and 
singular  houses,  outhouses,  edifices,  buildings,  bams,  stables,  coach- 
houses, cottages,  yards,  gardens,  orchards,  backsides,  tofts,  lands, 
meadows,  pastures,  commons,  common  of  pasture,  common  of  turbary, 
mines,  minerals,  quarries,  furzes,  trees,  woods,  underwoods,  coppices 
and  the  ground  and  soil  thereof,  mounds,  fences,  hedges,  ditches,  ways, 
waters,  watercourses,  liberties,  privileges,  easements,  profits,  commo- 
dities, emoluments,  hereditaments  and  appurtenances  whatsoever  to 
the  said  messuages,  farm,  lands,  hereditaments  and  premises  herein- 
before expressed  to  be  hereby  granted  and  released,  belonging  or  in 
anywise  appertaining,  or  with  the  same  or  any  of  them  respectively 


(h)  The  intention  to  bar  entails  was  formerly  thus  expressed  in  recovery 
deeds,  and  in  deeds  of  covenant  to  levy  fines : — '*  For  docking,  barring  and 
extinguishing  all  estates  tail,  and  reversions  and  remainders  thereupon  ex- 
pectant or  depending  of  and  in  the  messuag^es,"  &&  The  language  in  the 
precedent  is  more  conformable  to  that  of  the  general  enahling  clause  in  the 
3  &  4  Will.  4,  c.  74,  s.  15  {ante,  p.  839),  although  it  is  conceived  that  the 
old  mode  of  expressing  the  intention  would  be  equally  effectual. 

(c)  Where  the  freeholds  can  be  clearly  identified,  the  words  within 
brackets  should  be  (knitted. 
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DOW  or  at  any  time  heretofore  demised,  leased,  held,  ased,  oeeupied 
or  enjoyed,  or  accepted,  reputed,  deemed,  taken  or  known  at  part, 
parcel  or  member  of  them,  or  any  part  of  them,  or  appertaining 

ReTtnioo,  fto.  thereunto,  with  their  and  every  of  their  appurtenances.  Aic d  the  re- 
Tersion  and  reversions,  remainder  and  remainders,  yearly  and  other 
rents,  issues  and  profits  of  all  and  singular  the  same  measaage,  fiun, 
lands  and  other  hereditaments:  And  all  the  estate,  right,  title,  interest, 
inheritance,  use,  trust,  possession,  property,  possibility,  claim  and  de- 
mand whatsoever,  bod)  at  law  and  m  equity,  of  them  the  said  B. 
Adams  and  Mary  his  wife,  and  each  of  them,  of,  in,  to,  from  and  oat 
of  the  same  premises,  and  every  part  and  parcel  thereof:  [Akd  all 
deeds,  evidences  in  writings  relating  to  or  concerning  the  said  messuage, 
farm,  lauds,  hereditaments  and  premises,  or  any  of  them,  soldy  or 
together  with  other  hereditaments  of  less  value,  now  in  the  cottody 
or  power  of  the  said  B.  Adams,  or  which  he  can  obtain  or  procure 
without  suit  at  law  or  in  equity,  together  with  true  and  attested  copies 
of  all  deeds,  evidences  and  writings  relating  to  or  concerning  the  sane 
hereditaments  and  premises,  or  any  of  them,  jointly  with  other  here- 
ditaments of  equal  or  ereater  value ;  the  first  set  of  such  copies  to  be 
made  and  delivered  at  the  costs  and  charges  of  the  said  B.  Adams,  but  all 
future  copies  to  be  made,  written  and  taken  at  the  request,  costs  and 

Hasbvovm.  charges  of  the  said  [purcha$er]  («)].  To  have  and  to  hold  the 
said  messuage  or  tenement,  form  and  lands,  and  all  and  singular  other 
the  hereditaments  and  premises  hereinbefore  expressed  to  be  hereby 
granted  and  released,  with  their  appurtenances,  unto  the  said  [pw- 
chaser]  and  his  heirs.  [7/*  the  purchaser  should  have  been  wuaried 
on  or  brfore  the  1st  January^  1834,  or  if  the  time  of  his  marriage 
is  a  matter  of  doubty  it  will  be  advisable  to  adopt  the  old  Umitatums 


(e)  This  clause  as  to  title  deeds  is  not  now  usually  inserted,  and  of 
course  it  should  be  omitted  where  the  title  deeds  are  not  intended  to  be 
delivered  to  the  purchaser.  It  is  an  established  principle  that  whoever  is 
entitled  to  the  land  has  also  a  right  to  the  title-deeds.  (Hanimgtm  ▼. 
Price f  8  B.  &  Ad.  170 ;  Hooper  v.  RameboiUm,  6  Taunt.  12  ;  Ogle  ▼.  Ste^f, 
4  B.  &  Ad.  735;  Ma^f  v.  Uarwey,  13  East,  197 ;  Parry  v.  Prance,  2  Bos. 
&  P.  451 ;  Lord  v.  tVardU,  8  Bing.  N.  C.  680.)  Where  a  vendor  sells 
only  a  part  of  the  estate,  and  retains  the  remainder,  to  which  the  deeds 
relate,  the  purchaser  is  not  entitled  to  them  without  an  express  grant  ( Yea 
V.  Field,  2  T.  R.  708 ;  2  Prest  Conv.  466) ;  and  where  lands  held  under  one 
title  are  sold  to  two  or  more  persons  in  separate  parcels,  the  deeds  are 
usually  granted  to  the  purchaser  of  the  largest  lot ;  but  in  cases  where  a 
purchaser  cannot  obtain  the  origuial  deeds,  he  is  entitled  in  the  absence  of 
a  stipulation  to  the  contrary  (Boughton  v.  Jewell,  17  Ves.  176)  to  attested 
copies  of  all  such  of  them  as  are  not  of  record.  {^Campbell  v.  Campbell^  cited 
Sugd.  V.  &  P.  475,  11th  ed.)  A  purchaser  is  not  entitled  as  a  matter  of 
course  to  a  covenant  for  the  production  of  all  documents  contained  in  the 
abstract  of  title,  which  are  not  delivered  to  him,  but  only  of  those  which 
are  necessary  to  make  out  a  grood  sixty  years'  tide.  {Cooper  v.  Emrrj,  1 
Phil.  C.  C.  888.)  The  right  of  a  purchaser  to  a  covenant  for  the  productioa 
of  documents  constituting  part  of  his  title,  does  not  extend  to  copies  of 
court  rolls  or  indentures  of  bargain  and  sale  inrolled,  unless  they  are  in  the 
possession  or  power  of  the  vendor.  {lb,)  Although,  as  observed  by  Lord 
Eldon  in  Dare  v.  Tucker,  6  Ves.  460,  purchasers  have  set  a  value  upon 
attested  copies  which  does  not  belong  to  them,  they  are  waste  paper  upon 
an  ejectment,  except  between  the  parties  themselves.  Therefore  a  purdiaser 
should  obtain  a  covenant  from  the  vendor  or  the  person  having  the  larger 
portion  of  the  estate  to  produce  the  deeds  themselves,  in  order  that  the 
purchaser  may  be  enabled  to  defend  his  tide  and  possession.  (Sugd.  V.  h 
P.  477,  11th  ed.)  But  where  a  purchaser  of  a  small  part  of  an  estate  took 
A  covenant  for  the  production  of  the  deeds  of  which  he  afterwards  obuined 
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to  prevent  dower ;  if  after  that  time,  the  declaration  subsequently 
inserted  wiU  be  sufficient,'^  To  thr  ubb  of  such  person  or  persoDS,  Old  fonn  of  ilmi- 
for  such  estate  or  estates,  interest  or  interests,  ana  to  and  ior  such  dowJr.'^  " 
uses,  intents  and  purposes,  and  under  and  subject  to  such  powers, 
provisoes,  declarations,  and  agreements,  and  in  such  manner  and  form 
as  he  the  said  [^purt;haser'\  by  any  deed  or  deeds,  intrument  or  instru- 
ments in  writing  to  be  duly  executed  by  him,  shall  from  time  to  time 
or  at  any  time  or  times  direct,  limit  or  appoint,  and  in  default  of 
and  until  such  direction,  limitation  or  appointment,  and  as  to  such 
part  or  parts  of  the  premises  of  which  no  complete  direction,  limi- 
tation or  appointment  shall  be  made,  or  to  which  any  such  direction, 
limitation  or  appointment  shall  not  extend,  to  the  use  of  the  said  [ptir- 
chaser"]  and  his  assigns,  during  his  natural  life,  without  impeachment 
of  waste,  and  from  and  after  the  determination  of  that  estate  by  any 
means  in  his  lifetime,  to  the  use  of  the  said  \trustee^  and  his  heirs, 
during  the  life  of  the  said  [purchaser] ;  In  trust,  nevertheless,  for  the 
said  [purcheuer]  and  his  assigns,  to  the  intent  that  no  wife  of  the  said 

Spurcluuer]  who  shall  happen  to  survive  him  shall  become  entitled  to 
ower  out  of  or  in  the  said  premises  or  any  part  thereof,  and  from  and 
after  the  determination  of  the  estate  so  limited  in  use  to  the  said 
[trustee]  and  his  heirs,  during  the  life  of  the  said  [purchaser]^  To  the 
only  use  and  behoof  of  the  said  [purchaser],  his  heirs  and  assigns  for 
ever,  and  to,  for,  and  upon  no  other  use,  trust,  intent  or  purpose  what- 
soever. [Or  where  the  declaration  is  adopted,  "  To  thb  use  and  be-  DecUtiatioii  to  bar 
hoof  of  the  said  [purchaser],  his  heirs  and  assigns  for  ever :  And  it  is  ^o^^* 
hereby  declared  by  the  said  [purchaser]  that  any  wife  of  the  said 
[purchaser],  who  shall  happen  to  survive  him,  shall  not  be  entitled  to 
any  dower  out  of  or  in  the  messuage,  farm,  lands  and  hereditaments 
hereby  granted  and  released,  or  expressed  and  intended  so  to  be,  or  any 


part  thereof:"]  And  the  said  B.  Adams  doth  hereby  for  himself,  his  Corenant  by  ven- 
heirs,  executors  and  administrators,  covenant,  promise  and  agree,  to  JSiiacknowlSteo 
and  with  the  said  [purchaser],  his  heirs  and  assigns  (/),  that  the  said  the  deed  before 
Mary  Adams  (she  hereby  consenting)  shall  and  will  forthwith,  or  as  commisiloners. 
soon  as  conveniently  may  be  aft^r  the  execution  of  these  presents,  at 
the  costs  and  charges  of  the  said  B.  Adams,  his  heirs,  executors  or 
administrators,  duly  appear  before  two  of  the  perpetual  commissioners 

appointed  for  the  county  of ,  for  taking  the  acknowledgments  of 

deeds  by  married  women,  pursuant  to  the  act  of  parliament  in  that  case 
made  and  provided  {g) ;  and  that  the  said  Mary  Adams  shall  and  will 


possession  as  mortgagee,  it  was  held  that  the  assignee  of  the  mortgage  could 
not  recover  them  where  the  assign^ment  of  the  mortgage  contained  no  grant 
of  the  deeds.  {Yea  v.  FUldj  2  T.  R.708.  See  Danes  v.  Vernon,  6  Q.  B. 
443  ;  Owen  v.  Knight,  4  Bing.  N.  C.  54.)  In  Barclay  v.  Raine,  1  Sim.  & 
Stu.  449,  it  was  decided  that  where  the  vendor  had  not  the  custody  of  the 
original  deeds,  but  had  a  covenant  for  the  production  of  them,  that  the  title 
was  not  marketable,  because  the  covenant  did  not  run  at  law  with  the 
land.  (See  2  Real  Prop.  Rep.  15—17,  and  3  Real  Prop.  Rep.  56—58, 
72,  pi.  11.) 

(/)  It  is  not  the  practice  to  insert  this  covenant ;  but  when  it  is  probable 
that  the  separate  examination  of  and  acknowledgment  by  a  married  woman 
will  not  be  taken  at  the  time  of  the  execution  of  the  deed  by  her,  it  seems 
advisable  to  insert  a  covenant  of  this  kind  in  the  deed,  which  she  is  required 
to  acknowledge. 

(g)  Covenant  where  two  Married  Women  are  to  acknowledge  the  Deed. 

And  each  of  them  the  said  [husbands],  so  far  as  concerns  the  acts,  deeds, 
and  defaults  of  his  own  wife  respectively,  but  not  further  or  otherwise,  doth 
hereby  for  himself,  his  heirs,  executors  and  administrators,  covenant  and 
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prodooe  these  preseDts,  and  acknowledge  the  same  to  be  her  act  and 
deed  before  the  said  commissioners  and  be  examined  by  them  apart 
from  the  said  B.  Adams  her  husband,  touching  her  knowledge  of  the 
contents  of  these  presents,  and  freely  and  voluntarily  consent  thereto, 
and  do  all  such  other  acts  and  things  as  are  required  by  the  said  act  of 
parliament  in  that  case  made  and  provided,  and  the  orders  of  the  Court 
of  Common  Pleas  made  in  pursuance  thereof,  for  completing  and 
giving  effect  to  such  separate  ezamiuation  of  and  acknowledgment  by 
Sie  said  Mary  Adams  as  aforesaid,  and  (or  causing  the  certificate  of 
such  acknowledgment,  with  an  affidavit  of  the  signature  thereof  by  the 
said  commissioners,  to  be  duly  filed  of  record  in  her  majesty's  Court  of 
SxcovdTxra-  Common  Pleas  at  Westminster:  And  this  ivdbnturs  FUBTHBa 
^'  WITNE88KTH,  that  in  pursuance  and  further  p^^rraanoe  of  the  said 

Ten^^copyholdi.  i^ecited  agreement,  and  for  and  in  consideration  of  the  sum  of  900L  of 
lawful  money  of  Great  Britain  Tresidue  of  the  said  sum  of  5,0002.  the 
purchase-money  aforesaid,)  to  the  said  B.  Adams  well  and* truly  paid 
by  the  said  [purvhater']  immediately  before  the  execution  of  raeae 
presents,  in  full  for  the  absolute  purchase  of  the  copyhold  heredita- 
ments hereinaiW  mentioned,  and  covenanted  to  be  surrendered,  and 
the  customary  inheritance  thereof  in  possession,  the  receipt  of  which 
said  sum  of  900/.  he  the  said  B.  Adams  doth  hereby  acknowledge,  and 
of  and  from  the  same  and  every  part  thereof  doth  hereby  acquit,  re> 
lease  and  discbar^  the  said  [purcfuuer],  his  heirs,  executors,  audmi- 
nistrators  and  assigns,  and  every  of  them  for  ever :  He  the  said  B. 
Adams  doth  hereby  for  himself,  his  heirs,  executors  and  administrators, 
and  the  said  C.  D.,  at  the  request  of  the  said  B.  Adtuns,  and  ao  &r  as 
relates  to  the  acts  and  deeds  of  himself,  the  said  C.  D.  and  his  hein 
doth  hereby  for  himself,  his  heirs,  executors  and  administrators, 
covenant  with  the  said  \purchaser]y  his  heirs  and  assifi^na,  that  he  the 
said  B.  Adams  and  C.  JD.  and  all  other  persons  riffht^Uy  claiming 
under  or  in  trust  for  him  the  said  B.  Adams,  or  his  heirs  or  issue, 
shall  and  wil],  on  the  request  and  at  the  costs  and  charges  of  the 
said  [purcha^'],  his  heirs  or  assigns,  at  or  before  the  next  court 
baron  or  customary  court  to  be  holden  in  and  for  the  said  manor  of 
Dale,  or  out  of  court,  according  to  the  custom  of  the  said  manor,  well 
and  effectually  surrender  or  cause  to  be  surrendered  into  the  hands  of 
the  lord  or  lady  of  the  said  manor,  according  to  the  custom  thereof,  to 

agree  with  the  said  [purctuuer']^  bis  heirs  and  assigns,  that  each  of  them  the 
said  [wtarried  women^  they  hereby  respectively  consentiog,  sbaU  and  will 
forthwith,  or  as  soon  as  conveniently  may  be  after  the  execution  of  these 
presents,  at  the  joint  costs  and  charges  of  the  said  [Aiw6tf»d«],  their  respec- 
tive heirs,  executors  or  administrators,  duly  appear  before  two  of  the  per- 
petual commissioners  appointed  for  the  city  of for  taking  the  acknow- 
ledgments of  deeds  by  married  women,  pursuant  to  the  act  of  parliament  in 
that  case  made  and  provided,  and  that  each  of  them  the  said  Imuarnei 
women'\  shall  and  will  produce  these  presents,  and  acknowledge  the  same 
respectively  to  be  her  act  and  deed  before  the  said  commissioners,  and  be 
respectively  examined  by  them  apart  from  her  respective  husband,  touching 
her  knowleidge  of  the  contents  of  these  presents,  and  freely  and  voluntarily 
consent  thereto,  and  that  each  of  them  the  said  [married  women]  shall  and 
will  do  all  and  such  other  acts  and  things  as  are  required  by  the  same  act  of 
parliament  and  the  orders  of  the  Court  of  Common  Pleas  made  in  pursuance 
thereof,  for  completing  and  giving  effect  to  such  separate  examinations  and 
acknowledgments  by  the  said  Imarried  toomen]  respectively  as  aforesaid,  and 
for  causing  the  certificate  or  certificates  of  such  acknowledgments  respec- 
tively, with  the  necessary  affidavit  or  affidavits  of  the  signature  or  signa- 
tures thereof  respectively  by  the  said  commissioners,  to  be  duly  filed  of 
record  in  her  majesty's  Court  of  Common  Pleas  at  Westminster. 
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the  use  of  the  said  [purcJui$er],  bis  heirs  and  assies  for  ever  {h) :  All 
such  and  so  many  and  sach  part  or  parts  as  is  or  are  copyhold  and 
holden  of  the  said  manor  by  copy  of  court  roll,  of  and  in  the  messuage 
or  tenement,  farm,  lands  and  hereditaments  hereinbefore  described,  with 
their  and  every  of  their  rights,  members  and  appurtenances,  and  all 
the  estate,  right,  title,  interest,  trust,  property,  possession,  claim  and 
demand  whatsoever  of  them  the  said  B.  Adams  and  C.  D  ,  and  each  of 
them,  of,  in,  and  to  the  same  and  every  part  thereof,  to  the  intent  that  * 
the  said  \pvarcha9er\  or  his  heirs  may  be  admitted  tenant  or  tenants  of 
the  said  copyhold  hereditaments :  To  hold  the  same  to  him  the  said 
\^purcha9er]^  his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord  or 
Indy  of  the  said  manor,  by  copy  of  coart  roll,  according  to  the  custom 
of  the  said  manor,  by  and  under  the  rents,  suits  and  services  therefore 
due  and  of  right  accustomed  to  be  paid  and  performed.  And  that  in  the 
mean  time  and  until  such  surrender  shall  be  made,  and  the  said 
{purchaser]  or  his  heirs  shall  be  admitted  tenant  or  tenants  under  and 
by  virtue  of  the  same  surrender,  he  the  said  C.  D.  and  his  heirs  and  all 
other  persons  shall  stand  and  be  seised  or  possessed  of  the  same  copyhold 
lands  and  hereditaments,  and  every  part  of  the  same,  with  the  appurte- 
nances, upon  trust,  and  for  the  sole  benefit  of  the  said  [pttreAa«er],  his 
heirs  and  assigns  (t).  And  the  said  C.  D.  doth  hereby  for  himself,  Corenant  by 
his  heirs,  executors  and  administrators,  covenant  with  the  said  [^pur^  tM^t'incum- 
chaser]^  his  heirs  and  assigns,  that  he  the  said  C.  D.  hath  not  at  any  bered. 
time  heretofore  made,  done,  committed  or  executed,  or  knowingly  or 
willingly  permitted  or  suffered,  or  been  party  or  privy  to  any  act, 
deed,  matter  or  thing  whatsoever,  whereby,  or  by  reason  or  means 
whereof,  the  said  copyhold  hereditaments  hereinbefore  covenanted  to 
be  surrendered,  or  any  part  thereof,  are,  is,  can,  shall  or  may  be  im- 
peached, charged,  surrendered  or  incombered  in  title,  estate  or  other- 
wise howsoever.  And  the  said  B.  Adams,  for  himself,  his  heirs,  ckirenants  for  title 
executors  and  administrators,  doth  further  covenant,  promise  and  agree  ^7  Tendor. 
to  and  with  the  said  [purcha»€r']y  bis  [appointees]  {h),  heirs  and 
assigns,  by  these  presents,  in  manner  followmg  (that  is  to  say),  that 
notwithstanding  any  act,  deed,  matter  or  thing,  by  him  the  said  B. 
Adams,  or  the  said  A.  Adams,  or  either  of  them,  made,  done,  com- 
mitted or  executed,  or  knowingly  or  willingly  suffered  to  the  contrary, 
he  the  said  B.  Adams,  at  the  time  of  the  waling  and  delivery  of  these 
presents,  is  lawfully,  rightfully,  and  absolutely  seised  of  and  in,  or  well 
and  sufBciently  entitled  to  the  said  messuage  and  other  hereditaments 
hereinbefore  expressed  to  be  hereby  granted  and  released,  and  every 
part  thereof  with  their  appurtenances,  for  a  good,  sure,  sole,  perfect 
and  absolute  estate  of  inheritance  in  fee  tail  general  in  possession,  and 
of  the  said  customary  or  copyhold  lands,  hereditaments  and  premises, 
hereinbefore  covenanted  to  be  surrendered,  for  an  equitable  estate  of  in- 
heritance in  tail  general,  according  to  the  custom  of  the  manor  of  Dale 
aforesaid,  without  any  manner  of  condition,  use,  trust,  property,  power 
of  revocation,  equity  of  redemption,  remainder  or  limitation  of  any 
ose  or  uses  or  other  restraint,  cause,  matter  or  thine  whatsoever,  to 
alter,  change,  defeat,  incumber,  revoke  or  make  void  the  same,  and 
that  notwiUistanding  any  such  act,  deed,  matter  or  thing,  as  aforesaid, 

(A)  Where  the  copyhold  part  of  the  estate  is  not  included  in  the  pre- 
vious description  of  the  parcels,  the  copyholds  intended  to  be  surrendered 
should  be  here  described. 

(i)  See  form  of  surrender,  potty  pp.  727,  728. 

(*)  The  word  "appointees"  should  be  omitted  when  no  power  of  ap- 
pointment is  given  to  the  purchaser. 
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they  the  said  B.  Adams,  and  C.  D.,  or  one  of  them,  now  have  or  hath 
in  themselves  or  himself  good  right,  fiill  power,  and  lawful  and  abso- 
lute authority  to  g^nt,  release,  dispose  of,  sorrender,  and  confirm  the 
said  freehold  and  copyhold  messuage,  farm,  lands,  and  other  heredita- 
ments, hereinbefore  expressed  to  be  hereby  granted  and  released,  and 
hereinbefore  covenanted  to  be  surrendered,  with  the  appurt^ianoes 
thereunto  belonging,  unto  the  said  Ipitrchaser]^  his  heirs  and  assigns, 
'  in  manner  aforesaid,  according  to  the  true  intent  and  meaning  of 
For  quiet  enjoy-    these  presents :  And  that  it  shall  and  may  be  lawful  to  and  for  the 
"'^  said  ipurchcuer],  his  fappointees],  heirs  and  assigns,  from  time  to 

time  and  at  all  times  hereafter  peaceably  and  quietly  to  enter  iato 
and  upon,  and  to  have,  hold,  occupy,  possess  and  enjoy  the  said  free- 
hold and  copyhold  messuage,  ftBum,  lands  and  other  hereditamenti, 
hereinbefore  expressed  to  be  hereby  granted  and  released,  and  hereta- 
before  covenanted  to  be  surrendered,  with  their  appurtenances,  and 
to  have,  receive  and  take  the  rents,  issues  and  profits  thereof^  and  of 
every  part  thereof,  to  and  for  his  and  their  own  use  and  benefit, 
without  the  lawful  let,  suit,  trouble,  denial^  eviction,  intermpdon, 
claim,  or  demand  whatsoever,  of  or  by  them  the  said  B.  Adams,  and 
Mary  his  wife,  and  C.  D.,  or  any  or  either  of  them,  their  or  any  or 
either  of  their  heirs  or  issue,  or  of  or  b^  any  oUier  person  or  persons 
lawfully  or  equitably  claiming  or  to  dami,  by,  from,  or  under  or  in 
trust  for  them,  or  any  or  either  of  them,  or  by,  from,  or  under  the  said 

braSoMT  ^^^^'  '^'  ^^^^^ '  A^^  **»«*  fr^  ^d  c^^'»  ^^  fr^y  ^^^  clearly,  and  abso- 
lutely acouitted,  exonerated,  released  and  for  ever  discharged  or  other- 
wise by  the  said  B.  AdamcL  his  heirs,  executors  or  administrators,  wdl 
and  sufficiently  saved,  defended,  kept  harmless  and  indemnified,  oi, 
from,  and  against  all  and  all  manner  of  former  and  other  gifts,  granti, 
estates,  titles,  troubles,  charges,  debts,  and  incumbrances  whatsoever, 
either  already  had,  made,  executed,  occasioned,  or  suffered,  or  here- 
after to  be  had,  made,  executed,  occasioned  or  snfiered,  by  the  aid 
B.  Adams,  his  heirs  or  issue,  or  by  any  person  or  persons  lawfully  or 
equitably  claiming  or  to  claim,  by,  n*om  or  under,  or  in  trust  for 
him  or  tnem,  or  any  of  them,  or  by  the  said  A.  Adams,  or  any  persoo 
ForftiTtherM-  claiming  under  him:  And  further,  that  the  said  B.  Adams  and 
•unnce.  Mary  his  wife,  and  his  heirs  and  issue,  and  the  said  C.  D.  and  his 

heirs,  and  all  and  every  other  persons  and  person  having  or  claiming, 
or  who  shall  or  may  have  or  claim  any  estate,  right,  title,  interest, 
inheritance,  use,  trust,  property,  claim  or  demand  whatsoever,  either 
at  law  or  in  equity,  of,  to,  in  or  out  of  the  said  messuage,  farm, 
lands,  and  other  hereditaments,  hereinbefore  expressed  to  he  hereby 
granted  and  released,  and  hereinbefore  covenanted  to  be  surrendered, 
or  any  of  them,  or  any  part  thereof  respectively,  by,  from,  or  under 
or  in  trust  for  the  said  B.  Adams  and  his  heirs  or  issue,  or  any  of 
them,  or  by,  from,  or  under  the  said  A.  Adams,  shall  and  will  from 
time  to  time,  and  at  all  times  hereafter,  upon  every  reasonable  request 
to  be  made  for  that  purpose,  by  and  at  the  proper  costs  and  charges 
in  the  law  of  the  said  [purchaserly  his  [appointees],  heirs  or  assigns, 
make,  do,  acknowledge,  and  execute,  or  cause  and  procure  to  be  made, 
done,  acknowledged,  and  executed,  all  and  every  such  further  and 
other  lawful  and  reasonable  acts,  deeds,  things,  devices,  conveyances^ 
surrenders,  and  assurances  in  the  law  whatsoever,  for  the  nirtber, 
better,  more  perfectly,  and  absolutely  granting,  releasing,  conveying, 
surrendering,  assuring  and  confirming  the  said  freehold  and  copyhold 
messuage,  farm,  lands  and  other  her^itaments  hereinbefore  expressed 
to  be  hereby  granted  and  released,  and  hereinbefore  covenanted  to  be 
surrendered,  and  every  part  thereof,  with  their  appurtenances,  unto  the 
said  [purchaser],  his  [appointees],  heirs  and  assigns^  or  otherwise  as 
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he  or  they  shall  direct  or  appoint,  and  as  b^  the  said  [purchaser]^  his 
[appointeesl,  heirs  or  assigns,  or  his  or  their  counsel  m  the  law,  shall 
be  reasonably  devised  or  advised  and  required.     In  iivitnbss^  &c.  (/) 


Memorandum  to  he  indorsed  on,  or  written  at  the  Foot,  or  in  the 
Margin  of  the  last  Deed. 

This  deed,  marked  B.  [or  some  other  letter  or  marh'],  was  this  day 
produced  before  us,  and  acknowledged  by  Mary  Adams,  therein  named, 
to  be  her  act  and  deed ;  previous  to  which  acknowledgment  the  said 
Mary  Adams  was  examined  by  us.  separately  and  apart  from  B.  Adams, 
her  husband,  touching  her  knowledge  of  the  contents  of  the  said  deed, 
and  her  consent  thereto,  and  dedar^  the  same  to  be  freely  and  volun- 
tarily executed  by  her.    Witness  our  hands,  this day  of  January, 

18—.   . 

[Signatures  of  two  Commissioners.'] 


Where  Achnowledgment  relates  to  two  or  more  Married  Women. 

This  deed,  marked  A.  [or  some  other  letter  or  mark'],  was  this  day 
produced  before  us,  and  acknowledged  by  [christian  and  surnames  of 
married  women]  therein  named,  to  1^  their  several  acts  and  deeds ;  pre- 
vious to  which  acknowledgments  the  said  [names  as  above]  were  ex- 
amined by  us  separately  and  apart  from  their  respective  husbands 
touching  their  knowledge  of  the  contents  of  the  said  deed,  and  their 
consent  thereto,  and  each  of  them  declared  the  same  to  be  freely  and 
voluntarily  executed  by  her.  Dated  the day  of one  thou- 
sand eight  hundred  and . 

[Signatures  of  two  Commissioners.] 


Certificate  of  two  of  the  perpetual  Commissioners,  of  having  taken 
the  Acknowledgment  of  Mary  Adams,  to  be  written  or  engrossed  on 
a  separate  piece  of  Parchment. 

These  are  to  certify  that  on  the day  of  January,  18—,  before 

us,  A.  B.  and  C.  D.,  two  of  the  perpetual  commissiouers  appointed 

for  the  county  of for  taking  the  acknowledgments  of  deeds  by 

married  women,  pursuant  to  an  act  passed  in  the  fourth  year  of  tlie 
reign  of  his  late  Majesty  Kinff  William  the  Fourth,  intituled  *^  An  Act 
for  the  Abolition  of  Fines  ana  Recoveries,  and  for  the  Substitution  of 
more  simple  Modes  of  Assurance,''  appeared  personally,  Mary,  the 
wife  of  B.  Adams,  and  produced  a  certain  indenture  marled  B.,  bear- 
ing date  the day  of 18 — ,  and  made  between  [insert  names 

of  parties]  and  acknowledged  the  same  to  be  her  act  and  deed ;  and 
vire  do  hereby  certify  that  tne  said  Mary  Adams  was,  at  the  time  of 
her  acknowledging  the  said  deed,  of  full  age  and  competent  under- 

(0  This  deed,  in  order  to  be  effectual,  must  be  inrolled  in  Chancery 
within  six  calendar  months  after  its  execution.  (See  ante,  p.  865.)  It  has 
been  submitted  that  a  vendor  ought  to  procure  the  conveyance  to  be  in- 
rolled at  his  own  expense,  for  the  same  reason  that  he  was  required  to  bear 
the  expense  of  a  fine  or  common  recovery.    (9  Jarm.  Prec.  412,  n.) 
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standing,  and  that  she  was  examined  by  ns,  apart  from  ber  bnsbtnd, 
tooching  her  knowledge  of  the  contents  of  the  said  deed,  and  that  she 
£reely  and  Toluntarily  consented  to  the  same. 

[Siffnatures  of  the  two  Cknnmisgwnen,'\ 


Certificate  relating  to  three  Married  Women, 

These  are  to  certify  that  on  the day  of ,  in  die  year  one 

thoasand  eight  hundred ,  before  as  [names  of  ttoo  commiseiimen], 

two  of  the  perpetual  commissioners  appointed  for  the  county  of 

for  taking  the  acknowledgments  of  deeds  by  married  women,  parsuaot 
to  an  act  passed  in  the  fourth  year  of  the  reign  of  his  late  nnyesty 
King  William  the  Fourth,  intituled  "  An  Act  for  the  Abolition  of 
Fines  and  Recoveries,  and  for  the  Substitntion  of  more  simple  Modes 
of  Assurance,"  appeared  personally  Mary,  the  wife  of  John  Jones, 
Ellen,  the  wife  of  Edward  Ellis,  and  Anne,  the  wife  of  Arthor  Arras, 
and  produced  a  certain  indenture  of  release,  marked  A,  bearin?  date 

the day  of ,  one  thousand  eight  hundred  and ,  and  made 

between  the  said  John  Jones  and  Mary  his  wife,  Edward  Ellis  aod 
Ellen  his  wife,  and  Arthur  Arms  and  Anne  his  wife  of  the  first  part, 
the  said  John  Jones  of  the  second  part,  and  Luke  Lee,  of  the  third 
part,  and  each  of  them  acknowledged  the  same  to  be  her  act  and  deed. 
And  we  do  hereby  certify  that  each  of  them  the  said  Mary  Jones,  Ellen 
Ellis,  and  Anne  Arms,  was  at  the  time  of  her  acknowledgtnof  the  sud 
deed  of  full  age  and  competent  uoderstanding,  and  that  each  of  them 
was  examined  by  us  apart  from  her  husband,  touching  her  knowledge 
of  the  contents  of  the  said  deed,  and  that  each  of  them  fredy  and 
Toluntarily  consented  to  the  same. 

\_Signed  hy  the  two  CommisdomertJ] 


FORMS  OF  AFFIDAVITS,  (m) 
No.  L 

Affidavit  verifying  the  Certificate  of  Acknowledgment^  to  he  made  hy 
an  Attorney,  vmen  the  Acknowledgment  is  taken  before  a  Judge, 

In  the  Common  Pleas. 

I of in  the of ,  gentleman,  one  of  the  attoniies 

of  the  court  of ,  at  Westminster,  make  oath  and  say — 

1.  That  I  know ,  the  wife  of ,  in  the  certificate  hereunto 

annexed  mentioned,  and  that  the  acknowledgment  therein  mentioiied 


(fit)  In  filling  up  the  certificate  of  acknowledgment,  the  names  on/jf  of  the 
parties  to  the  deed  should  be  set  out. 

All  alterations,  interlineations  or  erasures,  in  the  certificate  must  have 
the  initials  of  the  clerk  to  the  Judge  before  whom  the  acknowledgmeBl  is 
taken  set  opposite  thereto,  and  all  alterations  in  the  affidayit  must  have  the 
initials  of  the  commissioner  or  of  the  clerk  to  the  Judge  before  whom  the 
affidavit  is  sworn  set  opposite  thereto. 

This  affidavit  roust  be  sworn  before  a  commissioner  of  the  Court  of  Com- 
mon Pleas,  or  a  Judge,  on  parchment 
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was  made  by  the  said ,  and  the  certificate  signed  by  the  judge  in 

the  said  certificate  mentioned,  on  the  day  and  year  therein  mentioned, 
at ,  in  the of ,  in  my  presence. 

2.  That  at  the  time  of  making  sach  acknowledgment  the  said 

was  of  full  age  and  competent  understanding,  and  knew  the  said  ac- 
knowled^ent  was  intended  to  pass  her  estate  in  the  premises  respect- 
ing which  such  acknowledgment  was  made. 

d.  That  previous  to  the  said making  the  said  acknowledgment,  Where  a  provision 

I  inquired  of  her  the  said ,  whether  she  intended  to  eive  up  her  *•  to  be  made. 

interest  in  the  estate—  in  respect  of  which  such  acknowledraent  was 
taken,  without  having  any  provision  made  for  her  in  lieu  of  or  in  re- 
turn for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such 

estate — ,  and  that  in  answer  to  such  inquiry  the  said declared 

that  a  provision  was  to  be  made  for  her  in  consequence  of  her  giving 
up  such  her  interest  in  the  said  estate — . 

4.  That  before  the  said  acknowledgment  was  so  taken,  I  was  satisfied 

and  do  now  verily  believe  that  such  provision  has  been  made  by , 

and  that  such  —  has  been  produced  to  the  said  judge. 

[8.  That  previous  to  the  said making  the  said  acknowledg-  When  no  pro- 

ment,  I  inquired  of  her  the  said ,  whether  she  intended  to  give  up  ^**^  !■  to  be 

ber  interest  in  the  estate —  in  respect  of  which  such  acknowl^gment  ^     ' 
was  taken,  without  having  any  provision  made  for  her  in  lieu  of  or  in 
return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such 

estate-—,  and  that  in  answer  to  such  inquiry  the  said declared 

that  she  did  intend  to  give  up  her  interest  in  the  said  estate —  without 
having  any  provision  made  for  her  in  lieu  of  or  in  return  for  or  in  con- 
sequence of  her  so  giving  up  such  her  interest,  of  which  declaration  of 

the  said I  have  no  reason  to  doubt  the  truth,  and  I  verily  believe 

the  same  to  be  true.] 

6.  That  it  appears  hj  the  deed  acknowledged  by  the  said  , 

that  the  premises  wherein  she  is  stated  to  be  mterested  are  described 
to  be  in  the of ,  in  the of . 

Sworn,  &c. 


No.  2. 

Joint  Affidavit  verifying  the  Certificate  of  Acknowledgment  to  he 
madeoy  a  Third  Party  (either  an  Attorney  or  not)  and  by  an  At' 
tomey^  when  the  Acknowledgment  is  taken  btfore  a  Judge, 

In  the  Common  Plbas. 

We ,  of ,  in  the of ,  and of in  the 

of J  gentleman,  one  of  the  attorn ies  of  the  court  of at  West- 
minster, severally  make  oath  and  say— 

1.  And  first  I for  myself  say :— That  I  know ,  the  wife 

of  ^— ,  in  the  certificate  hereunto  annexed  mentioned,  and  that  at 
the  time  of  making  the  acknowledgment  in  the  said  certificate  men- 
tioned the  said was  of  full  age. 

2.  And  I y  for  myself  say : — ^That  the  acknowledgment  in  the 

said  certificate  mentioned  was  made  by  the  said ,  and  the  certifi- 
cate signed  by  the  judge  in  the  said  certificate  mentioned,  on  the  day 

and  year  thereiii  mentioned,  at  — ,  in  the of ,  in  my 

presence. 

3.  That  at  the  time  of  making  such  acknowledgment  the  said 

was  of  competent  understanding,  and  knew  the  said  acknowledgment 
was  intended  to  pass  her  estate  in  the  premises  respecting  which  such 
acknowledgment  was  made. 
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Whext^prmiMiM      ^'  ^^^  preTioos  to  the  said making  the  said  acknowledg- 

is  to  b«  mads.       ment,  I  inquired  of  her  the  said ,  whether  she  intended  to  give  up 

her  interest  in  the  estate —  in  respect  of  which  sach  acknowledgmeot 
was  taken,  without  having  any  provision  made  for  her  in  lien  of, 
or  in  retom  for,  or  in  consequence  of  her  so  giving  up  her  interest  io 
such  estate— ;  and  that  in  answer  to  such  inquiry  the  said de- 
clared tliat  a  provision  was  to  be  made  for  her  in  consequence  of  her 
givingup  such  her  interest  in  the  said  estate—. 
6.  That  before  the  said  acknowledgment  was  so  taken,  I  was  satisfied 

and  do  now  verily  believe  that  such  provision  has  been  nmde  by , 

and  that  such has  been  produced  to  the  said  judge. 

Where  no  pro-  [4.  That  previous  to  the  said making  the  said  acknowledg- 

vbum  u  to  be       ment,  I  inquired  of  her  the  said ,  whether  she  intended  to  ffive  up 

her  interest  in  the  estate —  in  respect  of  which  such  acknowledgmeat 
was  taken,  without  having  any  provision  made  for  her  in  lien  o^  or 
in  return  for,  or  in  consequence  or  her  so  giving  np  her  interest  in  soch 

estate — ;  and  that  in  answer  to  such  inquiry  the  said declared 

that  she  did  intend  to  give  up  her  interest  in  the  said  estate —  without 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for  or  is 
consequence  of  her  so  giving  up  such  her  interest ;  of  which  dedaia- 

tion  of  die  said I  have  no  reason  to  doubt  the  truth,  and  I  verily 

believe  the  same  to  be  true.] 

6.  That  it  appears  by  the  deed  acknowledged  by  the  said , 

that  the  premises  wherein  she  is  stated  to  be  interested^  are  described 

to  be  in  toe of ,  in  the of . 

Sworn,  &C. 

Note. — The  affidavit  of  identity  of  the  married  woman  and  of  her  bdng 
of  full  age  are  the  only  facts  that  can  be  sworn  to  by  a  person  who  is  not  an 
attorney.    (See  ante,  p.  718,  n.  (m).) 


No.  8. 

Affidavit  verifying  the  Certificate  of  Acknowledgment  to  he  made  Uf 
Specud  Commissioner* 

In  the  Common  Plbas. 

I ,  of  ,  in  the of ,  one  of  the  commissioners 

mentioned  in  the  certificate  hereunto  annexed,  make  oath  and  say — 

1.  That  I  know ,  the  wife  of ,  in  the  said  certificate  men- 
tioned, and  that  the  acknowledgment  therein  mentioned  was  made  by 

the  said  — ,  and  the  certificate  signed  by  me,  and ,  of ,  ia 

the of ,  the  other  commissioner  in  the  said  oerdficate  men- 
tioned, on  the  day  and  year  therein  mentioned,  at  — ,  in  the  

of  -^— ,  in  my  presence. 

2.  That  at  the  time  of  making  such  acknowledgment  the  said  — 
was  of  full  age  and  competent  understanding,  and  knew  die  said  ac- 

•  Insert  one  of  knowledgment  was  intended  to  pass  her  estate  in  the  premises  req>ecfc- 
these  aiteniatiyes  ing  whicn  Buch  acknowledgment  was  made. 

thehesTofmy*^      ^«  That*  ,  not  in  any  manner  interested  in  the  transaction 

knowledge  and  giving  occasion  for  such  acknowledgment,  or  concerned  therm  as  at- 
SJe  oJiiCT*TOm-^*  tomey,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or 
misrioner,  is.**       &gent,  SO  interested  or  concerned. 

Whereaprorision      4.  That  previous  to  the  said makine  the  said  acknowledgment, 

to  to  be  made.       I  inquired  of  her,  the  said ,  whether  she  intended  to  give  np  be. 
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interest  in  tbe  estate —  in  respect  of  which  such  acknowledgment  was 
taken,  without  having  any  provision  made  for  her  in  liea  of,  or  in 
return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such 

estate — ;  and  that  in  answer  to  such  enquiry  the  said  ,  declared 

that  a  provision  was  to  be  made  for  her  in  consequence  of  her  giving 
up  such  her  interest  in  the  said  estate — . 

5.  That  before  the  said  acknowledgment  was  so  taken  I  was  satisfied 

and  do  now  verily  believe  that  such  provision  has  been  made  by , 

and  that  such  has  been  produced  to  me  and  tbe  said ,  tbe 

other  commissioner. 

[4.  That  previous  to  tbe  said making  tbe  said  acknowledgment,  Where  no  pro- 

I  enquired  of  her,  the  said ,  whether  she  intended  to  give  up  her  ^JJJ"  i«  to  be 

interest  in  tbe  estate—  in  respect  of  wbich  sucb  acknowledgment  was 
taken,  without  having  any  provision  made  for  her  in  lieu  of,  or  in 
return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such 

estate —  ;  and  that  in  answer  to  such  enquiry  the  said declared 

that  she  did  intend  to  give  up  her  interest  in  the  said  estate —  without 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of  her  so  giving  up  sucb  her  interest,  of  which  declaration 

of  the  said .,  I  have  no  reason  to  doubt  tbe  truth,  and  I  verily 

believe  tbe  same  to  be  true.] 

6.  That  it  appears  by  the  deed  acknowledged  by  tbe  said ,  that 

tbe  premises  wherein  she  is  stated  to  be  interested  are  described  to  be 
in  tbe of  -^— ,  in  tbe of . 

Sworn,  &c.  (w) 

(n)  The  affidavit  of  identity  of  the  married  woman  and  of  her  being  of 
full  age  are  the  only  facts  that  can  be  sworn  to  by  a  person  who  is  not  a 
commissioner. 

In  filling  up  the  certificate  of  acknowledgment,  the  names  only  of  the 
parties  to  tbe  deeds,  without  their  additions,  are  to  be  set  out. 

All  alterations,  interlineations,  or  erasures  in  the  certificate  must  have  the 
initials  of  the  commissioners  before  whom  the  acknowledgment  is  taken  set 
opposite  thereto,  and  all  alterations  in  the  affidavit  must  have  the  initials  of 
the  magistrate  or  person  before  whom  the  affidavit  is  sworn  set  opposite 
thereto. 

N.B. — This  affidavit  should  be  sworn  in  the  presence  of  a  notary  public 
before  some  magistrate  duly  authorized  to  swear  affidavits  at  the  place  where 
the  acknowledgment  may  be  taken,  and  a  notarial  certificate  must  accom- 
pany the  affidavit  to  be  filed.    See  the  form,  posty  p.  726. 

Or  it  may  be  sworn  before  any  British  diplomatic  minister  or  consular 
agent  authorized  by  the  statute  18  &  19  Vict  c.  42,  to  take  affidavits,  and 
when  so  sworn  the  notarial  certificate  will  not  be  required. 

In  Scotland  and  Ireland  the  affidavit  must  be  sworn  before  a  commissioner 
for  taking  affidavits  in  the  Court  of  Common  Pleas  at  Westminster,  ap- 
pointed pursuant  to  the  statute  3  &  4  Will.  4,  c.  42,  s.  42.  In  France  the 
affidavit  may  be  sworn  before  the  consul,  vice-consul,  or  any  attorney  or 
attornies  of  either  of  the  superior  courts  at  Westminster. 

By  rule  of  court  of  Hilary  Term,  1863,  it  is  ordered,  that  affidavits  veri- 
fying certificates  of  acknowledgments  taken  in  any  colony  or  foreign  pos- 
session, being  part  of  the  dominions  of  her  Majesty,  made  before  any  court, 
judge,  magistrate,  commissioner,  notary  public,  or  other  person  authorized 
to  administer  an  oath,  and  containing  in  the  jurat  a  statement  by  such  court, 
&a,  of  the  name  or  title  of  the  office  or  authority  which  he  or  they  respec- 
tively hold  and  execute,  shall  be  received  as  a  sufficient  compliance  with 
the  requirements  of  tbe  statute  3  &  4  WiU.  4,  c  74,  s.  85,  relating  to  such 
affidavits. 
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No.  4. 

Affidavit  verifying  the  Certificate  of  Acktujwledament,  to  he  made  by 
a  Soecial  Commiuumer  when  more  than  one  Married  Womanmakes 
Acknowledgment, 

In  the  Common  Pleusi. 

I ,  of ,  in  the  ^—  of ,  one  of  the  'oommts- 

sioners  mentioned  in  the  certificate  hereunto  annexed^  make  oath  and 
say — 

1.  That  I  know ,  the  wife  of ,  and ,  the  wife  of , 

respectively  in  the  said  certificate  mentioned,  and  that  the  acknow- 
ledgement therein  mentioned  was  made  by  each  of  them  the  said , 

and J  and  the  certificate  signed  by  me,  and ,  of  ,  the 

other  commissioner  in  the  said  certificate  mentioned,  on  the  day  and 

year  therein  mentioned,  at^ ,  in  the  — ^  of  ,  m  my 

presence. 

2.  That  at  the  time  of  making  such  acknowledgment  each  of  them, 
the  said ,  and ,  was  of  full  age  and  competent  understanding, 

•  loMrt  one  of  *^^  knew  the  said  acknowledgment  was  intended  to  pass  her  estate  m 
theM  aiteraatiTM  the  premises  respecting  which  such  acknowledgpnent  was  made. 

th" be«r*f  *^"^      ^'  '^^^ * > "®' "*  *"*y  manner  interested  in  the  transaction  giving 

knowledge  and  occasion  for  such  acknowledgment,  or  concerned  therein  as  attorney, 
beUef,  the  said—,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  agent,  so 
mu^wr  ta^"      w^terested  or  concerned. 

wiiei«»proTi»ioB      ^'  That  previous  to  the  said ^,and ,  severally  making  the  said 

to  to  be  made  for    acknowledgment,  I  enquired  of  each  of  them,  the  said ,  and 

«^i»-  whether  she  intended  to  give  up  her  interest  in  the  estate —  in  respect 
of  which  such  acknowledgment  was  taken,  without  having  any  pro- 
vision made  for  her  in  lieu  of,  or  in  retom  for,  or  in  consequence  of 
her  so  giving  up  her  interest  in  such  estate — ^  and  that  in  answer  to 
such  enquiry  each  of  them,  the  said  ,  and ,  declared  that  a 

E revision  was  to  be  made  for  her  in  consequence  of  her  giving  up  such 
er  interest  in  the  said  estate — . 

5.  That  befbre  the  acknowledgment  of  either  of  them  was  so  taken  I 
was  satisfied,  and  do  now  verily  oelieve^  that  such  provision  has  been 

made  by ,  and  that  such has  been  produced  to  me,  and  the 

said ,  the  other  commissioner. 

Where  no  pr^.  [4.  That  previous  to  the  said ^  and ,  severally  making  the 

made  for  eit&r.     *^  acknowledgment,  I  inquired  of  each  of  them,  the  said ,  and 

,  whether  she  intended  to  give  up  her  interest  in  the  estate — y  in 

respect  of  which  such  acknowledgment  was  taken,  without  having 
any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in  conse- 
quence of  her  so  giving  up  her  interest  in  such  estate — y  and  that  in 

answer  to  such  enquiry  each  of  them,  tlie  said ,  and ,  declared 

that  she  did  intend  to  give  up  her  interest  in  the  said  estate—  without 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of  her  so  giving  up  such  her  interest,  of  which  declara- 
tion of  each  of  them,  the  said  ,  and  ,  I  have  no  reason  to 

doubt  the  truth,  and  I  verily  believe  the  same  to  be  true.] 

6.  That  it  appears  by  the  deed  acknowledged  by  the  said ,and 

,  that  the  premises  wherein  each  of  them  is  stated  to  be  interested^ 

are  described  to  be  in  the  —  of ,  in  the of  — . 

Sworn,  &c.  (o) 


(o)  See  antet  p.  721,  note. 
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No.  5. 

Affidavit  verifying  ike  Certificate  of  Acknowledgment,  to  be  made  by 
an  Attorney  (not  being  a  Commissioner^  taking  the  Acknowledge 
ment). 

In  thb  Common  Plisas. 

I ,  of ,  in  the  county  of ,  gentleman,  one  of  the  at- 
torneys of  the  Court  of ,  make  oath  and  say — 

1.  That  I  know ,  the  wife  of ,  in  the  certificate  hereunto  an- 
nexed mentioned,  and  that  the  acknowledgment  therein  mentioned  was 

made  by  the  said ,  and  the  certificate  signed  by ,  of  , 

gentleman,  and ,  of ,  gentleman,  the  commissioners  in  the 

said  certificate  mentioned,  on  the  day  and  year  therein  mentioned,  at 

,  in  my  presence. 

2.  That  at  the  time  of  making  such  acknowledgment,  the  said 

was  of  full  age  and  competent  understanding,  and  knew  the  said  ac- 
knowled^ent  was  intended  to  pass  her  estate  in  the  premises  respect- 
ing which  such  acknowledgment  was  made. 

3.  That  to  the  best  of  my  knowledge  and  belief,  the  said ,  one 

of  the  said  commissioners,  is  not  in  any  manner  interested  in  the 
transaction  giving  occasion  for  such  acknowledgment,  or  concerned 
therem  as  attorney,  solicitor,  or  agent,  or  as  derk  to  any  attorney, 
solicitor,  or  agent,  so  interested  or  concerned. 

4.  That  previous  to  the  said  ^-^  making  the  said  acknowled^ent,  Where  no  im>- 

I  inquired  of  the  said whether  she  intended  to  jrive  up  her  mterest  Jjjj®^  u  to  be 

in  the  estate —  in  respect  of  which  such  acknowledgment  was  taken, 

without  having  any  provision  made  for  her  in  lieu  of,  or  in  return 
for,  or  in  consequence   of  her  so  giving  up   her  interest  in  such 

estate — ,  and  that  in  answer  to  such  enquiry  the  said declared 

that  she  did  intend  to  give  up  her  interest  in  the  said  estate —  without 
having  any  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in 
consequence  of  her  so  dving  up  such  her  interest ;  of  which  declara- 
tion of  the  said  I  have  no  reason  to  doubt  the  truth,  and  I 

verily  believe  the  same  to  be  true. 

[4.  That  previous  to  the  said making  the  said  acknowledgment,  y^^*,J2l|**®" 

I  enquired  of  her,  the  said  ,  whether  she  intended  to  eivc  up  her  "        °***^ 

interest  in  the  estate —  in  respect  of  which  such  acknowledgment  was 
taken,  without  having  any  provision  made  for  her  in  lieu  of,  or  in 
return  for,  or  in  consequence  of  her  so  giving  up  her  interest  in  such 

estate — ,  and  that  in  answer  to  such  enquiry,  the  said declared 

that  a  provision  was  to  be  made  for  her  in  consequence  of  her  giving 
up  such  her  interest  in  the  said  estate — • 

5.  That  before  the  said  acknowledgment  was  so  taken,  I  was  satis- 
fied, and  do  now  verily  believe,  that  such  provision  has  been  made  by 
— — ,  and  that  such  —  has  been  produced  to  the  said  commis- 
sioners.] 

6.  That  it  appears  by  the  deed  acknowledged  by  the  said ,  ihat 

the  premises  wherein  she  is  stated  to  be  interested,  are  described  to  be 
in ,  in  the  county  of . 

Sworn,  &c.  (jp) 

(p)  The  affidavit  of  identity  of  the  married  woman  and  of  her  being  of 
full  age  are  the  only  facts  that  can  be  sworn  to  by  a  person  who  is  not  an 
attorney. 

The  commissioners  cannot  take  acknowledgments  out  of  the  county,  city, 
town  or  division  for  which  they  are  appointed ;  and  notwithstanding  their 
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being  appointed  for  more  tban  one  county,  &c.,  they  sbould  be  described  in 
the  certificate  as  appointed  only  for  the  particular  county,  city,  town  or 
division  in  which  the  acknowledgment  is  taken. 

In  filling  up  the  certificate  of  acknowledgment,  the  names  onfy  of  the 
parties  to  the  deeds  should  be  set  out. 

All  alterations,  interlineations  or  erasures  in  the  certificate  must  have  the 
initials  of  the  commissioner  or  of  the  clerk  to  the  Judge  before  whom  the 
acknowledgment  is  taken  set  opposite  thereto,  and  all  alterations  io  the 
affidavit  must  have  the  initials  of  the  commissioner  or  of  the  clerk  to  the 
Judge  before  whom  the  affidavit  is  sworn  set  opposite  thereto. 

lliis  affidavit  must  be  sworn  before  a  commusioner  of  the  Court  of  Com- 
mon Pleas,  or  a  Judge  of  either  of  the  courts,  on  parchment. 


No.  6. 

J^ffidavit  verifying  the  Certificate  of  AchwwU^ment,  to  he  made  by 
one  of  the  Commissioners  when  more  than  one  Married  Wowtan 
makes  Acknowledgment. 

Iv  THE  Common  Pleas. 

I ,  of ,  in  the  —  of ,  gentleman,  one  of  the  — — 

of  the  Court  of  — — ,  and  one  of  the  commissioners  meutioned  in  the 
certificate  hereunto  annexed,  make  oath  and  say  — 

1.  That  I  know ,  the  wife  of ,  and ,  the  wife  of , 

respectively  in  the  said'  certificate  mentioned,  and  that  the  acknow- 
ledgment therein  mentioned  was  made  by  each  of  them,  the  said , 

and y  and  the  certificate  signed  by  me  and ,  of ,  in  the 

— ^  of  ^ ,  gentleman,  the  other  commissioner  in  the  said  certificate 

mentioned,  on  the  day  and  year  therein  mentioned,  at  ,  in  the 

of ,  in  my  presence. 

2.  That  at  the  time  of  making  such  acknowledgment  each  of  them 

the  said ,  and ,  was  of  full  age  and  competent  understanding, 

and  knew  the  said  acknowledgment  was  intended  to  pass  her  estate 
in  the  premises  respecting  which  such  acknowledgment  was  made. 

•  Insert  one  of  8.  That  *  not  in  any  manner  interested  in  the  transaction 

— •^Mn*'%Ir  "to  S^^^S  occasion  for  such  acknowledgment,  or  concerned  therein  as 
the  best  of  my  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  <sr 
i^vTf^^  *E?      *g®°^  ®o  interested  or  concerned. 

theothwVom-    *      [*•  'J^at  previous  to  the  said ,  and ,  "severally  making  the 

missioner,  Is."       said  acknowledgment,  I  enquired  of  each  of  them  the  said ,  and 

WhereaprorUlon  ,  whether  she  intended  to  give  up  her  interest  in  the  estate—  in 

u  to  be  made  for    respect  of  which  such  acknowledgment  was  taken,  without  having  any 

***  provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of 

oer  so  giving  up  her  interest  in  such  estate — ,  and  that  in  answer  tu 

such  enquiry  each  of  them,  the  said ,  and  declared  that  a 

provision  was  to  be  made  for  her  in  consequence  of  her  so  giving  up 
such  her  interest  in  the  said  estate — . 

6.  That  before  the  said  acknowledgment  was  so  taken,  I  was  satisfied, 

and  do  now  verily  believe,  that  such  provision  has  been  made  by , 

and  that  such  has  been  produced  to  me  and  the  said  ,  the 

other  commissioner.] 

6.  That  it  appears  by  the  deed  acknowledged  by  the  said ,  and 

•^— ,  that  the  premises  wherein  each  of  them  is  stated  to  be  interested, 

are  described  to  be  in  the of ,  in  the of . 

Sworn,  &c.  (q) 

(q)  See  amle,  p.  723,  note. 
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No.  7. 

Joint  Affidavit  verifying  the  Certificaie  of  Acknowledgment^  to  be 
made  by  a  Third  Party  {either  an  Attorney  or  not),  and  by  a  Com' 
missumery  when  more  than  one  Married  Woman  makes  Acknowledge 
ment. 

In  thb  Common  Pleas. 

We ,  of  ,  in  the of  — »— ,  and ,  of ,  in  the 

of ,  gentleman,  one  of  the  attorneyo  of  the  Court  of , 

and  one  of  the  commissioners  mentioned  in  the  certificate  hereunto 
annexed,  severally  make  oath  and  say — 

1.  And  first  I, ,  for  myself  say  : — That  I  know ,  the  wife 

of ,  and y  the  wife  of ,  respectively  in  the  said  certificate 

mentioned,  and  that  at  the  time  of  makine  the  acknowledgment  in  the 

said  certificate  mentioned^  each  of  them  the  said ,  and was  of 

full  age. 

2.  And  I, ,  for  myself  say : — ^That  the  acknowledgment  in  the 

said  certificate  mentioned  was  made  by  each  of  them  the  said ,  and 

,  and  the  certificate  signed  by  me  and ,  of ^  in  the 

of ,  gentleman,  the  other  commissioner  in  the  said  certificate 

mentioned,  on  the  day  and  year  therein  mentioned^  at ,  in  the 

of ,  in  my  presence. 

3.  That  at  the  time  of  makiu?  such  acknowledgment,  each  of  them 

the  said ,  and ,  was  of  competent  understanding,  and  knew 

the  said  acknowledgment  was  intended  to  pass  her  estate  in  the  pre- 
mises respecting  which  such  acknowledgment  was  made. 

4.  That* ,  not  in  any  manner  interested  in  the  transaction  •Inwrtoneof 

giving  occasion  for  such  acknowledgment,  or  concerned  therein  as  ll^f.*i^iJ*™<J?«uo 
attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney,  solicitor,  or  the  best  of  my 
agent,  so  interested  or  concerned.  bStef^fif *  **id 

6.  That  previous  to  the  said and ,  makmg  the  said  ac-  — .  the  otSer'com- 

knowledgroent,  I  enquired  of  each  of  them  the  said  —  and ^  mfasioner  i»." 

whether  she  intended  to  give  up  her  interest  in  the  estate —  in  respect  Where  no  pro- 
of which  such  acknowledgment  was  taken,  without  having  any  provi-  JiJ^J^J^**^* 
sion  made  for  her  in  lieu  of,  or  in  return  for,  or  in  consequence  of  her 
so  giving  up  her  interest  in  such  estate—,  and  that  in  answer  to  such 

enquiry  each  of  them  the  said and ^  declared  that  she  did 

intend  to  give  up  her  interest  in  the  said  estate —  without  having  any 
provision  made  for  her  in  lieu  of,  or  in  return  for,  or  in  consequence 
of  her  so  giving  up  such  her  interest,  of  which  declaration  of  the  said 

-— ^  and  respectively,  I  have  no  reason  to  doubt  the  truth, 

and  I  verily  believe  the  same  to  be  true. 

6.  That  It  appears  by  the  deed  acknowledged  by  the  said and 

— ,  that  the  premises  wherein  each  of  them  is  stated  to  be  interested 
are  described  to  be  in  the of ,  in  the of . 

Sworn,  &c.  (r) 


(r)  See  ofile,  p.  723,  note. 
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No.  8. 

Jami  Affidaxnt  verifying  the  Certificate  of  AcknawUdamentf  to  he 
made  by  a  Third  Party  (either  an  Attorn^  or  not)^  and  by  om 
Attorney  (not  being  a  Commiieumer  taking  the  Acknawledgwtent), 

Ik  the  Common  Pleas. 

We ,  of ,  and ,  of ,  one  of  the  attornejt  of  the 

Court  of ^  seTerally  make  oath  and  say — 

1.  And  first  I,  ,  for  myself  say :  —  That  I  know ,  the 

wife  of f  in  the  certificate  hereunto  annexed  mentu>aedy  and 

that  at  the  time  of  making  the  acknowledgment  therein  mentioned^ 
the  said was  of  full  age. 

2.  And  I,  ,  for  myself  say : — ^That  the  acknowledgment  in 

the  said  certificate  mentioned  was  made  by  the  said  ,  and  the 

certificate  signed  by ,  of ,  and  ,  of ,  the  cornmis- 

sioners  in  the  said  certificate  mentioned^  on  the  day  ana  year  therein 
mentioned,  at ,  in  my  presence. 

8.  That  at  the  time  of  makbg  such  acknowledgment  the  said 

was  of  competent  understanding,  and  knew  the  said  acknowledg- 
ment was  intended  to  pass  her  estate  in  the  premises  respecting  whidi 
such  acknowledgment  was  made. 

4.  That  to  the  best  of  my  knowledge  and  belief  the  said , 

one  of  the  said  commissioners,  is  not  in  any  manner  interested  in  tbe 
transaction  giving  occasion  for  such  acknowledgment,  or  concerned 
therein  as  attorney,  solicitor,  or  agent,  or  as  clerk  to  any  attorney, 
solicitor,  or  agent,  so  interested  or  concerned. 

wiierenopro-  6.  That  previous  to  the  said raakine  the  said  acknowledge 

Tkioo  to  madt.      ment,  I  inquired  of  the  said  whether  she  intended  to  give  up 

her  interest  in  the  estate—  in  respect  of  which  such  acknowledg- 
ment was  taken,  without  having  any  provision  made  for  her  in  lira 
of,  or  in  return  for,  or  in  oonsequeuce  of  her  so  giving  up  her  in- 
terest in  such  estate — ,  and  that  in  answer  to  such  enqoirjr  the 

said declared  that  she  did  intend  to  give  up  her  interest  m  tbe 

said  estate —  without  having  any  provision  made  for  her  in  lieu  <d,  or 
in  return  for,  or  in  consequence  of  her  so  giving  up  such  her  in« 

terest;   of  which  declaration  of  the  said I  have  no  reason  to 

doubt  the  truth,  and  I  verily  believe  the  same  to  be  true. 

6.  That  it  appears  by  the  deed  acknowledged  by  the  said , 

that  the  premises  wherem  she  is  stated  to  be  interested  are  described 
to  be  in ,  in  the  county  of . 

Sworn,  &c.  (s) 

(i)  See  note  to  No.  5,  ante,  p.  723* 


No.  9. 
Form  of  Notarial  Cert\ftc(Ue.  (i) 

I ,  notary  public,  of  lawful  authority  admitted  and  swora* 

dwelling  at ,  hereby  cbrtipy  that ,  of ,  on  tbe 

day  of y  one  thousand  eight  hundred  and ,  was  sworn  in  roy 

presence  at ,  to  the  truth  of  the  affidavit  hereunto  annexed,  by 

and  before :  And  I  do  hereby  cbetift  that  the  said '» 
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— ,  and  is  duly  qualified  to  administer  oatlis  at  — —  aforesaid,  and 

that  the  name  " ,"  subscribed  to  tlie  said  affidavit,  and  also  the 

name  " ,"  subscribed  to  the  jurat  thereof,  are  of  the  respective 

proper  handswriting  of  the  said and ,  Guid  were  respectively 

signed  by  them  in  my  presence. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  nota- 
rial seal. 

Dated  the day  of ^  one  thousand  eight  hundred 

and . 

Affidavits  should  be  engrossed  on  parchment,  and  sworn  before  a 
judge  of  the  Ck>urt  of  Common  Pleas  or  a  commissioner  of  that  court 
1*^0  stamp  is  now  required  on  these  affidavits.  (4  &  5  Vict.  c.  84.) 


(/)  For  verification  of  affidavits  sworn  in  Scotland,  Ireland  or  France,  or 
before  any  British  diplomatic  or  consular  agent  authorized  by  the  sutute 
18  &  19  Vict  c.  42,  to  take  affidavits,  this  certificate  is  not  req^uired.  See 
ante,  p.  413. 


Surrender  out  of  Court  by  an  equitable  Tenant  in  Tml  and  his 
Trustee  of  the  Com/hold  Parts  of  the  Estate,  in  pursuance  of  the 
Covenant  contained  in  last  Deed,  ante,  pp.  714,  715. 

Manor  of  Dale,  -j  Whereas   [recite  the  settlement  creating  the 
IN  THE  >  entaily  the  admission  of  the  trustees,  the  death  of 

County  of .    i  the  tenant  for  Ufe,  and  of  one  of  the  trustees^ 

ante,  pp.  700,  710] :  Now  therefore  be  it  remembered,  that  on 

the day  of ,  in  the  year  of  our  Lord  18—,  C.  D.  of  &c.  and 

B.  Adams,  of  &c.  esq.,  copyhold  tenants,  or  one  of  them,  a  copyhold 
tenant  of  the  said  manor,  came  before  me,  John  Giles,  steward  of  the 
said  manor  and  courts  thereof,  and  for  defeating  all  estates  tail  of  the 
said  B.  Adams  of  and  in  the  lands  and  hereditaments  intended  to  be 
hereby  surrendered,  and  all  remainders,  reversions,  estates,  interests  and 
powers  to  take  effect  after  the  determination  or  in  defeasance  of  such 
estates  tail  (and  in  consideration  of  the  sum  of  OOOZ.  of  lawful  money 
of  Great  Britain  to  the  said  B.  Adams  well  and  truly  paid  by  \name 
and  description  of  the  purchaser]  at  or  immediately  before  the  passing 
of  this  surrender,  in  full  for  the  absolute  purchase  of  the  lands  and 
hereditaments  intended  to  be  hereby  surrendered,  and  the  inheritance 
thereof  in  possession,  accordine  to  the  custom  of  the  said  manor)  he  the 
said  C.  D.  (at  the  request  and  by  the  direction  of  the  said  B.  Adams, 
testified  by  his  signing  this  surrender)  and  also  the  said  B.  Adams, 
under  and  by  virtue  and  in  pursuance  of  the  powers  and  provisions  for 
that  purpose  given  by  and  contained  in  an  act  of  parliament  made  and 
passed  in  the  session  of  parliament  held  in  the  third  and  fonrth  years 
of  the  reign  of  his  majesty  King  William  the  Fourth,  intituled  '<  An 
Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for  the  Substitution 
of  more  simple  Modes  of  Assurance,"  did,  and  each  of  them  did,  out 
of  court,  according  to  the  custom  of  the  said  manor,  surrender  out  of 
their  and  each  of  their  hands  into  the  hands  of  the  lords  of  the  said 
manor,  by  the  hands  of  me  the  said  steward,  by  the  rod,  in  the  pre- 
sence and.  testimony  of ,  a  credible  person  attesting  the  same.  All 

and  every  the  messuages,  lands^  tenements  and  hereditaments  whatso- 
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ever  of  them  the  said  C.  D.  and  B.  Adamsy  and  each  of  them,  bolden 
of  the  said  manor  by  copy  of  court  roll,  with  their  and  every  of  tfieir 
rights,  members,  pnvileges,  easements  and  appurtenances  (a).  And  the 
reversion  and  reversions,  remainder  and  remainders,  vearly  and  other 
rents,  issues  and  profits  thereof;  and  all  the  estate,  right,  title,  interest, 
use,  trust,  inheritance,  property,  claim  and  demand  whatsoever,  legal  and 
equitable,  of  them  the  said  C.  D.  and  B.  Adams,  and  each  of  them,  o( 
in,  to  or  out  of  the  same  premises  and  every  part  thereof,  with  the  ap- 
purtenances, To  THE  ONLY  USB  AND  BEHOOF  of  the  Said  Ipurckostr], 
iiis  heirs  and  assigns  for  ever,  absolutely  and  without  any  manner  of 
condition  whatsoever. 

[Signatures  of  CD.  and  B.  AdtamtJ] 

Taken  and  accepted  the day 

of ,  18 — ,  by  me,  ISigwUure  qf  Stewctrd,'] 

Steward  pf  the  said  Manor. 
In  the  presence  of  [Signaitare  qf  Witness,'] 


Parties. 


Recital  of  wm 
CI  eating  the  en- 


No.  II. 

Grant  by  a  Tenant  in  Tail  in  Remainder  with  the  Consent  ^  the 
Protector  qf  the  Settlement^  for  the  purpose  of  barring  the  Estate 
Tail  and  all  Remainders  expectant  thereon. 

This  Indenture,  made  the day  of ,  in  the  year  of  oar 

Lord  18 — ,  between  WOIiam  Evans,  of  6ic  esq.  of  the  first  part; 
Edward  Evans,  of  &c.  esq.  (the  eldest  son  and  heir  of  the  bod  v  of  the 
said  William  Evans),  of  the  second  part;  and  A.  B.  of  &c.  of  the  thnii 
part :  Whereas  Hugh  Evans,  late  of  &c.  esq.  being,  at  the  date  and 
execution  of  his  will  hereinafter  recited,  and  thenceforth  to  the  time  of 
his  decease,  seised  of  an  estate  of  inheritance  in  fee  simple  in  poasessioa 
of  and  in  the  messuages,  lands,  tenements  and  hereditaments  herein- 
after described,  and  intended  to  be  hereby  granted,  duly  made,  signed 
and  published  his  last  will  and  testament  in  writing,  bearing  date  the 
10th  day  of  May,  1806,  executed  and  attested  in  such  manner  as  by 
law  was  then  required  for  rendering  valid  the  devise  of  freehold  estates, 
and  thereby  gave  and  devised  all  and  every  the  messuages,  lands,  tene- 
ments and  other  hereditaments,  situate,  l^m^,  and  being  in  the  several 
parishes  of  A.,  B.  and  C,  or  elsewhere,  in  Sie  county  of  Essex,  of  or 
to  which  the  said  Hugh  Evans,  or  any  person  or  persons  in  trust  for 
him,  was  or  were  seis^  or  entitled  for  an  estate  of  freehold  and  in- 
heritance in  fee  simple,  in  possession,  remainder,  reversion,  or  expect- 
ancy, with  their  and  every  of  their  appurtenances,  to  the  nses,  npoa 
the  trusts,  and  for  the  ends,  intents  and  purposes,  and  with,  onder,  and 
subject  to  the  powers,  provisoes,  and  declarations  thereinafter  declared 
and  in  part  hereinafter  mentioned ;  that  is  to  say,  to  the  use  of  his  (the 
said  testator's)  son,  the  said  William  Evans,  and  his  assigns,  for  and 
during  the  term  of  his  natural  life,  without  impeachment  of  or  for  any 
manner  of  waste  ;  and,  after  the  determination  of  that  estate  by  any 
means  in  his  lifetime,  to  the  use  of  C.  D.,  of  &c  esq.,  and  E.  F.,  of 
&c.  gentlemen,  and  their  heirs,  during  the  life  of  the  said  WillLua 


(v)  Where  the  surrenderors  hold  other  copyholds  of  the  manor,  bedJet 
those  intended  to  be  surrendered,  there  must  be  a  description  of  the  parcels 
sold,  or  an  exception  of  such  parts  as  are  intended  to  be  retained. 
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Evans,  upon  trust,  by  the  usual  ways  and  means,  to  preserve  tLe  con« 
tingent  remainders  thereinafter  limited  from  being*  defeated  or  de- 
stroyed ;  and  from  and  after  the  decease  of  the  said  WiIHam  Evans,  to 
the  use  of  the  first  and  other  sons  of  the  said  William  Evans  succes- 
sively in  tail,  so  that  the  elder  of  such  sons,  and  the  heirs  of  his  body 
issuing,  mi^ht  be  preferred  to  and  take  before  the  younger  of  such  sons 
and  the  heirs  of  their  respective  bodies  issuing,  with  divers  remainders 
over :  And  whbrbas  the  said  Hugh  Evans  departed  this  life  on  or  Death  of  testator, 
about  the  6th  day  of  April,  1808,  without  having  altered  or  revoked 
his  said  will :  And  whereas  the  said  Edward  Evans,  as  the  eldest 
son  and  heir  of  the  body  of  the  said  William  Evans,  is  entitled  to  an 
estate  tail  in  remainder  immediately  expectant  upon  the  decease  of  the 
said  William  Evans  in  the  messuages,  lands  and  hereditaments  hereby 
granted,  or  expressed  and  intended  so  to  be:  And  whereas  the  said  Agraementofpro- 
W.  Evans,  as  the  protector  of  the  settlement  made  by  the  said  recited  ^^^  *®  conwiit. 
will,  and  in  order  to  enable  the  said  £.  Evans  to  make  such  disposition 
and  conveyance  as  are  hereinafter  contained  effectual  against  all  per- 
sons claiming  after  the  determination  or  in  defeasance  of  the  estate  tail 
of  the  said  E.  Evans,  has  agreed,  at  the  request  of  the  said  E.  Evans,  to 
consent  to  the  same  in  manner  hereinafter  expressed :  Now  this  in-  Txmatvm. 
DENTURE  WITNESSETH,  that  in  pursuauce  of  the  said  agreement,  and  Grant  by  tenant 
in  order  to  defeat  and  destroy  all  estates  tail  of  the  said  E.  Evans  in  ^  t*^* 
the  messuages,  lands  and  hereditaments  expressed  to  be  hereby  granted, 
and  all  estates,  rights,  interests  and  powers,  to  take  effect  after  the 
determination  or  in  defeasance  of  such  estates  tail,  and  in  order  to 
convey  and  assure  the  inheritance  in  fee  simple  in  remainder  expectant 
upon  the  decease  of  the  said  W.  Evans  in  the  same  hereditaments, 
unto  and  to  the  use  of  the  said  E.  Evans,  his  heirs  and  assigns :  He  the 
said  Edward  Evans,  with  the  consent  and  approbation  of  the  said 
William  Evans,  as  such  protector  as  aforesaid,  testified  by  his  being 
a  party  to  and  sealing  and  delivering  these  presents,  doth  by  these 
presents  grant,  dispose  of,  and  confirm  unto  the  said  A.  B.  and  his 
neirs.  All  that  the  remainder  of  him  the  said  Edward  Evans,  expect- 
ant and  to  take  effect  upon  the  decease  of  the  said  William  Evans,  of 
and  in  all,  &c.  [parcels  and  general  wards\  and  the  reversion,  &c.  and 
all  the  estate,  &c.  (see  ante,  pp.  71 1,  712) :  To  have  and  to  hold  the  Habkkditm. 
said  messuages,  lands,'  tenements,  hereditaments,  and  all  and  singular 
other  the  premises  expressed  to  be  hereby  granted,  (subject  and  with- 
out prejudice  to  the  estate  for  life  of  the  said  William  Evans,  and  all 
powers,  exemptions  and  privileges  (except  the  power  of  consenting 
as  protector),  annexed  to  such  estate,  unto  the  said  A.  B.  and  his  heirs. 
To  the  only  use  and  behoof  of  the  said  Edward  Evans,  his  heirs  and 
assigns,  for  ever,  freed  and  absolutely  discharged  of  and  from  the 
estate  tail  of  the  said  Edward  Evans,  and  all  remainders,  reversions, 
estates,  rights,  interests  and  powers  to  take  effect  after  the  deter- 
mination or  in  defeasance  of  such  estate  tail.  [Wfien  it  is  intended  to 
bar  dower y  the  declaration  may  be  here  inserted.  See  ante^  p.  718.] 
In  witness,  &c.  (t?). 


(v)  This  deed  must  be  inroUed  in  Chancery  within  six  calendar  months 
after  its  execution.    (See  ante,  p.  t^b,) 

It  may  be  prudent  to  omit  the  wordzi  "  bargain  and  sell "  in  an  assurance 
intended  not  to  operate  as  a  bargain  and  sale.  An  instrument  containing 
the  words  **  grant,  bargain  and  tell,**  intended  by  the  parties  to  take  effect 
as  a  bargain  and  sale,  and  duly  inrolled  at  tuch,  was  held  to  operate  as  a 
grant,  because  the  evident  design  of  the  parties  in  making  the  assurance 
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would  have  be«n  defeated  if  it  bad  been  conatroed  aa  a  bargain  and  aalc 
{Haggerston  v.  Hanbury,  5  B.  &  C.  101  ;  7  D.  &  Ry.  723.  See  MiMer  r. 
Green,  I  Cr.  &  J.  142;  8  Bing.  192  ;  Paseoe  t.  Pascoe,  3  Bing.  N.  C.  898  ; 
Pentland  ▼.  Healey,  1  Ale.  &  Nap.  65 ;  Avery  v.  Vhedyn^  5  Nev.  &  M.  372 ; 
3  Ad.  &  EU.  75  ;  Nath  v.  ^<A,  1  U.  &  Colt  160.) 


Fine  l«Tlcd  bjr 
tenant  in  tail  In 
remainder. 


Death  of  tenant 
for  life. 


TXITATVM. 

Owner  of  bate  fee 
conveys  for  the 

{lurpose  of  enlarg- 
ng  il  into  a  fee 
simple  abiolute. 


No.    II. 

Convey  ANCB  hythe  Ovmer  of  a  Bam  Fetfar  themtrpoM  ofadtBrg- 
ing  it  into  a  Fee  Simple  ahobOe,  8eeS3c4k  WilL  4,  c.  74,  a.  19, 
ante,  p.  SiS(x). 

This  Indenturb,  made  the day  of ,  in  the  year  of  ow  Lord 

18—,  between  Edward  Evans,  of  &c.  esq.  the  [owner  of  the  haeefee^ 
(the  eldest  son  and  heir  of  the  body  of  William  Evans,  of  Ac  esq.  de- 
ceased), of  the  one  part,  and  A.  B.,  [the  releaeee,^  of  the  other  part: 
Whereas  [recital  of  xmU  ereating  the  entail  and  death  cf  tettaiar^ 
ante^  pp.  728,  729] :  And  whereas,  under  and  by  virtue  of  an  is- 
denture  bearing  date  on  or  about  the  1st  day  of  Mav,  1832,  and  made, 
or  expressed  to  be  made,  between  the  said  Edwara  Evans  of  the  one 
part,  and  C.  D.  of  the  other  {jart,  and  bv  a  fine  sur  eonuzance  de  droit 
come  ceoj  kc  acknowledged  and  levied  by  the  said  Edward  Evans 
before  his  majesty's  justices  of  the  Court  of  Common  Fleas  at  West- 
minster, in  or  as  of  Trinity  Term,  1832,  in  pursuance  of  a  covenant  or 
agreement  contained  in  the  same  indenture,  and  a  declaration  of  naes 
of  the  same  fine  therein  contained,  the  messuages,  lands  and  heredita- 
ments expressed  to  be  hereby  eranted  and  released  were  duly  limited 
and  assured  (subject  and  without  prejudice  to  the  estate  for  life  of 
the  said  William  Evans  in  the  same  hereditaments),  unto  and  to  the 
use  of  the  said  Edward  Evans,  his  heirs  and  assigns  for  ever.  Akd 
whereas  the  said  William  Evans  departed  this  life  on  or  about 
the  Ist  day  of  June,  1834,  whereupon  the  said  £.  Evans  became 
entitled  to  a  base  fee  in  possession  m  the  said  hereditaments;  and 
the  said  E.  Evans  is  desirous  of  enlarging  such  base  fee  into  a  ^ 
simple  absolute :  Now  this  indenture  wttnesseth,  that  in  order 
to  enlarge  the  base  fee  of  the  said  E.  Evans  in  the  messuages,  lands  and 
hereditaments  expressed  to  be  hereby  granted  and  relea^,  into  a  fee 
simple  absolute,  and  to  defeat  and  destroy  all  estates  tail,  remainders, 
reversions,  rights,  titles,  interests  and  powers,  to  take  effect  after 
the  determination  or  in  defeasance  of  tne  base  fee  into  which  the 
estate  tail  of  the  said  E.  Evans  has  been  converted  as  aforesaid ; 
and  in  order  to  limit  and  assure  the  inheritance  in  fee  simple  in  pos- 
session in  the  same  hereditaments  to  the  use  of  the  said  E.  Evans,  his 
heirs  and  assigns  for  ever,  he  the  said  E.  Evans  doth  by  these  presents 
grant,  alien,  dispose  of,  release  and  confirm  unto  the  said  A.  jB.,  AU 
that,  &c.  [parcels,  general  words,  and  the  reversion  of  all  the  esiaie, 
A-c.  ante,  pp.  711,  712] :  To  have  and  to  hold  the  said  meaBoa^ 
lands,  tenements,  hereditaments,  and  all  and  singuhir  other  the  premises 
hereby  granted  and  released,  or  expressed  and  intended  to  to  be,  wi& 


(x)  Where  there  is  a  protector  of  the  settlement  creating  the  entail  which 
has  been  converted  into  a  base  fee,  the  owner  of  it  cannot  acquire  the  fee 
simple  absolute  without  the  consent  of  such  protector.  (See  3  4  4  WilL  4^ 
c.  74,  8.  35,  anU,  p.  359.) 
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ibeir  and  every  of  their  rights  and  appurtenances,  unto  the  said  A.  B. 
and  his  heirs,  To  the  only  usb  and  behoof  of  the  said  £.  Evans, 
his  heirs  and  assigns  for  ever,  and  to  and  for  no  other  use,  intent  or 
purpose  whatsoever,  llfthe  party  was  not  married  an  or  before  Isi 
January  y  1834,  and  it  is  intended  to  bar  dower ^  the  declaration^  ante, 
p.  713,  should  be  added,"]    In  witness,  &c.  (y). 


(y)  This  deed  must  be  inrolled  within  six  calendar  months  after  its 
execution  in  Chancery.    {Ante,  p.  86^,  s.  41.) 


No.  IV. 

CoNYBYANOB  by  Bargain  and  Sale  (to  be  inrolled  in  Chancery  by  a 
Tenant  in  Tail  in  Remainder ,  without  the  Consent  of  the  Protector 
of  the  Settlement,  with  a  Covenant  to  complete  the  Title  at  a  future 
Period. 

This  Indenture,  made  the day  of ,  in  the  year  of  our  Lord 

18—,  between  Edward  Evans,  of  &c.  esq.  (the  eldest  son  and  heir  of 
the  body  of  William  Evans,  of  &c.  esq.)  of  the  one  part,  and  [thepur^ 
chaser]  of  the  other  part    Whereas  [redtal  of  will  creating  the 
entail  and  death  of  the  testator,  ante,  pp.  728,  729^] :  And  whereas  Reciuu  of  Ten- 
tbe  said  E.  Evans,  as  the  eldest  son  and  heir  of  the  body  of  the  said  dor's  tiUe. 
W.  Evans,  is  seis^  or  entitled  to  an  estate  tail  in  the  messuage,  lands 
and  hereditaments  hereby  bargained  and  sold,  or  expressed  and  in- 
tended so  to  be,  in  remainder  expectant  upon  the  decease  of  the  said  W. 
Evans,  and  the  said  E.  Evans  has  issue  six  children  now  living,  namely, 
[names  qfc?iildren]{z):  And  whereas  the  remainder  in  tee  simple  oftaiebyauc- 
expectant  upoif  the  decease  of  the  said  W.  Evans,  in  the  messuage,  ^o°* 
lands  and  hereditaments  expressed  to  be  hereby  bargained  and  sold, 
was,  on  the  — ■-  day  of  March  now  last  past,  put  up  to  sale  by 

public  auction  at  the  Crown  Ion,  situate  at ,  in  the  county  of 

,  in  one  lot,  and  at  such  sale  the  said  [purchaser]  was  the  highest 

bidder  for  and  declared  to  be  the  purchaser  of  the  same  hereditaments 

at  or  for  the  price  or  sum  of  1,000/.  (a)  :    And  whereas  the  said  Reftiwi  of  pro- 
tector to  consent. 

(<)  A  tenant  in  tail  in  remainder,  without  the  consent  of  the  protector  of 
the  settlement,  can  only  convey  a  base  fee,  which  will  endure  so  long  as 
such  tenant  in  tail  has  issue  of  bis  body,  on  the  failure  of  which,  unless 
the  base  fee  be  subsequently  enlarged,  the  remainders  over  will  take  efEscU 
it  would  not  therefore  be  prudent  for  a  purchaser  to  take  a  conveyance 
from  a  tenant  in  tail  in  remainder,  without  the  protector's  consent,  unless 
there  is  issue,  which  will  probably  live  until  the  title  can  be  perfected,  and 
reliance  can  be  placed  on  the  covenant  of  the  vendor  for  securing  to  the 
purchaser  the  damage  he  will  sustain  by  the  non  •performance  of  the  cove- 
nant to  complete  the  title.  Hence,  in  cases  of  this  kind,  it  will  often  be 
necessary  to  invest  the  purchase-money  in  the  names  of  trustees  until  the 
title  shall  be  completed. 

(a)  It  must  be  remembered,  that  expectant  heirs  and  the  owners  of  rever- 
sionary interests  are  entitled  for  mere  inadequacy  of  consideration  to  have 
the  contract  rescinded  upon  terms  of  redemption.  (See  2  Swanst.  139, 
n.  (a),  and  the  numerous  cases  there  cited.)    But  the  rule  does  not  extend 
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expectant  upon  the  decease  t>f  the  said  W.  Eyans,  with  such  remainders 
over  as  aforesaid.  And  that  notwithstanding  any  such  act  or  deed  as 
aforesaid,  he  the  said  £.  Evans  now  hath  in  himself  good  right,  full 
power,  and  lawful  and  absolute  authority  to  grant,  bargain,  sell,  dis- 
pose of,  and  confirm  the  messuage,  lands  and  other  hereditaments  here- 
inbefore expressed  to  be  hereby  bargained  and  sold,  with  the  appurte- 
nances thereunto  belonging,  unto  the  said  [pwrchaser]^  his  heirs  and 
assie^is,  in  manner  aforesaid,  according  to  the  true  intent  and  meaning 
of  these  presents :  and  that  it  shall  be  lawful  for  the  said  [jmrchnser]^ 
his  heirs  and  assigns,  immediately  from  and  after  the  determination  of 
the  estate  for  life  of  the  said  W.  Evans,  and  from  time  to  time  and  at 
all  times  thereafter,  peaceably  and  quietly  to  enter  into  and  upon,  and 
to  hold,  occupy,  possess,  and  enjoy  the  said  messuage,  lands  and  other 
hereditaments  hereinbefore  expressed  to  be  hereby  bargained  and  sold, 
with  their  appurtenances,  and  to  have,  receive  andf  take  the  rents,  issues 
and  profits  thereof,  and  of  every  part  thereof,  for  his  and  Uieir  own  use 
and  benefit,  without  any  let,  suit,  trouble,  denial,  eviction,  interruption, 
claim  or  demand  whatsoever  of  or  by  him  the  said  £.  Evans,  his  heirs 
or  issue  in  tail,  or  of  or  by  any  other  person  or  persons  lawfully  or 
equitably  claiming  or  to  claim,  by,  from  or  under  or  in  trust  for  him, 
tbem  or  any  of  &em,  or  by,  from  or  under  the  said  [the  testator]. 
And  that  &ee]y,  clearly,  aud  absolutely  acquitted,  released,  and  for  p,^  ^^^^  focnm- 
ever  discharged  or  otherwise  by  the  said  E.  Evans,  his  heirs,  executors  bnmoet. 
or  administrators^  well  and  sufficiently  kept  harmless  and  indemnified 
from  and  against  all  former  and  other  gifts,  grants,  bargains,  sales, 
estates,  troubles,  charges  and  incumbrances  whatsoever,  either  already 
or  hereafter  to  be  made,  executed,  occasioned  or  suffered  by  the  said 
E.  Evans,  or  his  heirs  or  issue  in  tail,  or  by  any  person  or  persons 
lawfully  or  equitably  claiming  or  to  claim  by,  from  or  under  or  in 
trust  for  him,  them  or  any  of  them,  or  by  the  said  \ihe  testator]  or 
any  person  claiming  under  him,  except  in  respect  of  the  estate  for 
life  of  the  said  W.  Evans.  And  further,  that  the  said  E.  Evans,  For  further  «•- 
his  heirs  and  issue  in  tail,  and  all  and  every  other  person  and  per-  suiance. 
sons  having  or  claiming,  or  who  shall  or  may  have  or  claim  any 
estate,  right,  title,  interest,  inheritance,  use,  trust  or  property,  either 
at  law  or  in  equity,  of,  in,  to  or  out  of  the  said  messuage,  lands  and 
other  hereditaments  hereinbefore  expressed  to  be  hereby  bargained  and 
sold,  or  any  of  them,  or  any  part  thereof,  by,  from,  or  under  or  in  trust 
for  the  said  E.  Evans,  his  heirs,  or  issue  in  tail,  or  any  of  them,  or  by, 
from,  or  under  the  said  UJie  testator]^  (except  the  said  W.  Evans  or 
his  assigns,  in  respect  only  of  his  estate  for  lii'e,  and  as  protector  of  the 
settlement  made  by  the  said  recited  will,)  shall  and  will,  from  time  to 
time  and  at  all  times  hereafter,  upon  every  reasonable  request,  and  at 
the  proper  costs  and  charges  in  the  law  of  the  said  [purchaser]^  his 
heirs  or  assigns,  make,  do,  acknowledge  and  execute,  or  cause  and 
procure  to  be  made,  done,  acknowledged  and  executed,  all  and  every 
such  further  and  other  lawful  and  reasonable  acts,  deeds,  things,  de- 
vices, conveyances,  and  assurances  in  the  law  whatsoever,  for  the 
further,  better,  more  perfectly  and  absolutely  granting,  releasing,  con- 
vey ine,  confirming  or  otherwise  assuring  the  said  messuage,  lands  and 
other  nereditaments  hereinbefore  expressed  to  be  hereby  bargained  and 
sold,  and  every  part  thereof,  with  their  appurtenances,  unto  and  to  the 
use  of  the  said  [purchaser'^y  his  heirs  and  assigns,  or  otherwise,  as  he 
or  they  shall  direct  or  appoint,  as  by  the  said  \_rmrchaser],  his  heirs  or 
assigns,  or  his  or  their  counsel  in  the  law,  shall  be  reasonably  devised 
or  advised  and  required,  and  as  shall  be  tendered  to  be  done  and  exe- 
cuted. And  moreover,  that  the  said  E.  Evans,  and  every  other  CoTenant  to  peiw 
person  lawfully  claiming  by,  from^  or  under  him,  shall  and  will^  imme-  ^^^^  ^®  ^'*** 
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diately  after  the  decease  of  the  said  W.  Evans,  or  as  sooo  as  circnm- 
staooes  will  permit,  and  the  said  £.  Evans  shall  be  able  and  competeot 
80  to  do,  at  the  costs  and  charees  of  the  said  £.  Evans,  his  exeeaton 
or  administrators,  make,  do  and  execute  all  such  acts,  deeds,  convey- 
ances and  assurances  as  shall  be  necessary,  and  as  the  said  [marehoMer], 
his  heirs  and  assigns,  or  his  or  their  counsel  in  the  law,  shall  reasonably 
advise  or  require,  for  effectually  barring,  dischai^ng  and  defeating  all 
remainders,  reversions,  estates,  rights,  interests  and  powers,  to  take 
efieot  under  and  by  virtue  of  the  said  recited  will  after  the  determina- 
tion or  in  defeasance  of  the  base  fee  of  the  said  [pttrchaMer]y  hk  bein 
and  assigns,  or  the  estate  tail  of  the  said  E.  Evans  in  the  said  nes- 
suage,  lands  and  hereditaments  hereinbefore  expressed  to  be  hereby 
bai^ned  and  sold,  and  for  enlarging  the  base  tee  of  the  said  [jwr- 
cfuuer],  his  heirs  or  assigns,  in  the  same  hereditaments,  into  a  fee 
simple  absolute,  and  for  perfecting  his  or  their  title  to  the  same :  Ain> 
that  in  case  the  said  E.  Evans  shall  happen  to  depart  this  life  before 
such  acts,  deeds,  conveyances  and  assurances  as  last  aforesaid  shall  be 
made  and  perfected,  then  and  in  such  case  the  executors  or  adminis- 
trators of  the  said  £.  Evans  shall  and  will,  at  their  own  costs  and 
charges,  cause  or  procure  the  issue  (b)  in  tail  of  the  said  £.  Evans,  or 
other  the  person  or  persons  who  shall  be  entitled  in  remainder  or  re- 
version immediately  expectant  upon  the  determination  of  the  base  fee 
hereby  created  or  intended  so  to  be,  when  and  so  soon  as  drcumstsnces 
will  permit,  in  like  manner  to  make,  do  and  execute  all  such  aeta, 
deeds,  conveyances  and  assurances  as  shall  be  necessary,  and  as  the 
said  lpurchaser]f  his  heirs  or  assigns,  or  hb  or  their  counsd  in  ^ 
law,  shall  reasonably  advise  or  require,  for  efiectually  barring,  dis- 
charging and  defeating  all  remainders,  reversions,  estates,  rights, 
interests  and  nowers,  to  take  effect  under  and  by  virtue  of  the  said 
recited  will,  after  the  determination  or  in  defeasance  of  the  base  fee  of 
the  said  [purcJuuer]^  his  heirs  and  assigns  in  the  said  hereditanents, 
and  for  enlarging  such  base  fee  of  the  said  [pmreheuer'^f  his  heirs  aad 
assigns  into  a  fee  simple  absolute,  and  for  perfecting  his  or  thdr  titk 
to  the  same,  or  for  conveying  and  assuring  the  remainder  or  reversion 
in  the  said  hereditaments  expectant  upon  the  base  fee,  into  which  the 
estate  tail  of  the  said  E.  Evans  is  intended  to  be  converted  by  these 
presents,  unto  and  to  the  use  of  the  said  [marchaser'},  his  heirs  and 
assigns ;  but  it  is  hereby  agreed  and  declared,  that  no  further  or  other 
consideration  shall  be  payable  by  the  said  [ptircAojer],  his  bein  or 
assigns,  in  respect  of  any  estate  or  interest  to  be  conveyed  and  assored 
in  pursuance  of  the  covenant  lastly  hereinbefore  contained :  bf  wir- 


(h)  It  is  to  be  observed,  that  a  covenant  of  this  kind  will  not  bind  the 
issue  in  tail,  (see  ante,  s.  40,  p.  363,  n.  (i),)  nor  those  in  remainder;  and  is 
case  of  their  refusal  to  perform  it,  the  only  remedy  of  the  purchaser  will  be 
an  action  on  the  covenant  against  the  representatives  of  the  vendor.  It  is 
advisable,  when  practicable,  to  obtain  a  demise  from  the  vendor  of  another 
estate  to  a  trustee  upon  trust  to  raise  the  purchase-money  for  the  benefit  of 
the  purchaser,  in  the  event  of  his  title  not  being  perfiected  within  a  limited 
time. 
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No.  V. 

Conveyance  hy  Bargain  and  Sale  {to  he  inrolled  in  Chancery)  hy 
Indorsement  on  last  Deed,  for  completing  the  Title  of  a  Purcfiaser 
entitled  to  a  Base  Fee  under  the  Assurance  of  a  Tenant  in  Tail  in 
Remainder, 

This  Indbntttre,  made  the  - —  day  of ,  in  the  year  of  our 

Lord  18 — f  betiveen  the  within-named  E.  Evans,  of  the  one  part,  and 
the  within-named  {purchaser^,  of  the  other  part :  Whereas  (c)  the  rkcitam. 
within-named  W.  Evans,  the  protector  of  the  settlement  made  by  the  Death  of  pro- 
will  recited  in  the  within-written  indenture,  departed  this  life  on  or  tector. 

about  the day  of now  last  past :  And  whereas  the  said  Agreement  to  per- 

£.  Evans  has  agreed  specifically  to  perform  the  covenant  contained  in  'onn  covemuit. 
the  within-written  indenture  for  completing  the  title  of  the  said  [/>ur- 
chaser']  to  the  messuages,  lands  and  hereditaments,  by  the  same  inden- 
ture expressed  to  be  bargained  and  sold :  Now  therefore  this  testatum. 
Indenture  witnesseth,  that  in  pursuance  and  performance  of  the  Tenant  in  tafl 
said  covenant,  and  in  consideration  of  the  sum  of  10«.  of  lawful  bargainia  and  sella 
money  of  Great  Britain  to  the  said  E.  Evans  paid  by  the  said  [pur-  ***  ?"«>**»«'• 
chaser]  immediately  before  the  execution  of  these  presents,  the  receipt 
whereof  is  hereby  acknowledged,  and  in  order  to  defeat  all  remainders, 
reversions,  estates,  rights,  interests  and  powers,  to  take  effect  af^r 
the  determination  or  m  defeasance  of  the  base  fee,  into  which  the 
estate  tail  of  the  said  E.  Evans  was  converted  by  the  operation  of  the 
within-written  indenture,  and  in  order  to  enlarge  the  base  fee  of  the 
said  {purchaser^  in  the  hereditaments  by  the  within- written  indenture 
expressed  to  be  bargained  and  sold,  into  a  fee  simple  absolute,  and  to 
perfect  the  title  of  the  said  \jmrchaser']  to  the  same,  he  the  said  E. 
Evans  doth  by  these  presents  grant,  bargain,  sell  and  confirm  unto 
the  said  [purchaser],  his  heirs  and  assigns,  the  messuage,  lands,  here- 
ditaments, and  all  and  singular  other  the  premises  by  the  within- 
written  indenture  expressed  to  be  bargained  and  sold,  with  their  and 
every  of  their  rights,  members  and  appurtenances,  and  the  reversion 
and  reversions,  remainder  and  remamders,  yearly  and  other  rents, 
issues,  and  profits  of  the  same  hereditaments  and  premises,  and  every 
part  thereof,  and  all  the  estate,  right,  title,  interest,  use,  trust,  pro- 
perty, claim,  and  demand  whatsoever  of  the  said  E.  Evans  in,  to,  or 
out  of  the  same  hereditaments  and  premisesrand  every  part  thereof: 
To  have  and  to  hold  the  said  messuage,  lands,  hereditaments,  and 
all  and  singular  other  the  premises  hereinbefore  expressed  to  be  hereby 
bargained  and  sold,  with  their  and  every  of  their  appurtenances,  unto 
and  to  the  use  of  the  said  [purchaser],  his  heirs  and  assigns  for  ever : 
And  the  said  £.  Evans  doth  hereby  for  himself,  his  heirs,  executors  covenant  against 
and  administrators,  covenant  and  declare  with  and  to  the  said  [pur^  incombrances. 
chaser],  his  heu^  and  assigns,  that  he  the  said  E.  Evans  hath  not  at 
any  time  heretofore  made,  aone,  committed  or  executed,  or  been  party 
or  privy  to  any  act,  deed,  matter  or  thing  whatsoever,  whereby  or  by 
reason  or  means  whereof  the  said  messuage,  lands,  hereditaments  and 
premises  hereinbefore  expressed  to  be  hereby  bargained  and  sold,  or 
any  of  them,  or  any  part  thereof,  are,  is,  can,  shall  or  may  be  con- 
veyed, assured,  impeached,  charged  or  incumbered  in  title,  estate,  or 
otherwise  howsoever  (save  and  except  by  the  within-written  indenture 
and  these  presents).    In  witness^  &c. 

(c)  Where  this  conveyance  is  not  made  by  indorsement,  the  last  deed 
should  be  recited  as  well  as  the  instrument  creating  the  entail  to  be  barred. 
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CrMtSoB  of  tnUO. 


Agreement  of  pro- 
tector to  coneent 
to  di«po«ition  bj 
tenftot  tn  tail. 


TstTATVH. 

Protector  con- 
tents to  abeolate 
dbpoettion  by  te- 
nant in  tail. 


No.  VI. 

Consent  of  the  Protector  of  a  Settlement  to  an  absobUe  Disponiion 
by  a  Tenant  in  Tail  in  Remainder.    (See  ante,  S6.  42,  43,  p.  386.) 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COME,  D.  DuDD,  of ^ 

esq.  [the  protectar\  sends  greetioe :  Whereas  by  indeDtures  of  lease 
and  release,  bearing  date  respectively  on  or  about  the  9tii  and  10th 
days  of  March,  18 — ,  the  release  being  made  or  expressed  to  be  made 
between  \name$  of  parties]^  divers  messuages,  farms,  lands  and  here- 
ditaments in  the  several  parishes  of  A.,  B.  and  C,  in  the  conntv  of 
York,  in  the  said  indentures  particularly  mentioned  and  described, 
vrith  their  appurtenances,  were  duly  conveyed  and  assured,  \totktiase 
ofD,  Dunn  for  Ufe^  with  remainder  to  his  fint  and  other  sons  tn  tail 
with  divers  remainders  over] :  And  whereas  Edward  Dunn,  of  &e. 
esq.  is  the  eldest  son  and  heir  of  the  body  of  the  said  D.  Dunn,  and 
under  and  by  virtue  of  the  limitations  contained  in  the  said  recited 
indenture  of  release  is  entitled  to  an  estate  tail  in  remainder  immediately 
expectant  on  the  decease  of  the  said  D.  Dunn  of  and  in  the  messuafTPs, 
farms,  lands  and  hereditaments  comprised  in  the  said  recited  iixkii- 
tores :  And  whereas,  in  order  to  enable  the  said  £.  Dunn  to  detmt 
all  remainders,  reversions,  estates,  rights,  interests  and  powers,  to  take 
effect  after  the  determination  or  in  defeasance  of  the  estate  tail  of  the 
said  £.  Dunn,  of  and  in  the  messuages,  farms,  lands  and  hereditameBls 
comprised  in  the  said  recited  indentures,  the  said  D.  Dunn,  as  the  pro- 
tector of  the  settlement  made  by  the  same  indentures,  has  consented 
and  agreed  (at  the  request  of  the  said  E.  Dunn)  to  give  hb  nnqnalified 
consent  and  approbation,  according  to  the  directions  for  that  purpose 
contained  in  an  act  of  parliament  made  and  passed  in  the  sessioD  of 
parliament  held  in  the  third  and  fourth  years  of  the  reign  of  bis  ma- 
jesty King  William  the  Fourth,  intituled  ''An  Act  for  the  Abolition 
of  Fines  and  Recoveries,  and  for  the  Substitution  of  more  simple  Mod«9 
of  Assurance,"  to  any  disposition,  conveyance,  or  assurance  hereafter 
to  be  made  and  executed  by  the  said  E.  Dunn,  of  and  concerning  die 
said  messuages,  farms,  lan&  and  hereditaments  in  manner  hereinafter 
expressed :  Now  these  presents  witness,  that  in  porsnance  and 
performance  of  said  recited  agreement,  he  the  said  D.  Dunn  doth  by 
these  presents  g^ve  and  grant  his  absolute  and  unqualified  consent  and 
approbation  to  any  conveyance,  assurance  and  disposition,  which  shall 
be  made  and  executed  by  the  said  £.  Dunn,  either  on  the  day  of  the 
date  and  execution  of  these  presents,  or  at  any  time  thereafter,  of  and 
concerning  all  or  any  part  or  parts  of  the  messuages,  farms,  lands, 
tenements,  and  hereditaments  comprised  in  and  conveyed  and  aasored 
by  the  hereinbefore-recited  indentures  of  lease  and  release,  with  tbdr 
and  every  of  their  appurtenances  (d) ;  subject  nevertheless  and  witbunt 
prejudice  to  the  estate  for  life  of  the  said  D.  Dunn,  of  and  in  the  same 
oereditaments,  and  all  powers,  privileges  and  exemptions  (except  the 
power  of  consenting  as  protector),  annexed  or  incident  to  such  estate. 
In  witness,  &c  (e). 


(d)  Where  the  consent  is  intended  to  be  confined  to  part  of  the  property 
comprised  in  the  settlement,  there  must  necessarily  be  a  deaoiption  of  the 
parcels,  to  the  disposition  whereof  the  consent  is  to  apply. 

(e)  This  deed  must  be  inroUed  in  Chancery  at  or  before  the  time  of  the 
inrolment  of  the  deed  of  disposition  by  the  tenant  in  tail  (Jnte,  s.  46, 
p.  366.) 
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No,  VII. 

Consent  of  the  Protector  of  a  Settlement  to  a  partieidar  Disposition 
by  a  Tenant  in  Tail  in  Remainder,    (See  ante,  p.  866,  8.  43.) 

To  ALL  TO  WHOM  THESE  PRESENTS  SHALL  COMB,  John  Jooes,  of  &C. 

[the  protectorl,  sends  greeting:  Whereas  [recital  of  deed  or  will 
creating  the  entail  under  which  J.  Jones  is  tenant  for  Ufe,  with  re- 
mainder to  D,  Jtmes  in  tail  with  divers  remainders  over'\i   And  ReciUlofin- 
whereas  a  marriage  has  been  agreed  upon  and  is  intended  to  be  *?'^*'™^^ 
shortly  had  and  solemnized  between  the  said   D.  Jones  and   Lucy  ®» *«»»^* "» *»"• 
Gay,  of  &c.  spinster,  and  upon  the  treaty  tor  such  marriage  it  was 
agreed  that  the  said  D.  Jones  should  settle  and  assure  the  messuages, 
lands  and  hereditaments  mentioned  and  comprised  in,  and  intended 
to  be  conveyed  and  assured  by,  the  indenture  of  grant  and  release 
hereinafter  mentioned  [or  recited],   to  the   uses,  upon  and   for  the 
trusts,   intents  and   purposes,  and  with,  under  and  subject  to  the 
powers,  provisoes,  agreements  and  declarations  in  the  same  indenture 
expressed,  declared,  and  contained  of  and  concerning  the  same  here- 
ditaments: And  whereas,  in  order  to  enable  the  said  D.  Jones  to  Proteotor*!  agree- 
make  such  disposition,  settlement  and  assurance  as  are  contained  in  mont  to  oowent. 
the  indenture  of  grant  and  release  hereinafter  mentioned  [or  recitedj, 
the  said  J.  Jones,  as  the  protector  of  the  settlement  made  by  the  said 
[deed  or  will  creating  the  entail],  has  consented  and  agreed  (at  the 
request  of  the  said  D.  Jones)  to  give  his  consent  and  approbation, 
according  to  the  directions  for  that  purpose  contained  in  an  act  of 
parliament  made  and  passed  in  the  session  of  parliament  held  in  the 
third  and  fourth  years  of  the  reign  of  his  late  majesty  King  William 
the  Fourth,  intituled  "An  Act  for  the  Abolition  of  Fines  and  Re- 
coveries, and  for  the  Substitution  of  more  simple  Modes  of  Assurance,^' 
to  the  conveyance,  disposition,  and  assurance  intended  to  be  made  by 
the  indenture  of  grant  and  release  hereinafter  mentioned  [or  recited]. 
\^It  being  obvious  that  the  deed  of  consent  and  the  assttrctnce  to  which 
tt  refers  should  be  connected  with  certainty,  it  will  be  advisable  in 
some  cases  to  recite  in  the  former  so  much  of  the  latter  as  will  show 
the  parcels  intended  to  be  included,  and  the  proposed  limitations,  as 
follows]  :  And  whereas  by  an  indenture  of  grant  and  release  already  RMltalofin- 
prepared  and  ingrossed,  but  intended  to  be  executed  after  the  exe-  ^jjj****^*" 
cution  of  these  presents,  and  bearine  date  the  day  next  after  the  day 
of  the  date  of  these  presents,  and  made  or  expressed  to  be  made  between 
[names  and  description  of  parties] ;  All  those  [description  of  parcels] 
are  intended  to  be  conveyed  and  assured  by  the  said  D.  Jones,  unto 
the  said  [the  trustees  of  the  intended  settlement]  and  their  heirs ;  To 
hold  the  same  unto  the  said  [trustees]  and   their  heirs,  (subject  to 
the  estate  for  life  of  the  said  J.  Jones,)  to  the  use,  &c.  [set  forth  the  Tk«atum. 
uses]  :  Now  these  presents  witness,  that  in  pursuance  and  per-  Protector  con- 
formance of  the  said  recited  agreement  on  the  part  of  the  said  J.  {?!jfJii?S*^''''' 
Jones,   he  the  said  J.  Jones,  as  such  protector  as  aforesaid,  doth,  ^**^ 

by  these  presents,  give  and  grant  his  consent  to  such  conveyance, 
assurance,  and  disposition,  as  are  intended  to  be  made  and  contained 
[where  the  intended  settlement  is  not  recited]  in  a  certain  indenture  of 
erant  and  release  already  prepared  and  ingrossed,  and  bearing  date  the 
day  next  after  the  dav  of  the  date  of  these  presents,  and  made,  or  ex- 
pressed to  be  made,  between  [names  and  description  qf  parties],  [or 
where  the  intended  settlement  is  recited,  in  and  by  &e  said  recited 
indenture  of  grant  and  release,]  of  and  concerning  the  messuages, 
lands  and  hereditaments  in  the  same  indenture  particularly  mentioned 
and  described,  and  intended  to  be  thereby  granted  and  released :  Pro-  Conient  confined 
8.  3  b 
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vided  always,  and  it  is  hereby  declared,  tbat  the  consent  her^y  or 
intended  to  be  hereby  given  is  confined  to  the  conveyance,  aasnrance 
and  disposition  lastly  hereinbefore  referred  to,  and  shall  not  extend, 
nor  be  deemed  or  constrned  to  extend,  to  any  other  conveyance,  a»- 
sarance  or  disposition  made  or  executed,  or  to  be  made  or  executed, 
by  the  said  D.  Jones,  of  and  oonoeminff  the  said  hereditMBeatSy  or  any 
part  thereof,  nor  prejudice  or  afiect  £e  estate  for  life  of  the  said  J. 
Jones,  or  any  power,  privilege  or  exemption  (except  the  power  of 
consenting  as  protector)  annexed  or  incident  to  such  estate.  In 
WITNESS,  &c.  (/ ). 


(/)  This  deed  must  be  inrolled  in  Chancery  at  or  before  the  time  of  the 
inrolment  of  the  deed  of  disposition  by  the  tenant  in  taiL  (See  tnte, 
p.  360,  8.  46.) 


Admiuion  of 
tenant  for  life, 


ment  to  oootent. 


No.  VIII. 

Consent  of  the  Protector  of  a  Settlement  of  Copyholds  to  an  abuh 
lute  Disposition  by  a  Tenant  in  Tail  in  Remainder,  {See  ante^  s.  51, 
p.  871.) 

To  ALL  TO  WHOM  THB8B  PREBBNTS  SHALL  COMB,  A.  B.  of  &e.  e^. 

Ciwuionofontaii.  [the  protector'],  sends  greeting:  Wherbab  under  and  by  Tirtoe  of 

the  last  will  and  testament  of  [/^s^o^or]  bearing  date  the day 

of  ,    18 — ,   the  said  A.  B.  is  tenant  for  life  of  the  copyhold 

messuages,  lands  and  hereditaments  hereinafter  mentioned,  with  re- 
mainder to  €.  D.  and  the  heirs  of  his  body,  with  divers  remaiDdefs 
over ;  And  whebeas,  at  a  court  held  in  and  fi>r  the  manor  of  Ihk 

in  the  county  of ,  on  the day  of ,  the  said  A.  B.  was 

admitted  tenant  under  and  by  virtue  of  the  will  of  the  said  Itesimier] 
to  divers  messuages,  lands,  tenements  and  hereditaraenta  holden  of 
the  said  manor  by  copy  of  court  roll.  To  hold  the  same  to  the  said 
A.  B.  and  his  assigns  during  the  term  of  bis  natural  life,  aeeordiag  to 

Protector't  agree-  the  form  and  etfect  of  the  will  of  the  said  [testator] ;  Aki>  wherbas 
the  eaid  [tenant  in  tail  in  remainder]  is  desirous  of  acquiring  an  abso- 
lute estate  of  inh^tance  in  fee  simple  in  remainder,  according  lo  the 
custom  of  the  manor  of  Dale  aforesaid,  expectant  and  to  take  ei^ 
in  possession  on  the  decease  of  the  sa^  A.  B.  of  and  in  the  said 
copyhold  hereditaments  and  premises,  and  hath  applied  to  and  re- 
quested the  said  A.  B.,  as  the  protector  of  the  setUemeut  nwde  bv 
the  said  recited  will,  to  consent  to  an  absolute  disposition  of  mdi 
remainder  by  the  said  \Jenant  in  tail  in  ranainder]  in  annpliaace 
with  the  directions  for  that  purpose  riven  by  an  act  of  parliament 
passed  in  the  session  of  parliament  heQ  in  the  third  and  fi»urtk  yeaa 
of  the  reign  of  his  late  majesty  King  William  the  Fourth,  intitaled 
'^  An  Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for  the  Soh- 
stitution  of  more  simple  Modes  of  Assurance  ;*'  and  the  said  A.  B.  has 
agreed  to  give  such  consent  in  manner  hereinafter  expressed:  Now 
THESE  PRESENTS  WITNESS,  tbat  the  Said  A.  B.  as  such  protector  as 
aforesaid,  and  in  compliance  with  the  directions  for  tliat  purpose  ooa- 

tion  byiwnaindww  ^^^^  j^  ^^^  ^^  ^^^  ^f  parliament,  doth  by  these  presents  give  and 
grant  his  absolute  and  unqualified  consent  and  approbation  to  any  dis- 
position or  surrender,  dispositions  or  sarrenders,  which  shaU  be  made 
and  passed  by  the  said  [tenant  in  tail  in  remaintler]  either  oa  the  day 
of  the  date  and  execution  of  these  presents,  or  at  any  time  thereafter, 
according  to  the  custom  of  the  said  manor,  of  and  concerning  all  or 


TxtTATVM. 

Protector  coD' 
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any  part  or  parts  of  tlie  messuaffes,  lands,  tenements  and  hereditaments, 
to  wmcli  the  said  A.  B.  was  admitted  tenant  as  aforesaid  (snbject  and 
without  prejudice  to  the  estate  for  life  of  the  said  A.  B.  therein)  to 
and  for  such  uses,  trusts,  intents  and  purposes,  as  in  and  by  any  such 
disposition  or  surrender,  or  dispositions  or  surrenders,  shall  be  ex- 
pressed, declared  and  contained  of  and  concerning  the  same.    In 

WITNB8S,  &C. 


Mbmorandum  to  be  indorsed  on  last  Deed, 

I,  E.  F.,  steward  of  the  within-mentioned  manor  of  Dale,  do 
hereby  acknowledge  that  the  within- written  deed  poll,  under  the 
band  and  seal  of  the  within-named  A.  B.  was  produced  to  me  on 

the day  of before  any  surrender  in  pursuance  thereof  was 

made  by  the  within-named  [tenant  in  tail].    Witness  my  hand  this 
day  of ,  18—.  {Signature  ofE.  -P.] 


FuRTHSB  Mexorandum  to  he  indorsed  on  hut  Deed. 

I,  the  above-named  £.  F.,  do  hereby  testify  that  the  within-written 
deed  poll,  and  the  above  memorandum  indorsed  thereon,  have  been 
duly  entered   on  the  court  rolls  of  the  within-mentioned  manor. 

Witness  my  hand  this day  of ,  18—. 

{Signature  ofE,  F.]  (g). 

(g)  Sec  onte,  p.  37l»  8.  51,  requiring  the  above  memorandums  to  be 
indorsed  on  the  deed  of  consent.  * 


No.  IX. 

Surrender  out  cf  Court  hy  a  Tenant  in  Tail  in  Renuunder,  in  order 
to  acquire  a  Base  Fee. 

Manor  of  Dale,  \  Be  it  remembered,  that  on  the day  of 

IN  THE  > ,  in  the  year  of  our  Lord  18—,  A.  B.  of 

County  op .  S  &c.  came  before  me,  ,  deputy  steward  of 

the  said  manor  and  courts  thereof,  and  in  order  as  well  to  defeat 
the  estate  tail  of  the  said  A.  B.  in  the  messuages,  lands  and  here- 
ditaments hereinafter  mentioned,  as  to  acquire  a  base  fee  therein  in 
remainder,  immediately  expectant  upon  the  decease  of  [the  tenant/or 
Ufe]  he  the  said  A.  B.,  under  and  by  virtue  and  in  pursuance  of  the 
powers  and  provisions  for  that  purpose  given  by  and  contained  in  an 
act  of  parliament  made  and  passed  in  the  session  of  parliament  held  in 
the  third  and  fourth  years  of  the  reign  of  his  late  Majesty  Kin? 
William  the  Fourth,  intituled  ''An  Act  for  the  Abolition  of  Fines  and 
Recoveries,  and  for  the  Substitution  of  more  simple  Modes  of  As- 
surance," did  out  of  court,  according  to  the  custom  of  the  said  manor, 
surrender  put  of  his  hands  into  the  hands  of  the  lord  of  the  said  manor, 
by  the  bands  of  me  the  said  deputy  steward,  by  the  rod,  in  the  presence 

and  testimony  of a  credible  person  attestinff  the  same,  All  and 

every  the  messuages,  lands,  tenements  and  hereditaments  whatsoever 
of  him  the  said  A.  B.  holden  of  the  said  manor  by  copy  of  court  roll, 
with  their  and  every  of  their  rights,  members,  privileges  and  appur- 
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tenancesy  And  the  reTereion  and  reversions,  remainder  and  remaiDders 
thereof;  And  also  all  the  estate,  right,  title,  interest,  use,  trust,  in- 
heritance, property,  claim  and  demand  whatsoever,  legal  and  equitable, 
of  him  the  said  A.  B.  of,  in,  to  or  out  of  the  same  premises,  every  or 
Hny  part  thereof,  with  the  appurtenances.  To  the  use  of  the  said  A.  B. 
his  heirs  and  assigns  for  ever,  in  remainder  immediately  expectant  apoa 
the  decease  of  the  said  [tenarUfor  life]  and  according  to  the  custom 
of  the  said  manor.  [Signature  of  A,  B,] 

Taken  and  accepted  the day  of 

18 — ,  by  me,  [Signature  of  Deputy  Steward,] 

Deputy  Steward  of  the  said  Manor. 
In  the  presence  of  ISignature  qfWiinesg.'] 


No.X. 

Surrender  out  of  Court  by  a  Tenant  in  Tail  in  Remainder  vriik  the 
Coment  of  the  Protector  of  the  Settlemeniyfor  the  Purpose  of  ac- 
quiring an  Estate  in  Fee  in  Remainder, 

Manor  of  Dale,  \  Whereas  [recitals  of  deed  or  will  under  icAicI 
IN  THE  >  A.  B.  is  tenant  for  life,  with  remainder  to  C.  D. 

County  op .  )  in  tail  with  divers  remainders  over — qfadmissisM 

of  A,  B.  and  of  protector^  s  agreement  to  consent,  ante,  p.  738.]  Now 

therefore  BE  IT  REXEMBERED.  that  on  the day  of ,  in 

the  year  of  our  Lord  18—,  the  said  C.  D.  came  before  me ,  steward 

of  the  said  manor  and  courts  thereof,  and  in  order  as  well  to  defeat  the 
estate  tail  of  the  said  C.  D.  in  the  messuages,  lands  and  hereditaments 
hereinafter  mentioned,  and  all  remainders,  reversions^  estates,  rishta, 
interests  and  powers  to  take  effect  after  the  determination  or  in  defeas- 
ance of  such  estate  tail,  as  to  acquire  an  estate  of  inheritance  thereta 
immediately  expectant  upon  the  decease  of  the  said  A.  B.,  be  the  said 
C.  D.,  under  and  by  virtue  and  in  pursuance  of  the  powers  and  pro- 
visions for  that  purpose  given  by  and  contained  in  the  said  act  of  par- 
liament, did  out  of  court,  according  to  the  custom  of  the  said  maoor, 
and  with  the  consent  of  the  said  A.  B.  previously  given  to  me,  as  ap- 
pears by  the  memorandum  hereunder  written,  in  compliance  with  the 
direction  for  that  purpose  contained  in  the  said  act  of  Parliament,  sur- 
render out  of  the  hands  of  the  said  C.  D.  into  the  hands  of  the  lord  of 
the  said  manor,  by  the  hands  of  me  the  said  steward,  by  the  rod,  in  the 

presence  and  testimony  of ,  a  credible  person  attesting  the  same. 

All  and  every  the  messuages,  lands,  tenements  and  hereditaments  what- 
soever of  him  the  said  C.  D.  holden  of  the  said  manor  by  copy  of  court 
roll,  with  their  and  every  of  their  rights,  members,  privileges  and  ap- 
purtenances. And  the  reversion  and  reversions,  remainder  and  re- 
mainderd  thereof.  And  also  all  the  estate,  right,  title,  interest,  use, 
trust,  inheritance,  property,  claim  and  demand  whatsoever,  legal  and 
equitable,  of  him  the  said  C.  D.,  of,  in,  to  or  out  of  the  same  premises, 
every  or  any  part  thereof,  with  the  appurtenances.  To  the  use  of  the 
said  C.  D.  bis  heirs  and  assigns  for  ever,  in  remainder  immediately  ex- 
pectant, and  to  take  effect  in  possession  on  the  decease  of  the  said  A.  B. 
according  to  the  custom  of  the  said  manor. 

C.  D.  [Signature  of  Tenant  in  Tail] 

Taken  and  accepted  the day  of , 

18 — ,  by  me  [Signature  of  Steward,] 

Steward  of  the  said  Manor. 
In  the  presence  of  [Signature  of  Witness,] 
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Memorandum  qf  Protector* s  Consent, 

Memorandam,  that  previously  to  the  making  and  passing  of  the 
above-written  surrender  by  the  above-named  {tenant  in  tei/],  the 
above-named  A.  B.,  as  the  protector  of  the  (Settlement  made  by  the 
above-recited  will  of  the  said ,  had  given  his  consent  to  the  above- 
named  [person  taking  the  surrender]  to  the  disposition  intended  to  be 
effected  by  the  said  [tenant  in  tail]  by  the  above-written  surrender. 

A.  B.  [Protector's  signature,] 

[Steuford's  signtUure,] 


No.  XI. 

SuRRSNDBB  out  oj  Court  by  a  Married  Women,  Tenant  in  Tail, 
and  her  Husband,  to  the  Use  of' a  Purchaser, 

Manor  of  Dale,  ^  Whereas  [the  testator]  being  at  the  time  of  the  Recital  of  win 
IN  THE  J  execution  or  his  will  hereinafter  recited,  and  also  ««»ting  entaiu 

County  op .  j  at  his  decease,  seised  of  an  estate  of  inheritance, 

according  to  the  custom  of  the  said  manor,  of  and  in  the  copvhold 
hereditaments  hereinafter  mentioned,  duly  made,  signed  and  published 

his  last  will  and  testament  in  writing,  bearing  date  the day  of 

18 — ,  and  thereby  gave  and  devised  all  and  every  the  messuages, 

lands,  tenements  and  hereditaments  of  him  the  said  [testator]  situate, 

lying  and  being  in  the  parish  of in  the  county  of ,  and  in  any 

town,  pansh  or  place  thereto  next  or  near  adjoining,  unto  Mary  Jones, 
spinster,  and  the  heirs  of  her  body  lawfully  issuing,  and  in  default  of 
such  issue  the  said  [testator]  gave  and  devised  the  same  hereditaments 
as  therein  mentioned ;  And  whereas  the  said  [testator]  departed  this 

life  on  or  about  the day  of 18 — ,  without  havmg  altered  or 

revoked  his  said  will ;  And  whereas  at  a  court  held  in  aud  for  the  Admiiiion  of  do- 
said  manor  on  the day  of 18 — ,  the  said  Mary  Jones  was  ^^**««« 

admitted  tenant  under  and  by  virtue  of  the  will  of  the  said  [testator] 
to  the  copyhold  hereditaments  and  premises  so  devised  to  her  as  afore- 
said ;  To  hold  to  her  the  said  Mary  Jones  and  the  heirs  of  her  body, 
according  to  the  form  and  effect  of  the  said  recited  will,  at  the  will  of 
the  lord  and  according  to  the  custom  of  the  said  manor ;  And  whereas 

the  said  Mary  Jones,  on  the day  of 18 — ,  intermarried  with 

and  is  now  the  wife  of  A.  B.  of  &c.  esq.,  [recite  contract  of  sale] ; 

Now  THEREFORE  BE  IT  REMEMBERED,  that  OU  the day  of 

in  the  year  of  our  Lord  18 — ,  the  said  A.  B.  and  Mary  his  wife,  copy- 
hold tenants,  or  one  of  them,  a  copyhold  tenant  of  the  said  manor,  came 

before  me steward  of  the  said  manor  and  the  courts  thereof,  and 

in  order  to  defeat  the  estate  tail  of  the  said  [married  woman]  in  the 
said  hereditaments,  and  all  remainders,  reversions,  estates,  ricrhts, 
interests  and  powers,  to  take  effect  after  the  determination  or  in  defeas- 
ance of  such  estate  tail,  (and  in  consideration  of  the  sum  of  £ of 

lawful  money  of  Great  Britain  to  the  said  A.  B.  and  Mary  his  wife  in 
hand  well  and  truly  paid  by  [name  and  description  of  purchaser]  in 
full  for  the  absolute  purchase  of  the  said  hereditaments  and  of  the  in- 
heritance of  the  same  in  possession,  according  to  the  custom  of  the  said 
manor,)  they  the  said  A.  B.  and  Mary  his  wife,  under  and  by  virtue 
and  in  pursuance  of  the  powers  and  provisions  for  that  purpose  given 
by  and  contained  in  an  act  of  parliament  made  and  passed  in  the  session 
of  parliament  held  in  the  third  and  fourth  years  of  the  reien  of  his  late 
majesty  king  William  the  Fourth^  intituled  "  An  Act  for  toe  Abolition 
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of  Fines  and  HecoverieSy  and  for  the  Sabetitntion  of  more  simple  Mod« 
of  Assurance,"  (the  said  [married  tooman]  being  first  solely  ted 
tecretiy  examined,  apart  from  her  said  husband,  touching  her  conseot 
to  pass  this  surrender,  and  freely  and  voluntarily  consenting  thereto,) 
did  out  of  court,  acceding  to  the  custom  of  the  said  manor,  surreader 
out  of  their  and  each  of  their  hands  into  the  hands  of  the  lord  of  the 
said  manor,  by  the  hands  of  me  the  said  steward,  bj  the  rod,  in  the 

presence  and  testimony  of ,  a  credible  person  attesting  the  aaaie, 

All  and  every  the  messuages^  lands,  tenements  and  hereditaments  what- 
soever of  them  the  said  A.  B.  and  Mary  his  wife,  and  each  of  them, 
holden  of  the  said  manor  by  copy  of  court  roll,  with  their  and  every  of 
their  rights,  members,  privileges  and  appurtenances ;  And  the  revernon 
and  reversions,  remainder  and  remainders,  yearly  and  other  rents, 
issues  and  profits  thereof;  And  also  all  the  estate,  right,  title,  interest, 
use,  trust,  property,  claim  and  demand  whatever,  le^  and  equitable, 
of  them  tiie  said  A.  B.  and  Mary  his  wife,  and  each  of  them,  of,  in,  to 
or  out  of  the  same  premises,  every  or  any  part  thereof,  with  the  appur- 
tenances ;  To  the  only  use  and  behoof  of  the  said  Ipurchaser],  bis 
heirs  and  assigns  fur  erer,  absolutely,  and  without  any  manner  of  coa- 
dition  whatsoever.  [Siffnaiures  of  Husband  and  WifeJ] 

Taken  and  accepted  the day  of ,  18  —  ^^the  said  [nuirriei 

tooman]  being  first  solely  and  secretly  examined,  apart  from  her  said 
husband,  touching  her  consent  to  pass  this  surrender,  and  fireely  and 
voluntarily  consenting  thereto)  by  me, 

[Signature  of  Steward]^ 

Steward  of  the  said  manor. 
In  the  presence  of  [Signature  of  Witness,] 


PatUm. 


Recital  of  coTe- 
Dant  to  surrender 
copyholdi  to  uses 
of  a  tettlement. 


Thatnoturrender 
was  made  in  pur- 
suance of  the 
covenant. 


No.  XIL 

Release  by  two  Equitable  Tenants  in  Common  m  Tail  qfCopyhdh, 
which  had  been  previousfy  surrendered  by  an  Heir  at  Law  to  a 
Pttrchasery  and  Uovenantsfor  Title  (h). 

This  Indenture,  made  the day  of ,  a.d.  IS—,  betwem 

John  Fox,  of  A:c.,  eldest  son  and  heir  at  law  of  W.  Fox,  kte  of  kt^ 
gent,  deceased,  by  Mary  his  late  wife,  before  Mary  May,  spinster, 
also  deceased,  of  the  first  part ;  Edward  Fox,  of  &£.,  the  only  other 
child  of  the  sakl  W.  Fox,  by  the  said  Mary  his  wife,  of  the  second 
part,  and  [purchaser]  of  the  third  part :  Wherbas  [recite/  cfsettk- 
memtf.  whereby  freehold  estates  were  limited  to  W.  Fox  for  life,  wiA 
remainder  to  fus  children  by  Mary  his  wife,  as  tenants  in  common  ai 
tail]  And  the  said  [settlor]  did,  by  tlie  said  indenture  now  in  recital, 
covenant  to  surrender  all  and  singular  the  copyhold  messuages,  hads, 
tenements  and  hereditaments  of  him  the  said  [settlor],  holden  of  the 

manor  of  Dale,  in  the  county  of ;  To  the  uses  thereinbefore  dedared 

concerning  the  freehold  hereditaments  thereby  granted  and  released,  or 
as  near  thereto  as  the  tenure  of  the  same  copyoold  hereditaments  wcwld 
permit :  And  whereas  no  surrender  of  the  said  copyhold  heredita- 
ments has  ever  been  made  in  pursuance  of  the  said  recited  eovenaat, 
although  the  same  hereditaments  thereby  became  subject  in  equity  to 


(h)  This  precedent  is  framed  with  reference  to  the  statutes  S  &  4  Will. 4, 
c.  74,  8.  53f  ante,  p.  372,  and  4  &  5  Vict.  c.  21,  s.  3,  antt,  p.  616,  See  9 
Jarm.  Conv.  490,  note. 
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the  uses  declared  by  the  said  recited  indenture  of  settlement:  And  Death  of  settlor. 
WHERBAS  the  said  fWw^l  departed  this  life  on  the  6th  day  of  May, 
1850,  leaTing  tlie  said  J.  Fox  and  E.  Fox  the  only  children  of  the 
marriasre  between  the  said  W.  Fox  and  Mary  his  wife,  and  thereupon 
the  said  J.  Fox  and  £.  Fox  became  entitled  under  and  by  yirtue  of 
the  limitations  contained  in  the  said  recited  indenture  of  release  to  all 
the  freehold  and  copyhold  hereditaments  thereby  granted  and  released, 
and  covenanted  to  be  surrendered  as  aforesaid,  as  tenants  in  common 
in  tail :  And  whbrbas  at  a  court  held  in  and  for  the  said  manor  of  Admiision  of  heir 
Dale,  on  the  1st  day  of  November,  1862,  the  said  J.  Fox  was  admitted  ^  «>PJ»»oid«, 
tenant,  as  the  eldest  son  and  heir,  according  to  the  custom  of  the  said 
manor  of  the  said  \9ettlor\  to  all  and  singular  the  copyhold  heredita- 
ments hereinafter  aescribed,  To  hold  the  same  to  him  the  said  J.  Fox, 
his  heirs  and  assigns  for  ever,  at  the  will  of  the  lord  of  the  said  manor, 
according  to  the  custom  of  the  said  manor,  by  and  under  the  rente, 
suits  and  services  therefore  due  and  of  right  accustomed  to  be  paid 
and  p^ormed:  And  whbrbas  the  said  [purchaser]  has  contracted  Contract  for  pur- 
and  agreed  with  the  said  J.  Fox  and  E.  Fox  for  the  absolute  purchase  ^^**^' 
of  the  messuage  or  tenement  and  inclosures  of  land  hereinafter  de- 
scribed, and  the  inheritance  thereof  in  possession,  according  to  the 
custom  of  the  manor  of  Dale  afbresaid,  free  from  all  incumbrances, 
at  or  for  the  price  or  sum  of  600?.  :  And  whereas,  in  pursuance  of  Surrender  by  heir 
the  said  recited  contract,  at  a  court  held  in  and  for  the  manor  of  Dale  *®  pw'cn*"?^- 
aforesaid,  on  the  day  of  the  date,  but  before  the  sealing  and  delivery 
of  these  presents,  the  said  J.  Fox  did  surrender  into  the  hands  of  tlie 
lord  of  the  said  manor,  according  to  the  custom  thereof.  All  that, 
&c.  \parceU\  To  the  use  of  the  said  \fmrehaser']^  his  heirs  and  assigns 
for  ever,  according  to  the  custom  of  the  said  manor ;  and  the  said 
[purchaser^  was  thereupon  admitted  tenant  to  the  said  messuage  or 
tenement  and  inclosures  of  land  hereinbefore  described,  and  so  surren- 
dered to  his  use  as  aforesaid.  To  hold  the  same  unto  the  said  [/>t<r- 
chaser']^  his  heirs  and  assigns  for  ever,  according  to  the  custom  of  the 
said  manor,  by  the  rente  and  services  therefore  due  and  of  right  accus- 
tomed to  be  paid  and  performed :  And  whbrbas  it  hath  bwn  agreed  ^^^J?"^*  *®  **^ 
that  the  said  J.  Fox  and  £.  Fox  should  execute  such  release  and  con-  1!!^^  oorenanu.^^' 
veyance  as  are  hereinafter  contained,  for  the  purpose  of  barring  all 
equitable  estates  or  intereste  in  tail,  and  all  remainders  and  reversions 
thereupon  expectant  or  depending,  now  subsisting  or  capable  of  taking 
effect  in  the  said  copyhold  hereditamente  so  surrendered  to  the  use  of 
the  said  \pur€haser'\  as  aforesaid,  under  or  by  virtue  of  the  covenant 
coatainecT in  the  said  recited  indenture  of  settlement,  and  that  the  said 
J.  Fox  and  £.  Fox  should  enter  into  such  covenante  as  are  hereinafter 
contained:    Now  this  Indenture  witnessbth,  that  in  further  TBitATtm. 
pursuance  and  performance  of  the  said  recited  contract,  and  in  consi-  ^'••fj  ^^  **° 
deration  of  the  sum  of  3001.  (part  of  the  said  nurchase-money  of  600/.^  n^       ^°* 
of  lawful  money  of  Great  Britain,  to  the  said  J.  Fox  paid  by  the  said 
[purchaser']  at  or  before  the  sealing  and  delivery  of  these  presento,  and 
aJso  in  consideration  of  the  sum  ofHSOO^.  of  like  lawful  money  (residue 
of  tl^  said  purchase-money  of  600/.)  to  the  said  E.  Fox  paid  by  the  said 
[purchaser]  at  the  same  time,  the  several  receipte  of  which  said  sums 
of  800^  and  800^  (making  together  the  said  sum  of  600/.)  in  fuU,  for 
the  absolute  purchase  of  the  said  messuage  or  tenement,  and  inclosures 
of  land  hereinbefore  described,  and  the  inheritance  thereof,  according 
to  the  custom  of  the  said  manor,  the  said  J.  Fox  and  £.  For,  & 
hereby  respectively  acknowledge,  and  of  and  from  the  same  sums  of 
800/.  and  800/.,  and  every  part  thereof  respectively,  do  and  each  of 
them  doth  hereby  acquit^  release  and  discharge  the  said  [purchaser], 
his  heirs,  executors,  adrnmistrators  and  assigns  lor  ever )  and  for  the 
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purpone  of  defeating  and  destroying  the  equitable  or  other  estates  tail 
of  the  said  J.  Fox  and  E.  Fox,  of  and  in  the  messuage  or  tenement 
and  inclosures  of  land  hereinbefore  described,  and  intended  to  be  hereby 
granted  and  released,  and  all  remainders,  reversions,  estates,  rights^ 
interests  and  powers  to  take  effect  after  the  determination  or  in  defeas* 
ance  of  such  estates  tail ;  and  in  order  to  limit  and  assure  the  inherit- 
ance in  the  same  hereditaments,  according  to  the  custom  of  the  said 
manor,  unto  and  to  the  use  of  the  said  [purchaser'],  his  heirs  and 
assigns,  they  the  said  J.  Fox  and  £.  Fox  do  and  each  of  them  doth  by 
these  presents,  made  in  pursuance  of  an  act  passed  in  the  session  of 
parliament  held  in  the  fourth  and  lifth  years  of  the  reign  of  her  majesty 
Queen  Victoria,  intituled  **  An  Act  for  rendering  a  Rdease  as  effectoal 
for  the  Conveyance  of  Freehold  Estates  as  a  LcAse  and  Release  by  the 
same  Parties,''  grant,  dispose  of,  release  and  confirm  unto  the  said 
\ purchaser'],  his  neirs  and  assigns,  the  messuaffeor  tenement  and  inclo- 
sures of  land  hereinbefore  described,  and  to  which  the  said  [purchaser] 
hath  been  so  admitted  tenant  as  aforesaid,  together  with  all  and  ereiy 
the  rights,  members  and  appurtenances  thereto  belonging  or  appertain- 
ing, or  therewith  used  and  enjoyed  ;  And  the  reversion  and  rever- 
sions, remainder  and  remainders,  yearly  and  other  rents,  iesoes  and 
profits  thereof;  And  all  the  estate,  n^ht,  title,  interest,  property, 
claim  and  demand  whatsoever  at  Inw  or  m  equity  of  them  the  said  J, 
Fox  and  £.  Fox,  and  of  each  of  them,  in,  to  and  out  of  the  same 
hereditaments  and  premises,  and  every  part  thereof.  To  hatb  and  to 
HOLD  the  said  messuage  or  tenement,  inclosnres  of  land,  and  all  and 
singular  other  the  hereditaments  and  premises  hereby  granted  and  re- 
leaMd,  or  expressed  and  intended  so  to  be,  and  every  part  thereof,  with 
the  appurtenances,  unto  and  to  the  use  of  the  said  [purchaser],  his 
heirs  and  assiens  for  ever,  subiect  nevertheless  to  the  rents,  suits  and 
services  therefore  due  and  of  right  accustomed  to  be  paid,  rendered 
and  nerfbrmed ;  And  each  of  them  the  said  J.  Fox  and  E.  Fox,  so  hr 
as  relates  to  his  undivided  moiety,  or  equal  half  part  or  share  of  and 
in  the  messuage  or  tenement  and  inclosures  of  land  hereby  granted 
and  released,  or  expressed  and  intended  so  to  be,  and  the  nzht  to 
assure,  quiet  enjoyment,  freedom  from  incumbrances,  and  Airtber 
assurance  thereof  respectively,  doth  hereby  for  himself  respectively, 
his  respective  heirs,  executors  and  administrators,  covenant  and  agree 
with  the  said  [purchaser],  his  heirs  and  assigns,  in  manner  following 
(that  is  to  say),  that  notwithstanding  any  act,  matter  or  thing  what- 
soever, at  any  time  heretofore  made,  dune,  committed  or  knowingly 
sufiered  to  the  contrary,  b^  them  the  said  J.  Fox  and  E.  Fox,  or 
either  of  them,  or  by  the  said  [settlor],  they  the  said  J.  Fox  and  £. 
Fox,  or  one  of  them,  at  the  time  of  passbg  the  said  recited  surrender 
to  the  use  of  the  said  [purchaser],  his  heirs  and  assigns  as  afore^id, 
and  of  the  execution  of  these  presents,  have  or  hath  or  nad  good  right, 
full  power,  and  lawful  and  absolute  authority  to  surrender  or  other- 
wise assure  the  said  messuage  or  tenement,  inclosures  of  land  and 
hereditaments  hereinbefore  described,  with  their  appurtenances,  to  the 
use  of  the  said  [purchaser],  his  heirs  and  assigns  tor  ever,  in  manner 
aforesaid,  and  according  to  the  true  intent  and  meaning  of  the  same 
Qnltt  eiO«jiii«nt.  surrender,  and  of  these  presents:  And  also,  that  it  shall  be  lawful 
for  the  said  [purchaser],  his  heirs  and  assigns,  from  time  to  time,  and 
at  all  times  oereafter,  peaceably  and  quietly  to  enter  into  and  upon, 
and  to  have,  bold,  use,  occupy,  possess  and  enjoy  the  said  messuage 
or  tenement,  inclosures  of  land,  and  hereditaments  hereinbefore  (k- 
scribed  and  expressed  to  be  hereby  granted  and  releas«i,  and  every 
part  thereof,  with  the  appurtenances,  and  to  receive  and  take  the  rents 
and  profits  thereof,  to  and  for  his  and  their  own  use  and  benefit  abso- 
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Intely,  and  withont  any  let,  suit,  trouble,  denial,  eviction,  claim  or 
demand  whatsoever  of  the  said  J.  Fox  and  £.  Fox,  or  either  of  tliern, 
their  or  either  of  their  heirs  or  issue,  or  any  other  person  or  persons 
whomsoever  lawfully  or  equitably  claiming  or  to  claim  any  estate, 
right,  title  or  interest,  by,  from,  through,  under  or  in  trust  for  them 
or  any  of  them,  or  the  said  [settlor]  deceased:  And  that  free  and  Free  from  inenm- 
clear,  and  freely,  clearly  and  absolutely  acquitted,  released  and  for  *>'"><»■• 
ever  dischar^,  or  otherwise  by  the  said  J.  Fox  and  E.  Fox,  or  one 
of  them,  their  or  one  of  their  heirs,  executors  and  administrators,  well 
and  effectually  saved,  defended,  kept  harmless  and  indemniHed  from 
and  against  all  former  and  other  gifts,  grants,  bargains,  sales,  mort- 
gages, freebench  and  right  and  title  of  freebench,  wills,  debt^,  legacies, 
forfeitures,  estates,  titles,  charges  and  incumbrances  whatsoever,  either 
already  or  hereafter  to  be  made,  done,  committed,  executed  or 
knowinffly  suffered  by  the  said  J.  Fox  and  E.  Fox,  or  either  of 
them,  their  or  either  of  their  heirs  or  issne,  or  any  person  or  per- 
sons claiming  or  to  claim  under  them  or  any  of  them,  or  the  said 
[settlor]  deceased,  (the  rents  and  services  due  and  of  ri^ht  accustomed 
to  be  paid  and  performed  in  respect  of  the  said  premises  always  ex- 
cepted:) And  morbovbr,  that  they  the  said  J.  Fox  and  E.  Fox  For  ftirther  ai- 
respectively,  and  their  respective  heirs  and  issue,  and  every  person  •**"**<'•• 
haviue  or  claiming,  or  who  shall  or  may  at  any  time  or  times  here- 
after have  or  claim,  any  estate,  right,  title  or  interest  at  law  or  in 
equity,  in,  to  or  out  of  the  said  messuage  or  tenement,  inclosures  of 
land  and  hereditaments  hereinbefore  described  and  expressed  to  be 
hereby  granted  and  released,  or  any  part  thereof,  by,  from,  through 
or  under  tbero  or  any  of  them,  or  the  said  [settlor]  deceased,  shall  and 
will  from  time  to  time,  and  at  all  times  hereafter,  at  the  request,  costs 
and  charges  of  the  said  [purchaser],  his  heir  or  assigns,  make,  do  and 
Execute,  or  cause  to  be  made,  done  and  executed,  all  such  further  and 
other  lawful  and  reasonable  acts,  deeds,  surrenders  and  assurances 
whatsoever,  for  the  better  and  more  effectually  or  satis&ctorily  grant- 
ing, releasing,  surrendering  and  assuring  the  same  hereditaments  and 
premises,  and  every  part  thereof,  with  the  appurtenances.  To  the  use 
of  the  said  [purcfuiser],  his  heirs  and  assigns  for  ever,  according  to 
the  custom  of  the  manor  of  Dale  aforesaid,  subject  to  the  rents  and 
services  therefore  due  and  of  right  accustomed  to  be  paid  and  per- 
formed, as  by  the  said  [purchaser],  his  heirs  or  assigns,  or  his  or  their 
counsel  in  the  law,  shall  be  reasonably  devised  or  advised  and  required. 
In  witness,  &c.  (i) 


Memobandum  to  be  indorsed  on  last  Deed, 

I  A.  B.  of  &c.,  gentleman,  steward  of  the  within-mentioned  manor 
of  Dale,  do  hereby  testify  that  the  within-written  indenture  has  been 
duly  entered  on  the  court  rolls  of  the  said  manor.     Witness  my  hand 

this day  of ,  18 — . 

[Tlie  signature  of  A.  JB.] 


(i)  This  deed  must  be  entered  on  the  court  rolls  of  the  manor,  which 
should  be  done  without  delay.    See  end  of  s.  63,  ante,  p.  373. 
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Appendix. 


Appointment  of 
protaotor  by  wt- 
tlon. 


No.  XI 11. 

Appointm EHT  of  ProtectoT  tmder  the  Stat.  S  Sr  4  WUL  4,  c.  74,  mid 
Power  to  mippfy  Vacanciei  m  the  Offite.  (In  tkh  case  the  tettk" 
ment  was  to  two  tenants  for  life  in  suetesskmy  with  remamders  is 
strict  settlement,) 

And  'whbrbas  under  the  provisions  of  an  act  of  parliament  paseed 
in  the  session  held  in  the  tlurd  and  fourth  years  of  the  reign  of  bis 
late  majesty  King  William  the  Foorth,  intituled  ''  An  Act  for  the 
Abolition  of  Fines  and  Recoveries,  and  for  the  Substitution  of  nore 
simple  Modes  of  Assurance,"  the  said  W.  Evans  and  £.  Evans  woald, 
in  clefault  of  any  appointment  to  the  contrary,  be  respectively  the  pro- 
tectors of  the  settlement  intended  to  be  hereby  made :  Akd  whsbaas 
the  said  W.  Evans  and  £.  Evans  have  agreed  to  appoint  the  said 
A.,  B.  and  C.  to  be  protectors  of  the  settlement  intended  to  be  hereby 
made  in  the  place  and  stead  of  the  said  W.  Evans  and  £.  Evans  re- 
spectively, in  manner  hereinafter  mentioned :  Now  this  Indkmtubi 
LASTLY  WITNB86BTH,  that  in  porsuauce  and  under  and  by  virtue  of 
the  power  for  that  purpose  contained  in  the  act  of  parliament  lastly 
hereinbefore  referred  to(j),  they  the  said  W.  Evans  and  £.  Etsbs 
do  and  each  of  them  doth  by  these  prasents  nominate  and  sppdnt 
the  said  A.,  B.  and  C.  to  be  protectors  of  the  settlement  intended  to 
be  hereby  made  in  lieu  and  in  the  place  of  the  said  W.  Evans  and  R 
Evans,  and  the  survivor  of  them,  for  and  during  the  natural  lives  of 
the  said  W.  Evans  and  £.  Evans,  and  the  natural  life  of  the  sorvivor 
of  them,  with  all  such  powers,  authorities  and  discretion^  as  in  and  by 
the  said  act  of  parliament  are  given  to  or  vested  in  the  proteelor  of 
Power  to  appoint  Any  settlement:  Provided  always,  and  it  is  hereby  agreed  aad 
new  P^^<^r  in  declared,  and  the  said  W.  Evans  and  E.  Evans  do  hereby  respectively 
reiiinquU^en?of  direct  and  declare,  that  in  case  during  the  lives  of  the  said  W.  Evaas 
the  other  proteo-  and  E.  Evans,  or  the  life  of  the  survivor  of  them,  the  said  A^  B.  aad 
^^-  C,  or  any  or  either  of  them,  or  any  protector  to  be  appointed  as  here- 

inafter is  mentioned,  shall  die,  or  shall  by  deed  relinqoish  his  or  tbdr 
office  of  protector  of  the  settlement  intended  to  be  hereby  made,  ^en 
and  in  such  case,  and  as  often  as  the  same  shall  so  happen,  it  shall  be 
lawful  for  the  surviving  or  other  protector  or  protectors  for  the  time 
being,  or  if  there  shall  be  no  such  protector,  then  for  the  protector 
who  shall  so  relinquish  his  office ;  and  if  there  shall  be  no  such  pro- 
tector, then  for  the  executors  or  administrators  of  the  last  deceased 
protector,  by  any  deed  or  deeds  duly  executed  and  to  be  inroUed 
pursuant  to  the  direction  for  that  purpose  contained  in  the  said  last- 
mentioned  act  of  parliament,  to  appoint  any  one  person  or  number  of 
persons  in  esse,  and  not  bein?  an  alien  or  aliens,  to  be  a  protector  or 
protectors  of  the  settlement  intended  to  be  hereby  made  during  the 
lives  of  the  said  W.  Evans  and  E.  Evans^  and  the  life  of  the  survivor 
of  them,  in  the  place  or  stead  of  any  one  person  or  number  of  penoes 
who  shall  die  or  relinquish  his  or  their  office  of  protector  as  aforesaid; 
and  that  when  and  so  often  as  any  person  or  persons  shall  be  appointed 
protector  or  protectors  as  aforesaid,  such  person  or  persons  shall  be  the 
protector  of  the  settlement  intended  to  be  hereby  made,  in  case  thot 


( j)  See  ante^  s.  32,  p.  355.  The  effect  of  appointing  any  perwn  to  be 
protector  in  the  place  of  the  tenants  for  life,  and  perpetuating  the  protec> 
torship,  will  be,  that  a  tenant  in  tail  under  the  settlement  will  not  be  able* 
during  the  existence  of  the  prior  estates,  to  bar  the  remainders  over  without 
the  consent  of  such  protector. 
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shall  be  no  other  protector  hereby  appointed  or  to  be  appointed  in 
pufBuance  of  this  power ;  but  if  any  other  person  or  persons  hereby 
appointed,  or  to  be  appointed  as  aforesaid,  shall  continue  protector, 
then  joint  protector  Kviih  such  other  person  or  persons:  Protided 
NEYBRTHBLB88,  that  by  virtue  or  means  of  any  appointment  to  be 
made  under  the  power  lastly  hereinbefore  contained,  the  number  of 
persons  composing  the  protector  of  the  settlement  intended  to  be 
nereby  made  shall  not  at  any  one  time  exceed  three.  In  witness, 
&c.(A) 

{k)  This  deed  must  be  inrolled  in  Chancery  within  six  calendar  months 
after  its  execution,    (^ee  antt,  s.  82,  p.  355.) 


No.  XIV. 

Relinquishment  oJ  the  Office  ^Protector  and  AvpovUnunt  of 
another  in  hi*  Place,  wider  the  Power  cantainea  in  the  last 
Form, 

This  Indenture,  made  the  6th  day  of  June,  a.d.  18—,  between  A.,  Recital  of  settle- 
of  &c.  {the  protector  resigning],  of  the  first  part ;  B.,  of  &c.,  and  '^JJiJJ^*"^'"* 
C,  of  &c.  [the  continuing  protectors\  of  the  second  part ;  and  D.,  of  ^ 
&c.  [the  new  protector],  of  the  third  part :  Whereas  by  indentures 
of  lease  and  release,  bearing  date  respectively  the  1st  and  2nd  days  of 
January,  18—  (duly  inrolled  in  her  Majesty's  High  Court  of  Chan- 
cery on  the  8rd  day  of  the  same  month),  the  release  being  made  or 
expressed  to  be  made  between  [parties],  being  the  settlement  made 
previously  to  and  in  consideration  of  the  marriaee  then  intended  to  be 
and  since  dnly  solemnized  between  the  said  £.  Evans  and  J.  Grace, 
divers  manors,  messuages,  lands  and  other  hereditaments  in  the  same 
indenture  particularly  mentioned  and  described,  were  duly  conveyed 
and  assured  [recite  the  limUaiions  shortly  as  far  as  the  estate  for  life 
oj  £.  Evans],  with  divers  remainders  over:  And  by  the  indenture 
now  in  recital  the  said  W.  Evans  and  £.  Evans  did  nominate  and 
appoint  the  said  A.,  B.  and  C.  to  be  protectors  of  the  settlement  in- 
tended to  be  thereby  made,  in  lieu  and  in  the  place  of  the  said  W. 
Evans  and  E.  Evans  [see  ante,  p.  746] :  And  by  the  indenture  now 
in  recital  it  was  agreed  and  declared   [here  recite  the  power,  see  ante, 
p.  746]:  And  whereas  the  said  A.  is  desirous  of  relinquisbine  Desire  of  protec* 
Jiis  office  of  protector  of  the  said  recited  indenture  of  settlement,  and  tor  to  resign, 
the  said  B.  and  C,  by  virtue  of  the  power  in  the  same  indenture  con- 
tained (/),  have  agreed  to  appoint  the  said  D.  to  be  protector,  in  the 
place  of  the  said  A.,  of  the  said  recited  settlement  jointly  with  the 
said  B.  and  C,  and  the  said  D.  has  consented  and  agreed  to  accept 
the  said  office,  as  he  doth  hereby  testify  and  acknowledge.   Now  this  First  Tuta- 
Indenturs  WITNESSETH,  that  he,  the  said  A.,  hath  relinquished,  ^''"• 
given  up  and  resigned,  and  by  these  presents  doth  relinquish,  give  np  Relinquisbment 
and  resign  his  office  of  protector  of  the  said  recited  indenture  of  settle-  **y  ®"®  protector, 
ment,  and  all  powers,  authorities  and  discretion  incident  to  the  office 
of  such  protector  as  aforesaid:  And  this  Indenture  also  wit-  SecokdTbsta- 
NES6ETH,  that  in  pursuance  and  further  performance  of  the  said  *'^*'* 
recited  agreement,  and  by  force  and  virtue  and  in  exercise  and  execn-  Appointment^of 
tion  of  the  power  or  authority  so  given  and  reserved  to  the  said  B.  "*^  P^o  •«  <> . 
and  C.  by  the  said  in  part  recit^  indenture  of  settlement,  and  of 
every  or  any  other  power  or  authority  in  anywise  enabling  tbcm  in 
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thra  behalf,  they,  the  said  B.  and  C,  do  and  each  of  them  doth  b? 
this  present  deed  or  writing  under  their  respective  hands  and  sean 
nominate  and  appoint  the  said  D.  to  be  protector  of  the  said  recited 
indenture  of  settlement  in  the  place  of  the  said  A.  jointly  with  the  said 
B.  and  C,  and  the  survivor  or  them,  during  the  lives  of  the  said  W. 
Evans  and  £.  Evans,  and  the  life  of  the  survivor  of  them,  with  all 
such  powers,  authorities  and  discretion  as  are  incident  to  the  office  of 
such  protector  as  aforesaid,  and  to  the  intent  that  the  said  B.,  C.  and 
D.  shall  and  may,  as  protectors  of  the  said  recited  settlement,  have 
and  exercise  the  same  powers,  authorities  and  discretion,  to  all  intents 
and  purposes  whatsoever,  as  if  the  said  D.  had  been  orij^nally  in  and 
by  the  said  recited  indenture  of  settlement  appointed  protector  as  afore- 
said jointly  with  the  said  B.  and  C.     In  witness,  &c  (m). 


(t)  Off  And  whereas  the  said  A.  departed  this  life  on  the day 

of  now  last  past,  and  the  said  B.  and  C,  by  virtue  of  the  power  coa- 

uined  in  the  said  recited  indenture  of  settlement,  have  agreed,  &c. 

(m)  A  deed  of  this  kind  must  be  inrolled  in  Chancery  within  six  calendar 
months  after  its  execution.    (See  amtt,  s.  32,  p.  S56.) 


No.  XV. 

CoNTBYANCR  hy  two  Tenants  in  Common  in  TaU,  and  hy  another 
Tenant  in  Common  in  TaxL^  and  her  Hu^nd,  for  the  purpose  of 
barring  aU  Estates  Tail,  and  effecting  a  Partition  of  the  Estate  (n). 

putiM.  This  Indenture,  made  the day  of ,  a.d.  18—,  between 

John  Gay,  of  &c.,  esq.,  the  only  son  of  James  Gay,  late  of  &c,  esq., 
deceased,  by  Mary  his  late  wife,  before  Mary  Jones,  spinster,  of  the 
first  part ;  Lucy  Gay,  of  &c.,  spinster,  one  of  the  daughters  of  the 
said  James  Gay  and  Mary  his  wife,  of  the  second  part ;  James  Still, 
of  &c.,  Esq.,  and  Mary  his  wife,  late  Mary  Gay,  spinster,  the  ooly 
other  daughter  of  the  said  James  Gay  and  Mary  his  wife,  of  the  third 
R«eUaioflMM  part;  and  [/rti^eel  of  the  fourth  part:  Whereas  by  indentures  of 
jr*Sl***t^r**'  *^*®®  *"**^  release,  bearing  date  respectively  on  or  about  the  Ist  and 
'  *°  •  2nd  days  of  May,  1838,  the  release  being  made,  or  expressed  to  be 
made,  between  the  said  James  Gay,  of  the  first  part ;  the  said  Mary 
Gay,  the  late  wife  of  the  said  James  Gay,  by  her  then  name  and  d^ 
scription  of  Mary  Jones,  spinster,  of  the  second  part ;  A.  and  B.  of 
the  third  part ;  and  C.  and  D.  of  the  fourth  part ;  (being  the  settle- 
ment made  previously  to  and  in  consideration  of  the  marriage  then  in- 
tended to  be  and  shortly  afterwards  duly  had  and  solemnized  between 
the  said  James  Gay  and  Mary  Jones),  the  messuages,  farms,  lands 
and  hereditaments  hereinafter  described,  and  intended  to  be  hereby 
granted  and  released,  were  duly  conveyed  and  assured,  from  and  after 
the  solemnization  of  the  said  then  intended  marriage,  to  the  use  of  the 
said  James  Gay  and  his  assigns  for  hb  natural  life,  with  remainder  to 
the  use  of  the  said  A.  and  B.  and  their  heirs  during  the  life  of  the  said 
James  Gay,  upon  trust  to  preserve  the  contingent  remainders  therein- 
after limited,  with  remainder  to  the  use  and  intent  that  the  said  Mary 
Jones  and  her  assigns,  in  case  she  should  survive  the  said  James  Gay, 
mighty  immediately  after  his  decease,  receive  for  her  life,  aa  a  jointure 


(fi)  On  the  law  of  partition,  see  6  Jarm.  Conv.  by  Sweet,  586—612. 
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aod  in  bar  of  dower,  tbe  yearly  rent-charge  of  600/.,  payable  as  therein 
mentioned,  with  the  usual  powers  of  distress  and  entry  in  case  of  non- 
payment of  the  same,  and  subject  thereto  to  the  use  of  the  said  C.  and 
D.  for  the  term  of  100  years,  to  commence  from  the  day  next  before 
the  day  of  the  decease  of  the  said  James  Gay,  upon  certain  trusts 
therein  declared,  for  better  securing  the  due  and  punctual  payment  of 
the  said  rent-charee,  with  remainder  to  the  use  of  the  child,  if  only 
one,  and  if  more  tnan  one,  all  the  children  of  the  said  intended  mar- 
riage of  the  said  James  Gay  and  Mary  Jones,  to  be  equally  divided 
between  them,  if  more  than  one,  share  and  share  alike,  as  tenants  in 
common,  and  not  as  joint  tenants,  and  the  heirs  of  the  body  or  several 
and  respective  bodies  of  the  same  child  or  children  respectively  law- 
fully issuing,  with  cross-remainders  between  them  in  tail,  with  divers 
remainders  over :  And  whereas  the  said  Mary  Gay,  the  wife  of  the  Death  of  jointress 
said  James  Gay,  died  in  his  lifetime,  and  the  said  James  Gay  departed  "Qd  tenant  for 
this  life  on  or  about  the  4th  da^  of  March,  1860,  leaving  the  said  John 
Gay,  Lucy  Gay  and  Mary  Still  the  only  children  of  the  marriage  of 
the  said  James  Gay  and  Mary  his  wife :  And  whereas  the  said  Agreement  to  bar 
John  Gay,  Lucy  Gay  and  J.  Still  and  Mary  his  wife  are  desirous  of  f^^^^^"^* 
and  have  aCTeed  to  join  in  barring  all  estates  tail  and  remainders  and 
reversions  thereupon  expectant  or  depending  of  and  in  the  messuages, 
farms,  lauds  and  hereditaments  mentioned  and  comprised  in  the  said 
hereinbefore  in  part  recited* indentures  of  lease  and  release,  and  thereby 
granted  and  released,  or  expressed  and  intended  so  to  be,  and  have 
also  agreed  to  make  a  partition  and  division  of  the  same  hereditaments, 
to  which  they  the  said  John  Gay,  Lucy  Gay  and  J.  Still  and  Mary 
his  wife,  in  right  of  the  said  Mary,  under  and  by  virtue  of  the  limita- 
tions contained  in  the  same  indenture  of  release,  have  become  entitled 
as  tenants  in  common  in  tail ;  and  in  order  to  effect  such  purposes  and 
agreements,  they  have  agreed  to  convey  and  assure  the  same  heredita- 
ments and  premises  unto  the  said  [triutee]  and  his  heirs,  To  the  uses, 
upon  the  trusts,  and  for  the  ends,  intents  and  purposes  hereinafter  ex- 
pressed and  declared  of  and  concerning  the  same:  And  whereas  the  Agreement  as  to 
messuae^e  and  several  hereditaments  and  premises  comprised  in  the  first  dWi«ion  of  the 
schedule  hereunder  written,  being  part  of  the  hereditaments  so  agreed  "'**••• 
to  be  divided,  have  been  allotted  and  appropriated  unto  tlie  said  John 
Gay,  as  the  part,  share  and  proportion  to  be  taken  by  him  in  severalty 
of  the  said  hereditaments  so  agreed  to  be  parted  and  divided  as  afore- 
said :  And  the  several  hereditaments  mentioned  and  comprised  in  the 
second  schedule  hereunder  written,  other  part  of  the  hereditaments  so 
agreed  to  be  divided  as  aforesaid,  have  been  allotted  and  appropriated 
unto  the  said  Lucy  Gay,  as  the  part,  share  and  proportion  to  be  taken 
by  her  in  severalty  of  the  said  hereditaments  so  agreed  to  be  parted 
and  divided  as  aforesaid:  And  the  several  hereditaments  mentioned 
and  comprised  in  the  third  schedule  hereunder  written,  residue  oi  the 
hereditaments  so  a^eed  to  be  divided,  have  been  allotted  and  appro- 

Sriated  unto  the  said  John  Still  and  Mary  his  wife,  in  right  of  the  said 
f  ary,  as  the  part,  share  and  proportion  to  be  taken  by  the  said  J.  Still 
and  Mary  his  wife,  in  right  of  the  said  Mary,  in  severalty,  of  the  said 
hereditaments  so  agreed  to  be  parted  and  divided  as  aforesaid :  Now  First  Tssta- 
THis  Indenture  witnbsseth,  that  in  pursuance  of  the  said  agree-  '^^^' 
ment,  and  for  carrying  the  same  into  effect,  and  to  the  intent  and  pur-  Se*tenant?i? 
pose  to  defeat  and  extinguish  the  estates  tail  of  the  said  John  Gay,  common  to  a 
Lucy  Gay  and  Mary  Stul,  of  and  in  the  messuages,  farms,  lands  and  trustee, 
other  hereditaments  hereinafter  mentioned,  and  intended  to  be  hereby 
granted  and  released,  and  all  remainders,  reversions,  estates,  rights, 
powers  and  interests  to  take  effect  after  the  determination,  or  in  defeas- 
ance of  such  estates  tail,  or  any  of  them^  and  for  conveying  and 
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•aMring  the  same  prembes  to  the  ufes,  upon  and  for  the  trusts,  intenti 
aad  porpoaes  hereuafter  respectively  limited,  expressed  and  declared 
of  and  concerning  the  same,  they,  the  said  John  Gay,  Locy  Gay  and 
James  Still  and  Mary  his  wife,  do  and  every  of  them  doth  by 'these 
nresents  intended  to  be  acknowledged  by  the  said  Mary  Sdll  and  per- 
fected in  other  respects  as  required  by  Jaw  for  passing  her  inleiests  as 
a  married  woman  m  lands,  ffrant,  alien,  release,  dispose  of  and  confirm 
Pareeit.  unto  the  said  \tru9tee\  and  his  heirs,  Ths  messuages,  faras,  lands  and 

hereditaments  mentioned  and  described  in  the  first,  second  and  third 
schedules  hereunder  written,  and  each  and  every  of  them :  And  also 
all  and  singular  other  the  messuases,  fiirnis,  lands,  tenemeats  and 
hereditaments  whatsoever  of  them  the  said  John  Gay,  Locy  Gay  and 
J.  Still  and  iVIary  his  wife  in  right  of  the  said  Mary,  and  each  and 
every  of  them,  mentioned  and  comprised  in  and  conveyed  and  assured 
by  the  said  hereinbefore  in  part  recited  indentures  of  lease  and  release, 
or  wherein  or  whereto  they  or  any  of  them,  or  any  person  or  persons  in 
trust  for  them  or  any  of  them,  liath  or  have  any  manner  of  estate, 
rigpfat,  title  or  interest  m  possession,  reversion,  remainder  or  expectuicy : 
AU  honMt,  ftc  TooBTHBR  with  all  and  singular  houses,  outhouses,  edifices,  boildinffB, 
bams,  stables,  coachhoases,  cottages,  yards,  gardens,  orchards,  back- 
sides, tofts,  lands,  meadows,  pastures,  commons,  common  of  pasture 
and  other  commonable  rights,  mines,  minerals,  quarries,  furzes,  trees, 
woods,  underwoods  and  the  ground  and  soil  thereof,  mounds,  fences, 
hedees,  ditches,  ways,  watercourses,  liberties,  privileges,  easements, 
profits,  commodities,  emoluments,  hereditaments  and  appurtenances 
whatsoever  to  the  said  messuages,  fiums,  lands,  hereditaments  and 
premises  belonging,  or  -in  anywise  appertaining,  or  with  the  same  or 
any  of  them  respectively  now  or  at  any  time  heretofore  demised,  leased, 
held,  used,  occupied  or  enjoyed,  or  accepted,  reputed,  deemed,  taken 
or  known  as  part,  parcel  or  member  of  them,  or  any  part  of  them,  or 
appertaining  thereunto,  with  their  and  every  of  their  appurtenances : 
Revertlon,  ftc.  And  the  reversion  and  reversions,  remainder  and  remainders,  yeariy 
All  Uw  etute^ke.  and  other  rents,  issues  and  profits  thereof:  Axd  all  the  estate,  right, 
title,  interest,  use,  trust,  inheritance,  term  and  terms  for  years  and  for 
life  and  lives,  property,  possession,  benefit  and  equity  of  redemption, 
claim  and  demand  whatsoever,  of  them,  the  said  John  Gay,  Lucy  Gay 
and  J.  Still  and  Mary  his  wife,  respectively,  of,  in,  to  or  ont  of  tM 
said  hereditaments,  and  every  part  and  parcel  of  the  same,  with  their 
Habbwdum.  and  every  of  their  rights,  members  and  appurtenances:  To  have  ah d 
TO  HOLD  the  said  messuages,  farms,  lands,  hereditaoMnts,  and  ail 
and  singular  other  the  premises  hereinbefore  expressed  to  be  hereby 
granted  and  released,  with  their  and  every  of  their  rights  and  appur- 
teuances,  unto  the  said  [tmUee]  and  his  heirs  for  ever,  freed  and 
absolutely  discharged  from  all  estates  tail  and  remainders  or  rever- 
sions thereupon  expectant  or  depending :  To  thb  uses,  upon  and  for 
the  trusts,  intents  and  purposes  hereinaf^  limited,  expressed  and 
Deciarattonofthe  declared  of  and  concerning  the  same  (that  is  to  say).  As  to,  for 
inUTeraUy  5"*  ^?°  OONCRRNINO  such  part  and  parts  of  the  hereditaments  and  pre- 
referonce  to  tL  mises  hereinbefore  expr^sed  to  be  hereby  eranted  and  released,  as 
■ehtdulM.  are  mentioned  and  comprised  in  the  said  first  scnedule  hereunder  written, 

with  their  appurtenances,  To  thb  only  use  and  behoof  of  the  said 
John  Gay,  nis  heirs  and  assigns  for  ever,  to  be  by  him  and  them  held 
in  severalty,  in  lieu  of  the  undivided  part  or  share  of  the  said  John  Gay 
of  and  in  the  entirety  of  the  said  messuages,  farms,  lands  and  other 
hereditaments  hereinbefore  expressed  to  be  hereby  granted  and  re-' 
leased,  l$ee  declaraihn  to  prevent  dower y  ante,  p.  713]  :  And  as 
TO,  FOR  AND  ooNOBRiciNO  Sttoh  part  and  parts  of  the  hereditaments 
and  premises  hereinbefore  expressed  to  be  hereby  granted  and  rebased, 
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as  are  mentioned  and  comprised  in  the  said  second  lehedule  here- 
under written,  with  their  appurtenances,  To  thr  only  use  and 
behoof  of  the  said  Lucy  Gay,  her  heirs  and  assigns  for  ever,  to  be 
by  her  and  them  held  in  severalty,  in  lieu  of  the  undivided  part 
or  share  of  the  said  Lucy  Cray  of  and  in  the  entirety  of  the  mes- 
saages,  farms,  lands  and  other  hereditaments  hereinbefore  expressed 
to  be  hereby  granted  and  released,  And  as  to,  for  and  oon- 
CBRVINO  such  part  and  parts  of  the  hereditaments  and  premises 
bereinbeibre  expressed  to  be  hereby  granted  and  released,  as  are 
mentioned  and  comprised  in  the  said  th^  schedule  hereunder  written 
with  their  appurtenances,  To  the  use  of  such  person  and  persons,  share  of  married 
for  such  estate  or  estates,  interest  or  interests,  and  subject  to  such  woman  limited  to 
powers,  provisoes,  conditions,  restrictions  and  limitations,  and  with  favoil?.^*^ 
such  remainder  over,  and  charged  and  chargeable  with  such  sums  of 
money^,  either  annual  or  in  gross,  as  they,  the  said  J.  Still  and  Mary 
his  wife,  by  any  deed  or  deeds,  instrument  or  instruments  in  writing, 
to  be  by  them  respectively  sealed  and  delivered  in  the  presence  of  and 
attested  b^  two  or  more  credible  witnesses,  shall  from  time  to  time 
direct,  limit  or  appoint,  and  in  de&ult  of  and  uiftil  such  direction, 
limitation  or  appomtment,  and  so  far  as  any  such  direction,  limitation 
or  appointment,  if  incomplete,  shall  not  extend,  To  the  use  of  the 
said  [tnmtee]  and  his  heirs,  during  the  joint  natural  h'ves  of  the  said  J. 
Still  and  Mary  his  wife,  Upon  trust  that  the  said  [tr%i$tee\  his  heirs 
and  assigns,  do  and  shall,  during  the  Joint  natural  lives  of  the  said  J. 
Still  and  Mary  his  wife,  collect,  get  in  and  receive  the  yearly  rents, 
issues  and  profits  of  the  hereditaments  and  premises  herdnwfore  limited 
to  the  use  of  the  said  \trtutee]  and  his  heirs  as  last  aforesaid,  as  and 
when  the  same  shall  become  payable,  and  pay  the  same  rents  to  such 

gerson  or  persons,  and  for  such  intents  and  purposes,  as  the  said  Mary 
till,  notwithstanding  her  coverture,  by  any  writing  or  writings  under 
her  hand  shall  from  time  to  time,  but  so  as  not  to  deprive  herself  by 
«de,  mortgage  or  otherwise  b^  anticipation,  direct  or  appoint,  and  for 
want  of  such  direction  or  appointment  into  her  own  hands  for  her  own 
sole,  separate  and  peculiar  use  and  benefit,  and  without  being  in  any- 
wise subject  or  liable  to  the  debts,  control,  iuterference  or  engagements 
of  the  said  J.  Still  her  husband ;  and  it  is  hereby  declared  that  the 
receipt  or  receipts  of  the  said  Mary  Still,  and  such  person  or  persons 
as  she  shall  from  time  to  time  direct  to  receive  such  rents,  issues  and 
profits,  after  the  same  sliall  have  become  due,  shall  be  a  good  and 
effectual  release  and  discharge,  or  good  and  sufficient  releases  or  dis- 
charges for  so  much  money  as  in  such  receipt  or  receipts  shall  be  ex- 
press or  acknowledged  to  be  received,  And  if  the  said  Mary  Still 
shall  survive  the  said  J.  Still,  then  immediately  afler  the  decease  of  the 
said  J.  S^,  To  the  use  of  the  said  Mar^^  Still,  her  heirs  and  assigns 
for  ever ;  but  if  the  said  Mary  Still  shall  die  in  the  lifetime  of  the  said 
J.  Still,  then  immediately  after  the  decease  of  the  said  Mary  Still,  To 
the  use  of  the  said  J.  Still  and  his  assigns  during  the  term  of  his 
natural  life ;  and  from  and  immediately  after  his  decease.  Then,  to  the 
use  of  such  person  or  persons,  for  such  estate  or  estates,  interest  or  in- 
terests, and  with,  unaer  and  subject  to  such  powers,  provisoes,  con- 
ditions and  limitations,  and  with  such  remainders  over,  and  charged 
and  chargeable  with  such  sums  of  money  either  annual  or  in  gross,  as 
she  the  said  Mary  Still,  notwithstanding  her  coverture,  shall  by  her  last 
will  and  testament  in  writing,  or  any  codicil  or  codicils  thereto  in 
writing,  or  any  writing  or  wntings  in  the  nature  of  or  purporting  to 
be  a  will  or  codicil,  to  be  respectively  by  her  signed  in  the  presence  of 
and  attested  by  two  or  more  credible  witnesses,  direct,  limit  or  ap- 
point; and  in  default  of  such  direction^  limitation  or  appointment,  and 
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Covenant  hj 
J.  RtUl  that  hli 
wift  thall  ac- 
knowledge the 
deed  before  eom- 


Power  for  Mary 
Btill  to  appoint  a 
new  trustee,  and 
for  hit  indemnity. 


Corenantifbr 
quiet  enjoyment. 


Appendix. 

BO  far  fts  any  sach  direction^  limitation  or  appointment,  if  inci>m{detf, 
shall  not  extend,  To  the  ubb  of  the  said  Mary  Still,  her  beira  and 
aaidgns  for  ever :  And  it  is  hereby  declared  that  the  bereditaments  and 
premises  comprised  in  the  said  third  schedule  are  limited  to  the  uses, 
upon  the  trusts,  and  for  the  intents  and  purposes  hereinbefore  expre«ed 
and  declared  concerning  the  same,  in  lieu  of  the  undivided  part  or 
share  of  the  said  J.  Still  and  Mary  his  wife,  in  right  of  the  said  Mary, 
of  and  in  the  entirety  of  the  said  messuages,  farms,  lands  and  other 
hereditaments  hereinl>efure  expressed  to  be  hereby  granted  and  re- 
leased. And  the  said  J.  Still  doth  hereby  for  himself,  bis  heirs,  exe- 
cutors and  administrators,  covenant  and  agree  with  the  said  [trustee] 
and  his  heirs (o),  That  the  said  Mary  Still  (she  hereby  consenting) 
shall  and  will  forthwith,  or  as  soon  as  conveniently  may  be  nher  the 
execution  of  these  presents,  at  the  costs  and  charges  of  the  said  J.  Still, 
his  heirs,  executors  or  administrators,  duly  acknowledge  these  presents, 
and  perfect  the  same  in  other  respects,  with  the  solemnities  prescribed 
by  law  for  rendering  the  deeds  of  married  women  efiectual  for  passh^ 
their  interest  in  land.  Providbd  always  and  it  is  hereby  declared, 
that  if  the  said  [trustee]  or  any  trustee  to  be  appointed  as  bereinafter 
is  mentioned  shall  die.  or  decline  or  become  incapable  to  act  in  the 
trust  aforesaid  before  tne  same  shall  be  executed  or  become  incapable 
of  taking  effect,  then  and  so  often  as  the  same  sliall  happen  it  shall  be 
lawful  for  the  said  Mary  Still,  notwithstanding  her  coverture,  by  any 
deied  duly  executed  by  her,  to  appoint  any  other  person  to  be  a  trustee 
in  the  place  of  the  trustee  so  dying,  declming  or  becoming  incapable 
to  act,  and  that  npon  every  such  appointment  the  hereditaments  and 
premises  comprised  in  the  said  third  schedule  hereunder  written,  or 
such  of  them  as  shall  not  have  been  previously  disposed  of  under  the 
joint  power  of  appointment  hereinbefore  limited  to  the  said  J.  Stfll  and 
Mary  his  wife,  snail  be  conveyed  in  such  manner  that  the  same  may 
be  effectually  vested  in  the  new  trustee  and  bis  heirs  during  the  j<Nnt 
lives  of  the  said  J.  Still  and  Mary  his  wife,  upon  the  trusts  hereinbe- 
fore declared  concerning  the  same  premises.  And  it  is  hereby  declared 
that  the  receipts  in  writing  of  the  trustee  for  the  time  being  of  these 
presents  shall  be  effectual  discharges  for  any  sum  or  sums  of  money 
payable  to  him  in  and  about  the  execution  of  the  trusts  aforesaid,  and 
that  the  trustee  for  the  time  being  under  these  presents  shall  not  be 
answerable  for  any  involuntary  losses  which  may  happen  in  the  exe- 
cution of  the  trusts  aforesaid,  and  that  it  shall  be  lawful  for  sncb  trustee 
for  the  time  being  to  reimburse  himself  out  of  the  monies  to  be  received 
by  him  under  the  trusts  hereby  declared  all  such  costs  and  expenses  as 
be  shall  incur  or  be  put  unto  in  ^he  execution  of  the  aforesaid  tm^ 
or  in  relation  thereto :  And  each  of  them  the  said  John  Gay  and  Lacy 
GaVj  so  far  as  relates  to  his  and  her  undivided  third  part  or  share  of 
and  in  the  messuages,  farms,  lands,  hereditaments  and  premises  hereb- 
before  expressed  to  be  hereby  granted  and  released,  and  the  quiet  enjoy- 
ment, freedom  from  incumbrances,  and  further  assurance  tb»«of,  doth 
for  himself  and  herself  respectively,  and  his  and  her  respective  heirs,  exe- 
cutors and  administrators,  and  the  said  J.  Still,  so  far  as  relates  to  tbe 
undivided  third  part  or  share  of  the  said  J.  Still  and  Mar}'  his  wife,  ia 
right  of  the  said  Mary,  of  and  in  the  said  messuages,  farms,  lands, 
hereditaments  and  premises  hereinbefore  expressed  to  be  hereby 
granted  and  released,  and  the  quiet  enjoyment,  freedom  from  incum- 
brances, and  further  assurance  thereof,  doth  for  himself  and  bk  here, 
executors  and  administrators,  covenant,  promise  and  agree  witb  and  to 


fc' 


(o)  See  other  form  of  covenants  of  this  kind,  ante,  pp.  713,  714. 
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the  said  [trustee]  and  his  heirs,  and  cesttUsque  use,  and  separately  with 
every  such  cestuis  que  use,  in  manner  following  (that  is  to  say), 
That  the  messuages,  farms,  lands  and  other  hereditaments  hereinbe- 
fore expressed  to  be  hereby  granted  and  released,  with  their  appur- 
tenances, shall  and  may  from  time  to  time,  and  all  times  hereafter,  go 
and  remain  to  the  several  uses  hereinbefore  respectively  limited,  ex- 
pressed and  declared  of  and  concerning  the  same,  and  oe  peaceably 
and  quietly  entered  into  and  upon,  and  be  held,  occupied,  possessed 
and  enjoyed,  and  the  rents,  issues  and  profits  thereof,  and  of  every 
part  thereof,  had,  received  and  taken  accordingly,  without  the  lawful 
let,  suit,  trouble,  denial,  eviction,  interruption,  claim  or  demand  what- 
soever of  or  by  them  the  said  John  Gay,  Lucy  Gay,  and  J.  Still  and 
Mary  his  wife,  or  any  or  either  of  them,  or  any  other  person  or  persons 
claiming  or  to  claim  by,  from,  through,  under  or  in  trust  for  them  or 
any  or  either  of  them.  And  that  free  and  clear,  and  freely  and  clearly.  Free  fhmi  incum- 
and  absolutely  acquitted,  exonerated,  released  and  for  ever  discharged  braoces. 
or  otherwise,  oy  the  said  John  Gay,  Lucy  Gay,  and  J.  Still  and  Mary 
his  wife,  or  some  or  one  of  them,  their  or  some  or  one  of  their  heirs, 
executors  or  administrators,  well  and  sufficiently  saved,  defended,  kept 
harmless  and  indemnified,  of,  from  and  against  all  and  all  manner 
of  former  and  other  gifts,  grants,  bargains,  sales,  jointures,  dowers, 
right  and  title  of  dower,  uses,  trusts,  entails,  wuls,  statutes  mer* 
chiants  or  of  the  staple,  recognizances,  judgments,  executions,  rents, 
arrears  of  rent,  aunuities,  legacies,  sums  of  money,  yearly  pay- 
ments, forfeitures,  re-entries,  cause  and  causes  of  forfeiture  and  re- 
entry, debts  of  record,  debts  due  to  the  queen's  Majesty,  and  of,  from 
and  against  all  other  estates,  titles,  troubles,  charges,  debts  and  in- 
cumbrances whatsoever,  either  already  had,  made,  executed,  occasioned 
or  suffered,  or  hereafter  to  be  had,  made,  executed,  occasioned  or 
suffered  by  the  said  John  Gay,  Lucy  Gay,  and  J.  Still  and  Mary  his  wife, 
or  any  or  either  of  them :  And  furthbr,  that  they  the  said  John  Gay,  For  farther  m- 
Lucy  Gay,  and  J.  Still  and  Mary  his  wife  respectively,  and  their  issue  •»»»nc«» 
respectively,  and  all  and  every  other  persons  and  person  having  or 
claiming,  or  who  shall  or  may  have  or  claim  any  estate,  right,  title,  in- 
terest, inheritance,  use,  trust,  property,  claim  or  demand  whatsoever, 
either  at  law  or  in  equity,  of,  in,  to  or  out  of  the  said  messuaces,  farms, 
lands,  and  other  hereditaments  hereinbefore  expressed  to  be  hereby- 
granted  and  released,  or  any  of  them,  or  any  part  thereof,  by,  from, 
under  or  in  trust  for  them  the  said  John  Gay,  Lucy  Gay,  and  J.  Still  and 
Mary  his  wife  respectively,  or  any  of  them,  their  or  any  of  their  heirs 
or  issue  respectively,  shall  and  will  from  time  to  time,  and  at  all  times 
hereafter,  ufion  evei^  reasonable  request  to  be  made  for  that  purpose, 
by  and  at  the  proper  costs  and  charges  in  the  law  of  the  person  or 
persons  beneficially  entitled  to  the  same  premises  by  virtue  of  the  uses 
and  limitations  hereinbefore  expressed  and  declared,  or  any  of  them, 
make,  do,  acknowledge  and  execute,  or  cause  and  procure  to  be  made, 
done,  acknowledged  and  executed,  all  and  every  such  further  and  other 
lawful  and  reasonable  acts,  deeds,  things,  devices,  conveyances  and  as- 
surances in  the  law  whatsoever,  for  the  further,  better,  niore  perfectly 
and  absolutely  granting,  conveying  ettid  assuring  of  the  said  messuages, 
farms,  lands  and  other  hereditaments  hereinbefore  expressed  to  be 
hereby  granted  and  released,  and  every  part  thereof,  with  their  appur- 
tenances, to  the  uses  hereinbefore  limited  and  declared  of  and  concern- 
ing the  same,  as  by  the  said  person  or  persons  making  such  recjnest 
and  so  entitled  as  aforesaid,  his,  her  or  their  heirs,  appointees  or  assiens, 
or  his,  her  or  their  counsel  in  the  law,  shall  be  reasonably  devised  or 
advised  and  required ;  so  that  the  person  or  persons  who  shall  be  re- 
s.  3  o 
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quired  to  make  and  execute  such  further  aisviraiioe  or  aannuiees  be  nol 
oompelled  nor  compellable,  for  the  making  or  doing  tbereofy  to  go  or 
trarel  from  his,  her  or  their  dwelling,  or  respeotive  dwellings,  or  piaee 
*******  *'**2u"  ®'  respective  places  of  residence  or  abode :  A^d  whrrkas,  spon  the 
meiitMtoutit  ^^^^  f^  ^^  aforesaid  partition,  it  was  agreed  that  the  several  title 
deeds,  evidences  and  writings  rdadng  to  the  said  measoages,  (annt, 
lands  and  other  hereditaments  hereinbefore  expressed  to  oe  hereby 
mnted  and  released,  or  expressed  and  intended  so  to  be,  shonld  be 
deposited  with  the  said  John  Gay,  upon  his  entering  into  a  covenant  to 
produce  the  same,  and  permit  copies  to  be  made  thereof,  when  theie- 
onto  required,  in  manner  hereinafter  mentioned,  and  in  porsoance  of 
such  agreement  the  title  deeds,  evidences  and  writings  mentioned  in 
the  fourth  schedule  hereunder  written  have  been  delivered  to  the  said 
John  Gay,  which  he  doth  hereby  acknowledge  (p) :  Now  this 
Indbnturb  lastly  WITNB88KTH,  that  in  pursuance  and  perform- 
ance of  the  said  last  recited  agreement,  and  in  consideration  of  the 
premises,  the  said  John  Gay,  for  himself,  his  heirs,  executors,  admiais- 
trators  and  assigpns,  doth  hereby  covenant,  promise  and  agree,  to  and 
with  the  said  [trustee],  his  heirs  and  ceetuie  mie  use,  and  as  a  separate 
eovenant  to  and  with  each  of  them,  the  said  Lucy  Gay,  her  hein  and 
assigns,  and  the  said  J.  Still  and  Mary  his  wile,  their  and  her  ap- 
pointees, heirs  and  assigns,  that  he  the  said  John  Gay,  hb  beirB,  exe- 
cutors, administrators  or  assigns,  shall  and  will  from  time  to  tin>e,  and 
at  all  times  hereafter  (unless  prevented  by  fire  or  other  accident  hap- 
pening without  his  or  their  default),  upon  every  reasonable  reqaat, 
and  at  the  proper  costs  and  charges  of  the  person  or  persons  for  the 
time  being  beneficially  entitled  to  the  premises  oomprii|ed  in  the  nid 
second  ai^  third  schedules,  by  virtue  of  the  uses  and  limitatioes  hereia- 
before  contained,  or  any  of  them,  produce  and  show  forth,  or  cause  to  be 
produced  and  shown  forth,  to  him,  her  or  them,  or  any  of  than,  or  to  * 
such  person  or  persons  as  he,  she  or  they,  or  any  of  them,  shall  by  ¥mtiDg 
direct,  desire  or  require,  or  at  any  trial,  hearing  or  examination,  in  aay 
court  of  law  or  equity,  or  other  judicature,  or  upon  the  execution  (dwaj 
commission  in  England,  as  occasion  shall  be  or  require,  the  seversl 
deeds,  evidences  and  writings  mentioned  in  the  fourth  schedule  here- 
under written  or  hereunto  annexed,  and  every  or  any  of  them,  fbr  the 
manifestation,  defence  and  support  of  the  estate,  right,  title,  interest, 

S ropery  or  possession  of  the  person  or  persons  tor  the  time  beiae 
eoefictally  entitled  as  last  afbrnaid,  or  any  of  them,  of,  in  and  to  aU 
or  any  part  of  the  said  messuages,  farms,  lands  and  other  hereditanieati» 
with  their  appurtenances,  comprued  in  the  said  second  and  third  sche- 
dules hereunder  written:  And  also,  that  the  taid  John  Gav,  hit 
heirs,  executors,  administrators  or  assigns,  shall  and  will,  at  the  re- 
quest, costs  and  charges  of  the  person  or  persons  for  the  time  bang 
beneficially  entitled  as  last  aforesaid,  give  and  deliver  to  him,  her  or 
them,  one  or  more  fair,  true  and  attested  or  other  copy  and  extract, 
or  copies  and  extracts,  of  and  from  the  same  deeds,  evidences  aad 
writings,  or  any  of  them,  and  shall  and  will  permit  and  suftr  such 
copies  and  extracts  respectively  to  be  examined  and  compared  with  the 
originals  thereof,  either  by  such  person  or  persons  as  last  aforesaid,  or 
by  any  person  or  persons  whom  he,  she  or  they  shall  appoint  in  writing 
under  his,  her  or  their  hand  or  hands  for  that  purpose.    Im  withbss, 


(p)  See  amte,  p.  712,  note. 
{q)  This  deed  must  be  inrolled  in  Chancery.    See  f< 
ment,  certificate  and  aflSdavits,  anCe,  pp.  717,  718. 
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The  F1B8T  ScHBDULB  to  which  the  above- written  indenture  refers. 
All  that,  &c.     [Description  of  the  portion  of  the  estate 

allotted  to  John  Oai/.] 
The  Second  Schedule  to  which  the  above-written  indenture 

refers. 
All  that,  &c    [Description  of  the  portion  of  the  estate 

allotted  to  Lucy  Gay,'] 
The  Thibd  Schedulb  to  which  the  above- written  indenture 

refers. 
All  that,  &c.    [Description  of  the  portion  of  the  estate 

allotted  to  J,  StUl  and  Aiary  his  wifeJ] 
The  Foubth  Schedule  to  which  the  above- written  indenture 

refers. 
[AUst  of  the  deeds  covenanted  to  he  produced^  setting  out  the 

dates,  and  the  names  and  descriptions  of  the  parties,'] 


No.  XVI. 

Mobtoaob  tn  Fee,  by  a  Tenant  in  Tail  in  Remainder,  after  an  o^ 
solute  Consent  had  been  given  by  the  Protector  of  a  prior  Settlement, 
vfith  Variations  where  the  Protector  joins  for  the  Purpose  of  con» 
seniing  to  the  Mortgage  and  Power  of  Sale,  (See  8  &  4  WilL  4, 
c  74,  B.  21,  ante,  p.  560,  n.  (tt).)  (r). 

This  Indenture,  made  the day  of ,  a.d.  18 — ,  between  PartiM» 

Edward  Dunn,  of  &c.  e^q.  eldest  son  and  heir  of  the  body  of  D.  Dunn, 
of  &c.  esq.  of  the  one  [or  first]  part ;  [witere protector  consents  by  tlte 
same  deed^  he  should  be  a  party],  of  the  second  part ;  and  {mortgagee], 
of  the  other  [or  third]  part :  W  here  as  by  indentures  of  lease  and  re-  Recital  of  creation 
lease,  bearing  date  respectively  on  or  about  the  9th  and  10th  days  of  ofwiuii. 
March,  188^  the  release  being  made,  or  expressed  to  be  made,  be- 
tween [parties'^,  the  messuages,  lands  and  hereditaments,  hereinafter 
described  and  intended  to  be  hereby  bargained  and  sold,  were  (amongst 
other  hereditaments)  duly  conveyed  and  assured,  [to  the  use  ofD, 
Dunn  for  life,  with  remainder  to  his  first  and  other  sons  in  tait] : 
And  whereas  by  a  deed  poll  under  the  hand  and  seal  of  the  said  DeedofconMnt 
[D,  Dunn),  bearing  date  the  1st  day  of  February,  1863,  and  duly  in-  <>' P^*^'^'- 
rolled  in  his  Majesty's  High  Court  of  Chancery  on  the  12th  day  of  the 
same  roonih,  after  reciting  the  hereinbefore  in  part  recited  indentures 
of  lease  and  release,  and  reciting  that  (see  ante,  p.  736) ;  it  was  by 
the  indenture  now  in  recital  witnessed,  that  the  said  D.  Dunn  did  give 
and  grant  his  absolute  and  unqualified  consent  and  approbation  to  any 
conveyance,  assurance  and  disposition,  which  should  be  made  and 
executed  by  the  said  £.  Dunn,  either  on  the  day  of  the  date  of  the 
said  deed  poll,  or  at  any  time  thereafter,  of  all  or  any  part  or  parts  of 
the  manors,  messuages,  farms,  lands,  hereditaments  and  premises,  com- 
prised in  and  conveyed  and  assured  by  the  said  therein  and  herein- 

(r)  It  will  be  frequently  advisable  for  the  tenant  in  tail  to  execute  the 
necessary  assurance  for  barring  the  entail,  by  a  deed  to  be  executed  and 
inrolled  before  tlie  mortgage,  which  will  supersede  the  necessity  of  inrolling 
the  mortgage  deed.  This  form  can  easily  be  adapted  to  the  case  of  a  mort- 
gage by  a  tenant  in  tail  in  posteniom. 
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Appendice, 

before  in  part  recited  indentures  of  lease  and  rdease,  sobject  never- 
theless ana  without  prejudice  to  the  estate  for  life  of  the  said  D.  Dubji, 
of  and  in  the  same  bereditanieuts,  and  all  powers,  privileges  and  ex- 
emptions, (except  the  power  of  consenting  us  protector,)  annexed  to 
suon  estate  (#);  And  wherbas  the  said  K  Dunn  has  applied  to  aad 
requested  the  said  [mortgagee]  to  advance  and  lend  him  the  sum  of 
1,600^,  which  the  said  {mortgagee']  has  consented  and  agreed  to  do 
upon  having  the  same  sum,  with  interest  for  the  same,  secured  in 
manner  hereinafter  expressed.     [Where  the  protector  consents  bg  the 
tame  deed,  instead  of  the  recital  of  the  deedpoU,  the  following  recital 
and  operative  part  $hoiild  precede  the  convegoMce  by  ike  mortgagor,] 
And  whsbeas  the  said  \protector\  in  order  to  enable  the  said  [mort- 
gagor] to  make  an  effectual  security  for  the  said  sum  of  l,50w.  and 
interest,  as  against  all  persons  whose  estates  are  to  take  effect  after  the 
determination  or  in  defeasance  of  the  estate  tail  of  tbe  said  [mart* 
gagor]y  of  and  in  the  messuages,  lands  and  hereditaments  heremafker 
described,  and  intended  to  be  hereby  granted  and  released,  has  agreed, 
as  the  protector  of  the  said  recited  settlement,  to  consent  to  the  con- 
veyance, assurance,  and  disposition  intended  to  be  made  by  these  pre- 
sents, in  manner  hereinafter  expressed :  Now  this  Indentc&b  wrr- 
NESSBTH,  that  in  pursuance  and   performance  of  the  said  recited 
agreement  on  the  part  of  the  said  [protector\  He  the  said  [protector] 
doth  by  these  presents  give  and  grant  his  absolute  and  unqualified 
consent  to  the  conveyance,  assurance  and  disposition  intendcKi  to  be 
made  by  the  said  [mortgagor]  in  and  by  these  presents,  subject,  never- 
theless, and  without  prejudice  to  the  estate  for  life  of  the  said  [pro- 
tector]^ or  anv  power,  privilege  or  exemption,  annexed  to  sucb  estate. 
Now  [or  And]  this  Indbntubb  [or  further]  witnesseth,  that  in 
pursuance  and  performance  of  tbe  said  recited  agreement,  [or  on  tbe 
part  of  the  said  morteragor],  and  for  and  in  consideration  of  tbe  sum 
of  1,500/.  of  lawful  money  of  Great  Britain  to  the  said  £.  Dunn  io 
hand  paid  by  the  said  [mortgagee]  at  or  immediately  before  the  seal- 
ing and  delivery  of  these  presents,  the  receipt  of  which  said  sum  of 
1,500/.  the  said  £.  Dunn  doth  hereby  admit  and  acknowledge,  and  of 
and  from  the  same,  and  every  part  thereof,  doth  acquit,  release  and 
di^harge  the  said  [mortgagee]^  his  heirs,  executors,  administrators  and 
assigns,  and  every  of  them,  for  ever,  by  these  presents,  and  in  order  to 
defeat  the  estate  tail  of  the  said  E.  l)unn  of  and  in  the  messuages, 
lands  and  hereditaments  hereinafter  described  and  intended  to  be 
hereby  granted,  and  all  remainders,  reversions,  estates,  rights,  interests 
and  powers,  to  take  effect  after  the  determination  or  in  defeasance  of 
such  estate  tail,  he  the  said  E.  Dunn,  with  the  consent  of  the  said  D. 
Dunn,  testified  [by  the  said  recited  deed-poll  J  [or,  as  aforesaid],  doth 
by  these  presents  ^rant,  alien,  dispose  of  and  confirm  unto  the  said 
[mortgagee]  and  his  heirs  All  that  the  remainder  of  him  the  said 
£.  Dunn  expectant  and  to  take  effect  on  the  decease  of  the  said  D. 
Dunn,  of  and  in  All  that,  &c.  [parcels^  general  words^  revenionsj 
4*c.  and  all  the  estate^  Sfc,  ante^  p.  711.]  To  have  and  to  hold  tbe 
said  messuages,  lands,  and  all  and  singular  other  the  hereditaments 
hereinbefore  expressed  to  be  hereby  granted,  subject  and  without 
prejudice  to  the  estate  for  life  therein  of  the  said  [protector],  and 
all  powers,  privileges,  and  exemptions  thereto  annexed,  (except  tbe 


(«)  In  cases  where  it  appears  that  a  tenant  for  life  has  powers,  it  must 
be  ascertained  that  they  are  not  of  such  a  kind  as  will  enable  him  to  defeat 
the  mortgage :  it  is  assumed  in  this  case,  that  the  tenant  for  life  had  only 
the  usual  power  of  leasing  at  rack-rent  for  the  term  of  twenty ^ne  years. 
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power  of  consenting  as  protector),  unto  the  said  [mortgagee']  and  his 
neirs,  To  the  only  use  and  behoof  of  the  said  [martgageel,  his  heirs 
and  assigns  for  ever,  freed  and  absolutely  discharged  from  the  estate 
tail  of  the  said  £.  Dunn,  and  all  other  estates  tail,  remainders,  rever- 
sions, limitations  and  conditions  thereupon  expectant  or  depending, 
but  subject  nevertheless  to  the  proviso  or  agreement  for  redemption  of 
the  said  hereditaments  and  premises  hereinafter  contained  (that  is  to 
say),  Provided  always,  and  it  is  hereby  agreed  and  declared  be-  Piorito  fbr  w- 
tween  and  by  the  said  E.  Dunn  and  the  said  [mortgagee],  and  the  demption. 
true  intent  and  meaning  of  them  and  of  these  presents,  nevertheless, 
are,  that  if  the  said  £.  Dunn,  his  heirs,  executors,  administrators  or 
assigns,  'shall  and  do  well  and  truly  pay,  or  cause  to  be  paid,  to  the 
said  [mortgagee],  his  executors,  administrators  or  assigns,  at  or  in  the 
common  dining  ball  of  Lincoln's  Inn,  in  the  county  of  Middlesex,  the 
sum  of  1,600/.  of  lawful  money  of  Great  Britain,  with  interest  for  the 

same  after  the  rate  of  5/.  for  every  100/.  for  a  year,  on  the day 

of ,  which  will  be  in  the  year  18 — ,  without  any  deduction  or 

abatement  whatsoever  out  of  the  same  or  any  part  thereof,  for  or  in 
respect  of  any  taxes,  charges,  rates,  assessments,  payments  or  im- 
positions whatsoever  (except  for  or  on  account  of  the  present  or  any 
future  tax  upon  property  or  income),  then  and  in  such  case  he  the 
said  [mortgagee],  his  heirs  and  assigns,  shall  and  will  at  any  time 
after  such  payment  shall  be  so  made  as  aforesaid,  upon  the  reauest 
and  at  the  proper  costs  and  charges  of  the  said  £.  Dunn,  his  heirs 
or  assigns,  re-convey  the  said  messuages,  lands,  hereditaments  and 
premises  hereinbefore  expressed  to  be  hereby  granted,  with  their 
appurtenances,  (subject  to  the  estate  for  life  of  the  said  D.  Dunn,  if 
then  subsisting,)  unto  the  said  £.  Dunn,  his  heirs  and  assigns,  or  as 
he  or  they  shall  in  that  behalf  order  or  direct,  free  from  all  incum- 
brances whatsoever,  made,  done  or  committed  by  the  said  [mortgagee], 
his  heirs,  executors,  administrators  or  assigns,  or  any  of  them,  so  as  for 
doing  thereof  the  said  [mortgagee],  his  heirs,  executors,  administrators 
or  assigns,  or  any  of  them,  be  not  compelled  or  obliged  to  go  or  travel 
from  (he  place  or  places  of  his,  their  or  any  of  their  usual  abode  or 
dwelling :  And  the  said  £.  Dunn  doth  hereby  for  himself,  his  heirs,  covenant  for 
executors  and  administrators,  covenant  with  the  said  [mortgagee],  his  Payment  of  mort- 
executors,  administrators  and  assigns,  that  the  said  £.  Dunn,  his  «»««°»®°*y' 
heirs,  executors  or  administrators,  shall  and  will  pay  or  cause  to  be 
paid  to  the  said  [mortgagee],  his  executors,  administrators  or  assigns, 
at  or  in  the  common  dining  hall  aforesaid,  the  said  sum  of  1,500/, 

of  lawful  money  aforesaid,  on  the day  of ,  in  the  year , 

and  shall  and  will  henceforth,  so  long  as  the  said  sum  of  1,500/.  or 
any  part  thereof  shall  remain  due  and  owing  on  the  security  of  these 
presents,  pay  or  cause  to  be  paid  to  the  said  [mortgagee],  his  execu- 
tors, administrators  or  assigns,  interest  for  the  said  sum  of  1,500/.,  or 
for  so  much  thereof  as  for  the  time  being  shall  remain  unpaid,  after  the 

rate  of /.  for  every  100/.  for  a  year,  by  equal  half-yearly  payments 

on  the day  of and  the day  of in  every  year,  and 

shall  and  will  make  all  and  every  the  said  payments  and  payment  with- 
out any  deduction  or  abatement  whatsoever  out  of  the  same  in  respect 
of  any  present  or  future  taxes,  charges,  assessments  or  impositions,  or 
any  other  matter,  cause  or  thing  wnatsoever  (except  the  income  or 
property  tax) :  And  it  is  hereby  agreed  and  declared  (t),  that  if  default  Power  for  mort- 

^_____ estate. 

(/)  Where  a  security  is  made  by  way  of  mortgage  with  a  power  of  sale, 
the  donee  of  the  power  is  a  trustee  within  the  rule  which  prohibits  the  pur- 
chase of  trust  property  by  the  trustee.   {Downes  v.  Grazebrook,  3  Mer.  200.) 
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shall  be  made  in  payment  of  the  said  principal  ram  of L,  or  the 

interest  thereon,  or  any  part  thereof  respectively  on  the  said dtj 

of 1  it  shall  be  lawful  for  the  said  [martffOffee'],  his  executors,  ad- 
ministrators or  assigns,  at  any  time  or  times  after  such  defaolt  without 
any  further  consent  on  the  part  of  the  said  E.  Dunn,  hia  heirs,  fssoe  or 
assigns,  to  make  sale  of  the  said  hereditaments  and  premiieB  berrai- 
before  expressed  to  be  hereby  granted,  or  any  part  or  parts  thereof, 


either  together  or  in  parcels,  and  either  by  poblic  ancti<m  or  unrate 
contr^t.  with  full  power  upon  any  such  sale  to  make  any  stipalatioiis 
anfluie,  or  evidence,  or  commencement  of  title  or  otherwise,  which 


the  said  \mortgagee'\^  his  executors,  administrators  or  assigns,  shall 
deem  proper,  and  also  with  full  power  to  buy  in,  or  rescind,  or  vary 
any  contract  for  sale  of  the  said  premises,  or  any  part  thereof,  and  to 
resell  the  hereditaments  which  shall  be  so  brought  in,  or  as  to  which 
the  contract  shall  be  so  rescinded,  without  being  responsible  fw  any 
loss  which  may  be  occasioned  thereby,  and  for  the  purposes  aforesaid, 
or  any  of  them,  to  make  and  execute  all  such  agreements  and  assu- 
rances as  he  or  they  shall  think  fit :  And  it  is  hereby  agreed  and  de* 
dared,  that  upon  any  sale  under  the  power  of  sale  hereinbefore  con- 
tained by  the  executors,  administrators  or  assigrns  of  the  said  [meri- 
gagee],  or  by  any  other  person  or  persons  who  may  not  be  seised 
of  the  legal  estate  in  the  premises  sold,  the  heirs  of  the  said  [mart' 
gagee\  or  any  other  person  or  persons  in  whom  the  legal  estate  of  the 
same  premises  shall  be  vested,  snail  make  such  assurances  of  tiie  ssse 
for  the  purpose  of  carrying  the  sale  thereof  into  efiect  as  the  povon  or 
persons  by  whom  the  sale  shall  be  made  shall  direct:  Pbovibbd 
ALSO,  and  it  is  hereby  agreed  and  declared,  that  the  said  {morigag€e\, 
his  executors,  administrators  or  assigns,  shall  not  execute  the  power 
of  sale  hereinbefore  contained,  unless  and  until  he  or  Uiey  shall  have 
a^^^^*(^  ^  given  a  notice  in  writing  to  the  said  £.  Dunn,  his  heirs,  exeentore, 
m  ^  \  administrators  or  assigns,  to  pay  off  the  monies  for  the  time  being 
\^K»  .  owing  on  the  security  of  these  presents,  or  left  a  notice  in  wiitii^  lo 
that  effect  at  or  upon  some  part  of  the  said  hereditaments  and  piembes 
hereinbefore  expressed  to  be  hereby  granted,  and  defaolt  shall  have  been 
made  in  payment  of  such  monies,  or  some  part  thereof,  for  six  calendji; 
months  from  the  time  of  giving  or  leaving  such  notice,  or  unless  aiS 
until  some  halfvearly  payment  of  interest  which  shall  become  due  on 
the  security  of  tliese  presents,  or  a  part  of  some  such  half-yearly  pay- 
ment, shnll  have  become  In  arrear  for  the  space  of  three  calentkr 
months  after  the  day  on  which  the  same  shall  become  due :  Protidbd 
ALSO,  and  it  is  hereby  agreed  and  declared,  that  upon  any  sale  par- 
porting  to  be  made  in  pursuance  of  the  aforesaid  power  in  that  behalf, 
the  purchaser  or  purchasers  shall  not  be  bound  to  see  or  inquire  whe- 
ther either  of  the  cases  mentioned  in  the  clause  or  provision  lastly 
hereinbefore  contained  has  happened,  or  whether  any  de&ult  has  been 

Where  a  mortgagor  remains  in  possession  and  the  money  is  not  repaid 
on  the  day  stipulated,  the  mortgagee,  who  has  a  power  of  entry  and  sale  on 
nonpayment,  may  eject  the  mortgagor  without  notice  to  quit  or  demand  of 
posfesaion.    {Doe  d.  FUker  v.  Gi/e«,  5  fiing.  421.) 

Where  a  mortgagee  of  a  bankrupt's  eaute,  with  a  power  of  sale,  put  op 
the  premises  for  sale,  and  then  applied  for  leave  to  bid,  it  was  held  that  he 
could  not  be  permitted  to  do  ao,  unless  he  waived  the  power,  and  the  pro- 
perty were  sold  under  the  order  of  the  Commissioners.  {Ex  parte  Dasis, 
1  Mont.  &  Ayr.  89.) 

In  cases  like  the  present  it  will  often  be  advisable  to  convey  the  estate 
to  a  trustee  upon  the  usual  trusts  for  sale,  in  case  the  mortgage  money  be 
not  paid. 
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made  in  payment  of  any  principal  money  or  interest  intended  to  be 
hereby  secured  at  the  time  hereinbefore  appointed  for  payment  thereof, 
fx  whether  any  money  remains  on  the  security  of  these  presents,  or  as 
to  the  necessity  or  expediency  of  the  stipulations  subject  to  which  such 
sale  shall  have  been  made,  or  otherwise  as  to  the  propriety  or  regu- 
larity of  such  sale,  and  notwithstanding  any  impropriety  or  irregularity 
"whatsoever  in  any  such  sale,  the  same  shall,  as  far  as  regards  the 
safety  and  protection  of  the  purchaser  or  purchasers,  be  deemed  and 
taken  to  be  within  the  aforesaid  power  in  toat  behalf,  and  to  be  valid 
and  effectual  accordingly,  and  the  remedy  of  the  said  E.  Dunn,  hif 
heirs,  issue  or  assigns,  in  respect  of  any  breach  of  the  clause  or  provi- 
sion lastly  hereinl^fore  contained,  or  of  any  impropriety  or  irregularity 
whatsoever  in  any  such  sale,  shall  be  in  damages  only :  And  it  is 
hereby  further  agreed  and  declared,  that  the  said  [mortgagee^^  his  exe- 
cutors, administrators  and  assigns,  shall  hold  the  monies  which  shall 
arise  from  any  sale  made  in  pursuance  of  the  aforesaid  power  in  that 
behalf  upon  trust  in  the  first  place,  by,  with  or  out  of  the  same  monies  to 
reimburse  himself  or  themselves,  or  pay  and  discharge  all  the  costs  and 
expenses  incurred  in  or  about  such  sale,  or  otherwise  in  respect  of  the 
premises ;  and  in  the  next  place  to  apply  such  monies  in  or  towards 
satisfaction  of  all  and  sinffular  the  monies  for  the  time  being  due  or 
owing  on  the  security  of  these  presents,  and  then  to  pay  the  surplus  (if 
any)  of  the  said  monies  which  shall  arise  from  such  sale  unto  the  said 
£.  Dunn,  his  heirs  or  assigns :  And  it  is  hereby  also  agreed  and  declared 
that  the  aforesaid  power  of  sale  may  be  exercised  by  any  person  or 
persons  who  for  the  time  being  shall  be  entitled  to  receive  and  give  a 
discharge  for  the  monies  for  the  time  being  due  or  owing  on  the 
security  of  these  presents :  Providbd  also,  and  it  is  hereby  agreed 
and  declared,  that  the  aforesaid  power  of  sale,  or  anything  herein 
contained,  shall  not  in  anywise  preiudice  or  affect  the  right  of  fore- 
closure :  Provided  always^  and  it  is  hereby  agreed  and  declared, 
that  the  said  [mortgagee^  his  executors,  administrators  or  assigns, 
shall  not  be  answerable  or  accountable  for  any  involuntary  losses  which 
may  happen  in  or  about  the  exercise  or  execution  of  the  aforesaid 
power  and  trusts,  or  any  of  them:  And  the  said  £.  Dunn  doth  CovmtnUfor 
for  himself,  his  heirs,  executors  and  administrators,  covenant,  promise,  Wtie  by  mort- 
grant  and  agree  with  and  to  the  said  {mortgagee']^  his  heirs  and  ^*^"* 
asuinis,  by  these  presents,  in  manner  folio winjf,  (that  is  to  say,)  thatT 
he  tne  said  £.  Dunn  is,  at  the  time  of  the  sealing  and  delivery  of  these  . 

presents,  lawfully  and  rightfully  seised  of  or  entitled  to  an  estate  of  7AA.f  Ax    t,:^  it^  \ 
inheritance  in  fee  tail  in  remainder  expectant  on  the  decease  of  the  said    ^. .  \m  ^^ 
D.  Dunn  of  and  in  the  said  messuages,  lands,  hereditaments  and  pre- 
mises hereinbefore  expressed  to  be  hereby  granted  with  their  appurte- 
nances, without  any  condition,  trust,  power  of  revocation  or  limitation 
of  any  use  or  uses,  or  other  restraint,  cause,  matter  or  thing  whatso- 
ever, to  alter,  change,  charge,  incumber,  lessen,  determine,  defeat  or*p 
make  void  the  same  estate ;  and  that  he  the  said  £.  Dunn  now  hath  y.         .     . 
in  himself,  with  the  consent  of  the  said  D.  Dunn,  so  given  as  aforesaid,   ik<xA^  kx  kK%U 
good  right,  full  power,  and  lawfiil  and  absolute  authority  to  grant,     -4-  C«^,.ti/'/, 
dispose  of,  and  convey  all  the  said  messuages,  lands,  hereditaments  '  * 

and  premises  hereinbefore  expressed  to  be  hereby  granted,  with  their 
appurtenances,  unto  and  to  the  use  of  the  said  [mortgagee^j  his  heirs 
and  assigns,  in  manner  aforesaid,  according  to  the  true  intent  and 
meaning  of  these  presents :  And  also,  that  if  default  shall  be  made  in  For  quiet  enjoy- 
the  payment  of  the  said  sum  of  1,500/.  and  interest  or  any  part  thereof,  Sult.**^'  ^^ 
contrary  to  the  aforesaid  proviso  and  covenant  for  payment  of  the 
same,  and  the  true  intent  and  meaning  of  these  presents,  then  and 
in  such  case  it  shall  and  may  be  lawful  to  and  tor  the  said  [mart' 
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^    J,  his  heirs  or  assigns,  at  any  time  or  times  thereafter  and  after 
the  decease  of  the  said  D.  Dunn,  into  and  upon  all  and  every  the 
said  messuages,  lands,  hereditaments  and  premises  hereinbefore  ex- 
pressed to  he  hereby  granted,  or  any  of  them,  or  any  part  or  parts 
X      ^  «  thereof,  to  enter,  and  the  same  from  Uienceforth  peaceably  and  qiuedy 

J3  u^x  J-  **^*7r*^  have,  hold,  occupy  and  enioy,  and   receive  and  take  the  rents, 
0   ^     issues  and  profits  thereof,  to  and  for  his  and  their  own  use,  without  any 
let,  trouble,  interruption  or  disturbance  whatsoever,  of,  fit>m  ch'  by  the 
said  £.  Dunn,  his  heirs,  issue  or  assigns,  or  any  other  person  or  persoos 
whomsoever,  any  estate,  right,  title  or  interest,  havine  or  lawnilly  or 
equitably  claiming,  or  to  mive  or  lawfully  or  equitably  claim  in  or  to 
the  said  messuages,  hereditaments  and  premises,  or  any  of  them,  or 
any  part  or  parts  thereof  (save  and  except  the  estate  for  Ufe  of  tbe  said 
D.  Dunn,  and  such  leases  as  shall  have  been  granted  by  him  in  pur- 
suance of  the  power  for  that  purpose  given  to  him  by  the  said  recited 
Piee  fnm  teeiun.  indenture  of  release) :  And  that  the  free  and  clear,  and  freely  and 
t  raocM.  clearly  and  absolutely  acquitted,  exonerated  and  discharged  or  other- 

r^  *.  4   (ZJ^    ou^  fvM.  ^'^  ^y  ^^^  ^^  ^'  ^^^^9  ^'«  heirs,  executors  or  administrators,  saved, 
\  \^  protected,  kept  harmless  and  indemnified  of,  from  and  asainst  all  and 

f « *  vt^  *y^e^*^-^^*^^^\  manner  of  former  and  other  gifts,  grants,  bargains,  scues,  jointures, 
dowers,  right  and  title  of  dower,  mortgages,  uses,  wills,  entails,  an- 
nuities, rent-charges,  rent  seek  and  arrears  of  rent,  fines,  bsoes, 
amerciaments,  statutes,  recognizances,  judgments,  executions,  exteotB, 
seizures,  sequestrations,  and  all  other  estates,  titles,  troubles,  charan 
and  incumbrances  whatsoever  (except  the  estate  for  life  of  the  said  1). 
For  ftuUMriMiir-  Dunn  and  such  leases  as  aforesaid).  And  moreoyer,  that  if  default 
"^^^  shall  be  made  of  or  in  payment  of  the  aforesaid  sum  of  l,500t  aod 

interest  or  any  part  thereof,  contrary  to  the  aforesaid  proviso  and 
covenant  for  the  payment  of  the  same,  and  the  true  intent  and  mean- 
f^^  ing  of  these  presents,  then  and  in  such  case  he  the  said  £.  Dnnn  and 

"*"  "^>.  0^  ^A^MLA*  J**®  ^^"^  ^^^  issue,  and  all  and  every  other  persons  and  person  whom- 
soever having,  or  lawfully  or  eauitaoly  claiming,  or  who  shall  or  may 
have,  or  lawfully  or  equitably  claim,  any  estate,  right,  title  or  interest, 
of,  in  or  to  the  said  messuages,  lands,  hereditaments  and  i^'emises  here- 
inbefore expressed  to  be  hereby  granted,  or  any  of  them,  or  any  part 
or  parts  thereof  (save  and  except  the  said  D.  Dunn  in  respect  of  hb 
life  estate,  and  the  persons  entitled  for  the  time  being  to  such  leases  ss 
are  hereinbefore  excepted  in  respect  thereof)  shall  and  will  from  time  to 
time  and  at  all  times  thereafter,  upon  the  request  of  the  said  [mort' 
gagee^]  his  heirs,  executors,  administrators  or  assigns,  as  to  such  parts 
of  the  same  hereditaments  and  premises  as  for  the  time  being  shall  not 
under  the  power  of  sale  herein  contained  have  been  abaoTutely  sold 
and  conveyed  or  the  equity  of  redemption  wherein  shall  not  have 
been  absolutely  foreclosed  at  the  costs  and  charses  of  the  said  £. 
Dunn,  his  heirs,  executors  or  administrators,  and  as  to  such  parts 
thereof  as  for  the  time  being  shall  have  been  so  sold  or  the  equity 
of  redemption  wherein  shall  have  been  absolutely  foreclosed  at  the  costs 
and  charges  of  the  person  or  perBons  requiring  the  same,  make,  do  and 
execute,  or  cause  and  procure  to  be  made,  done  and  executed,  all  aod 
every  such  further  and  other  lawful  and  reasonable  acts,  deeds,  matten^ 
things,  conveyances  and  assurances  in  the  law  whatsoever,  for  the 
further,  better,  more  perfecUy  and  absolutely  granting,  conveying  and 
assuring  all  the  said  messuages,  lands,  hereditaments  and  premiseB 
hereinbefore  expressed  to  be  hereby  granted  with  their  appurte- 
nances, unto  and  to  the  use  of  the  said  [mortgagee]^  his  heirs  and 
assigns  for  ever,  free  from  all  incumbrances  except  as  before  excepted, 
as  by  the  said  [mortgagee]^  his  heirs  or  assigns,  or  his  or  their  counsel 
Proviso  for  moit-  in  the  law,  shall  be  reasonably  devised  or  advised  and  required :  Pro* 
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viDED  ALSO,  and  it  is  hereby  agreed  and  declared  between  and  by  the  gagor'f  enjoyment 
Baid  \morfgagee\  and  the  said  £.  Dunn,  that  after  the  decease  of  the  untU  default. 
said  D.  Dunn  it  shall  and  may  be  lawful  to  and  for  the  said  E.  Dnnn, 
his  heirs  and  assigns,  peaceably  and  quietly  to  have,  hold,  occupy, 
possess  and  enjoy  all  the  said  messuages,  lands,  hereditaments  and 
premises  hereby  granted,  or  expressed  and  intended  so  to  be,  with 
their  appurtenances,  and  to  receive  and  take  the  rents,  issues  and 
profits  thereof  to  his  and  their  own  use,  until  default  shall  be  made  in 
payment  of  the  said  sum  of  1,500/.  and  interest,  or  some  part  thereof 
respectively,  contrary  to  the  aforesaid  proviso  or  covenant  for  payment 
of  the  same,  and  the  true  intent  and  meaning  of  these  presents,  without 
any  let,  suit,  trouble,  interruption  or  disturbance  whatsoever,  of,  from 
or  by  the  said  [mortgagee']^  his  heirs  or  assigns,  or  by  any  other  person 
or  persons  whomsoever  lawfully  claiming  or  to  claim  by,  from  or  under 
him,  them  or  any  of  them  (ti).    Provided  always,  and  it  is  hereby  Pn>Tifotonega- 
agreed  and  declared,  that  none  of  the  powers  and  incidents  conferred  ^^^^  appointment 
or  annexed  to  the  estates  or  charges  of  mortgagees  by  an  act  passed  ®''**«»^«'' 
in  the  session  held  in  the  2drd  £  24th  years  of  the  reign  of  Queen 
Victoria,  intituled,  ''An  Act  to  give  to  Trustees,  Mortgagees  and 
Others,  certain  Powers  now  commonly  inserted  hi  Settlements,  Mort- 
gages and  Wills"  (x)  shall  take  effect  or  be  exerciseable  so  far  as  the 
same  act  confers  a  power  to  appoint  or  obtain  the  appointment  of  a 
receiver  of  the  rents  and  profits  of  the  whole  or  any  part  of  the  here- 
ditaments hereinbefore  expressed  to  be  hereby  granted.    In  witness, 
&c. 


(w)  This  deed  must  be  inrolled  in  Cbancenr  within  six  calendar  months 
after  its  execution  ;  see  emtef  p.  365,  s.  41.  The  last  proviso  is  now  usually 
omitted. 

(«)  See  this  act,  ante,  ss.  17—28,  82,  pp.  704,  707. 


No.  XVII. 

CoNVKYANOB  for  Bearing  an  Equitable  Entail  (effecting  an  Estate 
which  had  been  directed  to  be  soldf  and  the  Produce  invested  in  the 
Purchase  of  other  Lands  to  be  entaUedy  by  the  Party  who  foould 
have  been  Tenant  in  Tail  of  the  Lands  to  Oermrchasedy  and  by  the 
Heir  at  Law  of  the  surviving  Trustee  for  Sale.  (See  8  &  4  Will.  4, 
c.  74,  s.  71,  ante^  p.  385.) 

This  Indbnturb,  made  the  day  of ,  a.d.  18—,  between  parties. 

C.  Crow,  of  &c.  esq.,  the  eldest  son  of  J.  Crow,  late  of  &c*,  esq., 
deceased,  of  the  first  part ;  J.  Daw,  of  &c.,  the  eldest  son  and  heir  at  law 
of  M.  Daw,  late  of  kc,  the  surviving  trustee  named  in  the  indentures 
of  lease  and   release  hereinafter  recited,   of  the  second  part;   and 
[releasee]  of  the  third  part :  Wherbas  by  indentures  of  lease  and  re-  Recttal  of  eon- 
lease,  bearing  date  respectively  on  or  about  the  6th  and  7th  days  of  veyanceofenutaa 
June,  1881,  the  release  being  made  or  expressed  to  be  made  between  {JJiTtowli!'*"" 
[partien'jy  the  messuages,  lauds  and  hereditaments  hereinafter  described 
and  intended  to  be  hereby  granted  and  released  were  duly  conveyed 
and  assured  unto  and  to  the  use  of  the  said  M.  Daw  and  A.  B.,  their 
heirs  and  assigns  for  ever,  in  trust  to  sell  and  dispose  of  the  same  here- 
ditaments in  manner  therein  mentioned :  And  by  the  said  indenture 
of  release  it  was  declared  and  agreed  that  the  said  [trustees']^  their 
heirs,  executors,  administrators  and  assigns,  should  stand  and  be  pos- 
sessed of,  and  interested  in,  the  sum  or  sums  of  money  to  arise  or  be 


Digitized  by 


Google 


762 


lUdtalofMttto- 

mentoroUMT 

iMlctUtet. 


Dcelanttonof 
tnuts  of  money 
to  arise  from  tale 
of  estates  directed 
to  be  sold. 


Death  of  tenant 
for  life. 

That  party 
entitled  to  lands 
to  be  purchased 


Appendia. 

prodaced  by  the  mie  or  talet  which  should  be  made  in  pnranance  of  tbe 
tni»t8  of  tbe  same  indeuture,  and  also  of  and  in  the  rents,  isBues  and 
profits  of  the  said  messuages,  lands  and  hereditaments,  in  tbe  mean- 
time  and  until  tbe  same  should  be  sold,  upon  and  for  such  trusts,  intents 
and  purposes,  and  with,  under  and  subject  to  such  powers,  provisoei, 
agreements  and  declarations  as  were  or  should  be  expressed,  declared, 
and  declared  of  and  concerning  the  same,  in  and  by  an  indenture  therein 
mentioned  to  be  then  already  prepared  and  ingroesed,  and  to  bear  or  in- 
tended to  bear  even  date  with  the  indenture  now  in  recital,  and  to  be  made 
or  intended  to  be  made  between  the  persons  therein  named,  being  the 
tame  persons  who  are  parties  to  the  indenture  of  release  next  bcsneiB- 
after  recited :  And  WHBRSJkS  by  indentures  of  lease  and  release  bear- 
ing date  respectively  on  or  about  the  6rh  and  7th  days  of  June,  1831, 
the  release  being  made  or  expressed  to  be  made  between  fpartieM], 
divers  manors,  messuages,  lands  and  other  hereditaments  in  the  county 
of  — ,  therein  particularly  mentioned  and  described,  were  duly  con- 
veyed and  assured,  to  the  use  of  the  said  J.  Crow  and  his  assigns, 
during  the  term  of  his  natural  life,  with  remainder  to  the  said  limsteeM] 
and  their  heirs  during  the  life  of  the  said  J.  Crow,  upon  trust,  by  the 
usual  means  to  preserve  the  contingent  remainders  th^^nafter  limited, 
with  remainder  to  the  use  of  the  first  and  other  sons  of  the  said  J.  Grow 
8uoc(^vely  in  tail,  with  divers  remainders  over :  Avd  br  tbe  in- 
denture of  release  now  in  recital  (being  the  indenture  referred  to  by  the 
hereinbefore  recited  indenture  of  release)  it  was  declared  thsu  the  said 
[trustees],  their  heirs,  executors,  administrators  and  assigns  respectivdy 
should  stand  and  be  possessed  of,  and  interested  in,  all  and  every  the 
sums  and  sum  of  money  to  arise  or  be  produced  by  the  sale  or  sales 
which  might  be  made  of  the  messuages,  lands,  her^itaments  and  pre- 
mises comprised  in  the  said  therein  and  hereinbefore  in  part  recited  in- 
denture, or  any  part  thereof,  in  pursuance  of  the  trusts  of  the  same 
indenture  in  that  behalf  declared,   upon  trust  that  they  the  said 
[trustees'},  or  the  survivor  of  them,  or  the  heirs,  executors,  admuis- 
trators  or  assigns  of  such  survivor,  should  lay  out  and  invest  the  same 
in  the  purchase  of  messuages,  lands  or  hereditaments,  in  fee  simple  in 
possession  in  England  or  Wales,  of  a  clear  and  indefeasible  estate  of 
inheritance,  and  settle  and  assure,  or  cause  to  be  settled  and  assured, 
the  lands  and  hereditaments  so  to  be  purchased,  to  such  and  the  same 
uses,  upon  such  and  the  same  trusts,  and  for  such  and  the  same  intents 
and  purposes,  and  with,  under  and  subject  to  such  and  the  same 
powers,  provisoes,  conditions  and  agreements  as  were  in  and  by  tbe 
mdenture  now  in  recital  limited,  expressed,  declared  and  contained  of 
and  concerning  the  manors,  hereditaments  and  premises  thereby  re- 
leased or  intended  so  to  be,  or  as  near  thereto  as  the  deaths  of  parties 
and  other  intervening  accidents  would  then  admit:  And  it  was  by  tbe 
indenture  now  in  recital  declared,  that  the  rents,  isfues  and  profits  of 
the  hereditaments  comprised  in  the  said  first  hereinbefore  recited  in- 
denture of  release,  or  of  such  part  or  parts  thereof  as  should  lor  the 
time  being  remain  unspld,  should  in  the  meantime  and  until  the  aame 
should  be  sold,  in  pursuance  of  the  trusts  aforesaid,  belong  and  be  naid 
to  such  and  the  same  person  or  persons  as  would  for  the  time  bemg, 
under  the  trusts  thereinbefore  declared,  have  been  entitled  to  receive  the 
rents,  issues  and  profits  of  the  hereditaments  directed  to  be  purchased 
with  such  monies,  in  case  such  purchase  or  purchases  and  settlement 
as  aforesaid  had  then  been  actually  made :  A^d  whb&ras  the  said  J. 

Crow  departed  this  life  on  or  about  the day  of ,  leaving  the 

said  C.  Crow  his  eldest  son  and  heir  in  tail :  Akd  whsksas  the 
said  C.  Crow,  who,  as  the  eldest  son  of  the  said  J.  Crow,  would, 
under  and  by  virtue  of  the  said  secondly  hereinbefore  recited  indenture 
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of  release,  be  entitled  to  the  lands  and  hereditaments  by  the  same  had  elected  to 
indenture  directed  to  be  purchased  with  the  money  to  arise  from  the  ^^^  J*"^* . 
sale  of  the  said  messuages,  lands  and  hereditaments  by  the  said  first  sold? 
hereinbefore-recited  indenture  of  release  directed  to  be  sold,  for  an 
estate  tail  in  possession,  in  case  the  same  hereditaments  were  sold, 
and  such  purchase  and  settlement  were  made  and  executed,  as  by  the 
said  secondly  hereinbefore  recited  indenture  of  release  is  directed, 
hath  elected  to  take  the  hereditaments  so  directed  to  be  sold,  in  lieu 
of  the  lands  and  hereditaments  by  the  same  indenture  directed  to 
be  purchased  with  the  money  to  arise  from  such  sales  as  aforesaid ; 
and  the  said  C.  Crow  being  by  virtue  of  the  trusts  contained  in  the 
same  indenture,  and  the  election  he  hath  so  made  as  aforesaid,  entitled 
to  the  same  hereditaments  for  an  equitable  estate  tail  in  possession,  is 
desirous  of  barring  and  extinguishing  all  equitable  estates  tail  and 
remainders  and  reversions  thereupon  expectant  and  depending  of  and 
in  the  same  hereditaments,  and  for  that  purpose  has  determined  to 
make  and  execute  such  conveyance  and  assurance  as  is  hereinafter  con- 
tained :  And  whereas  the  said  M.  Daw  survived  the  said  A.  B.  his  Death  of  tnuteet. 

co-trustee,  and  the  said  M.  Daw  departed  this  life  on  or  about  the 

day  of now  last  past,  having  made  and  published  his  last  will  and 

testament  in  writing,  but  such  will  does  not  contain  any  particular  or 
general  devise  of  the  hereditaments  comprised  in  the  first  hereinbefore 
recited  indenture  of  release,  and  so  vested  in  him  as  surviving  trustee 
as  aforesaid,  and  therefore,  upon  his  decease,  the  legal  estate  in  the 
same  hereditaments  descended  to  and  became  vested  in  the  said  J.  Daw 
as  the  eldest  son  and  heir  at  law  of  the  said  M.  Daw :  And  whereas  Agreement  of 
the  said  J.  Daw,  on  the  request  of  the  said  C.  Crow,  has  agreed  to  heir  of  trustee 
join  in   the  conveyance  hereinafter  contained,   for  the  purpose  of  *®°^^*y' 
passing  the  legal  estate  in  the  hereditaments  hereinafter  described, 
DOW  vested  m  him  as  the  heir  at  law  of  the  said  M.  Daw,  the  sur- 
viving trustee  as  aforesaid:   Now  this  Indenture  witnesseth,  tbitatitm. 
that  in  order  to  defeat  all  estates  tail  of  the  said  C.  Crow  of  and  in  CooTeyance  by 
the  messuages,  lands  and  hereditaments  hereinafter  described,  and  JJJJf^*"t^'^ 
intended  to  be  hereby  granted  and  released,  and  all  remainders, 
reversions,  estates,  rights,  interests  and  powers,  to  take  efiect  after 
the  determination  or  in  defeasance  of  such  estates  tail,   and    for 
limiting  and  assuring  the  same  premises  unto  and  to  the  use  of  the 
said  C.  Crow,  his  heirs  and  assigns  for  ever,  and  in  consideration 
of  the  sum  of  b$,  of  lawful  money  of  Great  Britain  to  each  of  them 
the  said  C.  Crow  and  J.  Daw  in  hand  paid  by  the  said  [relecLseeX 
at  or  before  the  sealing  and  delivery  of  these  presents,  the  several 
receipts  whereof  are  hereby  acknowledged,  he  the  said  C.  Crow 
doth  by  these  presents  grant,  alien,  dispose  of,  release  and  confirm, 
and  the  said  J.  Daw  (u)  (at  the  request  and  by  the  direction  of  the 
■aid  C.  Crow,  testified  by  his  being  a  party  to  and  sealing  and  de- 
livering these  presents,)  doth  by  these  presents  grant,  release  and 
confirm  unto  the  said  {releasee'] :   All  that,  &c.     [Description  of 
estate^  general  words,  reversion,  SfC.  and  all  the  estate,  Sfc.  ante,  pp. 
711,  712.]    To  have  and  to  hold  the  said  messuages  and  lands,  habbhdvm. 
and  all  and  singular  other  the  hereditaments  and  premises  hereinbefore 
expressed  to  be  hereby  granted  and  released,  with  their  and  every  of 


(tf^  It  seems  that  until  the  entail  is  barred,  the  trustee  would  not  be  justi- 
fied in  conveying  the  legal  fee  to  the  tenant  in  tail,  but  only  an  estate  com- 
mensurate with  the  interest  of  the  latter.  (See  Short  v.  Wood,  1  P.  Wms. 
470,  and  the  cases  cited  in  1  Atk.  12,  8rd  edit.) 
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their  appurtenances,  unto  the  said  [releasee]  and  his  heira :  To  the  only 
use  and  behoof  of  the  said  C.  Crow,  his  heirs  and  assigns  for  ewer, 
freed  and  absolutely  discharged  of  and  from  all  estates  tail,  and  aO 
remainders  and  reversions  expectant  or  depending  thereupon,  and  all 
collateral  limitations  thereunto  annexed,  and  all  the  trusts,  estates,  aad 
interests  created,  limited  or  declared,  or  directed  to  be  created,  limited 
or  declared,  in  and  by  the  said  hereinbefore  recited  indentures  of  release, 
CoTenantaffmiott  or  eiUier  of  them:  And  the  said  J.  Daw  doth  hereby  for  himself  his 
4.».»K*.  heirs,  executors  and  administrators,  covenant  and  declare  with  and  to 

the  said  [releoMee],  his  heirs  and  assigns,  that  he  the  said  J.  D&w  batk 
not  at  any  time  heretofore  made,  done,  committed  or  executed,  or 
knowing!  V  or  willingly  permitted  or  sufieired,  or  been  party  or  privy  to 
any  act,  deed,  matter  or  thing  whatsoever,  whereby  or  by  reason  or 
means  whereof  the  said  messuages,  lands  and  other  hereditaments  here- 
inbefore expressed  to  be  hereby  granted  and  released,  or  any  of  them, 
or  any  part  thereof,  are,  is,  can,  shall  or  mav  be  conveyed,  charged, 
afiected  or  incumbered  in  title,  estate  or  otherwise  howsoever.  Ib 
WITNESS,  &c.  (x). 

(x)  This  deed  mutt  be  inrolled  in  Chancery  within  six  calendar  months 
after  iu  execution.    (See  ante,  s.  71t  p.  886.) 


No.  XVIII. 

AssiONMBNT  of  Stocky  subiect  to  be  bwested  in  the  Ptarcham  qf 
Lands  to  be  entailedy  by  the  Persons  who  would  have  been  Tempd 
for  life  in  Possession  and  Tenant  in  Tail  in  Remainder  qf  smdk 
Lands f  if  purchased,  for  the  purpose  qf  discharging  the  Stock 
from  the  Trusts  to  which  it  was  suoject,    (See  ante^  p.  385.) 

Partiet.  This  Indrnturb,  made  the day  of ,  a.d.  18—,  between 

William  Evans,  of  &c.,  of  the  first  part;  Edward  Evans,  of  ke^ 
the  eldest  son  and  heir  of  the  body  of  the  said  W.  Evans,  of  the 
Reciuiorwiii  second  part;  and  A.  B.,  of  &c.,  of  the  third  part;  Whereas 
giving  the  residue  [recital  of  will  devising  estates  to  W.  Evans  for  Ufe,  with  remainder 
wtSe7tStiu8teei  '^  ^  fi^st  and  other  sons  successive^  in  tail  (See  ante,  p.  728.)] 
to  be  invested  in*  '^^  the  said  testator  gave  and  bequeathed  all  bis  goods,  chattdb, 
Darchaseof  ready   money,    securities    for    money   and    other    personal    estates 

Umited'inttriet    *°^    eflects  whatsoever  nnto  the  said   [trustees],    their  execntors, 
■etUement.  administrators  and  assigns,  upon  trust,  that  they  the  said  [trustees], 

or  the  survivor  of  them,  or  the  executors,  administrators  ot 
assigns  of  such  survivor,  should  sell  and  dispose  of,  and  convert 
into  money,  all  such  part  of  his  (the  said  testator's)  personal  estate 
as  should  not  consist  of  money  or  government  securities  or  mort- 
gages upon  real  estates,  and  should  stand  and  be  possessed  of  and 
interested  in  the  money  into  which  the  same  shall  be  so  con- 
verted, and  of  and  in  such  part  of  the  same  as  should  consist  of 
money,  government  securities,  or  mortgages,  upon  trust  that  they  the 
said  (trustees'],  or  the  survivor  of  them,  or  the  executors,  administrm- 
tors  and  assigns  of  such  survivor,  sliould  by  and  with  the  same  pay  bis 
(the  said  testator's)  debts,  legacies,  funeral  and  testamentary  expenses: 
And  the  said  testator  directed  that  the  said  [trustees]  or  the  survivor 
of  them^  or  the  executors^  administrators  or  assigns  of  such  sarviror, 
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sbonld  lay  out  and  invest  all  the  ultimate  residue  and  surplus  of  bis 
(the  said  testator's)  personal  estate,  which  should  remain  after  payment 
of  his  debts,  legacies,  funeral  and  testamentary  expenses,  in  the  pur- 
chase of  freehold  manors,  messuages,  lands  or  hereditaments,  to  be 
situate  in  the  said  county  of  Essex,  with  such  copyhold  messuages, 
lands,  tenements  or  hereditaments,  as  might  be  contiguous  thereto,  or 
be  convenient  to  be  held  therewith;  And  the  said  testator  directed 
that  the  said  [trustees],  or  the  survivor  of  them,  or  the  executors,  ad- 
ministrators or  assigns  of  such  survivor,  should  convey,  settle  and 
assure,  or  cause  to  be  conveyed,  settled  and  assured,  the  real  estate 
which  should  be  so  purchased,  to  such  and  the  same  uses,  upon  and 
for  such  and  the  same  trusts,  intents  and  purposes,  and  with,  under 
and  subject  to  such  and  the  same  powers,  provisoes,  limitations  and 
declarations,  as  in  and  by  his  said  will  were- declared  or  expressed  of 
and  concerning  the  hereditaments  thereby  devised  as  aforesaid,  and 
which  should  be  then  subsisting  undetermined  or  capable  of  taking 
effect,  or  as  near  thereto  as  the  deaths  of  parties  and  other  contin- 
gencies would  then  admit ;  And  the  said  testator  further  declared  his 
will  to  be,  that  until  the  money  directed  to  be  invested  in  the  pur- 
chase of  real  estate  as  aforesaid  should  be  invested  in  a  purchase  or 
Furchases  as  thereinbefore  directed,  it  should  be  lawful  n>r  the  said 
trustees],  and  the  survivor  of  them,  and  the  executors,  administrators 
and  assies  of  such  survivor,  to  place  out  and  invest  such  money  at 
interest  m  the  public  funds,  or  in  or  upon  government  or  real  securities, 
in  their  or  his  names  or  name,  and  to  alter  and  transpose  such  securities 
or  funds  as  often  as  to  them  or  him  should  seem  meet,  and  that  the 
dividends,  interest  and  annual  proceeds  of  such  stocks,  funds  or  secu- 
rities should  go  and  be  payable  and  applicable  to  and  for  such  uses, 
intents  and  purposes,  as  the  rents  and  profits  of  the  estates  to  be  pur- 
chased therewith  respectively  would  go  and  be  payable  and  applicable, 
in  case  such  purchase  or  purchases  and  settlement  as  aforesaid  were 
then  actually  made :  And  wherras  the  said  [testator]  departed  this  Testator*!  death, 

life  on  or  about  the day  of ,  without  having  altered  or  re-  J|L^^JJ^** "' 

Yoked  his  said  will,  which  was  duly  proved  by  the  eaia  [tmstees],  the       ^   * 

executors  therein  named,  on  the day  of ,  in  the  Prerogative 

Court  of  the  Archbishop  of  Canterbury :  And  whereas  after  pay-  That  surplus  of 
ment  and  satisfaction  of  all  the  debts,  legacies,  funeral  and  testamentary  ***'"5^  *S*'® 

expenses  of  the  said  [testator],  the  sum  of  £ remained  in  the  hands  J^^ment  of  debts 

of  the  said  [trustees],  subject  to  be  invested  in  the  purchase  of  real  fro. 

estates,  pursuant  to  the  directions  for  that  purpose  contained  in  the 

said  recited  will:  And  whereas  the  said  [trustees]  did  not  lay  out  Surplus  of  testa- 

and  invest  the  said  sum  of  jB ,  or  any  part  thereof,  in  the  purchase  taTostcdinftlnds. 

of  lands,  pursuant  to  the  directions  contained  in  the  said  recited  will, 

but  the  same  sum  was,  on  or  about  the day  of ,  invested  by 

the  said  [trustees]^  in  their  names,  in  the  purchase  of  the  sum  of 
10,000/.  three  per  cent  consolidated  bank  annuities,  which  is  now 
standing  in  their  names  in  the  books  of  the  governor  and  company  of 
the  Bank  of  England,  subject  to  the  trusts  of  the  said  recited  will : 
And  whereas  the  said  W.  Evans  would  be  tenant  for  life  of  the  interests  of  par- 
lands  and  hereditaments,  by  the  said  will  directed  to  be  purchased  and  ^^^* 
settled  as  aforesaid,  if  such  purchase  and  settlement  were  made,  and  in 
such  case  the  said  E.  Evans  would  be  tenant  in  tail  in  remainder  ex- 
pectant on  the  decease  of  the  said  W.  Evans,  of  and  in  the  same  lands 
and  hereditaments :  And  whereas  the  said  W.  Evans  and  E.  Evans  Agreement  to 
have  agreed  to  concur  in  these  presents  for  the  purpose  of  dischar^ng  fr^JJ^ts'***^^ 
the  said  sum  of  10,000/.  three  per  cent  consolidated  bank  annuities, 
from  the  trusts  of  the  said  recited  will^  in  manner  hereinafter  men- 
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AfnenMnt  of       tloDcd :  Amd  whbrkas  tbe  life  estate  or  iDterest  of  the  eaid  W.  Evsai, 
tount  for  Ufe  to    of  g^QJ  jq  the  divideods  of  tbe  said  sum  of  lO.OCKU.  three  per  cent,  eon- 
r2ju^toSo^       solidated  bank  annoities,  has  been  valued  at  the  sum  of  2,000^  hke 
hk  interettt.         aonaities,  which  the  said  W.  Evans  has  agreed  to  accept  in  fall  satis- 
faction of  all  his  interest  or  estate  in  the  said  first- men doaed  som,  or 
any  other  stocks,  funds  or  securities*  in  or  upon  which  the  same  may 
be  invested,  or  in  anv  lands  or  hereditaments  directed  to  be  porehased 
Tbratvm.  therewith  respectively:    Now  this  l29DBirruRB  wrrir bsseth (jr). 

Tenant  for  itfit  that  in  order  to  discharge  the  said  sam  of  10,0002.  three  pa-  cent,  ooa- 
miui'aMifnlho  solidated  bank  annuities,  or  any  stocks,  funds  or  securities,  in  or  upon 
f took  to  a  tnutoe.  which  the  same  may  be  invested,  firom  the  trusts  declared  by  the  said 
recited  will,  and  for  defeating  all  estates  tail  directed  to  be  limited  or 
created  in  the  lands  thereby  directed  to  be  porcliased  as  aforesaid,  aod 
all  remainders,  reversions,  estates,  rights,  interests  and  powers,  to  take 
effect  after  the  determination  or  in  defeasance  of  such  estates  tail,  aad 
to  the  intent  that  the  said  W.  Evans  and  £•  Evans  may  acquire  the 
absolute  interest  in  and  power  of  disposition  over  the  same  aom,  and 
also  in  considatttion  of  the  sum  of  5e.  of  lawful  money  of  Great 
Britain  to  each  of  them  the  said  W.  Evans  and  E.  Evans  paid  by  the 
•aid  A.  B.  at  or  before  the  sealing  and  delivery  of  these  presents,  tbe 
several  receipts  whereof  are  hereby  acknowledged,  the  said  W.  Evans, 
according  to  his  interest  in  the  premises  hereinafter  assigned,  and 
tbe  said  E.  Evans,  under  and  by  virtue  and  in  pursnaace  of  the 
power  or  provision  for  that  purpose  given  by  or  contained  in  an  act  of 
parliament  passed  in  the  session  of  parliament  held  in  the  third  and 
fourth  years  of  the  reign  of  his  late  majesty  King  William  the  Fourth, 
intituled  "  An  Act  for  the  Abolition  of  Fines  and  Recoveries,  and  for 
the  Substitution  of  more  simple  Modes  of  Assurance ;"  and  with  the 
consent  and  approbation  of  tbe  said  W.  Evans,  testified  by  his  bdsg 
a  party  to  and  sealing  and  delivering  these  presents,  do,  aiid  each  of 
them  doth  by  these  presents,  bargain,  sell,  assign,  transfer  and  set 
over,  unto  the  said  A.  B.,  his  executors,  admmistiators  aad  assigns, 
All  that  the  said  sum  of  10,000i.  three  per  cent.  eoneoUdaled 
bank  annuities,  now  standing  in  the  names  of^  the  said  [tni$iee$]  is 
the  books  of  the  Governor  and  Company  of  the  Bank  of  EagULod 
as  aforesaid,  and  the  stocks,  funds  and  securities  in  or  upon  which 
the  same  shall  be  laid  out  or  invested,  and  the  interest,  dividends 
and  annual  proceeds  now  due  or  hereafter  to  become  due  in  respect 
of  tbe  same ;  and  also  all  other  the  stocks,  funds,  trust  monies  aad 
securities  now  vested  in  or  standing  in  the  names  of  the.  said  [Iras- 
tees],  the  produce  of  which,  under  the  trusts  of  the  said  recit^  will 
of  the  said  Itestatar],  is  subject,  or^  in  case  these  presents  had  not 
been  executed,  would  have  been  subject  to  be  laid  out  aad  invested 
in  the  purchase  of  lands  to  be  settled  as  aforesaid ;  And  all  the  right, 
title,  interest,  property,  claim  and  demand  whatsoever  of  them  the 
said  W.  Evans  and  £.  Evans,  and  each  of  them,  o^  in,  to,  firom  or 
out  of  the  stocks,  funds,  securities  and  premises  hereby  assigned,  or 


iy)  It  will  be  observed,  that  the  act  of  parliament  requires  a  disposition 
of  this  kind  to  be  effected  by  an  assignment,  otherwise  it  might  probably 
have  been  considered  sufficient  for  the  tenant  for  life  and  remainderman  to 
have  declared  by  deed  to  be  inrolled,  that  the  stock  should  be  discharged 
from  the  trusts  of  the  will,  and  that  the  trustees  should  transfer,  or  stand 
possessed  of  the  stock,  to  such  persons,  or  upon  such  trusts,  as  the  inte- 
rested parties  directed,  without  die  formality  of  an  assignment  to  a  third 

party- 
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eipreflsed  and  intended  so  to  be,  and  every  part  thereof,  To  have,  habbndvm. 
HOLD,  RBCBiTE,  TAKE  AND  EN  JOT  the  stocks,  fands  and  securities, 
and  all  and  singular  other  the  premises  hereby  assigned,  or  expressed 
and  intended  so  to  be,  unto  and  by  the  said  A.  B,,  bis  executors, 
administrators  and  assigns,  to  the  intent  and  purpose  that  the  same 
may  be  freed  and  absolutely  discharged  of  and  from  all  the  trusts, 
directions,  powers  and  authorities  in  and  by  the  said  recited  will  of 
the  said  [testator]  expressed,  declared,  and  contained  of  and  con- 
cerning the  clear  residuary  personal  estate  of  the  said  [testatar]^  and 
also  of  and  from  all  estates  tail  and  other  interests  whatsoever  to 
which  the  lands  directed  to  be  purchased  and  settled  as  aforesaid 
would  have  been  subject,  in  case  such  purchase  and  settlement  as 
aforesaid  had  been  actually  made  and  executed  (z):  And  it  is  hereby  D«ciantion  of 
declared  and  agreed  by  and  between  the  parties  to  these  presents,  tnutoftheitock. 
that  the  said  A.  B.,  bis  executors,  administrators  and  assigns,  and 
also  the  said  [trtutees],  and  their  respective  executors,  administrators 
and  assigns,  shall  henceforth  stand  and  be  possessed  of  and  inte- 
rested in  all  and  singular  the  stocks,  funds,  securities  and  other  pre- 
mises herebv  assigned,  or  expressed  and  intended  so  to  be,  and  every 
part  thereof,  Upon  trust  for  such  person  or  persons,  and  for  such 
intents  and  purposes  as  the  said  W.  Evans  and  E.  Evans  shall  by  any 
writing  or  writings  under  their  hands  jointly  direct  or  appoint ;  and  in 
default  of  such  direction  or  appointment.  Then  as  to  and  ooncern- 
INQ  2,000/.  three  per  cent  consolidated  bank  annuities,  part  of  the 
said  sum  of  10,000/.  like  annuities,  and  the  interest,  dividends  and 
annual  proceeds  henceforth  to  become  due  in  respect  of  the  said  sum  of 
52,000^  like  annuities.  In  trust  for  the  absolute  use  and  benefit  of 
the  said  W.  Evans,  his  executors,  administrators  and  assigns,  and  to 
be  transferred  as  he  or  thev  shall  direct,  in  full  satisfaction  for  the 
estate  or  interest  of  the  said  W.  Evans  of  and  in  the  said  trust  monies, 
stocks,  funds  and  securities,  or  in  the  lands  and  hereditaments  by  the 
said  recited  will  directed  to  be  purchased  therewith  as  aforesaid :  And 
as  to  and  concerning  the  sum  of  8,000/.  three  per  cent  consoli- 
dated bank  annuities  (residue  of  the  said  sum  of  10,000/.  like  an- 
noities),  and  all  dividends  henceforth  to  become  due  in  respect  thereof, 
and  all  other  the  premises  hereby  assi^ed,  or  expressed  and  intended 
•o  to  be  (subject  to  the  said  sum  of  2,000/.  like  annuities,  and  the 
dividends  thereof,  so  to  be  held  in  trust  for  or  to  be  transferred  to  the 
said  W.  Evans  as  aforesaid),  In  trust  for  the  said  E.  Evans,  his  exe- 
eators,  administrators  and  assigns,  and  to  be  paid  or  transferred  to 
bim  or  them,  or  as  he  or  they  shall  direct  Provided  always,  and  it  is  Reeeiptf  of  par. 
hereby  agreed  and  declared  between  and  by  the  parties  to  these  pre-  J^^JiJw  Su^  ** 
tents,  that  the  receipt  or  receipts  in  writing  of  the  said  W.  Evans,  his  chargM. 
executors,  administrators  and  assigns,  for  the  said  sum  of  2,000/.  three 
per  cent  consolidated  bank  annuities,  and  the  dividends  thereof,  or  the 
produce  thereof  respectively,  and  the  receipt  or  receipts  in  writing  of 
the  sakl  E.  Evans,  his  executors,  administrators  and  assigns,  for  the 
said  sum  of  8,000/.  like  annuities,  and  the  dividends  thereof,  or  the 
produce  thereof  respectively,  shall  be  respectively  good  and  effectual 
releases  and  discharges  to  the  said  Itrustees]^  and  their  respective  exe- 
cutors, administrators  and  assigns,  without  any  further  or  other  direc- 
tion or  authority  from  the  said  A.  B.,  his  executors,  administrators  or 
assigns,  and  that  he  and  they  respectively  shall  not  be  answerable  or 

(»)  Where  the  parties  assigning  are  not  to  receive  the  money  or  stock, 
the  usual  power  of  attorney  and  of  giving  discharges  should  be  inserted. 
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accountable  for  any  misapplication  or  nonapplication  of  the  said  trust 
monies,  stocks  and  fonds,  or  the  dividends  thereof  or  any  part  thereof 
respectively.    In  wirNsss,  &c.  (a). 

(a)  It  is  apprehended,  that  after  the  due  execution  and  inrolment  of  tbii 
deed  in  Chancerv,  that  the  trustees,  in  whose  names  the  stock  is  standing, 
will  be  justified  m  transferring  it  according  to  the  trusts  of  this  deed.  U 
W.  Evans  or  E.  Evans  have  created  any  incumbrances  afiecting  the  fund, 
of  which  the  trustees  have  notice,  the  fund  cannot  be  safely  transferred 
without  the  consent  of  the  incumbrancers,  or  providing  for  their  cbargec 
The  trustees,  on  transferring  the  stock,  will  be  entitled  to  require  the  usoal 
release  and  indemnity  from  the  parties  beneficially  interested. 


No.  XIX. 

AssiONMENT  hjf  Tenant  in  TaU  in  Remainder,  with  the  Catueat  cf 
the  Protector  of  the  Settlement,  of  Fund*  subject  to  be  had  md  m 
Lands  to  be  entailedy  in  order  that  the  same  may  be  immediatefy  re- 
assijmed  to  the  Assignor,  Decktration  that  Fund  shall  be  considered 
as  Personal  Estate. 

This  iNDENTURBy  made  the  day  of ,  in  the  year  of  oor 

Lord  18—,  between  W.  Evans,  of  &c.  esq.  [the  tenant  m  taU  in  re- 
mainder] of  the  first  part ;  £.  Evans,  of  &c.  [the  protector]  of  the 
second  part ;  and  [trustee']  of  the  third  part :  WHEasAS  [the  same 
recitals  as  in  No.  XVIII.  as  far  as  the  aareement  to  diacharge  stock 
from  trusts] :  And  wherba.8  the  said  W.  Evans  is  desirons  of  ac- 
quiring the  absolute  beneficial  interest  in  the  said  sum  of  10,0001 8/1 
per  cent  consolidated  bank  annuities,  subject  to  the  estate  for  life  <A 
the  said  E.  Evans  therein,  who,  as  the  protector  of  the  settlement 
created  by  the  said  recited  will,  has  agreed  to  consent  to  the  assign- 
ment intended  to  be  hereby  made  in  manner  hereinafter  mentioned : 
Tbratvk.  Now  this  Indenture  witnesseth,  that  in  order  to  defeat  the 

Tenant  In  tafl  estate  tail  of  the  said  W.  Evans,  created  or  directed  to  be  created  in 
\^thconj«nt*of **  ^®  ^^^  stocks,  funds  and  securities  hereby  assigned,  or  expressed  and 
i>rotMtw!*^  intended  so  to  be,  and  all  estates,  rights,  mterests  and  powers  to  take 
efiect  after  the  determination  or  in  defeasance  of  such  estate  tail, 
and  to  vest  the  absolute  beneficial  interest  in  the  same  stocks,  fands 
and  securities  in  the  said  W.  Evans^  subject  to  the  life  interest  of 
the  said  £.  Evans  therein,  and  in  consideration  of  the  sum  of  lOv. 
of  lawful  money  of  Great  Britain,  paid  bv  the  said  [trugtee]  to  the 
said  W.  Evans,  at  or  immediately  before  toe  execution  of  these  pre- 
sents, the  receipt  whereof  is  hereby  acknowledged,  be  the  said  W. 
Evans,  under  and  by  virtue  and  in  pursuance  of  the  powers  and  pro- 
visions for  that  purpose  given  by  or  contained  in  an  act  of  parliament 
made  and  passed  in  the  fourth  year  of  the  reign  of  bis  late  majesty 
King  William  the  Fourth,  intituled,  *'  An  Act  for  the  Abolition  of 
Fines  and  Recoveries,  and  for  the  Substitution  of  more  simple  Modes 
of  Assurance,"  with  the  consent  and  approbation  of  the  said  £.  Evans, 
testified  by  his  being  a  party  to  and  sealing  and  delivering  these  pre- 
sents, doth  by  these  presents  assign,  transfer  and  set  over  unto  the 
said  [trustee],  his  executors,  administrators  and  assigns,  All  that  the 
said  sum  of  10,000/.  Si.  per  cent,  consolidated  bank  annuities,  now 
standing  in  the  names  of  the  said  [trMsfeesI  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England  as  aforesaid,  and 
the  stocks,  funds  and  securities  in  or  opon  which  the  same  shall  be 
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laid  out  and  inyested,  and  the  dividends  and  interest  thereof  to  become 
due  after  the  decease  of  the  said  £.  Evans,  and  also  all  other  the 
Blocks,  funds,  trust  monies  and  securities  now  vested  in  and  standing 
in  the  names  of  the  said  [trustees'ly  the  produce  of  which,  under  the 
trusts  of  the  said  recited  will  of  the  said  Itestator],  is  subject,  or  in 
case  these  presents  hud  not  been  made  and  executed,  would  have 
been  subject  to  be  laid  out  and  invested  in  the  purchase  of  lands  to 
be  settled  as  aforesaid;  And  all  the  right,  title,  interest,  property, 
claim  and  demand  whatsoever  of  the  said  W.  Evans  of,  in,  to,  from 
or  out  of  the  said  stocks,  funds  and  securities  hereby  assigned,  or  ex- 
pressed and  intended  so  to  be :  To  have,  hold,  receive,  take  habehottk. 
AND  ENJOY  the  stocks,  funds,  and  all  and  singular  other  the  premises  To  trustee  in  trust 
hereby  assigned,  or  expressed  and  intended  so  to  be,  (subject  to  the  'o  ro-aisign. 
estate  or  interest  therein  for  life  of  the  said  E.  Evans,  but  freed  and 
absolutely  discharged  from  the  estate  tail  of  the  said  W.  Evans,  and 
all  estates,  rights,  interests  and  powers  to  take  effect  after  the  determi- 
nation or  in  defeazance  of  such  estate  tail,)  unto  the  said  [irusteeJL 
his  executors,  administrators  and  assigns,  in  trust  for  the  said  W. 
Evans,  his  executors  or  administrators,  and  to  the  intent  that  he  the 
said  [trustee]^  his  executors  or  administrators,  do  and  shall  for^with, 
in  and  by  an  indenture  already  prepared  and  ingrossed,  and  intended 
to  be  indorsed  on  these  presents,  and  to  be  made  between  the  said 
[irusteel  of  the  one  part,  and  the  said  W.  Evans  of  the  other  part, 
assign  the  said  stocks,  funds,  securities  and  premises  hereby  assigned, 
or  expressed  and  intended  so  to  be,  subject  as  aforesaid,  unto  the  said 
\V.  Evans,  his  executors,  administrators  and  assigns,  for  his  and  their 
own  use  and  benefit,  and  upon  and  for  no  other  trusts,  intent  or  pur- 
pose whatsoever :  And  the  said  W.  Evans  and  E.  Evans,  according  Declaration  tliat 
to  their  respective  interests  in  the  premises,  do  hereby  declare  and  ^^^^J^^ 
direct,  that  the  stocks,  funds,  securities  and  trust  monies  hereby  as-  JSSl)nS[^esuIte. 
signed,  or  expressed  and  intended  so  to  be,  shall  from  henceforth  be 
and  be  deemed  to  be  of  the  nature  and  quality  of  personal  estate  to  and 
for  all  intents  and  purposes  whatsoever,  any  rule  of  equity  to  the  con- 
trary notwithstanding,  and  that  the  same,  or  any  part  thereof,  shall 
not  be  laid  out  by  the  said  Itrustees"^  in  the  purchase  of  lands  and 
hereditaments,  pursuant  to  the  directions  for  that  purpose  contained 
in  the  said  recited  wUl  of  the  said  [testator].    In  witness,  &c.  (b) 

(6)  This  deed  must  be  inroUed  in  Chancery  within  six  calendar  months 
after  its  execution.  (See  an/e,  p.  386.)  Money  directed  to  be  laid  out  in 
the  purchase  of  lands  is,  for  all  the  purposes  for  which  it  is  so  directed  to 
be  invested,  impressed  in  equity  with  the  qualities  of  real  estate ;  it  will 
descend  to  the  heir,  it  will  be  real  assets  for  payment  of  debts,  and  will  pass 
by  a  devise  of  lands  and  hereditaments.  It  is,  however,  competent  to  the 
parties  having  absolute  interests  in  such  money,  by  a  declaration  of  their 
intention,  to  take  from  the  fund  such  qualities  of  real  estate,  and  to  make 
it  transmissible  as  personalty.    {Fan  v.  Barnetty  19  Ves.  109.) 


No.  XX. 

Re- ASSIGNMENT  (to  be  indorsed  on  last  Deed)  for  the  Purpose  of 
vesting  the  absolute  Reversionary  Interest  in  the  Funds  in  the 
Tenant  in  Tail  in  Remainder, 

This  Indenture,  made  the day  of ,  in  the  year  of  our 

Lord  18 — ,  between  the  within-named  [trustee]  of  the  one  part,  and 
the  within-named  W,  Evans  of  the  other  part :  Witnesseth,  that 
8.  3d 
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in  pureaance  of  the  trusts  reposed  in  the  said  [trustee]  hj  the  widun- 
wntten  indenture,  and  in  consideration  of  the  sum  of  10«.  of  lawful 
money  of  Great  Britain  to  the  said  {trustee'\  paid  by  the  said  W. 
Evans,  at  or  immediately  before  the  sealing  and  delivery  of  these  pie- 
sents,  the  receipt  whereof  is  hereby  acknowledged,  he  the  said  [trugteel 
doth  by  these  presents  assign,  transfer  and  set  over,  unto  the  said  W. 
Evans,  his  executors,  administrators  and  assigns.  All  that  the  within- 
mentioned  sum  of  10,000/.  3/.  per  cent  consolidated  bank  annuitiesiy 
and  all  other  the  stocks,  funds,  securities,  dividends,  interest  and  pre- 
mises, in  and  by  the  within- written  indenture  assigned,  or  expressed  and 
intended  so  to  be :  And  all  the  right,  title,  interest,  property,  possibilltv, 
elaim  and  demand  whatsoever,  both  at  law  and  in  equity,  of  him  the 
said  [trustee]  of,  in,  to,  or  out  of  the  same  premises,  and  every  part 
thereof.  Together  with  all  powers,  remedies  and  means  whatsoever, 
requisite  or  necessary  for  suing  for,  recovering,  and  giving  efiectual 
releases  and  discharges  for  the  same  stocks,  funds,  securities  and  pre- 
mises, and  every  or  any  part  thereof:  To  hatb  and  to  hou>,  re- 
CBivB,  TAKB  AND  BNJOT  all  and  singular  the  premises  hereby  assigned, 
or  expressed  and  intended  so  to  be,  unto  and  by  the  said  W.  Evans,  his 
executors,  administrators  and  assigns,  for  his  and  their  own  uae  and 
benefit,  as  part  of  his  and  their  personal  estate  and  efiects,  subject  never^ 
thelesB  to  toe  life  interest  of  toe  within-named  £.  Evans  in  the  same 
stocks,  funds,  securities  and  premises:  And  the  said  [trustee]  doth 
CoreBMitbj  hereby  for  himself,  his  heirs,  executors  and  administrators,  covenant 

hi^nat^ufr-     •"^  declare  with  and  to  the  said  W.  Evans,  his  executors,  adminis- 
b«nd.  trators  and  assigns,  that  he  the  said  [trustee]  hath  not  made,  done, 

executed  or  permitted  any  act,  deed,  matter  or  thing  whatsoever, 
whereby  or  by  reason  or  means  whereof  the  said  stocks,  funds,  secu- 
rities and  premises  hereby  assigned,  or  expressed  and  intended  so  to  be, 
or  any  part  thereof,  are,  is,  can,  shall  or  may  be  charged,  incumbered 
or  in  any  manner  prejudicially  affected  in  title,  interest  or  otherwiee 
howsoever.    In  witness,  &c.  (c)    . 

(c)   This  deed  will  require  a  368.  stamp,  but  not  inrolment. 
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A. 

ABATEMENT, 

Right  of,  by  commoners,  53. 
By  pulling  down  buildings  upon  common,  53. 
In  case  of  nuisance  to  a  watercourse,  116. 
to  lights,  130. 

ABSENCE, 

Court  of  Chancery  may  make  decree  in  absence  of  trustee,  656. 
Beyond  seas  of  a  creditor  not  to  be  a  disability,  311. 
See  Beyond  Seas. 

ABSTRACT  OF  TITLE, 

For  sixty  years  may  be  required  by  purchaser,  204. 
To  advowsons,  should  extend  to  a  century,  240. 

ACCOUNT, 

Of  rents,  to  what  time  carried  back,  272. 
No  time  fixed  for,  against  trustees  of  charity,  ih. 
Payment  by  settlement  of,  805. 

Of  debts  of  deceased  person  may  be  ordered  immediately  after  pro* 
bate  granted,  697. 

ACCOUNTANT-GENERAL, 

When  money  in  hands  of,  may  be  made  available  for  payment  of 
judgment  debts,  564. 

ACCOUNTANTS.    See  Crown  Debts. 

ACKNOWLEDGMENT  IN  WRITING, 

Of  title,  when  to  be  equivalent  to  receipt  of  rent,  &c,  194. 

What  is,  to  be  decided  by  judp^e,  ib. 

What  was  and  was  not  a  sufficient,  1 95. 

Variance  in  language  of  statutes  requiring,  195. 

Mortgagor's  right  of  redemption  to  be  preserved  by,  230. 

Cases  as  to,  respecting  mortgages,  233,  234. 

Right  to  money  charged  on  land,  and  legacies  may  be  preserved 

bv,  248. 
Right  to  arrears  of  rent  or  interest  may  be  preserved  by,  262. 
Under  the  40th  and  42nd  sections  of  3  &  4  Will  4,  c.  27.  .254,  256. 
Master's  report  in  suit  not  deemed  sufficient,  259. 
In  actions  on  specialties,  279. 

Provisions  as  to,  extended  to  acknowledgments  by  agents,  812. 
Under  Lord  Tenterden's  Act,  what  to  be  deemed  sufficient  to  take 

cases  out  of  Statute  of  Limitations  in  debt  and  case,  291. 
Proviso  as  to  joint  contractors,  ib. 
By  representatives  of  one  joint  contractor,  will  not  affect  the  sur- 

vivor,  ib. 
Indorsement  of  payments,  ib. 
Construction  of  Lord  Tenterden's  Act,  as  to,  292. 
Part  payment,  292. 

Must  be  signed  by  party  to  be  charged,  or  his  agent,  292,  812. 
Cases  which  have  been  held  sufficient,  293,  294. 
Exempted  from  stamp  duty,  295. 
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ACKNOWLEDGMENT  IN  WRITING— e<m/lm(e<<. 
What  have  been  deemed  insufficient,  296,  297. 
Must  conuin  promise  to  pay,  297. 
With  condition  annexed,  ib. 
Legal  effect  of,  in  case  of  debt,  298. 
Cases  as  to  part  payment  of  principal  or  interest  within  Lord  Ten- 

terden*8  Act,  299. 
Of  part  payment  may  be  proved  by  parol,  300. 
In  case  of  joint  contractors,  806. 
In  case  of  debts  contracted  by  infants,  808. 
Letter  admitting  balance,  298. 

Promise  in  writing  to  pay  proportion  of  a  joint  debt,  ib. 
Inventory  made  in  ecclesiastical  court,  ib. 
Cases  not  within  act,  296. 

ACKNOWLEDGMENT  OF  DEEDS, 

Not  necessary  previously  to  inrolment  of  disentailing  conveyance, 

887. 
By  married  women,  provisions  relating  to,  402. 
When  not  to  be  impeached,  408. 
May  be  taken  by  judge  of  County  Court,  482. 
Dispensed  with  in  case  of  conveyance  of  sites  for  schools,  402. 
Form  of.  408. 

Relating  to  two  or  moro  married  women,  717,  718. 
By  an  infant  trustee,  409,  n.  (g). 
Rules  of  the  Common  Pleas  as  to  taking,  421 — 424. 
Se4  Affidavits — Married  Women. 

ACKNOWLEDGMENT  of  testator^s  signature  of  will,  when  sufficient,  508. 

ACQUIESCENCE, 

The  jurisdiction  of  equity  saved  in  cases  of,  227. 
What  amounts  to,  ib. 

May  have  the  same  effect  as  original  agreement,  228. 
Does  not  arise  until  knowledge  of  cestui  que  thut  is  shown,  t6. 
Effect  of,  by  eestw  que  trust  whose  interest  is  reversionary,  ib. 
By  cestui  que  trusty  bars  remedy  against  trustees,  ib. 
Relief  after,  where  refused,  229. 

Does  not  take  place  during  continuance  of  undue  influence,  ib. 
Of  lessees,  when  not  binding  on  reversioner. 
In  cases  of  ways,  67. 

watercourses,  101. 

lights,  126. 

ACT  OF  PARLIAMENT, 

Existence  of^  cannot  be  presumed  from  usage,  149. 

ACTION, 

For  disturbance  of  enjoyment. 

Of  rights  of  common,  52,  53. 

Of  ways,  85. 
For  obstructing  watercourses,  110,  111. 
For  fouling  watercourses,  112. 
For  disturbance  of  pews,  122. 
For  obstructing  lights,  128. 
For  diverting  artificial  watercourse,  102. 
To  recover  land  when  barred,  150. 
By  reversioner,  86,  114,  129. 
By  landlord  against  lessee  or  assignee,  ISO. 
Of  covenant  will  He  upon  word  "  demise  "  in  lease,  624. 
See  Limitation  of  Actions. 
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ACTIONS, 

Heal  and  mixed,  to  be  abolished,  when,  242. 
Except  for  dower,  quare  impedit  and  ejectment,  243. 
For  dower  and  in  quare  impedit,  to  be  commenced  by  writ  of  sum- 
mons, ib. 
Clauses  saving  right  to  bring,  245. 

ACTUAL  TENANT  IN  TAIL, 
Meaning  of  the  words,  816. 

ADMINISTRATOR, 

To  claim  from  death  of  the  intestate,  173. 

Formerly  time  ran  against,  from  grant  of  administration,  Id. 

Distinction  between  executor  and,  ib. 

Relation  of,  title  of,  173. 

Has  no  right  of  action  until  administration  obtained,  174. 

The  relation  of  right  of,  ib. 

Demise  in  ejectment  by,  ib. 

Not  to  be  protector  of  settlement,  353. 

Paying  under  power  of  attorney  not  to  be  liable  by  reason  of  death 
of  party  giving  such  power,  689. 

Liability  of,  in  respect  of  rents,  covenants  and  agreements  in  leases, 
690, 

Liability  of,  in  respect  of  rents  in  conveyances  on  rent-charges,  691. 

May  apply  by  petition  to  judge  of  chancery  for  advice  in  manage- 
ment of  property,  692. 
General  order  as  to  proceedings  for  obtaining  such  advice,  ib. 

May  appoint  new  trustees  in  certain  cases,  706. 

Judgments  as  against,  to  be  re-registered,  612. 

ADVERSE  POSSESSION, 

Questions  as  to,  will  not  arise  under  new  limitation  act,  when,  150, 

151. 
Necessary  for  the  operation  of  stat  21  Jac.  1,  c.  16..  159. 
Mow  caused,  ib. 
Occupation  by  lessee  not,  ib. 
Under  an  agreement  for  partition  not,  ib, 
AVhen  it  did  not  arise,  160. 

Lessee  for  lives  holding  over  after  end  of  lease,  189. 
Effect  of  nonpayment  of  rent  under  old  law,  t6. 
Under  new  act,  150,  166. 

See  Tenants  in  Common. 
Acknowledgment  of  title  prevents,  194. 
May  arise  from  occupation  of  part  of  waste,  when  and  when  not,. 

161,  162. 
Gives  title  when,  162. 

For  twenty  years,  raised  presumption  of  grant,  29. 
In  case  of  market,  33. 

ways,  water,  and  light,  56, 
By  cestui  que  trust  is  not,  as  against  trustee,  and  vice  versd,  221. 
Against  tenant  in  tail,  to  run  on  against  remainderman,  whom  he 

might  have  barred,  209. 
Old  rule  in  such  case,  ib. 
Receipt  of  rent  by  stranger  did  not  amount  to,  189. 

Under  new  act,  when  it  will  be,  150,  155,  156,  168,  169. 
Runs  against  reversioner  from  expiration  of  lease,  169. 
For  twenty  years  gave  a  title,  when,  159. 
Cases  of  possession  not  amounting  to,  160. 
Possession  adverse  to  husband,  adverse  to  wife  also,  164. 
Saving  in  new  Statute  of  Limitations,  when  possession  was  not 

adverse  at  passing  of  that  act,  197. 

Construction  of  this  clause  in  act,  197, 198. 
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ADVERTISEMENT, 

Bj  execaton,  does  not  revive  debts  barred  bj  Statute  of  Limits- 

doD8,  291. 
Of  applicatioiis  under  Settled  Eatatet  Act  required,  671. 
Orders  as  to,  680. 

ADVICE, 

Application  to  Court  of  Chancery  for,  bow  to  be  made,  691,  695. 

ADVOWSON. 

The  old  Sututes  of  Limiutions  did  not  extend  to,  236. 

Under  new  act  not  to  be  recovered,  but  within  three  incumbcociesy 

or  sixty  years,  237. 
What  incumbencies  after  lapse  to  be  reckoned  within  the  period^and 

what  not,  238. 
When  remainderman,  &c.  claiming  after  estate  tail  shall  be  haired, 

240. 
Not  to  be  recovered  after  one  hundred  years,  ib. 
Judgment  to  operate  as  a  charge  on,  565, 

See  Bond— Lapse—Quare  Iicpedit. 

AFFIDAVITS, 

Verifying  certificate  of  acknowledgment  by  married  women,  to  be 

drawn  up  in  first  person  and  divided  into  paragraphs,  424. 
Do  not  require  stamp,  727. 
To  be  filed  with  certificate,  410. 
Written  on  paper  allowed  to  pass,  ib. 
By  whom  to  be  made,  411. 
Interlineations  and  erasures  in,  ib. 
In  the  case  of  acknowledgments  taken  abroad,  ib. 
Before  whom  to  be  sworn,  412. 
Before  British  consul,  ib. 
Before  ambassadors  and  other  officers,  413,  424. 
In  case  of  acknowledgment  by  married  women  in  Germany,  413. 

in  Milan,  ib. 
in  Russia,  ib. 
in  America,  414. 
in  India,  41 S. 
In  Scotland  and  Ireland  to  be  taken  by  eommissionen,  412. 
In  Ireland  must  be  sworn  before  judge  or  commissioner,  ib. 
Ordered  to  be  filed  after  certificate,  when,  410. 
Formt  <tf,  for  verifying  acknowledgment  of  deeds  by  married  women, 
718—726. 
To  be  made  by  an  attorney  when  the  acknowledgment  is  taken 

before  a  judge,  718. 
To  be  made  by  a  third  party  (either  an  attorney  or  not),  and  by 
an  attorney  when  the  acknowledgment  is  taken  before  a  judge, 
719. 
To  be  made  by  special  commissioner,  720. 
To  be  made  by  a  special  commissioner  when  more  than  one 

married  woman  make  acknowledgment,  722. 
To  be  made  by  an  attorney  (not  being  a  commissioner  taking  the 

acknowledgement),  723. 
To  be  made  by  one  of  the  commissioners  when  more  than  one 

married  woman  makes  acknowledgment,  724. 
To  be  made  by  a  third  party  (either  an  attorney  or  not)  and  by 
an  attorney  (not  being  a  commissioner  taking  the  acknowledg- 
ment), 726. 
To  be  delivered  to  proper  officer  within  a  month,  422. 
Required  on  application  by  wife  to  alien  without  husband,  419. 
How  to  be  entitled  under  Leases  and  Sales  of  Settled  Estates  Act, 
679. 

In  applications  for  advice  of  court,  693. 
See  Acknowledgment  of  Deeds. 
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AGENT, 

Who  is  considered  in  reference  to  acknowledgments  of  right,  196,  233, 
254,  255. 
Provisions  as  to  acknowledgments  by,  extended,  312. 

AGREEMENT, 

By  tenant  in  tail  cannot  be  enforced  in  equity  against  issue  in  tail, 

363. 
Not  to  bar  dower  to  be  enforced,  444-. 
To  let  tenements,  questions  as  to,  620,  621. 

AIR  (RIGHT  TO).    See  Lights, 

ALIENS, 

Not  to  be  appointed  protector,  355. 

Order  appointing  alien  a  trustee  discharged,  651. 

ALTERATION, 

Of  mode  of  enjoyment. 

In  case  of  ways,  82,  83.  ! 

watercourses,  100. 
lights.  128,  129,  131. 
Right  of  way  when  not  lost  by,  83. 
In  wills  to  be  executed  as  a  will,  518. 

Presumption  of  law  as  to,  in  case  of  wills,  519.  ^ 

Of  line  of  descent,  461. 

AMBASSADORS, 

Oaths  may  be  administered  by,  413. 

AMENDMENT, 

Fines  in  certain  cases  made  valid  without,  830. 

Cases  as  to  amendment  of  fines,  331. 

Recoveries  when  made  valid  without,  332. 

Cases  where  court  refused  to  amend  recoveries,  i6. 

Jurisdiction  to  amend  saved,  ih. 

Of  acknowledgment  by  married  women,  409,  411. 

AMERICA, 

As  to  affidavits  of  acknowledgment  of  deeds  by  married  women  in, 
414. 

ANCESTOR, 

The  exclusion  of  the  lineal  ancestor  from  inheriting  under  old  law, 

451. 
Admission  of  lineal  ancestor  in  preference  to  collateral  persons, 
463. 

Of  mother  of  more  remote  male  ancestor,  452,  456. 
Seisin  of,  454. 

ANCIENT  DEMESNE, 

Tenure  of,  what,  828. 

Effect  of  fines  and  recoveries  in  the  C.  P.  of  lands  in,  ib. 
Fines  and  recoveries  in  C.  P.  of  lands  in,  to  be  reversed,  when,  327, 
329. 

In  manor  court  of,  to  be  valid,  when,  829. 
Tenure  of  lands  in,  when  to  be  restored,  830. 

ANNUITY, 

Given  by  will  within  3  &  4  Will  4,  c.  27..  152. 

Distress  may  be  taken  for,  144. 
Not  within  32  Hen.  8,  c.  2..tfr. 
Personal,  what,  145. 

Not  within  stat.  3  &  4  Will.  4,  c.  27.. t(. 
Arrears  of,  when  recoverable  for  six  years  only,  262. 


Digitized  by 


Google 


776  Index. 

AN^mTY-amtinmed. 

Purchasera  not  to  be  affected  by,  unless  minate  of  instrament 
creating,  left  with  Senior  Master  of  C.  P.,  608. 

Annuities  given  by  will  excepted  from  last  j^oTision,  609. 
Apportionment  of,  541,  547,  548. 

ANSWER, 

To  bill  in  Cbancery  when  an  acknowledgment  of  title,  195. 

ANTICIPATION, 

By  married  women  may  be  restrained,  S97,  398. 
Clause  against,  may  apply  to  every  coverture,  S98,  399. 

May  be  confined  to  a  particular  coverture,  399. 

May  be  annexed  to  an  estate  for  life  or  in  fee,  ib. 

Must  be  clearly  expressed,  400. 

APPEAL. 

Petition  of,  to  House  of  Lords,  must  be  within  two  years,  27SL 

By  persons  under  disabilities,  within   two  years  after 
their  removal,  ib, 

APPOINTMENT, 

To  be  considered  as  part  of  settlement  creating  the  power,  317. 
Takes  effect  as  if  inserted  in  deed  by  which  power  was  given,  324. 
Defeats  right  of  dower,  325. 
And  lien  of  judgment,  ib. 
Not  under  new  act  as  to  judgments,  ib. 
Exception  to  the  rule,  t6. 
Has  not  relation  in  point  of  time,  ib. 
Deed  of,  in  register  county,  postponed,  where,  326. 
In  favour  of  children,  when  fraudulent,  360. 
By  infant,  when  to  be  void,  427. 
By  will,  under  power  to  be  executed  as  a  proper  will,  514. 

Must  conform  to  terms  of  power,  when,  ib. 
A  gift  bv  will,  when  to  include  estates  over  which  testator  has  a 

general  power  of,  526. 
By  deed  when  to  be  valid  without  further  observance  of  certain 

solemnities,  687. 
Power  to  appoint  receiver  incident  to  mortgage,  703. 

See  Receiver. 
Of  trustees,  general  powers  as  to,  706. 

See  Trustees. 
Order  as  to,  of  guardians  under  Settled  Estates  Act,  6S1. 
See  Powers. 

APPORTIONMENT, 

Of  rights  of  common,  41. 

Act  for  apportionment  of  rents,  annuities,  and  other  periodical 

payments,  538 — 549. 
Rents  reserved  on  leases  determining  on  the  death  of  the  person 

making  them,  (though  not  strictly  tenant  for  life,)  or  on  the  death 

of  the  tenant  pur  autre  vie,  to  be  considered  within  stat.  11  Geo.  2, 

c  19,  B.  15. .539. 
What  cases  come  within  stat  11  Geo.  3,  c.  19,  s.  15,  ib. 
When  there  was  an  apportionment,  and  when  not,  540. 
Of  composition  for  tithes,  ib. 

Of  taxes  between  tenant  for  life  and  remainderman  not  made,  541. 
Of  rent  amongst  owners  of  reversion,  542. 
To  be  made  of  all  rents,  annuities,  and  other  payments  becoming  due 

at  fixed  periods,  543. 
Remedies  for  recovery  of  apportioned  parts,  ib. 
Act  does  not  apply  to  rents  not  reserved  by  writing,  544. 
Of  rent-charges  and  annuities,  547, 548. 
Of  dividends  of  companies,  548. 
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APPORTIONMENT— coi»<i»tt«rf. 

Of  interest  on  railway  debentures,  548. 

Cases  where  the  act  does  and  does  not  apply,  545, 546. 

Not  to  take  place  where  contrary  is  stipulated^  nor  in  cases  of  policies 

of  assurance,  548. 
Of  annuities  in  fovor  of  infants  and  married  women,  541. 
Of  conditions  of  re-entry,  684. 

APPROVEMENT, 

Of  common  lands,  46, 47. 

ARREARS, 

Of  dower  recoverable  for  six  years,  262. 

Rent  and  interest  not  to  be  recovered  for  more  than  six  years,  ih. 

Arrears  of  rent  and  interest  in  respect  of  money  payable  out  of  land 
not  recoverable  under  3  &  4  Will.  4,  c.  27,  for  more  than  six  years, 
ih. 

Of  rent  or  of  annuity  reserved  by  deed  recoverable  for  twenty  years 
under  8  &  4  Will.  4,  c  42 . .  277. 

Of  tithe  and  rent-charge  in  lieu  thereof,  267. 

Of  money  lent  on  security  of  toll  not  limited,  ih. 

Of  interest  where  limited  to  six  years,  ih. 

Of  interest  not  limited  when  prior  incumbrancer  has  been  in  posses- 
sion, 263, 268, 269. 

ARTIFICIAL  WATERCOURSE, 

Right  to,  may  be  gained  by  user  for  twenty  years,  102. 
When  no  action  lies  for  diverting,  t6. 

ASSETS, 

Freehold  and  copyhold  estates  whereof  a  debtor  dies  seised,  to  be,  in 

all  cases,  for  payment  of  simple  contract  debts,  487. 
Specialty  creditors,  where  heirs  are  bound,  to  be  preferred,  ih. 
Decision  on  statute  making  estates  liable  to  simple  contract  debts, 

ih. 
Marshalling  of,  490, 491. 
Distribution  of,  by  executor  or  administrator  after  notice,  691. 

ASSIGN, 

Not  to  be  protector,  358. 

ASSIGNEES  OF  BANKRUPT, 

When  rents  shall  be  received  by,  883. 
Power  of,  respecting  bankrupt's  lands,  ib, 

ASSIGNMENT, 

Must  be  by  deed,  620. 

What  was  a  lease  and  not  one,  622. 

Meaning  of  the  word  in  Trustee  Act,  1850.  .634. 

By  a  party  to  himself  and  another,  688. 

ASSURANCE, 

Meaning  of  the  word  in  Inheritance  Act,  448. 

ATTAINDER, 

Descent  may  be  traced  through  person  notwithstanding  his,  468. 
Unless  in  consequence  of,  land  shall  be  escheated  before  1st  Jan., 
1834.. 468. 
By  old  law  occasioned  a  corruption  of  blood,  ih. 
How  limited  by  stat.  54  Geo.  3,  c.  145 .  .469. 
See  Copyholds. 

ATTENDANT  TERMS, 

Trustee  of,  not  barred  when,  178. 
Operation  of  Statute  of  Limitations  on,  ib. 
Made  to  cease  in  certain  cases,  628. 
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ATTESTATION, 

Of  wills  by  witnesses  required,  508. 
No  form  of,  necessary,  ib. 
When  insufficient,  609,  610. 
To  be  in  tesUtor's  presence,  508,  510. 
Of  warrant  of  attorney,  555. 
Form  oU  556. 

ATTORNEY, 

Cannot  act  for  both  parties  as  to  execution  of  warrant  of  attorney, 
556. 

ATTORNEY-GENERAL, 

To  have  copy  of  petition  as  to  legitimacy  declaration  one  month  be- 
fore it  is  filed,  471. 

To  be  respondent,  ib, 

ATTORNEY,  POWER  OF, 

Payment  under,  when  not  avoided  by  death,  689. 

ATTORNIES, 

Penalty  on,  for  fraudulently  concealing  deeds,  688. 

ATTORNMENT, 

Bv  tenant,  effect  of,  189. 
What  did  not  amount  to,  190. 

AWARD, 

Action  of  debt  on,  within  what  time  to  be  brought,  under  3  fr  4  Will. 
4,  c  42,  s.  8.  .277. 


B. 

BALKS, 

Whether  they  belong  to  owner  of  adjoining  land,  69. 

BANK  OF  ENGLAND, 

Power  to  appoint  officer  of,  to  transfer  stock,  642. 
Indemnity  to  bank  obeying  orders  as  to  stock,  643, 661. 
To  comply  with  orders  for  transfer  of  stock,  661. 
When  restrained  from  transferring  stock  by  judge's  chaiging  «der| 
576. 

BANK  STOCK, 

Investment  of  trust  money  in,  694,  696. 

BANKERS, 

Money  deposited  with,  recoverable  within  six  years,  287. 

Money  advanced  to,  recoverable  within  six  years  from  the  advance, 

BANK  NOTES, 

Belonging  to  judgment  debtor  may  be  taken  under  fi.  fiL,  563. 

BANKR^UFT, 

Provisions  in  stat.  6  Geo.  4,  c.  16,  as  to  sale  of  estates  tail  of»  375. 
Power  of  commissioners  over  estate. tail  of,  under  old  act,  ib. 
Repeal  of  6  Geo.  4,  c  16.  s.  65.. 374. 
Certain  clauses  in  3  &  4  Will.  4,  c  74,  made  applicable  to  proceedings 

under  Bankrupt  Law  Consolidation  Act,  1849  ..375. 
Incumbrances  affecting  estates  tail  of,  376. 
Estates  tail  of  actual  tenant  in  tail,  how  to  be  disposed  of,  ib. 
Where  there  is  a  base  fee  and  no  protector,  377. 
Life  estates  in  remainder  of  non.trader,  lA. 
As  to  the  consent  of  the  protector,  ib. 


Digitized  by 


Google 


Index.  779 

BANKRUPT— conrtwea. 

As  to  inrolment  of  the  deed  of  disposition,  and  the  consent,  378. 

Base  fee  of,  to  be  enlarged  where  protector  refuses  to  consent,  when. 
879. 

Enlargement  of  base  fees  subsequent  to  conve3rance,  ih. 

Voidable  estate  created  in  favour  of  purchaser  before  bankruptcy  to 
be  confirmed,  how,  ib. 

Acts  of  bankrupt  tenant  in  tail  void  against  disposition  by  commis- 
sioners, 880. 

Tenant  in  tail,  subject  to  powers  of  commissioners  and  estate  in  as- 
signees, to  retain  power  of  disposition,  881. 

Disposition  by  commissioners  or  deceased  bankrupt  tenant  in  tail  to 
have  same  effect  as  if  he  were  living,  ib. 

Effect  of  disposition  by  commissioners  of  copyholds  of,  882. 

Power  of  assignees  of,  to  recover  rents  and  enforce  covenants,  &o.  as 
to  lands  of,  888. 

Provisions  as  to  bankrupts  to  extend  to  lands  of,  in  Ireland,  16. 

Provisions  in  4  &  5  Will.  4,  c.  92,  as  to  bankrupts  to  apply  to  their 
lands  in  England,  884. 

Deeds  relating  to  lands  of,  in  Ireland,  to  be  inrolled  there,  16. 

Deeds  relating  to  bankrupt's  lands  in  England  to  be  inrolled  in  Court 
of  Chancery  there,  ib. 

When  preference  is  not  to  be  obtained  by  judgment  against,  566. 

BANKRUPTCY, 

Owner  of  first  existing  estate  prior  to  estate  tail  to  be  protector  not- 
withstanding, 851. 
Orders  in,  to  have  effect  of  judgments,  579. 
Orders  of  Court  of,  not  to  affect  lands  until  registered,  607. 

BARGAIN  AND  SALE, 

For  a  year,  duty  on  repealed,  616. 

BASE  FEE, 

Meaning  of  the  term,  816. 
Definition  of,  824. 

Consent  of  protector  to  disposition  of,  859. 
Bargain  and  sale  or  release  of  tenant  in  tail,  creates  a,  324. 
Was  confirmed,  when,  861. 

To  be  enlarged,  when  united  with  immediate  reversion,  362. 
Was  merged  in  reversion  by  fine,  when,  Z^^. 
Vested  in  bankrupt,  877. 
Enlargement  of,  in  case  of  bankruptcy,  879. 
See  Mbrger. 

BEYOND  SEAS, 

No  part  of  United  Kingdom  nor  adjacent  islands  to  be  deemed,  207» 

282,  812. 
Ireland,  a  place  beyond  seas,  when,  207. 
Exceptions  in  statutes  in  favour  of  persons,  199,  279, 288. 
Persons  beyond  may  bring  actions  within  what  time,  201,  289,  812. 
Absence  of  creditor  not  to  be  a  disability,  811. 
Period  of  limitation  to  run  as  to  joint  debtors  in  the  kingdom  though 

some  are,  812. 
Judgment  against  joint  debtors  in  kingdom  no  bar  against  others  after 

their  return  firom,  16. 
See  Disabilities. 

BILL  IN  EQUITY, 

Its  effect  in  reference  to  Statute  of  Limitations,  225,  226. 

BILLS  OF  EXCHANGE, 

Belonging  to  judgment  debtor  may  be  taken  under  hJLfa,,  5^» 
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BISHOP, 

Presentation  by  Crown  on  incumbent  becominf^,  not  adverse  to  patron, 
238. 

BOND, 

Action!  upon,  witbin  what  time  to  be  brought,  227. 

Money  due  on,  presumed  to  be  satisfied  af^  twenty  yean,  282. 

Pott  obitt  action  on  within  twenty  years  after  party's  death,  277. 

Belonging  to  judgment  debtor  may  be  taken  in  execution,  563. 

Provisions  as  to  U>nds  to  the  Crown,  613 

Certain  bonds  to  be  valid,  t6. 

To  be  taken  to  use  of  her  Migesty,  614. 

Of  minor  to  be  valid,  ib. 

How  to  be  discharged,  ib» 

Exoneration  of  estates  of  obligors  firom,  ib. 

Form  of  certificate  for,  1*6. 
Certificates  to  be  evidence  of  exoneration,  615. 

BROTHER  AND  SISTER, 
Descents  between,  463. 

BUILDING  LEASES, 

Extension  of  power  to  grant,  678. 
For  what  term  to  be  authorized,  665. 
Includes  repairing  leases,  678. 


CANCELLATION, 

Not  a  revocation  of  a  will,  517. 

CERTIFICATE, 

Form  of^  to  be  signed  by  judge  or  commissioners  on  taking  acknow- 
ledgment of  married  women,  408. 

With  affidavit  to  be  lodged  with  officer  of  C.  P.,  and  filed,  410. 

In  case  of  a  wife  being  an  infant  trustee,  409. 
being  deaf  and  dumb,  404. 

May  be  varied  according  to  special  circumstances,  409. 

When  allowed  to  pass,  410,  411. 

Amendment  in,  when  not  allowed,  409. 

Not  allowed  to  be  filed  where  provision  for  wife  was  not  secured,  ib. 

Lien  of  commissioners  on,  406. 

On  being  filed  to  have  relation  to  time  of  acknowledgment,  414. 

Must  be  filed,  ib. 

Officer  to  make  index  of,  415. 
To  deliver  copy  of,  ib. 

Chief  Justice  of  C.  P.  to  appoint  officer  with  whom  certificate  shall 
be  filed,  &c.,  ib. 

Not  to  be  received  after  one  month  from  the  acknowledgment,  422. 

Of  exoneration  from  bonds  to  Crown,  614. 
To  be  evidence,  615. 

Form  of  notarial,  726. 
See  Acknowledgment  of  Dbbds^Affidavitb. 

CESTUI  QUE  TRUST, 

When  not  to  be  deemed  tenant  at  will  to  his  trustees,  175. 

May  be  barred  where  he  and  trustee  have  been  both  out  of  possession, 

178. 
Relation  between,  and  trustee,  182. 
Generally  is  considered  as  tenant  at  will,  ib. 
Possession  not  allowed  to  be  taken  by  trustee  fit>m,  ib. 
When  right  of,  to  recover  land  or  rent,  shall  accrue,  214. 
Length  of  time  no  bar  between  trustees  and,  219. 
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CESTUI  QUE  TRUST— fott/ffiuerf. 

But  is  a  bar  between  trustee  and  cestui  que  trust  and  strangers,  220. 
Possession  of,  not  adverse  to  that  of  trustee,  221. 
Estate  of,  not  atfected  by  fine  of  trustee,  and  vice  versa,  ih. 
Bound  by  length  of  time  in  cases  of  constructive  trusts,  222. 
See  Trustee — Trust  Estates. 

CHANCELLOR  (LORDX 

If  the  protector  of  a  settlement  shall  be  a  lunatic,  to  be  the  protector, 

857. 
When  protector  to  have  power  to  consent  to  disposition  by  tenant  in 

tail  in  remainder,  S58. 
Cases  as  to  the  exercise  of  power  of  consenting,  ib. 
Order  of,  to  be  evidence  of  such  consent,  369. 
Or  Lords  Justices  entrusted  with  Lunatics, 
May  convey  estates  of  lunatic  trustees  and  mortgagees,  6Z5. 

contingent  rights,  636. 
May  transfer  stock  of  lunatic  trustees  and  mortgagees,  637. 
stock  standing  in  name  of  deceased  person,  ib. 
May  appoint  person  to  convey  in  certain  cases,  642. 
Eflect  of  order  vesting  made  by,  for  vesting  the  legal  right  to  transfer 
stock,  642,  643,  645. 

For  vesting  legal  right  in  chose  in  action,  646. 
For  vesting  copyhold  lands,  or  appointing  persons  to  convey 
copyholds,  ib. 
May  make  rules  and  orders  under  Settled  Estates  Act,  673. 
May  make  general  orders  as  to  investment  of  cash  under  control  of 
court,  696. 

CHANCERY  (COURT  OF), 

Jurisdiction  as  to  rights  of  fishing,  56. 

as  to  watercourses,  116 — 118. 
as  to  stopping  lights,  13] — 134. 
Jurisdiction  of,  excluded  as  to  dispositions  by  tenants  in  tail,  860. 
To  be  protector  of  a  settlement  where  the  protector  is  convicted  of 

treason,  felony,  or  an  infant,  357. 
When  protector  to  have  power  to  consent  to  disposition  by  tenant  in 

tail  in  remainder,  ib. 
Order  of,  to  be  evidence  of  consent,  369. 
To  regulate  fees  for  enrolment  of  deeds,  388. 
Settlements  of  estates  may  be  made  by  infants  upon  marriage  with 

the  approbation  of,  427. 

Sanction  of  the  Court  of,  how  to  be  given,  428. 
Draft  of  settlement  how  to  be  settled,  ib. 
Mode  of  proceeding,  ib. 

Evidence  on  applications  to  sanction  settlement  by  infants  to,  429. 
To  be  adduced  upon  application  to  appoint  guardians  under  Settled 

Estates  Act,  681. 
Judge  of,  cannot  make  charging  order,  573. 

See  Injunction. 
May  convey  estate  of  infant  trustees  and  mortgagees,  637. 

contingent  rights  of  infant  trustees  and  mortga- 
gees, 638. 
May  convey  estate  of  trustee  out  of  jurisdiction  of,  638. 
May  make  order  in  cases  where  persons  are  seised  of  lands  jointly 

with  parties  out  of  jurisdiction  of  court  of,  639. 
As  to  contingent  rights  of  trustees,  639. 
May  make  order  where  persons  are  jointly  entitled  with  others  out 

of  the  jurisdiction  of  court  to  a  contingent  right  in  lands,  639. 
When  it  is  uncertain  which  of  several  trustees  was  the  survivor,  639. 
When  it  is  uncertain  whether  the  last  trustee  be  living  or  dead,  639. 
When  trustee  dies  intestate  without  heir,  640. 
In  case  of  contingent  right  of  unborn  trustee  640. 
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CHANCERY  (COURT  OT)—cimtimied. 

May  conTey  in  place  of  refusing  trustee,  640. 

May  conTey  in  place  of  person  entitled  to  contingent  rigbt  upon 

trust,  641. 
May  convey  in  place  of  mortgagee  in  certain  cases,  16. 
May  appoint  persons  to  convey  in  certain  cases,  642. 
May  make  vesting  order  as  to  stock  when  trustees  out  of  jurisdiction, 

643. 
Cases  on  the  construction  of  last  power,  644. 

When  trustee  of  stock  refuses  to  transfer,  645. 

When  one  of  several  trustees  refuses  to  transfer  stock  or  receive 

and  pay  dividends,  ib. 
When  stock  standing  in  name  of  deceased  person,  t&. 
Effect  of  an  order  vesting  the  legal  right  to  transfer  stock,  ih* 
right  in  chose  in  action,  ih, 
vesting  copyholds  or  appointing  any  person  to 
convey  copyholds,  ib. 
Power  of,  in  case  of  decree  for  sale  of  real  esutes  for  payment  of 

debts,  647. 
May  make  order  for  vesting  estate  in  lieu  of  conveyance  by  a  party 

to  the  suit,  after  a  decree  or  order  for  sale,  659. 
On  refusal  or  nefflect  of  a  trustee  to  convey  or  release,  ib. 
May  make  an  order  for  the  transfer  or  receipt  of  dividends  or  stock 

in  name  of  an  infant  trustee,  600. 
May  vest  right  to  transfer  stock  in  person  appointed  by,  661. 
Application  to,  by  whom  to  be  made,  652. 
Blay  authorize  leases  of  settled  estates,  subject  to  certain  cooditioiis, 

665. 
Power  of,  extends  to  preliminary  contracts,  667. 
What  evidence  to  be  produced  on  application  to,  as  to  leases,  ib. 
After  approval  of  lease,  direction  who  shall  be  lessor  to  be  given  by, 

ib. 
May  vest  powers  of  leasing  in  trustees,  ib. 
May  authorize  sales  of  settled  estates,  und  of  timber,  668. 
May  authorize  dedication  of  parts  of  settled  esutes  lor  roads,  ftc, 

669. 
How  sales  and  dedications  are  to  be  effected  under  the  direction  of, 

16. 
Application  to,  under  Settled  Estates  Act,  to  be  by  petition,  ib. 
Application  to,  when  not  to  be  granted,  671. 
May  appoint  trustees  to  receive  and  apply  monies  arising  6rom  sales, 

ib. 
May  exercise  powers  repeatedly,  672. 
Not  to  exercise  powers  against  express  intention,  ib. 
Not  to  authorize  acts  which  the  settlor  could  not  have  authorized, 

675. 
Orders  of  court  of,  under  Settled  EsUtes  Act,  679 — 682. 
May  relieve  against  forfeiture  for  breach  of  covenant  to  insure,  685. 

See  Leases — Petition  s^Sales — Stock — ^Trustees. 

CHARGES, 

On  land  to  be  deemed  satisfied  at  end  of  twenty  years,  248. 

Unless  part  payment  or  acknowledgment  in  meantime,  ib. 
Must  be  a  hand  to  receive,  249. 
Judgments  to  operate  as,  upon  real  estates,  ib* 
See  Legacies. 

CHARITIES. 

Account  of  rents,  for  what  time  decreed  against  trustees  of,  272. 
When  within  the  Statute  of  Limitations,  188,  189. 
Trusts  for,  within  25th  section  of  Limiution  Act,  218. 
Powers  conferred  by  the  Trustee  Act,  1850,  may  be  exercised  over 
trustees  of,  665. 
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CHATTEL  INTERESTS, 
What  are,  140. 

CHEQUES, 

Belonging  to  judgment  debtor  may  be  taken  under  jf. /a.,  563. 

CHOSE  IN  ACTION, 

Of  judgment  debtors  may  be  taken  in  execution,  6^Z. 

Right  to  sue  for,  may  be  transferred  under  Trustee  Act,  1850.  .645. 

Effect  of  an  order  vesting  legal  right  in,  646. 

Power  to  sue  at  law  for,  may  be  vested  in  new  trustees,  652. 

CHURCH, 

Real  property  belonging  to,  recoverable  within  two  incumbencies  and 
six  years,  or  sixty  years,  236. 

Not  affected  by  old  Statutes  of  Limitations,  t&. 
See  Advowsons. 

CODICIL, 

Included  in  word  "  will  "  in  Wills  Act,  508. 
Will  republish  a  will,  532. 
See  Wills. 

COGNOVIT  ACTIONEM.    See  Warrant  of  Attorney. 

COLONIES, 

Trustee  Act  extends  to  property  in,  658. 

COMMISSION  OF  LUNACY, 

May  be  directed  under  Trustee  Act,  1850.. 657. 

COMMISSIONERS.     See  Bankrupt— Married  Women  (Acknow- 
ledgment by). 

COMMON  (RIGHTS  OF). 

Right  of,  not  to  be  defeated  after  thirty  years'  enjoyment  by  show- 
ing the  commencement  of,  1. 
After  sixty  years  the  right  to  be  absolute,  2. 

Except  eiyoyed  under  deed  or  writing,  ib. 

The  said  periods  of  time  how  to  be  reckoned,  17. 
How  to  be  pleaded,  21. 
Proviso  as  to  disabilities,  26. 
Proof  of  enjoyment  of,  under  Prescription  Act,  3. 
Whether  common  in  gross  within  2  &  8  Will.  4,  c.  71 .  .24. 
Right  of,  not  disproved  by  interruption,  20. 
Nature  of  right  of  common,  88. 
Different  kinds  of  common,  ib. 

What  rights  to  herbage  may  be  claimed  by  prescription,  39. 
Common  of  pasture,  ib. 
Common  appendant,  ib. 

May  be  claimed  without  prescription,  40. 

For  cattle  levant  and  couchant,  16. 
Meaning  of,  ib. 
Tor  what  it  may  be  claimed,  ib. 
Common  appurtenant,  41. 
Apportionment  of  rights  of,  ib. 

How  it  may  be  claimed,  and  for  what,  ib» 
Because  of  vicinage,  42. 
Is  matter  of  custom,  ib. 
What  must  be  proved  to  establish,  ib. 
May  exist  between  two  neighbouring  proprietors,  ib. 
May  be  determined  by  inclosure,  43. 
Common  in  gross,  what,  ib. 
May  be  claimed  by  corporation,  44. 
How  to  be  charged  with  rent-charge  in  lieu  of  tithes,  ib. 
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COMMON  (RIGHTS  OVy-contimud. 

Right  of  lord  to  grant  part  of,  at  copyhold,  45* 
Custom  for  tenants  to  approve,  46. 

to  erect  booths  on,  47. 
Owner  pur  amtrg  vU  may  approve,  ib. 
Reference  to  acts  for  indosure  of,  ib. 
Calculation  of  interests  upon  indosure  of,  48. 
Feigned  issue  and  prohibition  in  inclosing  of,  i&. 
Setting  out  ways  over  allotmenU  of,  ib. 
Expenses  of  indosure  of,  how  charged,  ib. 
What  interest  commoner  has  in,  49. 
Extinguishment  of,  ib. 
By  what  words  it  will  pass,  50. 

After  enfranchisement,  ib. 
Preserved  by  the  copyhold  acts,  ib. 
Of  turbary,  ib. 
Of  estovers,  what,  51. 
How  to  be  claimed,  62. 
Common  of  fishery,  what,  55. 
Remedy  for  disturbance  of  right  of,  by  action,  52. 
Evidence  of  rights  of,  55. 
Right  of  commoners  to  abate  nuisances  on,  53. 
*  Encroachments  from,  by  tenant,  belong  to  landlord,  when,  45, 46. 

COMMON  PLEAS  (COURT  OF). 

To  make  orders  respecting  fees,  when,  388. 

May  make  rule  for  preventing  commissioners  who  are  interested, 

from  taking  acknowledgments,  403. 
Chief  justice  of,  to  appoint  commissioners,  405. 
Mav  issue  commission  for  taking  acknowledgment  of  married  women, 

abroad,  406. 

Form  of,  406. 
May  make  orders  as  to  the  examination  of  married  women,  415. 
Certificate  and  affidavit  to  be  filed  with  officer  of,  410. 
Officer  to  be  appointed  by,  415. 

Court  of,  to  make  orders  as  to  certificates,  affidavits,  &c  ib. 
May  in  certain  cases  dispense  with  husband's  concurrence  in  wifie's 

diroosition  of  lands,  417. 

Cases  in  which  the  power  has  been  exercised  by,  ib. 
Where  husband  abroad,  418. 
Where  husband  and  wife  are  separated,  419. 
Affidavits  requisite  in  such  cases,  ib. 
Orders  of,  as  to  certificates  of  married  women,  421 — 424. 

COMPANY  (PUBLIC), 

Shsres  of  judgment  debtor  in  his  own  name,  may  be  charged  by 

judge's  order,  572. 
Power  to  appoint  officers  of,  to  transfer  stock,  642. 
To  comply  with  orders  made  upon  Trustee  Acts,  661. 
Indemnity  to,  obeying  orders  of  court,  643,  661. 

CONCEALMENT  OF  RIGHT, 

Its  effect  with  reference  to  the  Statute  of  Limitations,  288. 

CONCURRENT  RIGHTS, 

Within  what  time  to  be  enforced,  207. 

Cases  on  the  construction  of  the  section  respecting,  207,  208. 

CONDITION, 

Of  re-entry,  difference  between  effect  of,  in  cases  of  leases  for  lives 

and  years,  171. 
Entry  for  breach  of,  when  necessary,  ib. 
Notice  necessary  to  determine  licence  to  dig  mines  on  non-perfom- 

ance  of  covenanu,  ib. 
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CONDITION—coffHnueii. 

Dispensation  with  breach  of,  17]« 

Cannot  be  taken  advantage  of,  after  end  of  lease.  172. 

Notice  of,  when  necessary,  ib. 

Restraining  alienation,  683. 

Of  re-entry  apportioned  in  certain  cases,  684. 

CONSTRUCTIVE  TRUSTS, 
Instances  of,  222. 

CONSUL,  BRITISH, 

Power  to  administer  oaths,  41 2. 

CONSUL,  FOREIGN, 

May  administer  estates  of  foreigners  dying  in  Queen's  dominions, 
when,  537. 

CONTINGENT  INTERESTS, 

When  alienable  by  old  law,  845—849. 
May  be  aliened  by  deed,  625. 
May  be  devised,  505. 

CONTINGENT  REMAINDERS, 

Repeal  of  act  7  8e  8  Vict.  c.  78,  respecting,  618. 
Protected  as  from  Slst  December,  1844,  against  the  premature  failure 
of  a  precedii^^  estate,  626. 

CONTINGENT  RIGHT, 

Meaning  of,  in  Trustee  Act,  1850.. 634. 

Of  lunatic  trustees  and  mortgagees  may  be  conveyed,  636. 

Of  infant  trustees  and  mortgagees  may  be  conveyed,  638. 

Of  trustees  may  be  conveyed,  639. 

Of  unborn  trustees  may  be  conveyed,  640. 

Power  to  convey  in  place  of  person  entitled  to,  641. 

CONTINGENT  USES, 

To  take  effect  without  any  seisin  to  uses,  695. 

CONTINUAL  CLAIM, 

No  right  of  distress,  entry  or  action  to  be  preserved  by,  191. 
What  it  was,  ib, 

CONTRACT, 

By  tenant  in  tail  not  to  be  deemed  a  disposition  within  8  &  4  Will. 
4,  c  74.  .363. 

Effect  of,  by  tenant  in  tail  under  old  law,  364. 

For  settlement  of  estates,  may  be  made  by  infants  upon  mar- 
riage, 427. 

Will  may  be  revoked  by,  521. 

CONTRIBUTION, 

In  respect  of  judgment  debts.  572. 

CONVENTIONS, 

May  be  made  with  foreign  countries  for  regulating  domicile,  536. 

CONVEYANCE, 

Meaning  of  word  in  Trustee  Act,  1850.  .634. 

COPARCENERS, 

Possession  of  one  not  to  be  that  of  other,  191.    iS'ee  Tenants  in 

Common. 
Right  of  one  not  preserved  by  disability  of  the  other,  201. 
8.  3b 
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COPYHOLDS, 

Custom  to  grant  waste  as,  44^ 

Lords  of  manors   when    not  to  grant  waste   without  consent  of 

homage,  45. 
Effect  of  enfranchisement  of,  50. 

After  twenty  years,  lord  cannot  enter  for  forfeiture  of^  171. 
Action  of  debt  for  fine  on  admissioo  to,  when  to  be  brought,  277. 
Not  within  statute  de  domU,  818. 
May  be  entailed  by  custom,  16. 
The  powers  of  disposition  given  to  tenant  in  tail,  to  apply  to^  S70. 

See  Tenant  in  Tail. 
Old  modes  of  barring  entails  in,  871. 

Consent  of  protector  by  deed,  to  be  entered  on  court  rolls,  ii. 
When  not  by  deed,  how  to  be  given,  ih. 
Entry  on  court  rolls  to  be  within  six  moaths,  872. 
Equitable  tenants  in  tail  of,  may  dispose  of  their  lands  by  deed,  ih, 
Inrolment  not  requisite  except  in  court  rolls,  of  deeds  affecting,  87i. 
Disposition  of,  belonging  to  bankrupts,  882. 
Not  bound  by  estoppel,  848. 
Surrender  of^  by  married  women,  416. 
Contingent  interests  in,  may  be  aliened,  628. 
When  subject  to  free  bench,  440, 441. 
Subject  to  curtesy  by  custom,  446. 

Disposition  of  equitable  interests  of  marriod  women  in,  41& 
Before  stat.  8  &  4  Will.  4,  c  104,  not  liable  to  debts,  492. 
Made  assets  for  payment  of  debts,  487* 
Liable  to  judgment  debts,  492, 560. 
Judgment  to  operate  as  a  charge  on,  565. 
Party  taking,  liable  to  perform  services  to  lord  of  manor,  560. 
Evidence  of  entries  in  court  rolls  respecting,  872. 
Effect  of  order  under  Trustee  Act,  1850,  vesting  copyhold,  or  ap- 
pointing person  to  convey  copyholds,  646. 
May  be  devised,  505. 

May  be  included  in  general  devise  with  freeholds,  525. 
Wills  of,  to  be  entered  in  court  rolls,  506. 
Reservation  of  right  to  fines  and  fees  payable  on  devise  of,  Hb. 
Leases  of,  not  authorized  without  consent  of  lord  of  manor,  677« 
Powen  to  lease  extended,  678. 

CORNWALL^ 

Limitation  of  the  rights  of  Duke  of,  146. 
Custom  of  mining  in,  86. 

CORPORATIONS, 

Within  the  Limitation  Aet,  187. 

Different  kinds  o^  189. 

Ecclesiastical,  what,  ib, 

Eleemosjmary,  what,  ih. 

Within  what  time  lands  belonging  to  ecclesiastical  and  deemosynary 

corporations  sole  may  be  recovered,  236. 
Aggregate,  what,  140. 

Not  within  stat  82  Hen.  8,  c.  2 . .  157. 
Sole,  what,  140. 

Within  stat  82  Hen.  8,  c  2..  157. 

Within  Prescription  Act,  2, 6. 

COSTS, 

May  be  recovered  in  qnare  impedit,  245. 

Except  where  judge  certifies  that  patron  had  probable  cause  of  de- 
fence, ib. 

May  be  awarded  by  divorce  court  under  Legitimacy  Dedaraiioa 
Act,  47L 

Petition  under  Trustee  Act,  1850,  may  be  dismissed  with  or  with- 
out, 654. 
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COSTS— cofi/liiiie<i. 

May  be  ordered  to  be  paid  out  of  the  estate,  657. 

May  be  awarded  under  Bankruptcy  Act,  1861 .  .607. 

Under  Settled  Estates  Act  may  be  ordered  to  be  charged,  673. 

COUNSEL, 

Petition  or  statement  for  advice  of  Court  of  Chancery  to  be  signed 
by,  695. 

COUNTERPART, 

Of  lease  by  tenants  for  life  to  be  executed  by  lessee,  674. 
What  to  be  evidence  of  execution  o^  675. 

COUNTY  COURT, 

Judge  of,  may  take  acknowledgment  of  married  women,  402. 
Fee  of,  for  taking,  402. 

COVENANT,  ACTION  OF, 

Within  what  time  to  be  brought  under  8  &  4  WOI.  4,  c.  42,  s.  3, 

277. 
Twenty  years*  arrears  of  rent  or  of  an  annuity  recoverable  in,  ib. 
Did  not  lie  against  devisee  under  3  ft  4  W.  &  M.  c.  14.  .475. 
WUl  lie  under  II  Geo.  4  ft  1  Will.  4,  c.  47..<ft. 
Will  lie  upon  word  '* demise"  in  lease,  unless  qualified,  624. 
Relief  against  forfeiture  for  breach  of  covenant  to  insure,  685. 

COVENANT  TO  STAND  SEISED, 
Deed  amounting  to,  624. 

CREDITORS.    See  Assets— Debts — Execution— Judgments. 

CROWN, 

May  confer  privilege  on  land  by  parol,  63. 

Within  the  Prescription  Act,  1,  6. 

Acts  for  limitation  of  claims  of,  146 — 148. 

When  bound  by  an  act  of  parliament,  145. 

Not  within  Limitation  Act,  as  to  real  nroperty,  146. 

Statute  of  Limitations  may  be  pleaded  against,  when  and  when  not, 
148. 

Grants  may  be  presumed  firom,  ib. 

May  reserve  rent  out  of  incorporeal  hereditament,  144. 

May  recover  lands  by  information  of  intrusion,  147. 

Tenanto  in  tail  of  the  gift  of,  342. 

Reversions  and  remainders  vested  in,  not  to  be  barred,  ib. 
exception  as  to,  in  Settled  Estates  Act,  676. 

Reversion  in,  when  barred  by  conveyance  under  Fines  and  Reco- 
veries Act,  342. 

Alienation  by,  restrained,  ib. 

Whether  right  o{,  to  lands  in  Ireland  which  had  escheated  could  be 
barred  by  recovery,  343. 

Takes  personalty  where  no  next  of  kin,  exonerated  from  mortgage 
debts,  502. 

CROWN  DEBTS, 

Purchasers  not  to  be  affected  by,  unless  registered,  598,  595. 

Registry  to  be  open  to  inspection,  596. 
Who  are  and  are  not  accountants  to  the  crown,  ib. 
When  lien  of  crown  attaches,  597. 

Property  b&nA  fide  sdiened  before  debt  incurred,  not  liable,  ib. 
Searches  for,  to  be  made,  598. 

under  old  law,  where  made,  ib. 
Quietus  to  debtors  or  accountants  to  the  crown  to  be  registered,  ib. 
Power  to  discbarge  estates  of  debtors  and  accountants  from,  in  cer- 
tain cases,  599. 
Discharge  of  part  of  estate,  not  to  affect  claim  of  crown  on  other 
laadByib, 

3e2 
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CROWN  DEBTS-ronltiMtfii 

Legal  estate  vested  in  purchaser  or  mor^agee  not  to  be  taken  in 

execution  for,  607. 
Act  to  simplify  and  amend  practice  as  to  entry  of  satisfaction  on, 

61S. 

CURTESY,  TENANT  BY  THE, 
To  be  protector,  350. 
Defined,  445. 

Four  requisites  required  for  constituting,  15. 
Of  copyholds  by  custom,  446. 
Of  equiuble  estates,  ib. 

Right  to  be,  may  be  excluded  by  express  declaration,  447. 
L^ses  of  estates  may  be  granted  by,  674. 

CUSTOM, 

Act  for  establishing  rights  claimed  by,  1. 
Difference  between,  and  prescription,  30. 
Profit  in  another's  soil  cannot  be  claimed  by,  31. 
What  may  be  claimed  by,  tfr. 
Has  force  of  local  law,  32. 
Must  be  reasonable,  16. 
When  Tslid,  32,  33. 

For  lord  to  grant  leases  of  waste  without  restriction,  bad,  45. 
Esublished  by  evidence  of  twenty  years*  usage,  29,  30. 
As  to  working  mines,  34. 
Sit  Common — Prescription. 

CUSTOMARY  FREEHOLDS, 

Within  new  Statute  of  Limitations,  136. 

of  Wills,  505. 
Not  within  Fines  and  Recoveries  Act,  373. 
Liable  to  execution  for  judgment  debts,  560. 


D. 
DEATH. 

Of  party,  when  presumed  from  absence,  20L 
No  legal  presumption  as  to  actual  time  of,  15. 
Presumption  of  death  of  lep^atee,  203. 

survivorship,  ib. 
Will  to  be  construed  to  speak  at  time  of  testator's,  521. 

contrary  intention  how  evidenced,  15. 

cases  respecting,  522. 

has  reference  to  property  and  not  to  objects  of  will,  524. 
Payment  under  power  of  attorney  not  avoided  by,  689. 

DEBT.  ACTION  OF, 

Within  what  time  to  be  brought  upon  specialties,  &c  under  3  &  4 
WU1.4,c42,s.8..277. 

DEBTS, 

Act  for  facilitating  the  payment  of,  out  of  real  estates,  473. 

Devises  to  be  void  agamst  specialty  creditors,  474. 

Creditors  may  recover  on  bonds  and  covenants,  475. 

If  there  be  no  heir  at  law,  actions  may  be  maintained  against  the 

devisee,  476. 
The  act  is  not  to  affect  limitations  for  just  debts  or  portions  for  cfaiU 

dren,  f5. 
What  provbions  by  will  are  not  within  the  stat  3  &  4  W.  3c  M.  c. 

14.. 477. 
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DEWTS— continued. 

Heir  at  law  to  be  answerable  for  debts,  although  he  may  sell  the 
estate  before  action  brought,  477. 

Only  answerable  for  value  of  land  descended,  478. 

In  action  of  debt  against  heir  at  law,  he  may  plead  riens  per 

descent f  ib. 
What  may  be  pleaded  by  heir  or  devisee,  479. 
New  rules  of  pleading  in  actions  on  specialties,  ib. 
Devisees  to  be  liable  same  as  heirs  at  law,  ih. 
Traders'  estates  to  be  assets  to  be  administered  in  equity,  ib. 
Construction  of  last  clause  and  of  47  Geo.  8,  sess.  2,  c.  74*  .480. 
Creditors  by  specialty  to  be  paid  first,  ib. 

Admission  of,  by  personal  representative,  not  binding  on  the  devisee, 
ib. 

Nor  other  creditors,  ib. 
Personal  representatives  have  discretion  as  to  pleading  Statute  of 

Limitations,  481. 
Parol  shall  not  demur  in  suits  by  or  against  infants,  ib. 
When  parol  was  allowed  to  demur,  482. 
In  cases  of  foreclosure  and  partition  infant  to  have  day  to  show 

cause,  ib. 
Infants  may  convey  under  order  of  the  court,  483. 
Cases  to  which  act  extends,  ib. 
Persons  having  a  life  estate  may  convey  the  fee,  if  the  estate  be 

ordered  to  be  sold,  ib. 
Cases  as  to  conveyance  by  persons  having  limited  interests,  484. 
May  be  raised  by  mortgage  of  debtors'  real  estate,  485. 
Extension  of  statute  II  Geo.  4  &  1  Will  4,  c.  47,  to  mortgages  as 

well  as  sales  of  estate,  ib. 
Surplus  money  raised  by  sale  or  mortgage  to  descend  as  estates  sold 

or  mortgaged  would  have  done,  ib. 
Extension  of  acts  to  lands  of  a  deceased  debtor,  486. 

IReal  estate  made  liable  to  payment  of  simple  contract,  487. 
Decisions  on  the  statute  making  real  estates  liable  to  simple  contract 

debts,  488. 
By  simple  contract,  what,  489. 
Contracted  by  breach  of  trust,  490. 
Marshalling  of  assets,  for  payment  of,  ib. 
Copyholds  before  stat.  8  &  4  Will  4,  c.  104,  not  liable  to,  491. 

liable  to  be  taken  in  execution  for,  492. 
Purchaser  not  liable  to,  when,  ib. 

Devisee  in  trust  may  raise  money  by  sale  for  payment  of,  494. 
When  power  to  raise  by  sale  was  implied,  ib. 
Executors  to  have  power  of  raising  money  for  payment  of,  when  no 

sufficient  devise,  496. 
Debts  due  on  mortgage  of  devised  estates  when  not  to  be  paid  out  of 

personal  estate,  498. 
Action  for -simple  contract,  within  what  time  to  be  brought,  283. 
Power  under  iSrustee  Act,  1850,  when  decree  is  made  for  sale  of  real 

estate  for  payment  of  debts,  647. 
Account  ofy  may  be  ordered  to  be  taken  immediately  after  probate 
granted,  697. 
SeeCKOWH  Debts— Execution — Fieri  Facias— Judgments 
—Limitation  of  Actions  ^Warrants  op  Attorney. 

DECEASED  PERSON, 

Stock  standing  in  the  name  of,  645. 

DECLARATIONS, 

Respecting  interest  in  lands,  when  admissible  in  evidence,  163. 

DECREES, 

Of  courts  of  equity  to  have  effect  of  judgments,  579. 
Within  what  time  to  be  inrolled,  273. 
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DEDICATION, 

Of  highwtys  to  the  puUic,  64. 

Of  parts  of  settled  estates  for  streets,  roads,  paths,  squares,  gardens 
&c669. 
To  be  effected  under  direction  of  Court  of  Chancery,  ib, 

DEED, 

Necessary  to  pass  incprporeal  rights  and  easemeols,  ^ 

See  Licence. 
The  effect  of  words  "  belonging  and  appertaining,"  in,  71. 
*'  appurtenances,"  &. 
**  used  and  enjoyed  therewith,"  72. 
Feofiinenta,  partitions,  exchanges,  leases,  aasignmenu  and  sorrenden 

(subject  to  certain  exceptions)  required  to  be  by,  619. 
When  not  to  imply  any  condition  or  covenant,  623. 
Strangers  may  take  undor,  when,  625. 

When  to  be  valid  without  certain  solemnities  prescribed  by  power, 
687. 

See  EsTOPPFL. 

DEEDS, 

Fraudulent  concealment  of,  by  vendor  or  mortgagor,  how  punidiable, 

688. 
Grant  o^  and  covenants  for  production  of,  712. 
Forms  oL    See  Forms. 

DEMISE, 

The  word  implies  a  covenant,  when,  624. 

When  to  be  valid  under  Settled  Estates  Act,  674. 

To  be  valid  against  wife,  when,  679. 

DESCENT  CAST, 

What  it  was,  246. 

When  it  did  not  apply,  247. 

Not  to  bar  a  right  of  entry  after  Mst  December,  1833.  .246. 

DESCENTS, 

Act  for  altering  law  of^  448, 
The  objecto  of  the  act,  449. 
State  of  the  law  of,  before  the  new  act,  ifr. 
Exclusion  of  the  ascending  line,  450. 
Preference  of  the  paternal  line,  ib. 
Questions  with  respect  to  feinale  stocks  on  the  paternal  side, 

ib. 
Heirs  must  have  been  of  the  blood  of  the  first  purchaser,  ib. 
Exclusion  of  the  half  blood,  ib. 
When  not  excluded,  466. 
Alterations  in  law  of,  proposed  by  real  property  commissioners, 
1st.  As  to  the  ascending  line. 

Ancestor  to  come  m  when  his  issue  should  inherit  by  the 

old  law,  451. 
Descent  between  brothers  and  sisters  not  to  be  immediate, 

ib. 
Ancestor  not  to  be  restricted  to  an  estate  for  life,  ib. 
2nd.  As  to  half  blood. 

Whole  blood  of  first  purchaser  to  b^  prefei;red  only  between 

kindred  in  equal  aegree,  ib. 
Reasons  for  restricting  the  preference  of  whole  blood,  ib. 
Reason  for  giving  the  restricted  preference,  452. 
rd.  As  to  female  ancestor. 

Blackstone's  rule  as  to  female  ancestor  to  be  adopted,  ib. 
4th.  Limitation  to  special  heirs. 

Inconvenience  of  the  law  regarding  the  blood  of  the  fint 
purchaser,  ib. 
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DESCENTS— coft/l»ii«<i. 

Alterations  in  law  of,  2^c— con/lntiedL 

Reason  against  abrogating  the  law,  453. 
In  a  certain  case  heir  of  the  first  purchaser  let  in,  ih. 
Last  proprietor  considered  as  first  purchaser,  on  failure,  of 
blood  of  first  purchaser,  ih. 
Seisin  of  ancestor. 

Inconvenience  of  old  law,  454. 
Doubtful  questions  as  to  fact  of  seisin,  ih. 
New  laws  of  inheritance  applied  to  copyholds,  ih. 
Act  for  amending  the  law  of.    See  Contents, xviiL 
As  to  rule  tracing  descent  from  purchaser,  455. 
Decision  as  to  descent  between  coparceners,  456. 
Doubt  which  had  been  raised  as  to  descent  between  coparceners,  t6. 
Difference  between  title  by  purchase  and  descent,  459. 
What  conveyance  altered  the  coiu-se  of,  461. 
What  seisin  makes  &  potsettiofratrU,  466,  467. 
See  Seisin. 

DEVASTAVIT, 

Remedy  upon  claim  for,  barred  by  six  years,  288. 

DEVISE  AND  BEQUEST, 

When  void  under  old  law,  460. 

Heir  under  will  to  take  by  devise,  459. 

What  property  may  be  the  subject  of,  505. 

When  not  to  be  rendered  inoperative  by  subsequent  conveyance  or 

act,  520. 
Residuary,  what  to  include,  524. 
General,  may  include  copyhold  and  leasehold,  as  well  as  freehold, 

525. 
May  operate  as  the  execution  of  a  power,  526. 
Without  words  of  limitation  to  pass  the  fee,  528. 
Operation  of,  to  trustees,  530. 

testator's  children  or  issue,  ib. 

DEVISE, 

Heir  taking  by,  to  be  considered  purchaser,  459. 

To  heir  when  void,  460. 

To  be  void  against  specialty  creditors,  474. 

DEVISEE, 

Liable  to  actions  of  debt  or  covenant  jointly  with  heir,  475. 
Liable  solely  where  no  heir,  476. 
The  same  as  heir  at  law,  479. 
Heir  to  take  as,  when,  ib. 

Not  to  claim  pa3rment  of  mortgage  out  of  personal  assets,  498. 
Cases  on  the  construction  of  the  last  provision,  499—502. 

••  DIE  WITHOUT  ISSUE,"  &c. 

Operation  of  words  in  a  devise  or  bequest,  529. 

DIGNITIES, 

Not  within  the  Statute  of  Limitations,  157. 
Half  blood  not  excluded  from  succession  to,  466. 

DISABILITIES, 

Saving  in  favour  of  persons  under,  of  infancy,  lunacy,  or  coverture, 

In  Prescription  Act,  26. 
Saving  in  favour  of  persons  under,  of  infancy,  lunacy,  coverture,  or 
beyond  seas. 

In  act  for  limitation  of  actions  as  to  real  property,  199. 

Absence  of  creditor  beyond  seas  not  to  be  a  disability,  311. 

Imprisonment  of  creditor  not  to  be  a  disability,  ib. 

Not  to  avail  for  more  than  forty  years,  204. 
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DISABILITIES— cMlifUMi. 

Saviiig  in  fovour  of,  &c. — coniumeiL 

Farther  time  not  to  be  allowed  for  succession  o^  206. 

No  saving  in  favour  of  persons  under,  as  to  arrears  of  rent  and 

interest.  269. 
In  sUt.  21  Jac  1,  c  16,  as  to  real  estate,  200. 

Construction  of,  201. 
In  8  &  4  Will.  4,  c.  42,  for  limitations  of  actions  of  debt  oo 

specialties,  &c.,  279. 
In  case  of  error  upon  judgments,  272. 
What  places  not  beyond  seas,  207,  281,  312. 
Saving  in  favour  of  persons  under,  in  actions  on  simple  contract,  &&, 
288.      ^ 

DISCLAIMER, 

By  tenant  of  landlord's  title,  189. 

Effect  of,  ib. 

What  amounts  to,  190. 
Whether  married  woman  can  disclaim,  under  3  &  4  Will.  4,  c.  74,  s. 

77.. 890. 
May  be  made  by  married  women  by  deed,  391,  626. 
May  be  by  dee^  without  matter  of  record,  81^1. 
Should  be  by  deed,  ib. 
Effect  of,  by  one  of  several  trustees,  ib. 

Inferred  from  circumstances,  ib. 

By  parol,  quare,  ib, 

DISCONTINUANCE, 
DeBned,  247. 
What  caused  a,  ib. 

Could  only  be  made  by  tenant  in  tail  in  possession,  ib. 
Not  to  bar  right  of  entry  after  81st  Dec  1888.  .246. 
By  wife,  statute  relating  to,  841. 

DISSEISIN, 

What  amounts  to,  158. 

DISTRESS, 

Given  by  statute  for  all  rents,  148. 

Could  not  be  made  by  party  having  no  reversion,  ib. 

Nor  without  demise,  ib. 

May  be  made  by  executon  of  lessor  for  arrears  of  rent  accrued  in 

his  lifetime,  ib. 
After  end  of  term,  ib. 

May  be  made  for  annuity  given  by  will  without  express  power,  IH. 
Must  be  made  within  twenty  years  after  right  accrued,  1^0. 
For  an  annuity  given  by  will,  must  be  resorted  to  within  twenty 

vears  from  testator's  death,  162. 
When  right  of,  shall  be  deemed  to  have  first  accrued  under  new 

act,  165. 
See  Land— Rent. 

DISTRIBUTION, 

Of  assets  of  testator  or  intestate  after  notice  given  by  executor  or 
administrator,  691. 

DISTRINGAS,  *• 

Order  of  judge,  when  to  operate  as,  576. 
Writ  to  be  issued  from  Court  of  Chancery,  577. 
Form  of  writ  of,  ib. 

of  affidavit  for  obtaining,  ib. 

DITCHING, 

Rule  as  to,  70. 


Digitized  by 


Google 


Index.  793 

DIVORCE  (COURT  OF), 

Order  o^  not  a  charge  on  land,  567. 

DOMICILE, 

Wills  of  British  subjects  made  abroad  valid,  585. 

Wills  made  in  the  kingdom  to  be  admitted,  if  made  according  to 

local  usage,  ib. 
Will  not  to  be  invalid  by  reason  of  change  of,  ib. 
Act  not  to  invalidate  wills  otherwise  made,  ib. 
Act  extends  only  to  persons  dying  after  act,  ib. 
Not  to  be  acquired  by  British  su^ect  dying  abroad,  unless  resident 

for  one  year  before  death,  536. 
When  to  be  retained,  ib. 
May  be  regulated  by  conventions  with  foreign  countries,  ib, 

DOOMSDAY  BOOK, 

Evidence  as  to  tenure  by  ancient  demesne,  328. 

DOWER, 

Writs  for,  reserved  by  limitation  act,  248. 

Writ  of,  when  it  lay,  ib, 

Unde  nihil  habet,  ib. 

Plaint  in  nature  of,  lies  in  copyhold  court,  ib. 

Action  for,  to  be  commenced  bj  writ  of  summons,  ib. 

When  and  when  not  equity  assists  women  claiming,  244. 

Dowress  not  to  be  protector,  353. 

The  law  of,  before  the  new  act,  430. 

Old  law  of,  adapted  to  former  state  of  things,  431. 
become  inconvenient,  432. 

Jointure  made  a  bar  of  right  to,  ib. 

Formerly  equitable  estates,  not  subject  to.  432,  437. 

Protection  from,  by  terms  of  years,  432,  436. 

Result  of  the  doctrine  as  to  attendant  terms,  432. 

Statutable  bar  inconvenient,  ib. 

By  what  conveyance  prevented,  ib. 

Provisions  by  will  in  lieu  of,  433. 

General  result  that  it  is  of  little  value  as  a  provision  for  widows,  ib. 

Principle  on  which  right  may  be  sustained,  ib. 

Proposed  alterations  of  the  law  of,  ib. 
Provision  as  to,  in  wills,  434. 
in  deeds,  ib. 

Alterations  not  to  extend  to  gavelkind,  borough-English,  or  copy- 
hold lands,  ib. 

Origin  of  rule  not  allowing  dower  out  of  equitable  estates,  438. 

Act  to  amend  the  law  of,  430 — 445. 
Objects  of  the  act,  430. 
See  Contents,  xviii. 

The  new  act  not  to  affect  any  widow  married  on  or  before  1st  Janu- 
ary, 1834,  nor  any  deed,  &c.  executed  before  that  time  to  defeat, 
445. 

Arrears  of,  not  to  be  recovered  for  more  than  six  years,  262. 
Formerly  no  limitation  as  to,  ib. 

Leases  of  estates  may  be  granted  by  tenant  in,  674. 

Forfeited  by  adultery,  436. 

Preference  of  legacies  in  lieu  of,  444. 

Suits  for  recovery  of,  437. 

Writ  of,  abolished,  243. 

Suit  for,  to  be  commenced  by  summons,  ib. 
See  Jointure— Widows. 

DRAINS, 

To  be  repah^d  by  occupier,  114. 

Part  of  settled  estates  may  be  dedicated  for,  669. 
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DURHAM, 

ProTifioiif  ai  to  judgments  in  ooorts  oi^  085. 
Judgments  of  courts  of^  not  to  affect  lands  until  registered,  603. 
Secuons  18,  19  and  20  of  stat.  1  &  2  Vict  c  110,  extended  to  Court 
of  Chancery  of,  604. 
Other  provisions  extended  to,  16. 
Duties  of  prothonotary  of  Court  of,  606. 
Fees  for  registration  and  searehes  in  Court  of,  Ift. 
Orders  may  he  made  by  Court  of  Chancery  of,  under  TVnslee  Act, 
1850.. 648. 


E. 

EASEMENT, 

In  claims  of  right  of,  the  periods  to  he  twenty  years  aod  forty  yean, 

6. 
Definition  of,  ?• 
Different  kinds  of,  ib. 

Defeated  hy  unity  of  possession»  when^  28. 
Eujoyment  of,  for  twenty  years,  evidence  of  Hght,  when,  8. 
What  enjoyment  o(  must  be  prof«d  under  new  act,  8,  8,  IS. 
Evidence  of  user  of^  18. 
Plea  of  emo^ent  of,  22. 

Not  named  m  8th  section  of  Prescription  Act,  27. 
When  enjoyment  of,  for  forty  years  gives  an  absolute  right,  11. 
May  be  granted  by  parol,  when  and  when  not,  58 — 60. 
Leases  of,  may  he  granted  under  Settled  Estates  Act,  665. 
See  Lights— Pews — Watercoursbs— Wats. 

ECCLESIASTICAL  BENEFICES, 
How  affected  by  judgments,  567. 

ECCLESIASTICAL  CORPORATIONS, 

Not  within  old  Statute  of  Limitations,  236. 
New  provisions  as  to,  6,  286. 

ECCLESIASTICAL  COURTS, 

New  limitation  act  extendis  to  suits  in,  274. 
Legacies,  when  recoverable  in,  t6. 

EJECTMENT, 

Nature  of  the  action,  245. 

ELECTION, 

When  testator's  widow  will  he  put  to,  in  respect  of  dower,  442,  445. 
Power  of  Court  of  Chancery  under  Trustee  Act,  1850,  in  making 
decrees  in  reference  to,  647. 

EMBLEMENTS, 

Tenants  not  to  he  entitled  to,  in  certain  cases,  549. 

ENCROACHMENT, 

By  tenant,  presumptively  belongs  to  the  landlord,  45. 

Presumption  in  favour  of  landlord  may  be  rebutted  by  evidence,  45, 

46. 
Upon  waste  lands,  161. 
Right  of  landlord  to,  at  end  of  tenancy,  162. 

ENFRANCHISEMENT, 

Effect  of,  with  respect  to  rights  of  common,  50. 

ENJOYMENT, 

Of  rights  of  common  and  profits  ^  prendre  must  be  proved  for  what 
time,  2. 
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ENJOYMENT— eonltiivtfii. 

MuBt  be  next  before  commencement  of  action  or  suit,  8, 4. 

How  to  be  proved,  4. 

Nature  of,  in  case  of  easement,  8« 

To  what  period  of,  the  statute  refers,  5. 

For  twenty  years  without  interruption,  15. 

For  nineteen  vears  and  a  fraction,  20. 

*'  By  person  claiming  right,"  meaning  o%  22. 

By  leave,  23. 

Effect  of,  for  less  period  than  mentioned  in  act,  26. 

Time  of,  when  to  be  e^^uded  from  period  of  forty  years,  27. 

ENTRY  ON  LAND, 

Must  be  made  within  twenty  years  after  right  first  accrued,  150. 
When  riffht  of,  shall  be  deemed  to  have  accrued,  165. 
In  me  case  of  estate  in  possession,  ib. 
On  dispossession,  Ift. 
On  abatement  or  death,  ih. 
On  alienation,  ib. 
In  case  of  future  estates,  16. 
In  case  of  forfeiture  or  breach  of  condition,  ib. 
In  case  of  reversioner,  172. 
administrator,  178. 
tenant  at  will,  175. 
tenant  from  year  to  year,  182. 
wrongful  receipt  of  rent  exceeding  20«.  per  annum, 
187. 
Not  to  be  deemed  possession,  191. 
Not  preserved  by  continual  daim,  15. 

Right  o^  not  to  be  barred  by  descent  cast,  discontinuance,  or  war- 
ranty, after  81  st  Dec.,  1888.. 246. 
Time  of,  under  stat.  21  Ja&  1,  o.  16. .  158. 
Of  lord  of  manor  on  forfeiture  of  copyholds,  171. 
When  necessary  to  avoid  leases,  171, 172. 
Right  of,  how  to  be  used  by  owner,  164. 
may  be  aliened  by  deed,  625. 
may  be  devised,  505. 
Of  £sther,  on  son's  land,  effect  of,  199. 
By  trustee,  effect  of^  ib. 

See  Distress— Lani>—Rbnt. 

EQUITABLE  ESTATES, 

made  subject  to  dower,  487. 

EQUITY  (COURTS  OF), 

Jurisdiction  of,  as  to  ways,  87. 
As  to  watercourses,  116. 
As  to  rights  of  fishery,  66. 

In  preventing  erection  of  buildings  to  obstruct  lights,  181. 
Followed  old  statutes  of  limitation,  212. 
Give  ^eat  effect  to  length  of  time,  15. 
Suits  in,  to  be  brought  within  time  prescribed  for  actions  at  law, 

211. 
Time  no  bar  between  trustee  and  eettui  que  tnui  in  cases  of  express 

trust,  219. 
Excluded  from  giving  any  effect  to  dispositions  by  tenants  in  tail,  or 
consent  of  protectors  of  settlements  which  in  courts  of  law  would 
not  be  effectual,  366. 
Rules  of,  not  to  apply  between  the  protector  of  a  settlement  and  a 

tenant  in  tail  under  the  same,  860. 
Will  prevent  Statute  of  Limitations  being  used  as  bar,  225. 
Will  not  compel  married  woman  to  acknowledge  deed,  404. 

supply  want  of  acknowledgment  of  deed  of  married  woman, 
40L 
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EQUITY  (COURTS  OF)— «mlii.«rdL 

Amount  of  rents,  for  what  time  decreed  bj,  271. 

^IwACQUIBSCENCE — CHANCELLOR  (LoRD)—ChAKCBRT — FRAUD. 

EQUITY  OF  REDEMPTION, 

To  be  barred  by  twenty  years'  possession  of  mortgagee,  unless  written 
acknowledgment,  229. 

Set   MORTGAOBB— MORTGAOOR. 

ERROR  (WRIT  OF), 

Must  be  within  six  years,  272. 

Except  where  there  are  disabilities,  t6. 
In  rerenue  cases,  273. 

ESCHEAT, 

Meaning  of,  145. 

Person  taking  esUte  by,  within  new  limiution  act,  137. 

Upon  what  principle  founded,  145. 

Court  of  Chancery  to  direct  conveyance  of  land  vested  in  trustees 

dying  intestate  and  without  heirs,  640. 
Property  held  in  trust  or  mortgage  not  subject  to,  655. 
Beneficial  interest  of  trustee  or  mortgagee  liable  to,  656. 
Lands  ot  felo  de  te  not  subject  to,  468. 

ESTATE, 

Meaning  of,  in  act  for  abolishing  fines,  &c,  816. 

ESTATE  AT  WILL, 

In  case  of,  the  right  shall  be  deemed  to  have  accrued  at  end  of  one 
year,  175. 

The  7th  section  of  Limitation  Act  applies  to  tenancies  at  will  exist- 
ing at  passing  of  act  or  subsequently,  177. 

Cases  on  construction  of  7th  section,  175 — 178. 

Creation  of^  179. 

Under  what  circumstances  it  will  arise,  179. 

Determination  of,  by  what  means  effected,  1 80. 

Interest  of  mortsagor  in  possession,  how  far  it  is  an,  181. 

May  exist  notwiuistanding  reservation  of  yearly  rent,  15. 

ESTATE  FROM  YEAR  TO  YEAR, 

When  right  of  entry  of  owner  subject  to,  shall  be  deemed  to  accrue, 

182. 
Cases  on  the  application  of  8th  section  of  Statute  of  Limitations  in 

reference  to,  188. 
How  created,  184. 
Determinable  by  notice  to  quit,  186. 

ESTATE  PUR  AUTER  VIE, 
Not  entailable,  318. 
Quasi  entail,  of,  how  barred,  819. 
Estate  by  curtesy  cannot  issue  out  of,  446. 
Descent  of,  448, 467. 
May  be  devised,  505. 
When  to  be  assets,  507. 
May  be  special  occupant  of  equitable,  ifr. 

ESTATES  TAIL, 

Origin  of,  317. 
Requisites  of,  318. 
5re  Tenant  in  Tail. 

ESTOPPEL, 

Doctrine  of,  846. 

By  deed,  346. 

Does  not  take  place  where  truth  appears  upon  deed,  347. 
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ESTOPPEL— c(w««t»erf. 

Effect  of,  348. 

Exceptions  to  rule  as  to,  ib. 

Of  expectant  interests,  345. 

By  fine  and  recovery,  321,  322. 

Conveyance  operated  by,  where  and  where  not,  346. 

Copyholds  not  bound  by,  848. 

ESTOVERS, 

Common  of,  51. 
Who  may  claim,  52. 

EVIDENCE, 

Of  exercise  of  right  of  common,  3,  4. 

Of  common  because  of  vicinage,  42. 

Of  user  of  an  easement,  13. 

Of  unity  of  possession  receivablei  23. 

Of  right  of  way,  71. 

Of  rights  of  fishery,  55. 

Of  rights  on  sea-shore,  94. 

Of  enjoyment  of  watercourses,  99. 

Order  of  Lord  Chancellor  to  be,  of  consent,  369. 

Of  entries  in  court  rolls,  372. 

Of  inrolment  of  deeds,  387. 

Copy  of  certificates  to  be,  415. 

Of  consent  of  protector  as  to  copyholds,  371. 

Order  under  Trustee  Act,  1850,  of  what  matters  to  be,  654. 

What,  to  be  produced  on  application  to  authorize  leases,  667. 

Of  execution  of  lease,  by  lessee,  675. 

Certificate  of  exoneration  from  bonds  to  the  crown  to  be,  615. 

EXCEPTION, 

Of  an  easement  in  a  lease  operates  as  a  grant  by  lessee,  75* 

EXCHANGE, 

Must  be  by  deed,  619. 

Condition  in  law  not  to  be  implied  from,  623. 
Power  of  Court  of  Chancery  under  Trustee  Act,  1850,  when  decree 
made  for  specific  performance  of  contract,  for,  647. 

EXECUTION, 

What  real  estate  majr  be  taken  in,  492,  559,  560. 

What  may  be  taken  in,  with  reference  to  former  and  present  law,  561. 

What  cannot  be  taken  in,  563,  564. 

Legal  estate  vested  in  purchaser  or  mortgagee  not  to  be  taken  in, 

607. 
WriU  of,  to  be  registered,  610. 
Mode  of  registering  writs  of,  611. 

Provision  for  protection  of  heirs  and  executors  against  registered 
judgments,  ib. 

See  Fieri  Facias— Judgment — Warrant  or  Attorney. 

EXECUTORS, 

May  distrain  for  arrears  of  rent  accrued  in  lessor's  lifetime  within 

SIX  months  after  end  of  lease,  143. 
When  precluded  from  setting  up  Statute  of  Limitations,  174. 
Not  to  be  protector  of  settlement,  353. 
Cannot  waive  Statute  of  Limitations  in  prejudice  of  other  creditors, 

481. 

Nor  of  devisee,  480. 
May  retain  debt  barred  by  statute,  when,  481. 
Trustee  Act,  1850,  extends  to,  635. 
Vesting  order  may  be  made  of  stock  in  sole  name  of  an  executor, 

661. 
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EXECUTORS— cMilnmei. 

Paying  under  i^wer  of  attoraey  not  to  be  liable  by  resMm  of  death 

of  party  giving  luoh  power,  689. 
Liability  o^  in  respect  of  renti,  covenante  or  agreements  in  leases. 

690. 
Liability  o^  in  respect  of  rents,  &c^  in  conveyaaoes  on  rent- 

cbarge,  ib. 
May  distribute  assets  of  testator  or  intestate  alter  notice  given  by, 

691. 
May  apply  by  petition  to  judge  of  chancery  for  adviee  ib  xaanage- 

ment  of  property,  691. 

General  order  as  to  proceedings  for  obtaining  advice,  692. 
May  compound  debts,  &c.,  707. 
May  appoint  new  trustees  in  certain  cases,  706. 
Judgmenu  as  against,  to  be  re-registered,  612. 

See  AOMINISTRATOE. 

EXPECTANCIES, 

Under  act  for  abolition  of  fines,  issue  inheritable  cannot  bar  tfadr, 

844. 
Alienation  of,  before  that  act,  ib* 

in  Ireland  authorized  by  Fines  and  ReooYeries  Act, 
845. 
May  be  aliened  by  deed,  when,  625, 

EXTINGUISHMENT, 

New  Limitation  Act  to  operate  as,  against  party  out  of  possession  at 

end  of  periods  prescribed,  240. 
Effect  of  provision  as  to,  ib. 

Purchaser  compellable  to  accept  title  depending  upon,  241. 
Of  estates  and  powers  of  mamed  women,  889. 
Of  powers,  898, 425. 

F. 

FEE  FARM  RENT, 
What,  142. 
Arrears  o^  for  six  years  recoverable,  264. 

FEES, 

To  be  taken  under  8  &  4  Will.  4,  c.  74,  in  respect  of  acknowledg- 
ments by  married  women,  &c.,  422,  428. 
Where  several  married  women  join  in  one  acknowledgment,  42S. 
By  stewards  of  manors  for  entries  on  court  rolls,  ib. 
For  inrolment  of  deeds,  to  be  regulated  by  Court  of  Chancery,  388. 
Of  sheriff,  562. 

For  registry  of  judgments,  888,  590. 
For  re-registration  of  judgments,  591,  606. 
For  registering  lis  pendent,  595. 
For  entry  of  judgments,  604. 
For  entry  of  memorandum  of  annuity,  608. 
For  entry  of  satisfaction  on  judgments,  615. 
For  searching  for  judgments,  595, 609. 
On  searches  for  crown  debts,  596. 
For  regristry  of  quieUu^  598. 
To  officers  and  solicitors  under  Settled  Estates  Act,  681. 

on  proceeding  to  obtain  advice  of  eourt, 
692. 

FELO  DE  SE, 

Lands  of,  do  not  escheat,  468. 

FELONY, 

power  to  appoint  new  trustees  in  lieu  of  persons  convicted  of,  662. 
Court  of  Chancery  protector,  in  lieu  of  person  convicted  of,  868« 
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FEMES  COVERT,    ^ee  Married  Women. 

FEOFFMENT, 

Must  be  by  deed,  619. 

By  infant,  according  to  custom  of  gavelkind,  ralid,  620. 
Made  after  Ist  Oct.  1845,  not  to  operate  tortiously,  623. 
Effect  of,  in  certain  cases,  624. 

FIERI  FACIAS, 

Money  or  bank  notes,  cheques,   bills,  promissory  noteft,   bonds, 

specialties  and  other  securities  for  money  may  be  made  available 

by  judgment  creditor,  563. 
What  property  under  particular  circumstances  not  liable  to  be  taketi 

under,  ib. 
Persons  acquiring  title  to  ffoods  before  they  have  been  seized  under 

a  writ  of,  against  the  seller,  protected,  66§, 

FINES, 

Act  for  the  abolition  of,  815 — 420. 

Gave  a  title  by  non-claim,  when,  157, 158. 

Definition  and  origin  of,  320. 

Different  sorts  of,  ib. 

Operation  of,  ib. 

By  estoppel,  821. 

In  extinguishing  powers,  &c.,  859. 

Effect  of,  in  merging  base  fee  in  reversion,  868. 

In  letting  in  charges  on  reversion,  362. 

Not  to  be  levied  after  Slst  December,  1888,  unless  writ  was  pre- 
viously sued  out,  826. 

What  acts  to  be  done  by  person  liable  to  levy,  under  covenants,  826. 

Levied  of  lands  held  in  ancient  demesne,  827 — 330. 

Having  errors  or  mistakes  in  parc^  or  parties  apparent  from  deeds 
declaring  uses  not  to  require  amendment,  830. 

Cases  under  new  act  as  to  amendment  of,  880,  881. 

Levied  in  Court  of  Conunon  Pleas  to  be  deemed  fines  with  proclama- 
tions, 831. 
Pending  proceedings  not  affected,  ib. 

Not  to  extend  to  fines  concerning  lands,  &c.,  possessed  under 
adverse  titles,  ib. 

Of  equitable  interests,  838. 

Certain  cases  where  fines  were  not  made  valid  by  the  act,  835. 

Levied  in  Wales  and  Cheshire,  when  valid,  887. 

To  be  taken  to  have  been  levied  with  proclamations,  ib. 

May  be  inrolled  in  office  of  Registrar  of  Common  Pleas,  338. 

Saving  of  Power  of  Court  of  Common  Pleas  to  amend,  339. 

Relief  against  in  equity  on  ground  of  fraud,  224. 
See  Ancient  Demesne.  * 

FISHERY, 

Common  o^  may  be  claimed,  66, 

Several,  gives  exclusive  right,  ib. 

Rig[ht  of,  belongs  to  adjoining  owners  generally,  ib. 

Evidence  of  rights  of,  ib, 

FIXTURES, 

Will  pass  by  conveyance,  565. 

Annexed  to  freehold  not  liable  to  execution,  ib, 

FORECLOSURE, 

Bill  for,  within  24th  section  8  &  4  Will.  4,  c.  27.  .212. 

FORFEITURE.    See  Ancient  Demesne. 

In  case  of;  when  right  to  be  deemed  to  have  accrued,  165. 
When  remainderman  is  to  have  new  right  when  advant^^  has  not 
been  taken  by  him  of,  170. 
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FORFE  nVKE—contiMmed. 

Entry  on  copyholds  upon,  17L 

See  Condition. 
Waiver  of,  171,172. 

Property  held  upon  trust  or  by  way  of  mor^a^e  not  liaUe  to,  655. 
Beneficial  interest  of  trustee  or  mortgagee  is  liable  to,  656, 
Relief  against,  for  breach  of  covenant  to  insure,  685. 
Protection  of  purchaser  against,  under  oovenant  for  insurance  against 
fire  in  certain  cases,  686. 
See  Crown^Escheat. 

FORMEDON, 

Writs  of,  abolished,  242. 

Writ  of,  within  what  time  to  be  brought,  158. 

Right  to  bring,  reserved  for  a  certain  time,  245. 

FORMS  IN  THE  APPENDIX, 

Conveyance  of  freeholds  and  copyholds  by  tenant  in  tafl  in  posses- 
sion, 709. 

Of  memorandum  to  be  indorsed  on  deeds,  717. 

Of  certificates  of  acknowledgments  by  manried  women,  ih. 

Of  affidavits  verifying  such  certificates.    See  Apfi davits. 

Of  notarial  certificate  of,  726. 

Surrender  of  copyholds  by  tenant  in  tail  and  his  trustee  to  a  pur- 
chaser, 727* 

Grant  for  barring  an  entail  by  tenant  in  tail  in  remainder  with  pro- 
tector's consent,  728. 

Conveyance  by  the  owner  of  a  base  fee  for  the  purpose  of  enlsiging 
it  into  a  foe  simple  absolute,  730. 

Bargain  and  sale  by  tenant  in  tail  in  remainder  without  protector's 
consent,  with  covenant  to  complete  title,  &c.,  731. 

Bargain  and  sale  by  indorsement  for  completing  title  of  purchaser  of 
base  foe,  735. 

Absolute  consent  of  protector  to  disposition  by  tenant  in  tail,  736. 

Qualified  consent  of  protector  to  disposition  by  tenant  in  tail,  737. 

Absolute  consent  of  protector  of  copyholds  to  disposition  by  tenant 
in  tail,  788. 

Surrenders  by  a  tenant  in  tail  in  remainders  to  acquire  a  base  fee, 
739. 

by  a  tenant  in  tail,  with  protector's  consent,  to  acquire 

an  estate  in  fee  in  remainder,  740. 
by  a  married  woman,  tenant  in  tail,  and  her  husband,  to 
the  use  of  a  purchaser,  741. 

Release  by  two  equitable  tenanu  in  tail  of  copyholds,  after  a  surrender 
to  a  purchase,  with  covenants  for  life,  742. 

Appointment  of  protector,  and  power  to  supply  vacancies  in  the 
office,  746. 

Relinquishment  of  one  protector  and  appointment  of  another  in  his 
place  under  a  power,  747. 

Conveyance  by  two  tenants  in  common  in  tail,  and  by  a  third  and 
her  husband,  for  barring  entail  and  effecting  a  partition,  748. 

Mortgage  in  fee  by  a  tenant  in  fee  in  remainder,  with  protector's 
consent,  755. 

Conveyance  for  barring  equitable  entail  in  lands  directed  to  be  sold, 
the  produce  whereof  was  to  be  invested  in  lands  to  be  entailed, 
761. 

Assignment  of  stock  subject  to  trusts  for  investment  in  lands  to  be 
entailed,  764. 

Similar  assignment  by  tenant  in  tail  in  remainder  to  acquire  absolute 
reversionary  interest,  768. 

Re-assignment  in  pursuance  of  last  deed,  769. 
See  Contents,  xxzv — zxzvii. 
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FRAUD, 

Id  cases  of,  time  not  to  run  whilst  it  is  concealed,  222. 

How  to  be  proved,  223. 

Lengrth  of  time  no  bar  in  cases  of,  td. 

Unless  the  party  knew  of  the  facts  constituting,  225. 
In  procuring  person  of  unsound  mind  to  execute  deeds,  ib. 

FRAUDULENT  CONCEALMENT, 
Of  deeds,  how  punishable,  688. 

FREEBENCH, 

Plaint  for,  now  abolished,  243. 
Surrender  of,  by  bankrupt's  wife,  417. 
Does  not  attach  until  husband's  death,  440. 
May  be  defeated  by  the  husband's  alienation,  ib. 

Custom  to  the  contrary,  441. 
Widow  of  tenant  in  tail  entitled  to,  ib. 
Act  for  amending  law  of  dower  not  to  extend  to,  434. 

FREEHOLD  INTEREST, 
Meaning  of  term,  140. 
In  Lease  and  Release  Act,  617. 
May  be  conveyed  by  grant,  618. 

FREEHOLD  LEASES, 

Within  Inheritance  Act,  448. 
Wills  Act,  508. 

FUTURE  USES, 

To  take  effect  without  existence  ottcintilla  juris,  695. 


G. 

GARDENS, 

Part  of  settled  estates  may  be  dedicated  for.  669. 

Dedication  to  be  effected  under  direction  of  Court  of  Chancery,  ib, 

GAVELKIND, 

Rules  of  descent  applicable  to,  457. 

GERMANY, 

As  to  affidavits  of  acknowledgment  of  deeds  by  married  women  in, 
413. 

GIVE, 

The  word  not  to  imply  any  covenant  in  law,  624. 

GLEBE  LANDS, 

Time  fixed  for  recovering,  236. 

GRANT, 

Presumption  of  grant  of  easements,  56. 

Plea  of  non-existing,  in  case  of  easements,  57- 

Presumption  of,  from  the  crown,  148. 

Immediate  freehold  of  corporeal  tenements  may  be  conveyed  by, 

618. 
What  subjects  were  said  to  lie  in,  ib. 
The  word  "grant"  not  to  imply  any  covenant  in  law,  624. 

GUARDIAN, 

May  petition  for  settlement  by  infant,  428. 
To  be  appointed  by  court,  ib. 
Appointment  of  under  Settled  Estates  Act,  681. 
Evidence  to  adduced,  ib, 
8.  3f 
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H. 

HALF  BLOOD, 

Admitted  under  Inheritance  Act,  465. 
By  old  law  admitted  where  descent  is  immediate^  4^. 
In  estates  tail,  ib. 
In  dignities,  ih. 

In  distribution  of  peasonal  estate,  16. 
Se€  Descents. 

HEDGES, 

To  whom  ownership  of,  belongs,  70. 

HEIR, 

Not  to  be  protector  of  settlement,  353. 

To  take  by  purchase  under  will  of  testator  dying  after  SIst  December, 

1833..  459. 
Takes  as  devisee  for  all  purposes,  ih. 
Rule  as  to  taking  by  purchase  or  descent,  460. 
Under  a  devise  from  bis  ancestor,  took  by  descent,  ih. 

Unless  an  estate  of  a  different  quality  than  would  have  descended 
was  devised,  t6. 
Cannot  take  as  purchaser  from  ancestor  e«  noumtUt  ifr. 
To  take  as  purchaser  under  limitation  to,  in  any  aasurance  executed 

before  1st  Jan.  1834.. 463. 
Posthumous,  right  of  to  rents,  458. 
Not  to  claim  payment  of  mortgage  out  of  personal  assets,  498. 

HEIRS, 

Judgments  as  against  to  be  re-registered,  612. 

HEREDITAMENT, 

Defined,  and  what  term  comprehends,  139. 
Incorporeal,  must  be  granted  by  deed,  58. 
See  Descents. 

HERIOT, 

Defined,  141. 

Distress  or  seizure  for,  ih. 

Included  in  word  ''rent"  in  Limitation  Act,  136. 

Doubtful  effect  of  Limitation  Act  upon  recovery  of,  141. 

Right  to  recover  when  not  barred,  142. 

HIGHWAY, 

What  is  a,  64. 

Dedication  of,  to  the  public,  how  rebutted,  ib. 

May  be  for  limited  purpose,  65. 

When  presumed,  66. 

Not  by  acquiescence  of  lessee,  67* 
Right  to,  not  lost  by  non-user,  ib* 
Ownership  of  soil  in,  ib. 
Ownership  of  waste  lands  adjoining,  68. 
When  soil  of,  passes  by  conveyance,  ib. 
See  Encroachment — ^Ways. 

HOUSE  OF  LORDS, 

Appeal  to,  in  what  time,  278. 

Provision  in  case  of  disabilities,  ih. 

General  Order  of  Court  of  Chancery  binding  on,  ih, 

HUSBAND, 

May  bar  wife's  dower  by  declaration  in  deed  or  will,  441. 
When  his  concurrence  may  be  dispensed  with,  417. 
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H  USB  AN  D^eontinued. 

When  husband  of  unsound  inindi  417. 

When  husband  abroad,  418. 

When  husband  and  wife  are  separated.  419. 

Affidavits   on    applications   for  dispensing    with    husband's    con- 
currence, ib. 

May  lease  estates  of  wife,  674. 

Leases  by,  when  to  be  valid  against  wife,  679. 
See  DowBB — Married  Women — Widows. 

HUSBAND  AND  WIFE, 

To  be  protector,  when,  852. 


I. 

IMPRISONMENT, 

Not  a  disability  under  new  Statute  of  Limitation,  199. 

Reason  of  this,  200. 

Prescription  Act,  26. 

Limitation  of  debt  on  specialties,  279. 
Saving  in  21  Jac.  1,  c.  16,  as  to  persons  under,  200,  283. 
Of  creditor  not  to  be  a  disability,  311. 

IMPROPRIATIONS, 

Within  new  Limitation  Act,  136. 

INCLOSURE  ACTS, 

Reference  to,  47,  48. 
Calculation  of  interests  under,  48. 
Setting  out  ways  over  allotments  under,  ib. 
Expenses  of^  when  charge  on  allotments  under,  ib. 
Stopping  ways  under,  84. 

INCORPORATION, 

Of  writings  by  reference  in  a  will,  512,  518. 

INDEMNITY, 

To  bank  of  England  and  companies  in  respect  of  transfers,  642, 
661. 

INDEMNITY  OF  TRUSTEES, 

Every  trust  instrument  to  be  deemed  to  contain  clauses  for,  693. 

INDIA. 

As  to  affidavits  of  acknowledgments  of  deeds  by  married  women  in, 

418. 
Statute  of  Limitations  of  simple  contract  debts  extends  to,  283. 

INFANTS, 

Exception  in  favour  of,  in  Prescription  Act,  26. 

in  Statute  of  Limitations,  as  to  real  property, 

199. 
in  Statute  of  Limitations,  as  to  specialties, 

279. 
in  Stat  21  Jac.  1,  c.  16,  s.  7.. 288. 
Confirmation  of  promises  made  by,  808. 
Parol  not  to  demur  in  suits  by  or  against,  481. 
To  have  day  to  show  cause  against  decree,  when,  482. 
May  he  dedared  to  be  trustees  on  partition,  648. 
Certain  bonds  of.  to  be  valid.  614. 

May  be  ordered  to  convey  under  11  Geo.  4  &  1  Will.  4,  c.  47.  .488. 
Cases  on  the  last  provision,  ib. 
Extension  of  the  act  as  to,  485. 
3f2 
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INFANTS— «M<lm«/;. 

With  approbation  of  Court  of  Chancery,  may  make  valid  settlements 

of  real  and  personal  estates  upon  marriage,  427. 
Appointment  and  disentailing  assurance  by,  when  to  be  void,  ih. 
How  consent  of  court  to  settlements  by,  is  to  be  given,  428. 
Under  certain  ages,  not  authorized  to  make  such  settlements,  429. 
Evidence  on  applications  for  settlements  by,  ib. 
Cannot  make  wills,  507. 

Money  of,  when  to  be  paid  into  court  under  Trustee  Act,  1850.. 656. 
Estate  of  infant  trustee  and  mortgagees  may  be  conveyed  under 

Trustee  Act,  1850.. 637. 
Power  to  make  order  for  transfer  of  stock  or  receipt  of  dividends  of 

stock  in  the  name  of  infant  trustee,  660. 
Money  of,  to  be  paid  into  court,  656. 
Consent  on  behalf  of,  under  Settled  Estates  Act,  675. 
Being  married  wonum,  may  consent  to  application  under  Settled 

Esutes  Act,  676. 
Leave  to  make  or  consent  to  application  on  behalf  of,  under  Settled 

Estates  Act,  682. 
Trustees  may  apply  income  of  property  for  the  maintenance  o^  705. 

See  Chancbrt— (Court  op)^Disabilities. 

INFERIOR  COURTS, 

Provisions  for  removal  of  judgments  of,  586. 
Judgment  of,  how  enforced,  587. 
Action  lies  upon  judgment  of,  ib. 
See  DoRHAM — Lancaster. 

INHERITANCE.    See  Contents,  xix— Descents. 

INITIALS, 

Of  attesting  witnesses  to  will,  when  sufficient,  510. 

INJUNCTION, 

To  prevent  destruction  of  a  way,  87. 
To  restrain  nuisances  to  watercourses,  116. 
To  prevent  stopping  lights,  when  granted,  131 — 134. 
When  refused,  134. 
In  case  of  nuisance,  135. 
See  Lights. 

INROLMENT. 

Of  deed,  not  presumed,  149. 

Of  inrolment  of  assurances  of  tenants  in  tail,  365. 

Of  deed  of  consent  of  protector,  366. 

Deeds  under  act  for  abolishing  fines  and  recoveries  need  not  be 

acknowledged  before,  387. 
Of  deed  in  Chancery,  of  appointment  or  relinquishment  of  office  of 

protector,  356. 
Of  deeds  affecting  copyholds  not  required  except  in  court  rolls,  371, 

374. 
Of  deed  of  disposition  of  bankrupt's  lands,  378. 
Of  deeds  relating  to  bankrupt's  estates  in  Ireland,  384. 
Deeds  disposing  of  entailed  money  liable  to,  except  in  bankruptcy, 

386. 
Relation  of  deeds  after,  388. 
Fees  on,  how  to  be  regulated,  ib. 

INSOLVENCY. 

Party  may  be  protector  notwithstanding,  351. 

INSURANCE, 

Relief  against  forfeiture  for  breach  of  covenant  as  to,  685. 
Lessor  to  have  benefit  of  an  informal,  ib. 

Purchaser  protected  against  forfeiture  under  covenant  for,  against 
fire  in  certain  cases,  686. 
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INTEREST, 

Arrears  of,  not  to  be  recovered  for  more  than  six  years  after  the  same 

became  due  or  written  acknowledgment,  262. 
Exception  in  favour  of  subsequent  incumbrancer  where  a  prior  one 

has  had  possession  of  land,  263. 
Case  within  this  exception,  268. 
For  twenty  years  recoverable  upon  action  of  covenant  under  8  &  4 

Will.  4,  c.  42.. 264. 
For  six  years  when  property  mortgaged  is  reversionary,  ib. 
May  be  allowed  by  jury,  when,  269. 
Arrear  of,  when  limited  to  six  years,  267. 
Jury  may  give  damapres  as  interest,  269. 
To  be  allowed  on  writs  of  error  for  delay  of  execution,  ib. 
On  debts  established  under  decree  in  Chancery,  270. 
To  be  allowed  on  judgment  debts,  270,  578. 
Rules  of  court  as  to  the  recovery  of,  on  writs  of  execution,  579. 
Generally  not  allowed  beyond  penalty  of  bond,  271. 

INTERLINEATION, 

In  will  not  to  take  effect  unless  executed  as  will,  518. 

INTERPRETATION, 

Of  words  in  acts.    See  Words. 

INTERRUPTION  OF  ENJOYMENT, 

What,  within  Prescription  Act,  17,  19. 

Effect  of,  after  enjoyment  for  nineteen  years  and  a  fraction  of  a 

year,  20. 
By  natural  cause,  ib. 
Right  when  not  disproved  by,  ib. 
When  prescriptive  right  defeated  by,  26. 
Of  enjoyment  of  right  of  way,  81,  82. 

INTESTATES, 

Claims  to  estates  of,  within  the  Statute  of  Limitations,  248. 
Distribution  of  assets  of,  after  notice  by  administrator,  691. 

INTRUSION, 

Writ  of,  to  recover  crown  lands,  147. 

IRELAND, 

Not  to  be  deemed  beyond  seas,  207,  282,  312. 
Limitation  of  actions  in,  under  10  Car.  1,  sess.  2,  c.  6,  s.  12..  146. 
New  Limitation  Act  not  to  extend  to,  as  to  right  to  present  to  eccle- 
siastical benefices,  275. 
Provisions  of  8  &  4  Will.  4,  c  27,  relating  to  advowsons  extended  to, 

ib. 
As  to  Roman  Catholic  patrons  who  shall  hereafter  conform,  ib. 
Limitations  of  actions  on  specialties  extended  to,  277* 
Act  for  abolishing  fines  and  recoveries  not  to  extend  to,  except  where 
mentioned,  420. 

Extended  to,  by  4  &  5  Will.  4,  c.  92.. 815. 
Affidavits  on  acknowledgments  of  married  women  before  whom  to  be 

sworn  in,  41 2. 
Persons  not  having  a  vested  estate  in  lands,  may  dispose  of  them, 
345. 
Provisions  in,  extend  to  bankrupts'  estates  tail  in,  883. 
Entailed  money  in,  387. 

Conveyance  of  bankrupts'  estates  in,  to  be  inrolled  in  Chancery 
in,  384. 
Money  directed  to  be  lent  on  English  securities  may  be  advanced 
on  real  securities  in,  550. 
Direction  of  court  of  equity  required  in  case  of  minors,  551. 
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IRELAND— e(m<»ir«J. 

Money  directed  to  be  lent,  &c — cotUltmed, 

Payment  of  money  lent  by  trustees  or  public  bodies  on  aeca- 

ritiet  in,  may  be  decreed  in  English  courts  of  equity,  551. 
Security  of  coeti  not  to  be  requir^,  552. 
Consent  of  parties  interested  to  be  obtained,  55^ 
Nature  of  consent  will  depend  on  terms  of  trust  or  power,  ib. 
Act  not  to  apply  where  there  is  a  direction  agminst  iii?estmeiit 

on  securities  in,  ib. 
Case  of  court  refusing  to  make  order,  ib. 
Trustees  to  be  responsible  for  title,  554. 
Statutes  relating  exclusively  to, 

9  Geo.  2,  c.  5,  s.  6,  (lease  for  a  year,)  617. 

I  Geo.  8,  c  8,  (lease  for  a  year,)  ib. 

4  &  5  Will.  4,  c.  92,  (abolition  of  fines  and  recoveries,)  315, 
827,  830,  889,  844,  845,  370,  874,  384,  887,  589. 

8  &  4  Vict,  c  105,  ss.  58,  54,  (interest,)  269. 

16  &  17  Vict,  c  118,  s.  20,  (limitations  of  actions,)  272,  277, 
279,  281,  288. 
Statutes  relating  to, 

II  Geo.  4  &  1  Will  4,  c  47,  (payment  of  debts  out  of  red 
esUtes,)  478. 

8  &  4  Will.  4,  c.  104,  (simple  contract  debts,)  487. 

c.  105,  (dower,)  480. 

c.  106,  (inheritance,)  448. 
4  8c  5  Will.  4,  c.  39,  (costs  in  quart  impedii,)  245. 

1  Vict.  c.  26,  (wills,)  508. 

8  &  9  Vict.  c.  106,  (amendment  of  law  of  real  property,)  61& 
c.  112,  (satisfied  terms,)  628. 

18  8c  14  Vict.  c.  60,  (The  Trustee  Act,  1850,)  688. 
15  8c  16  Vict.  c.  55,  (Trustee  Amendment  Act,)  659. 

19  &  20  Vict,  c  97,  (Mercantile  Law  Amendment  Act,  1856,) 

8H. 
c.  120,  (leases  and  sales  of  settled  estates,)  664. 

20  8c  21   Vict  c.  57,  (alienation  of  reversionary  interests,) 

425. 

21  8r  22  Vict  c.  42,  (Prescription  Act  extended    to    Ireland,) 

2,29. 
c.  93,  (legitimacy  declaration,)  470. 
28  8c  24  Vict  c.  83.  (settlements  by  infants,)  427. 
Statutes  relating  partially  to, 
3&  4  WUl.  4,0.27. .136. 

c  74.. 315,  42a 

6  &  7  Vict  c.  54,  (advowsons,  8cc.  in  Ireland,)  275. 

7  8c  8  Vict  c.  27,  (rights  of  presentation,)  276. 

23  &  24  Vict  c.  38,  (law  of  property  amendment,)  698. 
Statute  not  extending  to, 

2  &^  8  Vict  c.  11,  (protection  of  purchasers,)  600. 

IRRIGATION  OF  LANDS, 

Right  of  taking  water  for  purpose  of,  98. 

Construction  of  deed  granting  right  of  taking  water  for,  99. 

ISSUE, 

When  gifb  to,  not  subject  to  lapse,  530. 

ISSUE  IN  TAIL, 

When  barred  by  assurance  of  tenant  in  tail,  208 — 211. 
Inheritable  cannot  bar  expectancies,  344. 
Not  bound  by  contract  of  tenant  in  tail,  864. 
Devise  to,  when  not  to  lapse,  530. 
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J. 


JOINT  DEBTORS, 

Statute  of  Limitations  to  run  as  to,  in  the  Kingdom,  though  some 

are  heyond  seas,  312. 
Judgment  recovered  against,  in  the  Kingdom  not  to  bar  proceedings 

against  others  beyond  seas  after  their  return,  ib, 

JOINT  TENANTS, 

Possession  of  one,  not  to  be  that  of  other,  191. 

See  Tenants  in  Common. 
Widows  of,  not  entitled  to  dower,  439. 

JOINTURE, 

Right  to  dower  barred  by,  432. 

Origin  of,  434. 

Definition  of.  ib. 

Requisites  of,  435. 

By  equitable  provisions,  435,  436. 

When  a  bar  to  wife's  right  to  thirds,  ib. 

JUDGE, 

Of  superior  courts  may  make  charging  order  after  judgment  against 

debtor,  572. 

Who  is  deemed,  573. 
Directions  of,  to  be  obtained  by  summons  under  Settled  Estates  Act, 

682. 

JUDGMENT, 

Within  what  time  avoidable  for  error,  272. 

Charged  on  land,  when  recoverable,  248,  250. 

When  barred  by  year's  delay,  251. 

In  revenue  cases,  273. 

Presumed  to  be  satisfied  when,  259. 

Rules  of  court  as  to  signing,  559. 

Debts  by,  to  cany  interest,  270. 

From  what  time  interest  runs  upon,  578. 

Rules  of  court  as  to  the  recovery  of  interest  upon,  579. 

All  estates,  legal  or  equitable,  in  freeholds,  copyholds,  leaseholds, 
&c.  liable  to  execution  under,  560. 

To  operate  as  charge  on  real  estate,  565. 

Charge  not  to  be  enforced  until  after  expiration,  of  a  year, 
666. 

May  be  enforced  by  bill  in  chancery,  when,  571. 

Stock,  Sec,  when  to  be  charged  by  order  of  judge,  572. 
As  to  obtaining  order  of  judge,  573. 

Effect  of  charging  order,  574. 

Money  and  securities  made  available  in  execution  under,  563,  601. 
What  cannot  be  taken  under  the  statute,  563. 

Decrees  and  orders  of  courts  of  equity  to  have  the  efi*ect  of  judg- 
ments, 597. 

Writs  upon  decrees,  out  of  what  court  to  issue,  580. 

Decisions  as  to  orders  charging  stock,  580,  581.  \ 

New  register  of,  583. 

Not  to  affect  real  estate  otherwise  than  as  before  the  act  until  regis- 
tered, 602. 

New  writs  to  be  f^med,  585. 

Removal  of,  of  inferior  courts,  586. 

Rules  of  court  as  to  acknowledging  satisfaction  on,  588. 
Form  of  satisfaction  piece,  588,  615. 

Not  to  be  docketed  after  4th  June,  1839,  under  stat.  4  &  5  Will.  &  M. 
c.  20.. 589. 
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JUDGMENT— con/imte^i. 

When  docketed  to  be  entered  pursuant  to  sUt.  1  &  2  Vict,  c   1 10, 

589. 
The  date  when  the  memorandum  of  judgment  is  left  to  be  entered  in 

a  book,  690. 
After  five  yeart  ft>om  entry  to  be  void  unless  a  fivsh  memarandmn 

left,  ib. 
Cases  as  to  registration  of,  591. 
Provision  as  regbtry  of,  extended  to  crown  debts,  59S. 
Searches  where  and  for  what  period  to  be  made,  592. 
Purchasers  without  notice  not  bound  further  than  under  old  lav^ 

594. 
When  extinct  not  revived  by  new  acts,  ib. 
Not  to  afiect  purchasers,  &c,  until  registered,  605. 
Explanation  of  provision  as  to  re-registration  of,  ib, 
Wnts  of  execution  of,  to  be  registered,  610. 

Mode  of  registration  of,  611. 
Provision  for  protection  of  heirs  and  executors  against,  unregistered, 

ib. 
As  against  heirs  and  executors  to  be  re-registered,  612. 
Extent  of  the  word,  ib. 

Act  to  amend  practice  as  to  entij  of  satisfaction  on,  613. 
Provision  as  to  entry  of  satisfacuon  on,  615. 
Form  of  acknowledgment  of  satisfaction  on,  ib. 
Release  of  part  of  land  charged  with,  not  to  affect,  687. 

See    Contents,    xxiii—xxvi — Durham  —  Executioh— Fieki 
Facias — Lancaster. 

JURISDICTION  IN  EQUITY. 

Saved  in  cases  of  acquiescence,  227. 

Excluded  in  transactions  between  tenant  in  tail  and  protector  of  the 

setdement,  560. 
Excluded  ftom  giving  effect  to  dispositions  by  tenants  in  tail,  or  con- 
sents of  protectors  not  effectual  at  law,  366. 
See  Acquiescence— Chancery— Equity — (Courte  of)— 1>- 

JUNCTION. 

JURY, 


May  allow  interest,  when,  269. 
May  give  damages  as  interest,  ib. 


L. 

LANCASTER, 

Provisions  as  to  judgments  in  courts  of,  585. 

Judgments  of  court  of,  when  to  be  registered,  60S. 

Provisions  respecting  judgments  extended  to  common  law  and 

equity  courts  of,  604. 
Jud^ents  of  court  of,  when  removed  to  be  registered,  606. 
Duties  of  prothonotary  of  courts  of,  ib. 
Fees  for  registration  and  searches  in  court  of,  ib. 
Orders  may  be  made  by  Court  of  Chancery  of,  under  Trustee  Act, 

1850.. 648. 

LAND. 

Construction  of  word  "  land  *'  in  the  act  for  the  limitation  of  actions, 
136. 

Turnpike  tolls  not  included  in,  137. 
Meaning  of  word,  in  act  for 

Abolition  of  fines  and  recoveries,  315. 

Amending  the  law  of  dower,  430. 

Amending  the  law  of  inheritance,  448. 

Satisfied  Terms  Act,  632. 

In  Trustee  Act,  1850.. 633. 
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LAND— con^iiitwrf. 

Notreco?erable  but  within  twenty  years  after  the  right  of  action  first 

accrued,  150. 
Time  at  which  the  right  to,  shall  be  deemed  to  have  accrued,  165. 
In  the  case  of  estate  in  possession,  ib. 
On  dispossession  of,  ib. 
On  abatement  or  death,  ib. 
On  alienation,  ib. 
In  case  of  future  estates,  ib. 
In  case  of  forfeiture  or  breach  of  condition,  ib» 
In  the  case  of  a  reversioner,  172. 
tenant  at  will,  175. 
tenant  from  year  to  year,  182. 
Where  rent  of  20«.per  annum  wrongfully  received,  no  right  to  accrue 

on  the  determination  of  the  lease,  187. 
Mere  entry  not  to  preserve  the  right  to,  191. 
Right  to,  not  preserved  by  continual  claim,  ib. 
No  action  to  be  brought  for  recovery  of,  after  forty  years  from  the 

time  the  right  of  action  first  accrued,  204. 
In  case  of  express  trust,  the  right  shall  be  deemed  to  have  accrued 
when,  214. 

LAPSE, 

What  incumbencies  to  be  reckoned  after,  238. 

When  to  the  ordinary,  ib. 

Notice  to  patron,  when  necessary  to  cause,  ib. 

When  to  archbishop,  ib. 

When  patron  may  present  after,  ib. 

To  Queen,  on  incumbent's  being  made  a  bishop,  ib. 

No  lapse  to  crown  on  appointment  of  colonial  bishop,  239. 

Donative  not  generally  subject  to,  ib. 

Devises  of  estates  in  tail  not  subject  to,  530. 

When  gifts  to  testator's  children  or  issue  are  not  subject  to,  ib. 

Cases  on  construction  of  last  provision,  531. 

LEASE,  must  be  by  deed,  620. 

Operation  of  the  act  8  &  9  Vict.  c.  106,  s.  3,  on  demises  not  by  deed, 

621. 
What  a  lease,  and  not  an  assignment,  622. 
Surrender  of,  by  operation  of  Taw,  623. 
Preservation  of  rights  incident  to  reversion  on,  627. 

See  Leases. 

LEASE  AND  RELEASE. 

A  release  to  be  effectual,  although  no  lease  for  a  year  shall  be  exe- 
cuted, 616. 

Release  chargeable  with  the  stamp  duty  to  which  the  lease  for  a  year 
would  have  been  liable,  ib. 

The  last  provision  repealed,  ib. 

The  recital  of  a  lease  for  a  year  in  a  release  executed  before  18th 
May,  1841,  to  be  evidence  of  the  execution  of  such  lease  for  a 
year,  ib. 

Recital  of  lease  for  a  year  sufficient  as  to  lands  in  Ireland,  617. 

LEASE  FOR  A  YEAR, 

Stamp  duty  on  repealed,  616. 

LEASEHOLDS, 

May  be  included  in  a  general  devise  with  freeholds,  525. 
May  be  renewed  by  trustees,  701. 
Expenses  of  renewal  of,  how  to  be  paid,  ib. 

LEASES,  ' 

Of  settled  estates  may  be  authorized  by  Court  of  Chancery,  subject 
to  certain  conditions,  665, 

may  contain  special  covenants,  666. 
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L  EASES-^ontinued, 

Of  whole  or  parts  of  ettatM  may  be  made,  667. 

Preliminary  contracts  for,  may  be  made,  ib. 

How  to  be  authorised,  ib. 

May  be  surrendered  and  renewed,  ib. 

What  eridence  to  be  produced  on  application  to  authoriie,  ib. 

Bt  whom  to  be  executed,  ib. 

When  executed,  how  to  operate,  ib. 

Powers  to  make,  may  be  vested  in  trustees,  ib. 

To  be  settled  in  judge's  chambers,  668. 

Model  may  be  adopted,  ib. 

When  to  be  valid,  673. 

May  be  granted  by  tenants  for  life,  for  twenty-one  years,  674. 

against  whom  such  leases  shall  be  valid,  ib. 
To  be  valid  against  wife,  679. 
Under  what  conditions  to  be  made,  674. 
Covenants  to  be  contained,  ib. 
Counterpart  of,  to  be  executed,  ib. 

What  to  be  deemed  evidence  of  execution  ol^  by  lessee,  67fi. 
Repeal  of  32  Hen  8,  c.  28,  and  10  Car.  1,  sees.  3,  c  6  ( IreUnd)  re- 
specting, except  as  to  ecclesiastical  leases,  ib. 
Qualification  of  restriction  on  effect  of  licence  to  alien,  683. 

Of  operation  of  partial  licences  as  to,  684. 
Apportionment  of  conditions  of  re-entry  in,  ib. 

Of  effect  of  waiver  as  to  breaches  of  covenants  in,  695. 
Sc«  Chancery  (Court  op). 

LEAVE, 

The  effect  of  asking,  with  reference  to  Prescription  Act,  23. 
What  a  revocation  of,  69. 
See  LicBNCE. 

LEGACIES, 

Within  the  new  Limitation  Act,  252. 

May  be  recovered  in  Ecclesiastical  Court,  274. 

To  be  deemed  satisfied  at  end  of  twenty  years,  if  neither  payment  of 

interest  nor  written  acknowledgment,  248. 
Old  rule  as  to  presuming  payment  of,  261. 
Interest  on,  not  to  be  recovered  for  more  than  six  years  after  due,  or 

written  acknowledgment,  262. 
Priority  of  payment  of,  when  given  in  satisfiiction  of  dower,  444 

LEGAL  ESTATE, 

Vested  in  purchaser  or  mortgagee  not  to  be  taken  in  execution, 

607. 
Conveyance  of,  may  be  required  by  owner  of  charge,  703. 

LEGITIMACY, 

Act  to  enable  persons  to  establish,  470 — 472. 
Application  to  Divorce  Court  for  declaration  of,  470. 
Peution  for,  to  be  accompanied  by  affidavit,  471. 

To  be  given  to  attorney- general  one  month  before  filing,  ib. 

LESSEE, 

Not  to  be  protector,  when,  352. 

To  execute  counterpart  of  lease,  674. 

LESSOR, 

To  have  benefit  of  informal  insurance,  685. 

LICENCE, 

When  to  be  pleaded,  13. 
May  be  proved,  when,  ib. 
To  be  specially  replied,  when,  22. 
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LICENCE— eon/tnu^^;. 

Co-extensive  with  right  claimed  to  be  thown,  22. 
When  leave  not  required  to  be  replied  specially^  28. 
Nature  of,  and  iu  legal  incidents,  59. 

To  enjoy  benefit  in  land  must  be  by  deed,  when  and  when  not, 
58. 
When  revocable  and  when  not,  60,  61,  62. 
Right  to  lighte  conferred  by  verbal,  17. 
As  to  lights,  60. 

Operation  of,  in  respect  to  lights,  134. 
To  whom  it  extends,  60. 

Distinction  as  to  temporary  and  permanent  acts,  ib. 
To  remain  on  another's  land  requires  deed,  61. 
What  will  excuse  a  trespass,  63. 
Licence  to  alien,  the  operation  of  restricted,  683. 
Partial  licences  to  alien  restricted,  684. 

LIEN, 

Money  not  to  he  recovered  on,  but  within  twenty  years,  or  an  ac- 
knowledgment in  writing,  248. 

Where  purchase- money  is  unpaid,  260. 

Vendor's  right  to,  is  not  destroyed  by  note  or  bond,  ib. 
Discharged  by  agreement,  ib. 
Discharged  by  mortgage  or  covenant,  16. 
May  subsist  notwithstanding  receipt  on  back  of  deed,  261. 
Unpaid  vendor  may  proceed  as  mortgagee,  ib, 

LIFE  ESTATE, 

Of  bankrupt  non-trader  when  to  be  sold,  877. 

LIGHTS, 

Right  to,  may  be  acquired,  in  what  time  by  Prescription  Act,  15. 
By  enjoyment  for  nineteen  years  and  a  nraction,  when,  ib. 
To  be  for  twenty  years  before  action  brought,  ib. 
Enjoyment  of,  must  be  as  a  distinct  easement,  16. 

By  verbal  licence  confers  right,  17. 
Custom  of  London,  as  to,  taken  away,  15,  17. 
By  mere  occupancy  without  obstruction,  17. 
Right  to,  mav  be  acquired  by  one  lessee  against  another  holding  under 

same  landlord,  16. 
Indefeasible  right  to,  when  acquired,  ib. 
Presumption  of  agreement  not  to  obstruct,  arises  from  twenty  years' 

enjoyment,  124,  126. 
Within  what  time  opposite  owner  may  obstruct,  124,  125. 
When  no  right  acauired  in  respect  of  new  windows,  125. 
The  effect  of  opening  windows  not  authorized,  ib. 
Verbal  licence  to  open  is  good,  17. 
Grantor  of  land  cannot  obstruct  new,  124,  127. 
Right  to  use  of,  lost  by  non-user  during  less  than  twenty-years,  128. 

By  pulling  down  house,  when,  ib. 
Action  lies  for  obstructing,  ib. 
In  what  cases,  129. 
May  be  maintained  by  reversioner,  ib. 

By  owner  of  inheritance  against  his  lessee,  ib. 
Where  alterations  in  excess  of  right,  130. 
Against  railway  company,  ib. 
Right  to  abate  nuisance  as  to,  ib. 
Injunction  to  prevent  stopping,  131. 
When  granted,  ib. 

Foundation  of  jurisdiction  to  interfere  by  injunction,  ib. 
In  what  cases  injunction  will  be  gran  tea,  132. 

Against  lessee  of  ecclesiastical  corporation,  ib. 
On  bill  filed  by  yearly  tenant,  ib. 
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LlGBTS—tontinrntd, 

Id  what  cases,  fire. — eontimue^L 

Where  plaintiff  was  not  occupier  of  the  house,  18S. 

Where  assignee  in  no  better  position  than  his  landlord  as  to,  O. 

Right  to  an  ii^unction  how  affected  by  license  and  acquiescence, 

188,  184. 
When  injunction  will  be  refused,  184. 

LIMITATION  OF  ACTIONS  AND  SUITS, 
Act  for,  as  to  real  property,  186—275. 
What  subjects  are  and  are  not  within  it,  187,  188,  152. 

Set  Contents,  vi, — TiiL 
in  real  actions  before  the  new  act,  157. 
In  equity  by  new  act,  211. 

by  rules  of  analogy  before,  212. 
In  cases  of  express  trust,  214. 
What  are  express  trusts,  214—217. 
What  are  trusU  within  act,  217. 
In  trusts  for  charities,  218. 

Time  no  bar  between  trustee  and  cestui  que  trust,  219. 
Time  not  to  operate  in  cases  of  fraud,  222. 
When  equity  will  prevent  statute  of,  being  used  as  bar,  225. 
Between  mortgagor  and  mortgagee,  229. 
As  to  church  property  and  advowsons,  286. 
In  debt  on  specialties,  277. 

On  scire  facias,  ib. 

On  award  upon  submission  without  specialty,  ib. 

For  copyhold  fine,  ib. 

For  penalties,  ib. 
Proviso  in  favour  of  persons  under  disabilities,  279. 

See  Disabilities. 
In  case  of  acknowledgment  or  part  payment,  ib. 
General  limitation  of,  under  local  and  personal  acts,  283. 
May  be  pleaded  by  executors,  when,  481. 
On  simple  contract  debts,  288. 

Saving  in  case  of  persons  under  disability,  ib. 

Persons  beyond  seas,  ib. 

Absence  beyond  seas  or  imprisonment  of  a  creditor  not  to  be  a 
disability,  811. 

When  the  statute  begins  to  run,  284. 

In  action  on  the  case  for  negligence,  ib. 

When  from  time  of  request,  285. 

In  the  case  of  bills  of  exchange,  ib. 

In  case  of  money  payable  by  instalmenU  under  warrant  of 
attorney,  ib. 

Where  securities  for  annuity  are  set  aside,  286. 

In  case  of  injury  to  real  property,  ib. 

In  case  of  conversion,  ib. 

In  transactions  with  bankers,  287. 

On  notes  payable  on  demand,  ib. 

On  order  to  wind  up  company,  288. 

Concealment  of  right,  ib. 

In  set  off,  289. 

Actions  by  persons  beyond  seas,  289,  811,  312. 

Simple  contract  debts,  when  not  revived  by  trust  for  payment 
in  wills,  290. 

In  case  of  money  charged  on  land,  248. 

Legacies  and  claims  to  estates  of  intestates,  ib. 

Arrears  of  dower,  262. 

Arrears  of  rent  or  interest,  ib. 
Renewal  of  writ  of  summons  to  save  statute  of,  308. 
Rules  of  county  court  as  to,  309. 
Summonses  in  county  court  to  save,  ib. 
See  Acknowledgment— Fart  Payment. 
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LINEAL  ANCESTOR, 

May  be  heir  in  preference  to  collateral  relations  claiming  through 

him,  463. 
Excluded  by  old  law,  454,  464. 

LIS  PENDENS, 

Purchasers  not  to  be  affected  by,  unless  suit  is  duly  registered,  594. 
Special  case  to  be  registered,  and  to  be,  595. 

LOANS, 

On  real  securities  in  Ireland,  550—554. 

LONDON, 

Custom  of,  as  to  lights,  17. 

Taken  away  by  2  &  3  WiU.  4,  c.  71,  ib. 

Custom  of,  as  to  alienation  by  married  women,  396. 

LORD  OF  MANOR, 

Presumption  in  favour  of,  as  to  waste  lands,  44. 

Grants  of  common  by,  45. 

When  Statute  of  Limitations  runs  against,  161. 

Within  what  time  to  enter  for  forfeiture,  171. 

Protector's  deed  of  consent  to  be  entered  on  court  rolls  by,  or  his 

steward,  371. 
To  enter  protector's  consent  when  not  by  deed  on  court  roll,  ib. 
Deeds  of  disposition  by  equitable  tenants  in  tail  of  copyholds,  372. 
Saving  of  right  of,  in  case  of  judgrments  against  copyholds,  560. 
Rights  of,  saved  under  Settled  Estates  Act,  677. 
Powers  of  leasing  extended  to  copyhold  and  customary  tenants  of 

manors,  678. 
See  Copyholds. 

LORDS  COMMISSIONERS  AND  LORD  KEEPER.  ^0e  Chancellor 
(Lord). 

LUNACY, 

Orders  in,  to  have  effect  of  judgments,  579. 

Did  not  operate  as  judgment  where,  226. 

Petition  in,  did  not  take  case  out  of  Statute  of  Limitations,  ib, 

LUNATICS  AND  IDIOTS, 

Exceptions  in  statutes  in  favour  of,  in  Prescription  Act,  26. 

In  act  for  limitation  of  actions  as  to  real  property,  199. 

Claims  against  estates  of,  when  barred  by  Statute  of  Limitations, 

226. 
Payments  on  behalf  of,  when  allowed,  490. 
In  act  for  limitation  of  actions  on  specialties,  279. 

In  other  actions,  283. 
As  to  liability  of  estates  of,  after  death,  to  money  advanced  for 

benefit  of,  490. 
See  Disabilities. 
Estates  and  stock  vested  in,  of  lunatic  trustees  and  mortgagees,  may 

be  transferred  under  the  Trustee  Act,  1850.. 635. 
Statutory  jurisdiction  given  to  persons  intrusted  with  care  of,  by 

Queen's  sign  manual,  636. 
Money  of,  may  be  paid  into  court,  when,  656, 
Meaning  of  word  **  lunatic"  in  Trustee  Act,  1850..  635. 
Consent  on  behalf  of,  under  Settled  Estates  Act,  675. 
Leave  to  make  or  consent  to  application  on  behalf  of,  under  Settled 

Estates  Act,  682. 

See  Chancellor  (Lord) — Unsound  Mind. 
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MAINTENANCE, 

Power  for  trustees  to  apply  income  for  infants,  705. 

MANAGEMENT  OP  TRUST  PROPERTY, 

Application  may  be  made  to  Chancery  for  advice  as  to,  691. 
General  order  as  to  applications  for,  692. 
Cases  as  to  applications  for,  692,  698. 
Form  of  applying  for,  696. 

MANOR.    See  Lord  of  Manor. 

MARINERS, 

Wills  of,  excepted  from  Wills  Act,  514w 

MARRIAGE, 

A  revocation  of  will,  516. 

Infants  may  make  settlements  upon,  427. 

Application  may  be  made  to  Divorce  Court  for  declaration  of  validity 

or  invalidity  o^  470. 
Petition  to  be  accompanied  with  affidavit,  471. 
Copy  of  petition  to  be  given  to  attorney-general  one  month  before  it 

IS  filed,  ib. 
Court  may  require  persons  to  be  cited,  Ifr. 

MARRIED  WOMEN, 

Not  to  dispose  of  estates  tail  of  the  gift  of  the  husband,  when,  341. 

Who  are  within  sUt.  11  Hen.  7,  c  20,  #6. 

What  estates  are  not  within  that  statute,  ib. 

Exceptions  in  statutes  in  favour  of.    See  Disabilitirs. 

To  be  protector  with  her  husband,  when,  352. 

To  be  sole  protector,  when,  ib. 

Being  protector  may  consent  as  if  single,  366. 

Estates  tail  of,  not  to  be  disposed  of  without  the  husband's  con- 
currence, 364. 

Disposition  of  lands  of,  under  act  for  abolition  of  fines,  Scc^  389. 

Deed  acknowledged  b^,  when  necessary,  ib. 

May  dispose  of  reversionary  interest  in  proceeds  of  real  estate,  ib. 

May  release  and  extinguish  powers  with  husband's  concunrence,  ib. 

Powor  of,  not  to  extend  to  copyholds  in  certain  cases,  ib. 

May  extinguish  right  of  dower,  890. 

May  disclaim  estates  by  deed,  390,  391,  626. 

Cannot  appoint  attorney  to  alien  lands,  395. 

Powers  given  to,  by  act  not  to  interfere  with  other  powers,  ib. 

Cannot  dispose  of  reversionary  interest  iu  funds  in  consequence  of 
surrender  of  prior  interests,  396. 

May  dispose  of  reversionary  interests  in  personal  estate,  425. 

May  release  powers  over  such  estate,  ib. 
Right  to  have  a  settlement,  ib. 

Deeds  disposing  of  reversionary  interests  by,  to  be  acknowledged  by, 
ib. 

Not  authorised  to  dispose  of  interests  under  marriage  settlements, 
426. 

Powers  of  alienation  by,  396. 

May  execute  powers,  ib. 

How  powers  may  be  reserved  to,  397. 

As  to  clauses  against  anticipations  of  future  income  by,  ib. 

Clause  against  anticipation  may  be  confined  to  one  ooTWture,  399. 

When  not  restrained  from  anticipation,  400. 

May  dispose  of  projierty  settled  to  their  separate  use,  401. 
But  not  a  fee  simple,  without  power  reserved,  ib. 
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MARRIED  WOM£N-cofi<t»if<;J. 

To  be  separately  examined  on  the  surrender  of  equitable  interest  in 
copyholds,  416. 

ACKNOWLEDOMENTS  OP  DEEDS  BY, 

To  be  taken  before  judge  or  two  commissioners,  402. 

May  be  taken  by  judge  of  county  court,  ib. 

Not  impeachable  by  reason  only  of  having  been  taken  before 

party  interested,  403. 
Separate  examination  on  taking,  404. 
In  case  of  being  deaf  and  dumb,  ib. 
Perpetual  commissioners  to  be  appointed  for  taking,  405. 
Enlargement  of  time  for  return  of  special  commission,  406. 
Acknowledgment  must  be  taken  by  persons  named  in  commis- 
sion, ib. 
Evidence  of  identity  of  commissioners,  when  required,  407. 
Power  of,  not  confined  to  particular  places,  405. 
Special  commissioners  may  be  appointed  for  taking,  when,  406. 

Form  of,  t6. 
Appointment  of  commissioners  to  be  registered,  405. 
May  issue  with  blank  for  christian  name,  407. 
Want  of,  will  not  be  supplied  by  equity,  404. 

Nor  compelled,  ib. 
Judge  or  commissioner  to  sign  memorandum  on  deed  on  taking, 
408. 

Form  of,  ib. 
Certificate  of  acknowledgment  to  be  signed  by  judge  or  commis- 
sioners, ib. 
As  to  provisions  for,  on  giving  up  her  interest,  409. 
Filing  certificate,  410. 

May  be  varied  for  special  circumstances,  409. 
Orders  of  Court  of  Common  Pleas  as  to  certificates  and  affidavits 

of,  421—424. 
The  concurrence  of  their  husbands  may  be  dispensed  with,  by 
order  of  the  Court  of  Common  Pleas,  417. 
Cases  as  to  dispensing  with  husband's  concurrence  when  he  is  of  un- 
sound mind,  ib. 
When  husband  abroad,  418. 
When  husband  and  wife  are  separated,  419. 
Affidavits  required  on  applications  dispensing  with  husband's 

concurrence,  ib. 
See  Affidavits — Certificates— Dower — Widows. 
What  will  may  be  made  by,  507. 
App]3ring  to  court  under  Settled  Estates  Act  to  be  examined  apart 

from  her  husband,  675. 
Powers  may  be  exercised  by  court  notwithstanding  restraint  on  anti- 
cipation, ib. 
Examination  of,  by  whom  to  be  made,  676. 
When  to  be  made,  675. 
When  wife  out  of  jurisdiction  of  court,  679. 
Being  infants  may  consent,  676. 
Estates  of,  mav  be  leased  by  husband,  674. 
To  be  valid  against  the  wife,  when,  679. 

MASTER  IN  CHANCERY, 

Office  of,  abolished,  422,  653. 

Power  to  go  before,  in  first  instance,  under  Trustee  Act,  1850.. 653. 

Powers  o{,  under  Trustee  Act,  1850.. 657. 

MEMORY  (LEGAL), 
Meaning  of,  29. 

MERCHANTS*  ACCOUNTS, 

Exception  in  stat.  21  Jao.  1,  c.  16,  s.  3,  as  to,  283,  289. 
Actions  respecting,  to  be  commenced  within  six  years,  311. 
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MBRGER, 

Union  of  remainder  or  revenion  with  base  fee,  of  tenant  in  tai],  not 

to  cauae,  but  enlargement,  Z6Z, 
Of  baae  fee  in  reversion  by  means  of  a  fine,  ib. 
Estates  tail  protected  from,  ib. 
What  estates  subject  to,  ib. 
Of  equitable  estates  in  legal,  when,  t^ 

See  Base  Fee. 

MILAN, 

Affidavit  of  acknowledgment  of  deed  by  married  woman  at,  413. 

MINERALS, 

May  be  excepted  on  sales  of  settled  estates,  669. 

What  to  be  reserved  in  lease  of,  under  Settled  Estates  Act,  665, 

MINES, 

Customs  as  to  working,  84. 

Right  incident  to  grant  of,  35. 

Custom  of  Mining  in  Cornwall,  36. 

Proof  of  possession  in  ejectment  for,  161. 

Right  to,  under  reservation,  when  not  lost  by  twenty  years*  nonlaser, 

166. 
Dower  in  respect  of,  430,  481. 

MODUS  DECIMANDI, 

Act  for  shortening  time  required  in  claims  o^  237. 
Case  on  construction  of  this  act,  t6. 

MONET, 

Action  or  suit  for  money  charged  on  land,  within  what  time  to  be 

brought,  248. 
Interpretation  of,  in  Fines  and  Recoveries  Act,  316. 
To  be  invested  in  land,  consideled  as  realty,  386. 
Repeal  of  statute  relating  to  entailed,  384. 
New  provisions  as  to  money  to  be  laid  out  in  lands  to  be  entaUed, 

385. 
Disentailing  deed  to  be  produced  on  payment  of,  386. 
Proof  of  execution  of  disentailing  deed,  ib. 
Belonging  to  judgment  debtor  may  be  taken  under  Ji,  feu,  563. 
Securities  for,  belonging  to  debtor  may  be  taken  under  JS. /a.,  563, 564. 
In  hands  of  trustee  for  debtor  cannot  be  taken,  564. 
May  be  taken  in  execution,  563,  564. 
Of  infants  and  persons  of  unsound  mind  to  be  paid  into  court,  when, 

under  Trustee  Act,  1850.  .656. 
Received  under  Settled  Estates  Act,  how  to  be  applied,  671. 
Cases  as  to  application  of,  672. 

Purchasers  and  mortgagees  not  bound  to  see  to  the  application 
of,  497,  706. 
May  be  applied  by  trustees  in  certain  cases,  672. 
To  be  invested  in  exchequer  bills  or  consols  until  application  oi,  ib. 
Arising  from  sales  by  trustees,  how  to  be  applied,  700. 

For  payment  of  incumbrances  on  estates,  ib. 
When  to  be  laid  out,  701. 
Interim  investment  of,  ib. 

How  to  be  raised  for  equality  of  exchange  and  renewal  of  leases,  ib. 
See  Acknowledgment — Part  Payment. 

MORTGAGE, 

Disposition  by  tenant  in  tail  by  way  of,  how  to  operate,  349. 

No  sum  to  be  recovered  upon,  but  within  twenty  years  or  written 

acknowledgment,  248. 
Arrears  of  interest  in  respect  of,  not  recoverable  for  more  than  six 

years,  262. 
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MOKTG  AGE— cofUinued. 

Exception  in  case  of  possesion  by  prior  incumbrancer,  263, 268, 269. 

In  covenant  on  specialty,  264. 
Equitable,  how  creatcKi,  350. 
Welsh,  nature  of,  235. 

When  not  payable  out  of  personal  assets,  498. 
Cases  on  the  construction  of  the  act  as  to  payment  of  mortgage  debt 

by  heir  or  devisee,  499 — 502. 
Where  it  may  be  made  under  2  &  3  Vict.  c.  60. .485. 
Powers  incident  to,  702 — 704. 

MORTGAGEE, 

Twenty  years'  possession  by,  to  bar  right  of  redemption,  when,  229. 
Within  definition  in  3  &  4  Will.  4,  c.  27,  s.  1,  may  bring  actions  to 
recover  lands  within  twenty  years  after  last  payment  of  principal 
or  interest,  231. 
Cases  on  construction  of  7  Will.  4  &  1  Vict.  c.  28.  .231,  282. 
When  right  of  entry  of,  accrued  at  date  of  deed,  231. 
Acknowledgment  by,  the  effect  of,  230. 
Cases  as  to  acknowledgments  b^,  233,  234. 
Bill  of  foreclosure  by,  how  considered,  212. 

Leffal  estate  when  vested  in,  when  not  to  be  taken  in  execution,  607. 
Relation  between  a  mortgagor  and  mortgagee,  181. 
Not  bound  to  inquire  as  to  powers  given  by  22  &  23  Vict.  c.  35,  ss.  14, 

15  and  16.. 497. 
Not  bound  to  see  to  application  of  mortgage  money,  ib. 
In  what  cases  the  Court  of  Chancery  may  convey  in  place  of,  under 
Trustee  Act,  1850.. 641,  642. 
Powers  incident  to,  702. 
To  sell,  ib. 
To  insure,  ib. 
To  appoint  receiver,  708. 
To  give  receipts  for  purchase- money,  ib. 
To  apply  purchase- money,  ib. 
To  convey  to  purchaser,  ib. 

To  call  for  title  deeds  and  conveyance  of  legal  estate,  ib. 
To  appoint  receiver,  704. 

See  Chancellor  (Lord)— Chancery  (Court  op)— Re- 
ceiver. 

MORTGAGOR, 

To  be  barred  at  end  of  twenty  years  from  mortgagee's  taking  posses- 
sion or  last  written  acknowledgment,  229. 
Cases  on  construction  of  act,  231. 

What  acknowledgments  will  preserve  right  of  redemption,  233 — 235« 
Nature  of  relation  between  mortgagee  and,  181. 
Not  to  be  deemed  tenant  at  will  to  his  mortgagee,  175. 
FrauduleDt  concealment  of  deeds  by,  how  punishable,  688. 


N. 

NATURAL-BORN  SUBJECT, 

Application  to  Divorce  Court  for  declaration  of  right  to  be  deemed,  471. 
Petition  for,  to  be  accompanied  with  affidavit,  ib. 

to  be  given  to  attorney-general  one  month  before 
filing,  ib. 
Court  may  require  persons  to  be  cited,  ib. 

Persons  domiciled  in  Scotland  may  insist  on  an  action  of  declarator 
that  he  is,  472. 

NAVIGABLE  RIVERS, 

Soil  of.  presumptively  in  crown,  91. 
May  be  in  subject,  ib. 

s.  da 
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NAVIGABLE  RIVERS— cofKtint^dL 
What  is  evidence  of  being,  92. 
Right  of  passage  in,  98. 
Obstructing  the  course  of,  97. 
Actions  by  individuals  for  special  damage  from  obttmetioiis  io,  t^ 

NON-PAYMENT  OF  RENT, 

Effect  of,  166, 168. 

NOTARIAL  CERTIFICATE, 
Form  of,  726. 

NOTICE, 

Of  application  under  Settled  Estates  Act  to  be  served  on  trustees,  670. 

to  be  given  in  newq»apers,  67  L 
Of  exercise  of  powers  to  be  given  by  court,  ib, 

NOTICE  TO  QUIT, 

Necessary  to  determine  tenancy  from  year  to  year,  186. 

What  notice  required,  ib. 

By  agent  of  one  joint  tenant  sufficient,  187. 

Not  necessary  when  party  holds  adversely,  ib. 

NUISANCE, 

Right  to  abate  in  respect  of  rights  of  common,  63. 

Of  watercourses,  116. 

Of  lights,  180. 
Bill  to  restrain,  186. 


OBLITERATION, 

In  will  not  to  take  effect  unless  executed  aa  will,  618. 

OFFICES, 

With  profit,  were  within  the  old  Statute  of  Limitations,  157. 

ORDERS, 

Of  the  Court  of  Common  Pleas  as  to  certificates  of  acknowledgments 

by  married  women,  421 — 4'24. 
As  to  affidavits  in  first  person  and  in  paragraphs,  424w 

of  acknowledgments  taken  in  any  colony  or  foreign 
possession,  ib. 
As  to  investments  by  trustees,  696. 
Under  Settled  Estates  Act,  679—682. 

Order  in  Chancery  as  to  appeals  to  House  of  Lords  binding,  278. 
Order  of  court  as  to  obtaining  advice  of  court  by  trustees  or  execators, 
692. 
See  Rules  and  Orders. 

OUTLAWRY. 

Limiution  of  actions  after  reversal  of,  281. 
Judgment  of,  reversed  after  lapse  of  116  yean,  ib. 


P. 

PARLIAMENT, 

Rules  and  orders  made  under  Settled  Estates  Act  to  be  laid  before, 

674. 
Entails  created  by  act  of,  excepted  from  Settled  Estates  Act,  676. 
Application  under  Settled  Estates  Act  not  to  be  granted  wheie 

similar  one  has  been  rejected  by,  671. 
Court  to  be  satisfied  that  no  such  application  has  been  made  to^  680. 
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PARTITION, 

Required  to  be  made  hj  deed,  619. 
Not  to  imply  any  condition  in  law,  623. 

Power  of  Court  of  Chancery  under  Trustee  Act,  1850,  when  decree  is 
made  for  specific  peribrmance  of  contract  for,  647. 

PART  PAYMENT, 

Of  principal  or  interest  under  Lord  Tenterden's  Act,  291. 

By  one  contractor.  Sec,  not  to  prevent  bar  of  Statutes  of  Limitations 

in  favour,  of  another  contractor,  313. 
Must  appear  to  have  been  made  in  respect  of  the  debt  claimed,  299. 
Must  be  b^  debtor,  or  by  his  authority,  300. 
By  wife  without  husband's  authority,  will  not  bind  him,  ib. 
Parol  acknowledgment  of,  sufficient,  ib. 
Operation  of,  in  case  of  several  debts,  301. 
Must  be  in  cash,  or  something  equivalent,  303. 
Delivery  of  goods,  when  not  considered  as,  305. 
By  settlement  of  accounts,  ib. 

Under  act  for  limitation  of  actions  on  specialties,  279. 
In  case  of  claim  for  more  than  six  years'  interest,  268. 
In  case  of  equitable  mortgagee,  253. 
Of  money  charged  on  land,  248. 

PATHS, 

Part  of  settled  estates  may  be  dedicated  to,  669. 

PEDIGREE, 

Punishment  for  falsifying,  688. 

PERIODICAL  PAYMENT, 
What  is,  266. 

PERSON, 

Inteipretation  of,  in  the  act  for  the  limitation  of  actions,  137. 
In  the  act  for  the  abolition  of  fines  and  recoveries,  316. 

PERSON  LAST  ENTITLED, 

Interpreution  of,  in  Inheritance  Act,  448. 

PERSONAL  ANNUITY, 

Not  within  Statute  of  Limitations,  145. 

PERSONAL  REPRESENTATIVE, 

Included  in  Trustee  Act,  1850.. 635. 

Stock  in  name  of  lunatic,  may  be  transferred,  687. 

PERSONALTY, 

Assignment  of,  by  party  to  self  and  others,  688. 

PETITION, 

Sanction  of  Court  of  Chancery  to  settlements  by  infants,  to  be  ob- 
tained by,  428. 

Under  Trustee  Act,  1850,  may  be  presented  in  first  instance,  653. 

What  may  be  done  upon,  654. 

May  be  dismissed  with  or  without  costs,  ib. 

Order  respecting  charities  may  be  made  upon,  655. 

When  presented  concerning  person  of  unsound  mind,  657. 

Order  upon  may  be  postponed  until  right  declared  in  suit,  ib. 

Application  to  exercise  powers  conferred  by  Settled  Estates  Act,  to 
be  by,  669. 
Whose  consent  required  on,  670. 

May  be  granted  without  consent,  saving  rights  of  non-consenting 
parties,  ib. 

Notice  of  application  to  be  served  on  all  trustees.  Sec,  ib. 

What  to  be  set  forth  in,  679. 

3o2 
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VETlTlO^-^comtimued, 

How  to  be  entitled,  679. 
Application  for  copy  of,  how  to  be  made,  680. 
When  to  be  heard,  ib. 

Form  of,  by  trustees  or  executors  for  advice  of  court,  692. 
Service  of,  ib, 

PEWS  OR  SEATS  IN  A  CHURCH, 

Rector  entitled  to  chief  seat  in  chancel,  119. 

Right  to,  founded  on  a  faculty  or  prescription,  ib. 

Of  common  ri^ht  for  the  use  of  all  the  parishioners,  ib. 

Disposal  of,  with  whom  it  resu,  t&. 

Prescriptive  right  to,  on  what  founded,  120. 

Extra-parochial  persons  cannot  claim  without  prescriptive  tide, 

121. 
Cannot  be  severed  from  house  to  which  they  are  appurtenant,  ib. 
When  couru  of  common  law  exercise  jurisdiction  as  to,  122. 
Prohibition,  when  ^janted,  ib. 
Evidence  of  prescriptive  right  to,  ib. 
Priority  of  sitting  in,  may  be  claimed,  123. 

What  must  be  stated  in  declaration  in  action  for  disturbance  oC,  ib. 
The  right  to  sit  in,  may  be  apportioned,  ib. 

Whether  one  parishioner  can  sustain  bill  in  Chancery  respecting* 
ib, 

PLAINTS, 

In  customary  courts  to  be  abolished,  except  for  dower  or  freebench, 

243. 
For  freebench  or  dower  abolished,  ib. 
Proceedings  to  be  commenced  by  summons,  ib, 

PLEADING, 

Under  Prescription  Act,  5,  14,  21. 

Enjoyment  to  be  averred  to  have  been  before  commencement  of  suit, 

17. 
Of  enjoyment  of  easement,  21,  22. 
In  que  estate,  mode  of,  before  Prescription  Act,  30. 
Replication  of  licence,  22. 

of  right  of  way  notwithstanding  user  as  of  right  and 
wiUiout  interruption,  14. 
Replication  of  life  esute,  28. 
In  case  of  right  of  way,  84,  85. 

By  assignees  of  bankrupt  as  to  rents,  covenants,  &c.,  383. 
Under  stat.  8  &  4  WUL  4,  c  27,  s.  40.. 257. 
Statute  of  Limitations  must  be  pleaded,  ib. 
May  be  relied  on,  without,  when,  258. 
Statute  of  Limitations  may  be  pleaded  to  bill  of  discovery,  259. 
By  heir  on  action  for  ancestor's  debts,  478. 
Of  rient  per  descent  by  heir  in  action  of  debt,  ib. 
New  rules  of  pleading  in  actions  on  specialties,  479. 
Forms  of,  under  Common  Law  Procedure  Act,  1852,  in  case  of  rights 

of  way,  87. 
Of  watercourses,  115. 

POSSESSION, 

For  twenty  years  wrongfully  gives  title  against  strangers,  162. 

By  independent  trespassers  for  twenty  years,  does  not  confer  right, 

241. 
Right  of  claimant  to  take,  164. 
Entry  on  land  not  to  be  deemed,  191. 
Of  younger  brother  not  to  be  that  of  heir,  193. 
Old  rule  of  law  on,  ib. 
See  Adverse  Possession. 
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POSSIBILITY, 

Was  bound  by  fine  or  recovery  before  act  for  abolition  of  fines,  345. 
Coupled  with  interest,  assignable  in  equity,  ib. 
Devisable,  349,  505. 
Where  not,  349. 
Coupled  with  interest  may  be  aliened  by  deed,  625. 
See  Estoppel — Expectancies. 

POSTHUMOUS  HEIR, 

When  entitled  to  rents,  458. 

POUNDAGE, 

Sheriff*  entitled  to  what,  562. 

POWER, 

Rules  of  equity  as  between  donee  and  objects  of,  not  to  apply  to 
transactions  between  protector  and  tenants  in  tail,  360. 

The  above  rule  stated,  ib. 

Case  to  which  it  was  not  extended,  ib. 

May  be  released  £>r_^xtinguished  by  married  women,  389. 

Different  kimlTof  powers,  392. 

Destruction  of,  393. 

Power  of  sale  not  barred  by  consent  of  tenant  for  life  to  disentailing 
deed,  358. 

Of  leasing  not  destroyed  by  conveyance  of  life  interest,  394. 

Simply  collateral  cannot  be  released,  ib. 

To  husband  and  wife  not  destroyed  by  his  conveyance  under  In- 
solvent Act,  395. 

How  affected  by  bankruptcy,  ib. 

Powers  given  by  act  to  married  women  not  to  interfere  with  other, 
ib. 

May  be  reserved  to  married  women,  how,  397. 

Of  disposition  over  separate  estate,  400. 

Of  married  women  over  reversionary  interests  in  personalty  may  be 
released,  425. 

Not  to  interfere  with  other  powers,  426. 

For  settlor  to  appoint  protector,  355. 

Executed  by  will,  how  to  be  attested,  514. 

To  be  executed  by  writing  under  hand  and  seal,  how  to  be  attested, 
ib. 

General,  may  be  executed  by  a  general  gift  in  will,  526. 

Otherwise  in  case  of  limited  power,  ib. 

To  appoint  by  deed,  how  to  be  executed,  687. 

Sale  under,  not  to  be  avoided  by  reason  of  mistaken  payment  to 
tenant  for  life,  ib. 

May  be  executed  by  tenant  for  life  notwithstanding  incumbrances, 
707. 

Given  by  23  &  24  Vict.  c.  35,  may  be  negatived  by  express  declara- 
tion, ib. 
See  Appointment. 

POWER  OF  ATTORNEY, 

Payment  under  not  to  be  avoided  by  death  of  party  giving,  689. 

PRESCRIPTION, 

Act  for  shortening  time  in  claims  by,  1. 
Nature  and  foundation  of,  29. 

See  Contents,  v. 
Twenty  years*  usage  would  support,  when,  29. 
Incidents  of,  time  and  usage,  30. 
Must  be  certain  and  reasonable,  ib. 
Differs  from  custom,  how,  t6. 
In  que  estate,  what,  ib. 

How  laid  before  new  act,  ib. 
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TRESCRimoii^continued. 

How  it  may  be  now  alleged,  21. 

Profit  y»  alieno  $olc  may  be  claimed  by,  81. 

Inhabitants  cannot  claim  by,  ib. 

Right  by,  cannot  be  claimed  to  the  exclurioo  of  owner  of  property, 

ih. 
Only  incorporeal  rights  can  be  claimed  by,  S3. 
Tolls  may  be  claimed  by,  33,  34^ 
Title  to  land  cannot  be  claimed  by,  87. 
Against  a  statute  bad,  ib. 
How  limited  by  sutute  82  Hen.  8,  c.  2..87. 
Rights  by,  how  lost,  ib. 
Against  the  king,  where,  88. 
Proof  in  cases  of,  28.  25. 
For  commonable  rights,  89. 
Right  of  way  claimed  by,  74. 
Pews  claimed  by,  120. 

PRESUMPTION, 

Restricted  in  claims  under  Prescription  Act,  25. 
Of  grants  of  incorporeal  rights,  on  what  founded,  56. 
Doctrine  as  to,  not  supers^ed  by  Prescription  Act,  57. 
Of  dedication  of  ways  to  public,  66. 
Of  grants  of  ways,  78. 

From  the  crown,  148. 
Will  not  to  be  revoked  by,  517. 

PRESUMPTION  OF  DEATH, 

Where  party  has  not  been  heard  of  for  seven  years,  20L 
No  presumption  as  to  precise  time  of  death,  201,  202. 
When  it  does  not  arise,  202. 
Where  two  or  more  persons  die  in  same  accident,  208. 

PRESUMPTION  OF  PAYMENT, 

Of  mortgage  by  twenty  years*  non-payment  of  principal  or  interest^ 
259. 

Liable  to  be  rebutted,  15. 
Of  judgments,  ib. 

Liable  to  be  rebutted,  ih. 
Of  legacies,  261. 
Of  bonds,  282. 

PROBATE  (COURT  OF). 

Order  of,  does  not  charge  land,  566. 

PROFITS  A  PRENDRE, 

Difference  in  period  of  limitation  as  to,  and  easements,  2. 
What  are,  3. 
Proof  of  enjoyment,  8,  4. 
See  Common — Prescription. 

PROMISSORY  NOTES, 

Belonging  to  judgment  debtor  may  be  taken  under  jC/i.,  6^. 

PROTECTOR  OF  THE  SETTLEMENT, 

The  owner  of  first  existing  estate  prior  to  estate  tail  to  be,  851. 

What  prior  estate  sufficient,  ib. 

Each  of  two  or  more  owners  of  a  prior  estate  to  be,  as  to  his  shares 

852. 
Married  woman,  where  alone,  to  be,  and  when  with  her  husband, 

ib. 
Estate  confirmed  to  be  deemed  subsisting  under  the  settlement,  15. 
Lessee  at  rent  not  to  be,  ib. 
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PROTECTOR  OF  THE  SETTLEMENT— con/wiwd. 

No  tenant  in  dower,  l^eir  or  executor,  bare  trustee,  administrator  or 

assign  to  be,  353. 
Trustee  of  executory  settlement  held  to  be  settlor  within  act,  356. 
Who  is  to  be,  when  owner  of  prior  estate  is  excluded  by  26th  and 

27th  sections,  853. 
When  person  to  make  tenant  to  the  praeipe  shall  be,  ib. 
Question  as  to  protectorship,  ib. 
In  case  of  reversion  aliened  before  3l8t  Dec.  1833,  the  tenant  to 

pracipe  to  be,  354. 
When  bare  trustee  shall  be,  ib. 
How  long  bare  trustee  remains,  355. 
Power  to  any  settlor  to  appoint,  ib. 
In  case  of  lunatics,  357. 
Consent  of,  required  to  enable  tenant  in  tail  to  create  larger  estate 

than  base  fee,  858. 
Power  of  sale  not  barred  by  consent  of,  to  alienation  by  tenant  in 

remainder,  ib. 
Must  consent  to  enlargement  of  base  fee.  359. 
Not  to  be  subject  to  control  in  the  exercise  of  his  power  of  consent- 
ing, ib. 
Certain  rules  in  equity  not  to  apply  to,  360. 
Consent  of  to  be  by  deed,  364'. 

To  be  either  in  same  assurance  or  distinct  deed,  366. 
Deed  to  be  inrolled,  ib. 
Not  to  revoke  his  consent,  ib. 
If  married  woman  is  to  consent  as  a  feme  sole,  ib. 
Consent  of,  void  unless  inrolled  with  or  before  assurance,  ib. 
Jurisdiction  of  equity  excluded  as  to  consent  of,  ib. 
Consent  of  Lord  Chancellor  or  Court  of  Chancery  how  to  be  given, 

367. 
Cases  as  to  exercise  of  power  by  Lord  Chancellor,  when,  368,  369. 
0/  copyholds. 
Deed  of  consent  of,  to  be  entered  on  court  rolls,  371. 
How  to  be  taken  when  not  by  deed,  ib. 
Equitable  tenants  in  tail  of,  373. 
Consent  of  protector  by  deed  to  be  void  unless  executed  on  or  before 

disposition,  ib. 
Memorandum  to  be  indorsed  and  entered  in  court  rolls,  ib. 
Consent  of,  in  bankruptcy,  377. 

See  Chancellor  (Lord)— Chancery  (Court  op) — Contents, 
X — ^xiii. 

PROVISION, 

For  married  women  giving  up  their  interest  in  land,  rule  of  court  as 

to,  421,  422. 
Cases  respecting)  409. 

PUBLIC  COMPANIES, 

Stock  or  shares  of,  may  be  charged  by  judge's  order,  572. 
Order  of  judge  to  operate  as  distringas,  576. 

PUNISHMENT, 

Of  vendor  or  mortgagor  of  property  for  fraudulent  concealment  of 

deeds,  &c.,  or  for  falsifying  pedigree,  688. 
For  damaging  any  fountain,  pump,  &c.,  113. 

PURCHASE-MONEY, 

Receipts  for,  to  be  sufficient  discharges,  497,  703. 

PURCHASER, 

Entitled  to  evidence  of  sixty  years'  title,  204. 

Compelled  to  take  title  depending  on  Statute  of  Limitations,  241. 
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PURCHASER— «oiitiMKr<2. 

A  voidable  estate  by  tenant  in  tail,  in  favour  of,  confinned  bj  a  sub* 
sequent  disposition,  when,  S61. 
Created  by  a  tenant  in  tail  afterwards  becoming  bankrupt,  con- 
firmed,  how,  879. 
Under  deed  first  inrolled  to  be  preferred,  888. 
Deed  first  entered  on  court  rolls  to  be  preferred,  878. 
**  The  purchaser,*'  interpretation  of,  in  the  act  for  amending  the  law 

of  inheritance.  448. 
Provisions  for  the  protection  of,  from  judgments,  562, 589,  603L 
Legal  estate,  when  vested  in,  when  not  to  be  taken  in  execotioo. 

Not  bound  to  inquire  as  to  powers  conferred  by  22  &  23  Vict.  c.  S5, 

SS.14, 15,  16..  497. 
Not  bound  to  see  to  the  application  of  purchase-money,  ih. 
Protected  against  forfeiture  under  covenant  for  insurance  against  fire 

in  certain  cases,  686. 


QUARE  IMPEDIT, 

Saved  bv  new  Limitation  Act,  248. 
Proceedings  in,  to  be  commenced  by  writ  of  summons,  16. 
What  must  be  proved  in,  244. 
Evidence  in,  where  coparceners,  ib. 
Bishop  cannot  dispute  patron's  title  in,  245. 
Costs  mav  be  recoverea  in  actions  of^  t6. 

Periods  Umited  by  8  &  4  Will.  4,  c.  27,  for  bringing  qwart  imptdU, 
apply  to  bishop  having  patronage,  275. 
See  Advowson. 

QUEEN.    SeeCKoyfV. 


R. 

RAILWAY  DEBENTURES, 

Apportionment  of  interest  on,  548. 

REAL  ACTIONS, 

Abolished  after  31st  December,  1834.. 242. 

Except  dower,  quart  impedii  and  ejectment,  243. 
In  dower  and  quare  impedU  now  abolished,  ib. 
Might  have  been  brought  until  1st  June,  1835.  .245. 

Within  what  time  by  persons  whose  right  of  entry  is  barred  by 
descent  cast,  &c.,  ib. 
Writ  of  formedon  still  lies,  246. 

RECEIPTS, 

For  purchase  or  mortgage  money  to  be  good  discharges,  497,  703. 
Of  trustees  to  be  sufficient  discharges,  706. 

RECEIVER, 

Efi*ect  of  appointment  of,  in  reference  to  statute  of  limitations.  213. 

Power  to  appoint  incident  to  a  mortgage,  703. 

Appointment  of,  704. 

To  be  deemed  to  be  agent  of  mortgagor,  ib. 

Powers  of,  to  receive  rents,  &c.,  ib. 

May  be  removed,  ib. 

To  receive  commission  not  exceeding  51,  per  cent.,  ib. 

To  insure  if  required,  ib. 

Application  of  monies  by,  ib. 
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RECOVER, 

Meaning  of  word  in  8  &  4  Will  4,  c.  27,  s.  2. .  154. 

RECOVERIES  (COMMON), 

Act  for  the  abolition  of,  SI  5— -420. 

Definition  and  origin  of,  319,  321. 

Operation  of,  322. 

Necessary  parties  to,  for  barring  estates  tail  and  remainders,  %b. 

Mischiefs  arising  from  the  necessity  of  the  freehold  being  in  the 

tenant  to  the  pnecipe,  323. 
Effect  of,  suffered  in  C.  P.  of  ancient  demesne  lands,  328. 
Not  to  be  suffered  after  31st  December,  1833,  unless  writ  was  pre- 
viously sued  out,  326. 
What  acts  to  be  done  by  persons  liable  to  suffer,  under  covenants, 

ib. 
Made  valid,  332. 

Without  amendment,  when,  ib. 
Cases  where  court  refused  to  amend,  ib. 
Where  bargain  and  sale  was  not  duly  inrolled,  ib. 
In  certain  cases  where  there  was  not  a  proper  tenant  to  the 
praciptj  333. 
Declared  in  certain  other  cases  to  be  good  in  law,  338. 
May  be  enrolled  in  office  of  registrar  of  C.  P.,  ib. 
Where  not  made  valid  by  new  act,  335. 
Provision  as  to  custody  of  records  of,  336. 
Of  equitable  interests,  333. 

What  estate  was  required  to  make  tenant  to  the  pracipe  in,  334. 
Effect  of,  in  confirming  prior  acts  of  tenant  in  tail,  361. 
See  Ancient  Demesne. 

RECTORIES. 

Liable  to  be  taken  in  execution  for  judgment  debts,  560. 
Judgments  to  operate  as  a  charge  on,  565. 

REFUSAL, 

Vesting  order  may  he  made  on  trustee's,  to  convey  or  release,  659. 
Order,  vesting  right  to  transfer  stock,  may  be  made  on  trustee's, 
666. 
The  like  in  case  of  personal  representative,  661. 

REGISTRATION, 

Of  judgments  in  Middlesex  requisite  in  order  to  gain  priority,  567, 
568,  583. 

REIMBURSEMENT  OF  TRUSTEES, 

Every  trust  instrument  to  be  deemed  to  contain  clauses  for,  693. 

RELEASE.    See  Lease  and  Release. 
Of  rent-charges,  686. 

Of  part  of  land  not  to  be  an  extinguishment,  ib. 
Charged  not  to  affect  judgment,  687. 

REMAINDER, 

When  right  to,  shall  be  deemed  to  accrue,  165. 

Within  what  time  persons  claiming  in,  might,  before  8  &  4  Will.  4, 

c.  27,  have  pursued  their  rights,  170,  209. 
Person  in,  not  having  taken  advantage  of  forfeiture,  to  have  new 

right  when  his  estate  comes  into  possession,  170. 
When  to  have  a  new  right  of  entry,  172. 
When  right  to,  will  be  barred  by  wrongful  receipt  of  rent,  187. 
Right  of  person  in,  when  barred  by  wrongful  receipt  of  rent  by  third 


party,  166,  168,  187. 
Vhe]     '  ' 


When  right  to  estate  in  possession  is  barred,  the  right  of  same  per- 
son in  remainder  to  be  barred,  207. 
Cases  on  construction  of  last  provision,  ib. 
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REMAINDER— conHmitfd: 

When  tenant  in  tail  ia  barred,  remaindennan  whom  he  might  have 
barred  not  to  recover,  208. 

When  possession  adverse  to  tenant  in  tail  shall  mn  on  agunsc  per- 
sons u,  2Q9. 

Within  what  time  persons  in,  might  claim  under  21  Jac.  1,  c  16,  d. 

When  defective  assurance  by  tenant  in  tail  shall  bar  penons  in, 
210. 

Power  for  tenant  in  tail  to  bar  those  in,  under  act  for  alx^tkio  of 
fines  and  recoveries,  339. 

Tenant  in  tail  in,  can  only  bar  his  own  issue  without  consent  of  the 
protector,  858. 

Contingent,  may  be  aliened,  626. 

When  protected  against  premature  failure  of  a  preceding  estate, 
626. 
Se9  Protector — Reversioner — ^Tenant  in  Tail. 

RENT, 

How  affected  by  old  statutes  of  limitations^  144. 

Interpretation  of  word  in  the  act  for  the  limitadoo  of  actions,  136. 

Ambiguous  meaning  of,  137. 

Reserved  on  leases  for  years,  not  included  in  new  act,  168. 

Recoverable  only  within  twenty  years  after  the  right  of  acdon  first 

accrued,  150. 
Time  at  which  the  right  to,  shall  be  deemed  to  have  accrued,  165. 

In  case  of  an  estate  in  possession,  i5. 

On  dispossession,  ih» 

On  abatement  or  death,  15. 

On  alienation,  tfr. 

In  case  of  future  estates,  ih. 

In  case  of  forfeiture  or  breach  of  condition,  15.,  170. 
Effect  of  nonpayment  of,  166,.  168. 

Remainderman  or  reversioner  to  have  new  right,  when,  172. 
Time  at  which  the  right  to,  shall  be  deemed  to  have  accrued  in  case 
of  tenant  at  will,  175. 

Tenant  from  year  to  year,  1 82. 
Where  rent  of  20s.  per  annum  wrongfully  received,  no  right  to  aocne 

on  the  determination  of  lease,  1 87. 
Continual  claim  not  to  preserve  right  to,  191. 
Receipt  of,  by  one  coparcener,  &c.,  not  to  be  that  of  the  odiers,  A. 

Construction  of  this  section,  192. 

By  younger  brother  not  to  be  that  of  heir,  193. 
Receipt  of,  to  be  deemed  receipt  of  profits,  242. 
Acknowledgment  in  writing  to  be  equivalent  to  receipt  of,  194. 
What  sufficient  acknowledgment,  15. 

Saving  in  favour  of  persons  under  disabilities,  199. 
No  action  to  be  brought  above  forty  years  after  right  accrued,  204. 
Not  to  be  recovered  by  ecclesiastical  or  eleemosynary  corporatioos 
8ole,  but  within  two  incumbencies  and  six  years  or  sixty  yean, 
236. 
Definition  of,  186. 
Different  kinds  of,  142. 
Distress  for,  given  by  statute,  148. 
Right  of  distress  for,  »5. 

Cannot  issue  out  of  incorporeal  hereditament,  144. 
Arrears  of,  not  to  be  recovered  for  more  than  six  years  after  becomiiig 
due,  or  acknowledgment  in  writing,  262. 

Saving  in  favour  of  a  subsequent  incumbrancer,  268. 
Cases  on  construction  of  42nd  section  of8&4WiU.4,c.  27«  •SSS — 

266. 
Account  of,  to  what  time  carried  in  equiw,  271. 
Eff^ect  of  a  recovery  by  a  tenant  in  tail  of  a  retU  d$  iwm>  340. 
Right  of  posthumous  heir  to,  458. 
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RENT— eon^'nti^d 

Apportionment  of,  amongst  owners  of  reTersion,  542. 
To  be  reserved  on  leases  under  Settled  Estates  Act,  665,  674. 
See  Apportionment — Arrears — Distress. 

RENT-CHARGE, 

What  it  is,  142. 

When  the  word  rent  is  used  for,  in  statute  of  limitations,  187. 

How  released,  686. 

Extinguished  by  devise  of  part  of  land  charged  to  the  annuitant,  ib. 

Release  of  part  of»  not  an  extinguishment  of  the  whole,  ib. 

Of  part  of  land  charged  with  judgment,  not  to  affect  judgment, 
687. 
Liability  of  executor,  &c.,  in  respect  of  rents,  in  conveyances  in, 

690. 
Purchasers  not  to  be  affected  by,  unless  minute  of  instrument  creating, 
left  with  senior  master  of  Common  Pleas,  608. 
Given  by  will,  excepted  firom  last  provision,  609. 
Apportionment  of,  543,  547,  548. 
See  Apportionment. 

REPAIRS, 

Of  private  ways  to  be  done  by  grantee,  79. 

Of  drains  and  sewers  to  be  done  by  occupier,  114. 

RESERVATION, 

Of  right  of  way  in  grant  or  lease,  how  it  operates,  75. 
Lease  containing,  should  be  executed  by  lestte^  ib. 
Construction  of  clauses  reserving  rights  of  way,  76. 

RESIDUARY  DEVISE, 

To  include  estates  comprised  in  lapsed  and  void  devises,  524. 
Of  real  estate,  not  specific,  524,  525. 
What  will  pass  under,  525. 

RESULTING  USE  OR  TRUST, 

Settlor  entitled  to,  may  be  protector,  351. 

REVENUE, 

Judgment  in  cases  of,  may  be  reversed,  within  what  time,  273. 

REVERSION, 

Definition  of,  461. 

Grantor  continued  seised  of,  notwithstanding  ultimate  limitation  to 

his  heirs,  ib. 
In  crown  cannot  be  barred,  when,  342. 

Barred  by  conveyance  under  act  to  abolish  fines,  &c.,  when,  340. 
Reference  to  cases  on  sale  of  reversionary  interests,  731,  732. 
On  lease  when  gone,  the  next  estate  to  be  deemed  the  reversion, 

627. 

REVERSIONARY  INTERESTS, 

Disposition  of  by  married  women  in  personal  estate,  425. 
What  interest  recoverable  upon  mortgages  of,  264. 

REVERSIONER, 

To  have  new  right,  when,  172. 
Having  concurrent  right,  when,  207. 
To  be  barred,  207. 
Right  of,  at  expiration  of  lease,  155. 

How  affected  by  nonpayment  of  rent,  166, 168. 
See  Remainder. 

REVIEW, 

Bill  of,  within  what  time  to  be  brought,  273. 
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REVOCATION  OF  WILLS, 
By  marriage,  516. 
Not  by  presumprion,  617. 
How  to  be  effected,  ib. 
Cases  respecting,  ib. 
By  coDTeyance  or  act  subsequent  to  execution  of  will,  520. 

RIVERh.    See  Watercourses. 

ROADS, 

Part  of  settled  estates  may  be  authorized  to  be  dedicated  for,  6(9. 
Dedication  to  be  effected  under  direction  of  Court  of  Chancery,  ib. 
The  court  will  not  sanction  sale  of  part  of  estates  for  making,  ib. 

ROMAN  CATHOLIC, 

Provisions  as  to  patrons  who  shall  hereafter  conform,  275. 

RULES  AND  ORDERS, 

May  be  made  by  Lord  Chancellor  under  Settled  Estates  Act,  673- 

To  be  laid  before  parliament,  674. 

Power  to  rescind  extended,  679. 

Made  under  19  &  20  Vict.  c.  120.. 679— 682. 

Name,  &c.,  and  place  for  service  of  petition,  679. 

Title  of  petition,  &c.,  under  the  act,  ib. 

Advertisements,  680. 

Time  for  motions  under  sect  20,  and  service  of  order  thereon,  ib. 

Application  for  copy  of  petition,  how  to  be  made,  ib. 

Delivery  and  payment  of  copy,  ib. 

Petition,  when  heard,  ib. 

Court  must  be  satisfied  that  no  previous  application  to  Parliament 

has  been  made,  ib. 
Evidence  of  parties  interested,  and  propriety  of  sale,  681. 
Special  directions  under  s.  36,  obtained  hj  summons  ex  parte,  ib. 
Documents  on  which  notice  under  s.  22  is  indorsed,  to  be  specified 

in  order,  ib. 
Fees  and  allowances  to  officers  and  solicitors,  ib. 
Appointment  of  guardians  under  the  act  and  rules,  ib. 
Evidence  to  be  adduced  upon,  ib. 
Leave  to  make  or  consent  to  application  on  behalf  of  inCsnts,  &C., 

682. 
Directions  of  Judge  to  be  obtained  by  summons,  ib. 

RUSSIA, 

As  to  affidavits  of  acknowledgment  of  deeds  by  married  women  in, 
413. 


SALE, 

Implied  powers,  when  given  to  executors,  494,  496. 

Under  power  not  to  be  avoided  by  reason  of  mistaken  payment  to 

tenant  for  life,  687. 
Sale  by  trustees  may  be  in  lots,  either  by  auction  or  private  contract, 

699. 
Under  special  conditions,  with  power  to  buy  in,  ib. 
Monies  arising  from,  how  to  be  applied,  700, 701. 
When  not  to  be  made  without  consent  of  tenant  for  life,  702. 

SALES, 

Of  settled  estates  and  of  timber  may  be  authorized  by  Court  of  Chan- 
cery, 668. 
Rent  may  be  reserved  in  sales  for  building  purposes,  669. 
Minerals  may  be  excepted  from,  ib. 
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SALES— €(mh'iit<«J. 

How  to  be  effected  under  direction  of  the  court,  669. 
Trustees  may  be  appointed  to  receive  and  apply  monies  arising 
from,  671. 
See  Chancery  (Court  of). 

SATISFACTION, 

Orders  of  court  as  to  entry  of,  on  judgments,  588. 

Form  of  satisfaction  piece,  t6. 

Act  to  amend  the  practice  as  to  entry  of,  on  crown  debts  and  judg. 

ments,  613—615. 
Form  of  acknowledgment  of,  615. 

SATISFIED  TERMS.    See  Terms  of  Years. 

SCINTILLA  JURIS, 

Existence  of,  dispensed  with,  695. 

SCIRE  FACIAS, 

Action  on,  within  what  time  to  be  brought,  277. 

SCOTLAND, 

Acts  declared  not  to  extend  to, 

Prescription  Act,  29. 

Limitations  of  Actions,  275. 

Act  as  to  Payment  of  Mortgage  Debts,  498. 

WiUs  Act,  532. 

Act  for  Amendment  of  Law  of  Real  Property,  627. 

Satisfied  Terms,  632. 

Leases  and  Sales  of  Settled  Estates  Act,  677. 

Mercantile  Law  Amendment  Act,  1856*. 314. 

Law  of  Property  and  Trustees  Relief  Amendment,  694,  698. 
Act  for  apportioning  rents  and  periodical  payments  extends  to,  549. 
Wills  made  out  of  kingdom,  when  to  be  admitted  to  confirmation  in, 

535. 
When  foreign  subject  dying  here  will  acquire  domicile  in,  536,  537. 
Persons  domiciled  in,  may  insist  on  an  action  of  declarator  that  he  is 
a  natural-born  subject,  472. 

SEAMEN, 

Wills  of,  excepted  from  Wills  Act,  514. 

SEARCH, 

At  inrolment  office,  when  necessary,  388. 
For  judgments,  592. 
For  crown  debts,  598* 
See  Fees. 

SEA.SHORE, 

May  be  parcel  of  manor,  94. 
Ri^ht  of  the  public  on,  98. 
Evidence  to  establish  right  to,  94. 

SECURITIES, 

Upon  which  trust  monies  may  be  invested,  694,  696,  697,  705. 

SEISIN, 

Meaning  of  term,  439. 

Dower  may  be  claimed  without  husband's  actual,  ih. 
What  necessary  to  make  tenant  by  the  curtesy,  445. 
What  seisin  was  heretofore  required  for  transmitting  estates  by  de- 
scent, 454,  466- 468. 
Doubtfbl  questions  as  to  fact  of,  454. 
Unity  of,  in  reference  to  rights  of  way,  72. 
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SEPARATE  ESTATE, 

Confen  protactonhip  under  S  ft  4  WilL  4,  c  74. .  S52. 
May  be  diiposed  of  by  wife,  when  and  when  not,  400 — 402. 
Caaes  on  clanaea  restraining  anticipation  of,  S97 — 400. 

SERVICES, 

Included  in  term  "rent,"  156. 

Ceruin,  included  in  Limitation  Act,  1S8. 

SETTLED  ESTATES, 

Acts  to  facilitate  leases  and  sales  of,  664—679. 
Meaning  of  the  term,  664,  678. 
See  Rules  and  Orders. 

SETTLEMENT, 

Of  real  and  personal  estates  may  be  made  upon  marriage  by  in&nti, 

427. 
Evidence  on  applications  for,  429. 
What  shall  be  deemed  within  act  for  abolishing  fines  and  reoorenes, 

«17. 
Appointment  under,  how  considered,  S24,  325. 
Who  to  be  deemed  protector,  S5\. 
Protector  of.  may  be  appointed  by  settlor,  Z55. 
Meaning  of  the  word,  m  Settled  Estates  Act,  664,  678. 
By  will  to  be  considered  as  made  at  tesutor's  death,  317. 

SETTLOR, 

May  appoint  protector  of  settlement,  856. 
May  give  power  for  appointment  of  protector,  t6. 
Trustee  of  executory  settleokent  held  to  be,  356. 
See  Protector. 

SEWERS, 

To  be  repaired  by  occupier,  114. 

Nature  of  right  of  commissioners  of,  in  their  works,  115. 

Part  of  settled  estates  may  be  dedicated  for,  669. 

SHARES, 

In  public  companies  may  be  charged  by  judges'  ordcr»  572. 
Within  the  Trustee  Act,  1850.  .635. 
In  ships  within  Trustee  Act,  1850, 15. 

SHELLEY'S  CASE, 

The  rule  in,  defined,  460. 

SHERIFF, 

Provision  for  indemnity  of,  568. 
To  what  poundage  entitled,  562. 

SHIPS, 

Shares  in,  within  Trustee  Act,  1850.. 635. 

SOLDIERS, 

Wills  of,  excepted  from  Wills  Act,  514. 

SOLICITOR, 

Liable  to  punishment  for  fraudulent  concealment  of  deeds,  688. 
Fees  to,  under  Settled  Estates  Act,  681. 

On  proceeding's  to  obtain  advice  of  court,  692. 
Regristration  of  appointment  of,  as  perpetual  Commissioner,  405. 

SPECIAL  CASE, 

To  be  registered  and  to  be  lie  pendent,  595. 

SPECIAL  CONDITIONS, 

Sales  may  be  made  by  trustees,  subject  to,  699. 

SPECIALTIES, 

Time  within  which  actions  must  be  brought  thereon,  277. 
Twenty  years'  arrears  of  rent  or  annuity  secured  by,  may  be  reooTered, 
ib. 
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SPECIALTIES— «oii«lmt«<i. 

Action  by  railway  company  for  calls  within  act  as  to,  279. 

ProTision  in  case  of  disabilities,  ih, 

of  defendant's  absence  beyond  the  seas,  16. 

Absence  beyond  seas,  or  imprisonment  of  a  creditor  not  to  be  a  disa- 
bility in  actions  on,  311. 

Effect  of  an  acknowledgment  in  writing  or  part  payment  of  principal 
or  interest,  279. 

Limitation  after  judgment  of  outlawry  reversed,  281. 

Devises  to  be  void  against  creditors  by,  474. 

Actions  by  creditors  by,  475. 

Rules  of  pleading  in  action  on,  479. 

Belonging  to  judgment  debtor  may  be  taken  in  execution,  563. 

Debts  secured  by,  when  to  be  paid  before  simple  contract  debts,  487. 
Se$  Assets— Bond— Debts. 

SQUARES, 

Part  of  settled  estates  may  be  dedicated  to,  669. 

STALLAGE, 

What  is,  33. 

May  be  included  in  grant  of  toll,  ib, 

STAMP, 

Acknowledgements  under  Lord  Tenterden's  Act  exempt  from,  295. 
Stamp  for  lease  for  year  charged  on  release  under  4  &  5  Vict.  c.  21, 
616. 

Repealed,  ih. 
On  grant  operating  under  8  &  9  VicL  c.  106.  .619. 

Repealed,  ib. 
Not  required  for  affidavits  of  acknowledgments  by  married  women,  727. 

STAMP  DUTIES, 

All  ordere  under  Trustee  Acts  to  be  chargeable  with  the  same,  as  deeds 
of  conveyance,  663. 

STATEMENT, 

By  trustees  or  executon  to  obtain  advice  of  court,  how  to  be  entitled, 
692. 

To  be  transmitted  to  registrar,  ib, 

STATUTES  CITED, 

13  Edw.  1,  St.  1,  c.  1  {De  donis),  317. 

c*  5  (Plea  in  quare  impedit),  146. 
4  Hen.  7,  c.  24  (Non  claim  on  fines),  157. 
11  Hen.  7,  c  20  (Alienation  by  wife),  341. 
27  Hen.  8,  c.  10  (Jointures),  482. 
82  Hen.  8,  c.  2  (Real  actions),  144,  157. 

c.  28  (Leases  of  wife's  land),  396. 
c.  33  (Descent  cast),  246. 
84  &  35  Hen.  8,  c.  20  (Common  recoveries),  342. 
1  Mary,  sess.  2,  c.  5  (Advowsons),  237. 

13  Eliz.  c.  4  (Crown  debts),  597. 

14  Eliz.  c.  8  (Common  recoveries),  343. 

21  Jac.  1,  c.  14,  s.  1  (Limitation  against  crown),  146. 
c  16,  s.  1  (Limitation  of  actions),  158,  200. 

ss.  3 — 7  (Limitation  of  personal  actions).  283. 
1  Jac.  2,  c  17  (Distribution),  466. 
7  &  8  WilL  3,  c.  36,  s.  3  (Docketing  judgments),  589. 
1  Anne,  sess.  1,  c.  7  (Alienation  of  crown  lands),  342. 
4  &  5  Anne,  c.  16  (Entry),  191. 

s.  19  (Defendants  beyond  seas),  283,  289,  290. 

7  Anne,  c  18  (Advowsons),  237. 

8  Anne,  c.  14,  s.  6  (Distress),  143. 
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STATUTES  CITED— «whiw«rf. 

4  Geo.  2,  c  28,  8.  5  (Distress),  143. 

11  Geo.  %  c.  17,  8.  5  (Grant  of  Advowsons  by  Roman  CathoUGs),239. 
c  19,  s.  8  (Distress),  144. 

s.  15  (ApportioDment  of  rents),  538, 539. 
14  Gea  2,  c  20  (Common  recoveries),  322. 

5  Geo.  3,  c.  17  (Leases  of  tithes,  &c.),  144. 

9  Geo.  3,  c.  16  (Limitation  against  crown),  146. 
41  Geo.  3,  c  109  (General  incTosure),  47,  84. 
63  Geo.  3,  c.  127  (Tithes),  267. 
54  Gea  3,  c.  145  (Corruption  of  blood),  469. 
6S  Geo.  3,  c  157  (Affidavits— Ireland),  412. 

3  Geo.  4,  c.  39  (Secret  warrants  of  attorney),  559. 

6  Geo.  4,  c.  87,  s.  20  (Affidavits  abroad),  412. 

9  Geo.  4,  c.  14  (Written  acknowledgments),  291,  295,  308. 
11  Gea  4  &  1  WUl.  4,  c  65,  s.  12  (Surrender  of  leases),  396. 

2  &  3  Will.  4,  c,  100  (Modus  Act),  237. 

3  &  4  Will.  4,  c.  42»  88.  2,  3,  4,  5,  6,  7  (Limitation  of  actions  on 

specialties),  277, 279. 
8.28  (Interest),  269. 

88.  37,  38  (Distress  by  executors,  &c.),  143. 
8.  42  (Commissions  for  taking  affidavits  in  Scot- 
land  and  Ireland),  410. 
c.  87  (Inclosures),  47. 
c.  99  (Release  of  quit  rents  payable  to  the  crown),  149. 

4  &  5  WilL  4,  c.  39  (Costs  in  quart  impedit),  245. 

c.  82  (Abolition  of  offices  connected  with  fines  and 
recoveries),  337. 

5  &  6  Will  4,  c.  50  (General  Highway  Act),  66. 

cc  71,  74  (Recovery  of  tithes),  267. 
1  &  2  Vict  c.  106  (Pluralities),  239. 

4  &  5  Vict.  c.  35,  ss.  81,  89  (Copyhold  commutation),  50. 

8.  91  (Grant  of  common  by  lords  of  manors),  45. 
c  88, 8.  5  (  Dispensation  with  acknowledgment  of  deed 
by  married  woman),  402. 

5  Vict.  c.  5,  8.  5  (Distringas),  577. 

sess.  2,  c.  32  (Records  of  fines  and  recov^es  in  Wales  and 
Cheshire),  337. 
5  &  6  Vict.  c.  97  (General  limitation  of  actions  under  local  and  per- 
sonal acts),  283. 

8  &  9  Vict  c.  118  (Inclosure),  48. 

9  &  10  Vict  c.  95,  8.  76  (Statute  of  Limitations  in  County  Court), 

309. 

11  &  12  Vict  c.  70  (Evidence  of  proclamation  of  fines),  331. 

12  &  13  Vict  c.  106,  s.  208  (Disposition  of  bankrupt's  estates  tail), 

375. 

13  &  14  Vict  c  35,  s.  17  (Lis  pendens),  595. 

14  &  15  Vict  c.  25,  s.  1  (Emblements),  549. 

15  &  16  Vict  c.  45  (Enfranchisement  of  copyholds),  50. 

c.  76,  ss.  10,  11  (Renewal  of  writ  of  summons),  308. 

88.  146,  147  (Writs  of  error).  272,  273. 
c.  87,  8.  15  (Statutory  jurisdiction),  636. 

16  &  17  Vict  c.  107,  ss.  195, 196  and  197  (Bonds  to  the  crown),  613. 
18  &  19  Vict  c.  13  (Leases  of  lunatic^s  estates),  369. 

c.  42  (Ambassadors,  &c.),  413. 
20  &  21  Vict  c.  77  (Probate  Court),  566, 
c.  85  (Divorce  Court),  567. 
23  &  24  Vict  c.  53  (Actions  and  suits  by  Duke  of  ComwallX  146, 
147. 
c.  77,  s.  8  (Injury  to  fountain  or  pump),  113. 
c.  126,  s.  2  (Relief  against  forfeiture  for  non- insuring), 
685. 
8.  26  (writ  of  dower  quan  impidit),  243. 
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STATUTES  ClTED-eontinued, 

23  &  24  VicUc.  127)  s.  30  (appointment  of  perpetual  commissionen), 

405. 
25  &  26  Vict.  c.  42  (Court  of  Chancery),  87. 

c.  53,  s.  27  (Easements  not  incumbrances  within  trans- 
fer of  land  act),  7. 
c.  67,  8.  29  (Easements,  declaration  of  title),  7. 
c  73  (Continuingr  inclosure  commission),  48. 
c.  96  (Officer  to  &e  certificates  of  married  women),  416. 

STATUTES  REPEALED, 

11  Hen.  7,  c.  20  (Alienation  by  wife),  342. 
82  Hen.  8,  c.  1  (Wills),  504. 

c  28  (Leases),  675. 
34  &  35  Hen.  8,  c  5  (Wills),  504. 
29  Car.  2,  c.  3,  ss.  5,  6,  12,  19—22  (Wills),  ib. 
4  &  5  Anne,  a  16,  s.  14  (Wills),  ib, 
14  Geo.  2,  c.  20,  s.  9  (Common  recoveries),  ib, 
25  Geo.  2,  c.  6  (Witnesses  to  wills j,  ib. 
29  Geo.  2,  c.  31  (Surrender  of  leases  by  wife),  396. 
39  8i  40  Geo,  3,  c.  56  (Entailed  money),  385. 
47  Geo.  8,  sess.  2,  c.  74  (Traders*  debts),  473. 
65  Geo.  3,  c.  192  (Copyholds),  505. 

6  Geo.  4,  c.  16,  s.  65  (Bankrupts'  estate  tail),  374,  375. 

7  Geo.  4,  c  45  (Entailed  money),  384. 

2  &  3  Will.  4,  c.  39,  s.  10  (Writs  to  save  operation  of  SUtute  of  Li- 
mitations), 308. 

STOCK, 

Meaning  of  word  "stock"  in  Trustee  Act,  1850..  633. 

In  public  funds  and  public  companies  belonging  to  debtor  and  stand- 
ing in  his  own  name  may  be  charged  by  judge's  order,  572. 

Stock  of  lunatics  may  be  transferred,  637. 

In  name  of  deceased  person,  whose  representative  is  lunatic,  may  be 
transferred,  ib. 

Order  may  be  made  for  vesting  right  to  transfer,  when  trustees  out  of 
jurisdiction,  643. 

When  trustee  refuses  to  transfer,  644. 

When  one  of  several  trustees  refuses  to  transfer  or  receive  and 


pay  over  dividends,  645. 
Vhe  


When  stock  is  standing  in  name  of  deceased  trustee,  ib. 
Effect  of  order  vesting  the  legal  right  to  transfer,  ib. 
Directions  may  be  given  by  court  as  to  exercise  of  right  to  transfer, 

649. 
In  name  of  infant  trustee  may  be  ordered  to  be  transferred,  660. 
On  neglect  of  any  person  to  transfer,  order  for  vesting  right  to  transfer 

may  be  made,  ib. 
The  like,  in  case  of  neglect  of  executor,  661. 

See  Chancellor  (Lord) — Chancery  (Court  of). 

STREETS, 

Part  of  settled  estates  may  be  dedicated  to,  669. 

SUIT, 

For  which  distress  may  be  taken  included  in  term  "  rent,"  136. 
May  be  directed  under  Trustee  Act,  1850.  .657. 

SUMMONS, 

Renewal  of  writ  of,  to  save  Statute  of  Limitations,  308. 
In  County  Court  to  save  Statute  of  Limitations,  309. 
Writ  for  dower  to  be  commenced  by,  243. 
In  lieu  of  quare  impedit,  ib. 

Special  directions  under  Settled  Estates  Act  to  be  obtained  by,  681. 
Directions  of  judge  to  be  obtained  by,  682. 
S.  3  H 
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SUMMONS— cM<lim^ 

Appointmeot  of  guardians  to  be  obtained  upon,  681. 

Leave  to  make  or  consent  to  application  on  behalf  of  in&nts 

lunatics  to  be  obtained  upon,  682. 
How  to  be  entitled  in  applications  for  advice  of  court,  692. 

SURRENDER, 

Required  to  be  by  deed,  619. 

By  operation  of  law,  what,  623. 

Not  presumed,  when,  629. 

Of  leases,  may  be  made  under  Settled  Estates  Act,  667,  679. 

SURVIVORSHIP, 

Presumption  as  to,  203. 


TENANT  AT  WILL.    Seg  Estate  at  Will. 

TENANT  IN  TAIL, 

Provisions  in  new  Limitation  Act  respecting^  208. 
Where  time  has  run  against,  t6. 
Where  time  has  commenced  running  against,  209. 
Possession  under  defective  conveyance  by,  210. 
Meaning  of  term  "  tenant  in  tail,*'  816. 

"  actual  tenant  in  tail,"  ih. 
'*  tenant  in  tail  entitled  to  base  fee,''  ib. 
After  3 1st  December,  1883, 

Power  of  disposition  nven  to,  339. 
Not  to  be  exercised  by  women  tenants  in  tail  »  prmsinam  jnri, 

341. 
Not  to  extend  to  certain  tenants  in  tail,  842. 
May  enlarge  base  fees,  when,  843. 
Of  the  gift  of  the  crown  cannot  bar  estates  tail,  342. 
Partial  disposition  of  estates  of,  349. 

By  what  acts  his  incumbrances  were  let  in  on  his  estate^  361. 
Confirmation  of  voidable  estates  created  by,  tfr. 
The  effect  of  a  fine  levied  by,  vrith  reversion  in  fee,  363. 
Applications  under  Settled  Estates  Act,  when  to  be  made  by,  670. 
Of  the  gift  of  the  crown,  not  authorized  to  make  sales  or  leases  ex- 
ceeding twenty-one  years,  676. 
Ordered  to  execute  disentailing  deed  to  give  effect  to  judgment, 

570. 
After  possibility  of  issue  extinct,  343. 

To  be  deemed  tenant  for  life  under  Settled  Estates  Act,  664. 
See  Fines — Protector  of  the  Settlement — Recoveries. 

TENANT  TO  THE  PRAECIPE, 

Evils  arising  from  the  necessity  of  the  freehold  being  in,  323. 

Defect  of,  remedied  in  certain  cases,  332. 

Who  could  make  in  case  of  equitable  estates,  338. 

In  other  cases,  334. 
To  be  protector  where  before  3l8t  December,  1833,  an  estate  under  a 

settlement  shall  have  been  disposed  of,  353. 
And  where  before  the  same  time  a  remainder  or  reversion  in  fee  shall 
have  been  disposed  o^  854. 

TENANTS  IN  COMMON, 

The  possession  of  one  not  to  be  that  of  the  other,  191. 

The  Limitation  Act  has  retrospective  operation  as  to,  192. 

Cases  on  construction  of  section  respecting,  ib. 

Old  rule  that  possession  and  seisin  of  one  was  that  of  all,  193. 

Remedy  by  one  to  recover  share  of  rents,  t5. 

Action  of  account  by,  ib. 
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TENANTS  FOR  LIFE, 

May  grant  leases  for  twenty-one  years,  674. 

Against  whom  leases  authorized  to  be  made  shall  be  valid,  674, 679, 

May  exercise  powers  notwithstanding  incumbrances,  676. 

When  no  sale  to  be  made  without  consent  of,  702. 

May  execute  powers  notwithstanding  incumbrances,  707. 

TERMS  FOR  YEARS, 

Used  as  protection  against  incumbrances,  432,  436. 
Attendant  upon  inheritance  on  31st  December,  1845.  to  cease,  628. 
But  notwithstanding  to  afford  protection  against  incumbrances, 
ib. 
When  not  presumed  to  have  been  surrendered,  629. 
Becoming  satisfied  after  31st  December,  1845,  to  determine  when, 
631. 
Case  of  term  which  did  not  determine  under  last  provision,  ib, 

TIMBER, 

Sale  of,  may  be  authorized  by  Court  of  Chancery,  668. 
Felling  of,  not  to  be  authorized  by  leases,  666. 

TITHES, 

Time  shortened  in  claims  of  tnodut,  or  exemption  from,  237. 

Recoverable  within  six  years  after  becoming  due,  267. 

Arrears  of,  when  recoverable  for  two  years,  ib. 

Belonging  to  spiritual  or  eleemosynary  corporation  sole  excepted 

from  3  &  4  Will.  4,  c.  27..  138. 
Ambiguous  meaning  of  word  "  tithes*'  in  that  act,  187. 
Made  liable  to  execution,  560. 
Judgment  to  operate  as  a  charge  on,  566, 

But  not  in  case  of  benefice  with  cure,  567. 

TITLE  DEEDS. 

May  be  called  for  by  owner  of  charge,  703. 

TOLLS, 

What,  34. 

Difference  between  traverse  and  thorough,  ib. 

How  claimed,  ib. 

How  recovered,  ib. 

May  be  included  in  word  stallage  in  grant,  33. 

Turnpike  tolls  not  within  new  Limitation  Act,  137. 

What  arrears  of,  may  be  recovered,  267. 

TRADERS, 

Real  estates  of,  liable  to  simple  contract  and  specialty  debts,  479. 
Cons tructioo  of  the  act  as  to,  480. 

TRUST, 

Within  what  time  to  be  enforced,  211. 

In  case  of  express,  right  not  to  be  deemed  to  have  accrued  until 

conveyance  to  purchaser,  214. 
Last  provision  applies  only  to  express  trusts,  ib. 

Not  defeated  by  legal  estate  acquired  by  disseisin,  ib. 

When  defeated  by  disturbance  of,  215. 

To  secure  payment  of  annuity  under  the  act,  ib. 

What  are  trusts  within  the  act,  217. 
Charitable  trusts  within  the  act,  218. 
Instances  of  constructive  trusts,  222. 
Definition  of  « trust"  in  Trustee  Act,  1850  ••634. 

TRUSTEE.    See  Cestui  que  Trust— Equity  (Courts  of). 
Limitation  of  time  between  cestui  que  trust  and,  168. 
Time  no  bar  between  cestui  que  trust  and,  219. 
Possession  of  cestui  que  trust  not  adverse  to,  221.. 
dH2 
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TRUSTEE— «oiiiliiiff<2. 

Cettui  que  trust  not  to  be  deemed  tenant  at  will  of,  175. 

Construction  of  last  provision,  178. 
Not  to  be  protector  of  a  settlement  made  before  31st  Deceaber, 
18;$3..S5i. 
Except  under  a  settlement  made  before  the  pasung  of  the  act 
(28tb  Auf^ist,  1833).. 354. 
Protector  not  to  be  deemed  a,  353. 
Of  an  executory  settlement  held  to  be  a  settlor,  366. 

TRUSTEES, 

How  devises  of  real  estates  are  to  operate,  530. 

To  be  responsible  for  title  to  real  securities  in  Ireland,  554. 
Set  Cestui  que  Trust. 

The  Trustee  Act,  1850,  relatinff  to  the  cooTeyance  and  transfer  of 
estates  vested  in,  633. 

May  be  appointed  by  Court  of  Chancery,  649. 

Power  of,  to  appoint  new  trustees,  not  taken  from,  when,  ih. 

Cases  as  to  the  appointment  of,  649 — 651. 

Appointed  by  court  to  have  powers  of  trustees  appointed  by  decree 
in  suit  651. 

Power  of  court  to  vest  lands  in  new,  ih. 

Right  to  sue  at  law  may  be  vested  by  court  in  new,  652. 

Old  trustees  not  to  be  discharged  from  liability,  ib. 

By  whom  application  to  appoint  is  to  be  made,  652,  653. 
See  Chancellor  (Lord) — Chancery   (Court  of>— Stoci— 
Contents,  xxvii — xxix. 

Act  for  the  relief  of,  683—694. 

Trustee  paying  under  power  of  attorney  not  to  be  liable  by  resion  of 
death  of  party  giving  such  power,  689. 

May  apply  by  petition  to  judge  of  Chancery  for  advice  as  to  msnsge- 
roent  of  trust  property,  691. 
General  order  as  to  application  for  advice,  692. 
Petition  by,  to  be  signed  by  counsel,  695. 

Every  trust  instrument  to  be  deemed  to  contain  clauses  lor  in- 
demnity and  reimbursement  of,  693. 

Investments  of  trust  money  by,  694. 

Lord  Chancellor,  &c.  enabled  to  make  general  orders  as  to  invest- 
ment of  cash  under  the  control  of  court,  696. 

Trustees  to  invest  trust  funds  on  securities  authorized^  by  court,  697. 

Act  to  give  trustees  certain  powers  usually  inserted  in  sctUemeDi^ 
&c.,  699-708. 
See  Contents,  xxxiii— xxxiv. 

May  sell  in  lots,  and  either  by  auction  or  private  contract,  699. 

May  bu^  in  propertv  offered  for  sale,  tfr. 

Exercising  power  of  sale  may  convey,  700. 

May  renew  leases  when  renewable,  701. 

May  invest  trust  funds  on  securities,  705.  ^ 

May  apply  income  of  property  of  infants  for  their  maintenance,  »• 

Provisions  for  the  appointment  of  new,  on  death,  &c  of,  706. 

TRUST  ESTATES, 

Limitation  of  time  as  to  suits  in  equity  respecting,  211. 
Cases  on  construction  of  act,  212,  213. 
Right  to,  when  deemed  to  have  accrued,  214. 
Length  of  time  does  not  operate  between  cestui  que  trust  and  tniitee» 
219. 
But  may  between  them  and  strangers,  220. 
Possession  of,  when  not  adverse,  221. 
To  be  subject  to  dower,  437. 
Not  liable  to  dower  formerly,  438. 
Subject  to  husband's  estate  by  curtesy,  446. 
See  Cestui  que  Trust. 
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TRUSTS. 

Instances  of  constructive,  222. 

What  are  withiu  Limitation  Act,  217,  218. 

TURBARY, 

Common  of,  50. 


U. 

UNBORN  PERSON, 

Power  to  convey  contingent  rights  of,  I54f0. 

UNITY  OF  POSSESSION, 

Need  not  be  specially  pleaded,  when,  28. 
Prescriptive  rights  how  affected  by,  37,  88. 
Right  of  common  when  lost  by,  49. 
Extingubhment  of  rights  of  way  by,  72^  73. 
What  is  not  extinguished  by,  101. 

UNIVERSITIES, 

Right  of  presentation  by,  in  case  of  Roman  Catholic  patrons,  239. 

UNSOUND  MIND, 

Meaning  of  term  in  Trustee  Act,  1850..  635. 
Estates  vested  in  trustees  or  mortgagees  of,  mav  be  conveyed,  ib. 
Contingent  interests  vested  in,  may  be  released,  636. 
Stock  of  trustees  or  mortgagees  of,  may  be  transferred,  637. 
Money  belonging  to  person  of,  may  be  paid  into  court,  when,  656, 
Commission  may  be  directed  respecting  person  of,  657. 
See  Lunatics. 


VAULT, 

Licence  to  make  an  easement,  8. 

Right  to  bury  in,  may  be  prescribed  for,  123. 

VENDOR, 

Concealing  de^s»  liable  to  punishment,  688. 


W. 

WAIVER, 

Of  breaches  of  covenant  and  conditions  restricted,  695. 

WARRANT  OF  ATTORNEY, 

To  be  executed  in  presence  of  an  attorney  on  behalf  of  the  party, 

555. 
To  be  attested  by  whom  under  1  &  2  Vict.  c.  110,  ib. 
Attorney  attesting  execution  of,  cannot  act  for  both  parties,  556. 
Cases  as  to  form  of  attestation  under  the  statute,  557. 
As  to  setting  aside,  for  non-compliance  with  statute,  558. 
Cases  not  within  act,  ib. 
When  not  formally  executed  to  be  invalid,  5$9. 
Reference  to  statute  for  preventing  frauds  by  secret,  ib. 
Rules  of  court  respecting,  ib. 
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WARRANTY, 

After  31tt  Dec  18^3,  not  to  bar  right  of  entry,  246. 

Nor  estates  uil,  8S9. 
In  fine  by  expectant  heir  in  tail  bound  him,  247. 

WASTE  LAND. 

Presumption  as  to,  44. 

Presumption  that  encroachments  from,  by  tenant,  belong  to  land- 

lord,  45. 
Adjoining  highways,  to  whom  it  belongs,  68. 

WATERCOURSES, 

Right  to,  may  be  acquired  by  twenty  and  forty  years'  ei^oyiDent,  6. 

Case  where  eigoyment  had  been  contentious,  9,  10. 

User  of,  when  as  of  right,  10. 

Effect  of  interruption  of,  by  natural  cause,  20. 

The  nature  of  the  right  to,  88. 

To  whom  the  soil  belongs  on  each  side  of,  91. 

Evidence  as  to  whether  a  river  be  navigable  or  not,  91,  92. 

Right  to,  must  be  created  by  deed,  58,  95. 

How  to  be  used,  96. 

Right  of  taking  water  for  irrigation  of  lands,  98. 

Passage  of,  cannot  be  obstructed  by  proprietor  of  the  banks,  97. 

Evidence  of  right  to,  and  presumption  of  grant  of,  99, 100. 

Right  to,  how  affected  by  alteration  of  mode  of  ei^ying,  lOOl 

Right  to,  not  extinffuished  by  unity  of  ownership,  101. 

Landlord  not  bound  by  acts  of  tenant  as  to,  t6. 

How  right  of  public  navigation  may  be  lost,  102. 

Law  applicable  to  artificial,  ib. 

When  no  action  lies  for  diverting  artificial,  16. 

Draining  water  for  agricultural  purposes,  103. 

Right  to  water  not  running  in  defined  limits,  16. 

Connected  with  mining  operations,  104. 

As  to  water  flowing  in  subterraneous  channels,  105. 

Law  applicable  to,  does  not  extend  to  underground  water,  106. 

Right  to  discharge  water  from  buildings  upon  aiQoining  land,  109. 

Action  for  disturoance  of  enjoyment  of,  110. 

By  reversioner,  114. 

For  fouling,  112. 
Part  of  settled  estates  may  be  dedicated  for,  669. 
Remedy  for  preventing  nuisances  as  to,  1 16. 
Bill  in  equity  for  establishing  right  to,  «6. 
Agreement  to  purchase  right  o^  when  not  enforced,  1 18. 
See  Easbmbnts — Navioablb  Rivers. 

WATERLEAVES, 

Leases  may  be  granted  of,  under  Settled  Estates  Act,  665. 

WAYLEAVES, 

Leases  may  be  granted  of,  under  Settled  Estates  Act,  665. 

WAYS. 

In  claims  of  right  of,  p^ods  to  be  twenty  years  and  forty  years,  6. 

Right  to,  when  not  supported  by  user  for  part  of  twenty  years,  9. 

Enjoyment  for  twenty  years  must  g^ve  a  good  title  against  all 
owners,  11. 

What  evidence  of  user  required,  18. 

Replication  to  right  of,  notwithstanding  user  as  of  right,  and  witlioat 
interruption,  14. 

Enjoyment  of,  must  be  shown  to  be  as  of  right,  22. 

Licence  co-extensive  with  right  claimed  to  be  shown,  16. 

How  right  to,  may  be  defeated  after  twen^  or  for^  years'  enjoy- 
ment, 6. 

Different  kinds  o(,  63. 

For  what  purposes  may  be  granted,  ib. 
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WAYS— cotitf»i«frf. 

HlOHWATS, 

What  are,  64. 

Dedication  of  way  to  the  puhlic,  64. 

Presumption  of,  how  rebutted,  ^5. 

May  be  for  limited  purpose,  ib, 

Eyidence  of  dedication  to  public,  ih* 

Dedication  of,  when  presumed,  67. 

Soil  of  highways,  in  whom  vested,  67,  68. 

In  case  of  roads  set  out  under  incloeure  acts,  69. 

Waste  land  acyoining,  belongs  to  owners  on  each  side  of,  67»  68. 

Particular  tenant  cannot  dedicate  to  public  without  consent  of 
owner  of  fee,  67. 

But  assent  of  latter  may  be  presumed,  when,  16. 

Right  of  public,  not  barred  by  non-user,  ib. 
Ownership  of  land  adjoining,  69. 

Private  Ways, 
Modes  of  claiming,  70. 
By  grant,  tfr. 

By  what  words  they  pass  in  deeds,  71*  72. 
Grant  of,  must  be  by  deed,  73. 
Presumed  after  twenty  years'  enjoyment,  ih. 
Extinguishment  of,  by  unity  of  ownership,  72. 
User  by  tenants  when  not  binding  on  landlord,  74.  ^ 
Enjoyment  of,  for  twenty  years,  not  giving  title  against  all, 
will  not  bind  partial  interests,  1 1. 
By  prescription,  74. 

Destroyed  by  unity  of  possession,  72. 
Will  pass  to  lessee,  ih. 
By  custom,  75. 
By  express  reservation,  ib. 
Grants  of  rights  of,  in  reference  to  mines,  ib. 
Reserved  to  lessors  operate  by  way  of  grant,  and  execution  of  lease 

by  U»9ee»  should  be  shown,  16. 
Construction  of  clauses  reserving  right  of  way,  ib. 
Reservation  of  wayleave,  76. 
When  rights  of  way  did  not  pass,  74,  76. 

For  necessity,  77. 
Parson's  ri^ht  of  way  to  carry  tithes,  ib. 

Is  limited  by  the  necessity  which  created  it,  78. 
Upon  what  ground  way  of  necessity  is  created,  ib. 
By  whom  to  be  repaired,  79. 
When  lost  by  non-user,  81. 
Loss  of  right  of,  by  alteration,  82. 
When  not  lost  by  alteration,  83. 
Not  destroyed  by  public  acquiring  right,  84. 
When  established  can  only  be  destroyed  by  distinct  evidence  of 

interruptions,  81. 
Stopped  up  by  commissioners  of  inclosure,  when,  84,  85. 
Action  on  the  case  for  the  disturbance  of,  lies,  when,  85. 

When  reversioner  can  maintain  action  against  stranger  for 
**  obstruction  of,  86. 

Forms  of  pleading,  87. 
Injunction  to  prevent  destruction  of,  ib, 

WELL, 

Right  of  owner  of,  to  prevent  injurious  operations  by  adjoining  land- 
owner, 105—108. 
Right  to  draw  water  from,  an  interest  in  land,  115. 
Right  to  use,  when  not  extinguished  under  an  Inclosure  Act,  84. 
Punishment  for  injuring  water  of,  113. 


Digitized  by 


Google 


840  Index. 

WELSH  MORTGAGES, 

Redeemable  at  any  time,  235. 

Unless  mortgagee  has  possession  twenty  years  after  payment  of 
debt,  temble,  16. 

WIDOWS. 

To  be  entitled  to  dower  out  of  equitable  estates,  437. 
Heretofore  excluded  from  dower  out  of  such  estates,  43S. 
Of  mortgagee  in  fee  at  time  of  marriage  not  dowable*  1*6. 

Nor  of  tenant  in  fee  subject  to  leases  for  lives,  16. 
Of  joint  tenants  not  dowable,  439. 

To  be  dowable  of  right  in  land,  without  actual  seisin  of  husband,  A. 
Prior  charges  of  husband  to  be  valid  against  dower  of^  440. 
Freebench  of,  may  be  defeated,  how,  ib. 

Right  of,  to  dower,  may  be  defeated  by  husband's  deed  or  will,  441. 
Devise  to,  when  to  bar  dower,  442. 
When  put  to  election,  ib. 
Bequest  to,  when  not  to  bar  dower,  444. 

Agreement  of  husband  not  to  bar  dower  of,  may  be  enforced,  ibm 
Legacies  to,  in  satisfaction  of  dower,  entitled  to  preference,  ib. 
Married  on  or  before  1st  January,  1834,  not  to  be  affected  by  Dower 
Act,  445. 

Set  Dower. 

WILLS, 

Acts  for  the  amendment  of  the  laws  respecting,  503 — 534. 

What  wills  are  not  affected  by  new  act,  532. 

What  property  may  be  disposed  of  by,  505. 

Tenant  in  uil  cannot  make  disposition  of  entailed  estates  by,  363. 

Cannot  be  made  by  infants,  507. 

How  to  be  executed  and  attested,  508. 

Of  married  women,  how  affected  by  the  act,  507. 

Appointment  by,  when  to  be  valid,  514. 

When  to  operate  in  execution  of  power,  526. 
Testator's  sigrnature  of,  when  to  be  deemed  valid,  508. 
Revoked  by  marriage,  516. 
How  to  be  revoked,  517. 

Alterations  in,  how  to  be  executed  and  attested,  518. 
When  revoked,  how  to  be  revived,  519. 
To  speak  from  testator's  death,  521. 
Cases  on  construction  of  last  provuion,  521^524. 
Made  out  of  the  kingdom,  to  be  admitted  if  made  according  to  lez 

loci,  535. 

If  made  according  to  local  usage,  ib. 
Not  to  be  invalidated  by  change  of  domicile,  ib. 
Otherwise  made  not  to  be  invuid,  ib. 

See  Contents,  xxi — xxxii. 

WINDOWS.    &«  Lights. 

WINDMILL, 

Owner  of,  cannot  claim  right  to  wind  and  air  by  prescription,  6. 

WITNESSES  TO  A  WILL, 
Two  required,  508. 

Will  to  be  signed  or  acknowledged  by  testator,  in  presence  of,  i6. 
Must  sign  in  testator's  presence,  510. 
Effect  of  conflicting  evidence  of,  511,  512. 
Incompetency  of,  not  to  affect  validity  of  will,  516. 
Gifts  to,  to  be  void,  ib. 
Creditor  may  be,  ib. 
Executor  may  be  adoiitted  as  witness,  ib. 
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WORDS  (iDterpretation  of), 
In  Limitation  Act : 
"  Land,"  186. 
•«  Rent,"  ib, 

"Person  through  whom  another  claims,**  ib. 
"  Person,'*  157. 

In  Act  for  Abolition  of  Fines  and  Recoveries  : 

"  Lands,*'  815. 

"  EsUte,*'  316. 

"  Base  fee,**  ib, 

"  Estate  tail,"  ib, 

"  Actual  tenant  in  tail,**  td. 

"  Tenant  in  tail,**  ib, 

**  Tenant  in  tail  entitled  to  a  base  fee,**  ib, 

"  Money  subject  to  be  invested  in  the  purchase  of  lands,*'  ih. 

"  Person,**  ib. 

"Settlement,**  317. 
In  Dower  Act : 

"  Land,**  480. 

In  Inheritance  Act : 

«  Land,*'  448. 

"  The  purchaser,*'  ib. 

"  Descent,"  ib, 

"  Descendants,"  ib, 

**  Person  last  entitle  J,**  ib, 

**  Assurance,"  ib. 
In  Wills  Act: 

"  Will,"  608. 

•*Real  estate,"  ib. 

"  Personal  estate,*'  ib. 
In  Lease  and  Release  Act : 

"  Freehold,*'  617. 
In  Satisfied  Terms  Act: 

"  Lands,*'  632. 
In  the  Trustee  Act,  1850 : 

"  Lands,"  6BS. 

**  Stock,**  ib. 

«  Seised,*'  634. 

**  Possessed,**  ib. 

•*  Contingent  right,**  ib. 

"  Convey,**  and  "  Conveyance,**  ib. 

"  Assign,'*  and  "  Assignment,**  ib. 

"Transfer,**  ib, 

**  Lord  Chancellor,"  ib. 

•*  Lord  Chancellor  of  Ireland,"  ib, 

•*  Trust,"  ib, 

"Lunatic,**  635. 

"  Person  of  unsound  mind,**  ib, 

"  Devisee,**  ib, 

"  Mortgage,**  ib, 

"  Person,*'  ib. 
In  Settled  Estates  Act : 

"  Settlement,**  664,  678. 

"Settled  Estates,*' i6. 

"Tenant  in  tail  after  possibility,"  &c.,  ib. 
In  Property  Amendment  Act : 

"  Land,"  689. 

**  Mortgage,"  t6. 

"  Mortgagor,**  ib, 

s.  3  I 
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WORDS  ( Interpreution  of)— coniumfJ. 
In  Property  Amendment  Act: 
**  Mortgagee."  689. 
"Judgment,"  16. 

WRITS. 

Of  intrusion  maintainable  by  the  Crown,  147. 

In  real  and  mixed  actions  to  be  abolished  after  31st  December,  18-34, 
242. 

Might  have  been  brought  until  June,  1835.  when,  245. 

Of  right  of  dower,  dower  unde  nihil  habet,  quart  impedU,  and  eject- 
ment reserved,  243. 

Of  dower  and  quart  imptdit  abolished,  ib. 

Writ  and  proceedings  for  dower  and  qu4Mrt  iwtptdii  to  be  same  as  in 
ordinarv  actions,  ib. 

Rights  of  persons  entitled  to  real  actions  further  resci  fed,  when, 
245. 

Of  formedon,  within  what  time  to  be  brought,  246. 

Of  summons  to  save  the  statute  of  limitations,  308. 

Of  distringas,  547. 

New,  to  be  fhimed  by  judges  under  1  &  2  Vict  c  110.  .585. 
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